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IN  ^BS  .* 

COURT  OF  Cokl^QN  PLEAS, 

AH©  '.-    /. 

OTHER  COURTS, 
EASTER  TERM, 

IH  THB 

SIXTH  TEAR  OF  THE  REIGN  OF  GEORGE  IV.,  1885. 


CHOLMELT  v.  PAXTON  et  al. 

It  aIlowe4  to  withdraw  damnnrar  and  reply  d€  imv*  in  a  writ  of  formadon,  upon 
showing  good  ground  by  affidavit. 

Tan  wag  a  writ  ot/ormedon  in  which,  in  the  last  term,  Cro88,  8eijt.  had 
obtained  a  mle  mn  to  withdraw  a  demarrer,  and  reply  de  novo.  Against  this 
rale  BoMonptett  and  Peake^  Seijts.,  showed  cause  in  the  same  term,  objecting 
that  there  was  no  affidavit  of  any  special  cause  for  which  the  alteration  was 
required ;  that  there  was  no  precedent  for  such  a  course ;  and  that  the  courts 
were  as  averse  to  indulgence  in  a  formedon  as  in  a  writ  of  right.  Thejr 
referred  to  ScoU  t.  Perry,  3  Wils.  207,  HuU  r.  Blake,  4  Taunt,  572,  Dume- 
^1   dav  T.  Hughee,  3  A  d^  P.  453,  Charlwood  t.  *Mor^an,  1  N.  R.  64, 

-I  and  Tinner  t.  Palmer,  Gro.  Car.  74,  to  show  the  ngor  of  the  courts 
with  regard  to  applicaUons  similar  to  the  present. 

The  court  required  an  affidavit  at  the  hands  of  the  applicant,  and  ordered 
the  rale  to  be  enlaiged  to  this  term ;  when  the  affidavit  being  produced,  and 
diseloeing,  among  other  important  matters,  that  the  demandanrs  right  accrued 
only  in  1822. 

Bmtt,  0.  J.,  said,  The  court  never  doubted  that  it  had  authority  to  amend, 
eren  in  writs  of  right,  and  considering  that  the  demandant's  title  accrued  only 
in  1822,  they  thought  it  right  to  allow  the  amendment. 

Rule  absolute 


12  Tenny  c.  Moooy.  E.  T.  1825.  [2 

ROWLEY  V.  HORNE.        '":  . 

To  fix  a  plaintiff  with  knowledge  of  a  general  notice  by  wlvich  ft-coach  proprietor  had 
limited  his  reBponaibility,  it  was  proved  that  the  plaintill[haVbken  in  for  three  years,  a 
newspaper  in  which  the  notice  had  tMBe«,a<l«artiaed  o^cp  %miifik ;  the  jury  having  never- 
theless foand  a  verdict  against  the*  ^o^ieior,  the  e^t erased  a  new  trial. 

Action  against  a  earner  for  JAring  a  pafc^  V  bank  BOla»  which  the  plain- 
tiff had  forwarded  b^  faiv  coach.  At  thft^tf^b^ore  Oarrow^  B.,  last  Stafford 
assizes,  the  defence  set  up  was,  that  th6«d^ndant  had,  by  a  general  notice, 
given  out  that  he  would  not  be  r^^oiisitibB  for  parcels  of  any  value  iinless 
certified  at  the  time  of  booking,  and'paid  for  accordingly ;  and- that  no  intima- 
tion had,  beea  givea  of  the  jaJ^U^  <6t  the  plaiatlff**  paraeL  T«  bring  the 
knowledge  •(  this  sotice  hojgnk^ittt  plaiatiC  it  Wa»  proved  on  the  part  of  the 


had  sustained.        _^. 

Vaughan^  Serjt.  n6>v' Kiov^il  Jbr  a  how  tIriaL 

But  3ie  court  thought  the  verdict  perfectly  right,  and  that  it  could  not  be 
intended  a  party  read  all  the  contents  of  any 'newspaper  he  might  chance  to 
take  in.  They  said  that  carriers,  who  wished  by  means  of  a  notice  to  divest 
themselves  of  a  common  law  res^nsibilitv,  were  bound  to  fix  upon  their 
emplo3rers  a  knowledge  ol  ficlt  notice,,  andf  tlkat  tliay  night  easily  do  so  by 
delivering  to  every  person  who  brought  a  parcel  for  conveyance  a  printed 
paper  containing  the  notice. 

Rule  refused. 


TENNY,  on  the  several  Demises  of  HENRT  GIBBS,  CHARLES  GIBBS. 
GEORGE  GUNNIJVG,  ROBERT  GUNNIN4J,aad  WILLIAM  GUN- 
NING, V.  MOODY. 

I««i«ccineii«  t9  recover pnemises  forfeited  for  noa-paymeat  of  rent,  a  difference  between 
the  amount  of  rent  proved  to  bir  dae  and  the  amount  demanded  in  the  lessor  of  the  plain- 
tiff's particular  is  not  material. 

Ct  dfvised  tand^  t»  ^/omsavert  forbarlifi^  nd)  tban  t»  tiio  imu  tftar  she  or  her  bvBhand 
Aovid  Bot  be  enliiliBd  taiveeiv*  the  leata  %i  tli»  trarai»  aoBDiMod  fBwte«B.ta»feeeiw  ' 
fhem,  pay^  tftem  over  no  the  wife„  and*  attend  to  repaiss ;  wiik  pontav  todiatmiav  foaott* 
4fc4L  By  ft  eodieiC  €s  Bevoketf  thB*  dbvise  in.  the  will,  the  tTuatee»  named  thmiA  having; 
dM«  aod  drai»d  tte  Itnidi »  osherfmoBeo*  to'ilie  same  intmiriv  and  hr.  the  tame  manner 
«l  all  respeclar  aa  if  tha  new  tnatM*  had>  ori^Mite  batai  nmnai  tmtim^  m  the*  wiiV:. 

Hofid',^  that  the  new  tniateea  took  the  btgal  estate  in  t&e  laiid% 

1W  war  ani  epBetmest;  broogftl  to.  reco;^r  foseestioa  of  tsrahfiwitiift  of 
certbin  raiUs,  upmn  a  farfeitune  of  a«  Uma.  in  them%  bj  Jtory^vfrnoA  ofi  vent; 
aceordhi^  *to  t&e  conditions  of  a  lease  under  wbicb  tbty  had  1»ee»  ^^^  > 
demised  to  the  defendant  by  HfluM  CalBmit  entiltsd  ta  tmnnAiQadW),  waA  *^ 
Btmy  audi  €hark9  GSMt  emftfe^  fit  one-fiHuifi^ 

Miiii&tmi  bdbretfae  Chie£  BlB«Dn^IiMt  JCWaniaBes^iltamcastd  ihrtsini 
qsn^ters^  nwt  woe  ia  arrear  r  that  t&e  lessors  of  the  plaintiff  nad  wtieiv  p«i^ 
tieular  claimed  8qven,,ai|ii  thai  the  title  of  tha  GmmingB  to  the  tuo-fiNUrtlls 
areM  OR  Ae  ftUbwinf  paasag^y  fn,  tfte  wiU  zml  oaiTwi of«  Mm  CaKmi^'mh»  • 
haiii  dleti^  snftecftretitty  ta>  ifte  t aecntion  of  ttte  Ibas«  to^  tlie  Afcffiianig, 

1809.  Jkcemder  15th.     Jfkn  ChBdni^  of  the  city  of  Sodieaier^  spinster,  by 
«wiU,  00  tftv  dhftev  gave  and  devised  {inter  alia)  her  moiety  or  half  part  of  and 


o  a  paper  mill,  with  the  aprartenaacea,  ai  i9b«fay»  ia  ibe  pm&k^  Smikm- 
Mt'ihme^  ia  Asib/;  ifaea  in  tte  ^ecppatioft  ef  JSmnM  JMb^h,  hM  aatigwib  or 
B&der-leoaiilt, 

Dato  ker  naeoe,  .AffMlitf  JBn^ke  tfFtiiooit,  olherwiae  AmteUa  Brooke  do 
Fmrrtuxt  wife  or  Deputed  wife  of  John  BoftUtt  Ckafki  Oiwat  Tbuire  4i 
Fmrrtux^  favuUf  of  the  kaagdoai  of  /hntee,  hot  thea  a  FrtmA  emiciaiiti 
reaiding  io  l^oper  Norton  Sirtet,  ia  JUiddkux^  for  life,  (aiiljeet  16  the  diree* 
tioQS  theieiAafter  meatioBedaad  declared  coacemii^lhe  aaaM  eatatea  and  pre- 
iniaea,  aad  the  tenia  and  repain  thereol^  aad  other  aMtten  r^M^f  thereto^) 
aad  jflunediatelj  after  ^  deeeafe  of  her  aatd  aaeees  to  ibe  utea  therein  men- 
tioned: 

And  aaid  teatalriz  declared,  that,  notwithafindii^  riie  had  git«a  end  limited 
md  eatatea  te  her  nieoe  and  her  childreai  aad  to  her  nephew*  epon  the  con« 
tingeaciea  therein  mentioned,  yet»  to  the  intent  and  purpose  that  ahe  or  he 
ahoald  not  he  enlided  to  receive  of  and  from  the  aeveral  tenania  the  lei^ 
thereof,  nor  that  any  ncjglect  of  needful  and  proper  repairs  might  happen,  the 
testatrix  did  thereby  nominate  and  appoint  Otorge  Ckoming  and  George 
^.,  £Boib»  and  the  survivor  of  them,  his  "teeoutors  or  admiaietratoffs^ 

J  receivers  of  the  rents  of  aaid  estat»f,  with  fall  aower  to  make  diatreaoea 
on  non-pavment  thereof  $  and  deaiied  and  directed  that  diefeby  and  thereoaC 
they  ahonld  jieep  the  aame  and  every  part  thereof  ia  good  and  tenaatable 
repairs  and  condition ;  an^  that  afier  dischaige  of  this,  and  of  every  other 
neceeaary  ou^p>iag»  they  ahoold  pay  the  clear  or  net  reals  and  Orotts  to  her 
aaid  niece  dunar  her  life,  for  her  own  sde  and  aeoarate  uae«  independent  of 
aaid  Count  de  Vwrreux^  or  any  future  huabaad,  ana  free  fteia  hia  eoolrol«  and 
all  hia  debta  and  undertakings  whatsoever ;  and  for  which  rents  and  proAte 
her  receipts  should  be  a  sufficient  discham  to  said  receivers  or  traatees, 

Pow^  to  trasteea  to  grant  leases  for  life. 

Ann  CaUani  aAerwards  made  a  codicil,  bearing  data  1821»  Febnukre  7thv 
reciting  die  before-mentioned  will, — that  aaid  worgt  Oumdng  and  Otorgo 
IBdu  had  both  departed  this  life,-*and  that  testatrix  waa  deairotis  to  appoint 
foe  three  sons  of  her  late  friend  George  OumUngf  namely  George  Gtmnmgf 
Robert  Gunnings  and  ffVlimn  Gunnmg^  to  be  trniteea  and  ezecutora  of  her 
aaid  laat  will  ai^  teatament* 

And  testatrix  did  thereby  revoke  and  make  void  all  and  singnlalr  the  devisee 
and  bequests  in  her  said  will  and  testament  contained,  of  all  her  rtal  and  per* 
aonal  eatatea  sod  ewoty  part  thereof,  to  said  George  Gutming  aad  George 
iBekOt  upon  and  for  certain  trusts,  intents,  and  purposes^  and  with^  under,  and 
anbject  to  the  powers,  provisions,  and  directions  therein  expreased  and 
dedared  of  and  eonceming  the  same  i  and  in  lieu  thereof,  testaurix  gave, 
devised,  and  bequeathed  all  and  singular  the  real  and  personal  estates^  gooda^ 
ehattels,  rights,  and  credits,  and  every  part  and  parcel  thereof,  unt6  said 
George  Gunning  (the  son,)  Boieri  GuHning,  and  William  Gunnings  their 
heirs,  executors,  administrators,  and  assigns,  according  to  the  nature  of  the 
*81  '^P^^^^  eatatea,  *^upon  and  for  the  several  and  respective  trusts^  and  to 

J  ana  for  the  intents  and  purposes,  aad  withi  under,  and  aubject  to  the 
powers,  provisoes,  conditions,  and  directions  in  aaid  will  aad  testam«it 
expreased  and  declared,,  of  and  concerning  the  aame  eatates  and  premiaes  rea* 
peetively,  iii  the  same  manner  ia  all  respects  as  if  the  said  George  Gunning 
(the  son),  Bobtri  Gunnings  and  fFUiiam  Gunnings  had  ail  of  them-  been 
originally  named  as  trustees  and  executors  of  said  last  will  tnd  testament, 
inatead  of  said  George  Gunning  and  George  Hicke%  deceased. 

Aad  said  testatrix  did  thereby  nominate  conatitute,  and  appoint  aaid  (hofge 
OtavfUng  (the  §on,)Boberi  Gunningt^wi  ffiUimn  Gunning^io  be  the  exeeo- 
tare  of  her  said  last  will  and  teatament. 

The  arill  and  oodieii  were  proved  in  the  prerogative  eoart  of  Cdnierhir^ 
9dof  /)Maaiter,l82Uby  the  three  exeeutora  named  m  the  eodieil. 

B 
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A  Terdiet  havlDg  been  foand  for  the  lessor  of  the  plaintiff, 

Tttddt/,  Seijt,  moved  for  a  rule  niri  to  set  aside  this  verdict,  and  dnter  a 
nonsuit,  on  the  ground,  first,  that  the  Tarianee  between  the  sums  elaimed  in 
the  particular,  and  the  sum  proved  to  be  actuaUy  due,  was  fatal.  At  common 
law,  the  demand  preliminary  to  a  forfeiture  was  required  to  be  made  with  the 
utmost  precision ;  and  if  ^ere  was  any  inaccuracy,  either  as  to  the  amount 
or  the  mode  of  making  the  demand,  it  failed  of  its  effect.  The  present  mode 
of  proceeding,  having  been  substituted  for  that  at  common  law,  ought  to  be 
pursued  with  equal  caution,  and  watched  with  equal  jealousy.  If  the  defend* 
ant  had  known  the  sum  claimed  to  have  been  that  which  was  really  due,  he 
might  have  paid  it  into  court,  under  4  O.  2.  e.  28. 

*Secondiy,  the  trustees  named  in  the  will  took  no  legal  estate  under  it :  r«^ 
the  land  is  limited  to  Mrs.  Varreux  for  life,  and  there  is  no  devise  to  ^ 
them,  while  they  are  invested  with  a  power  to  distrain  and  lease,  which  would 
have  been  unnecessary  if  they  had  taken  the  legal  estate.  They  have  nothing 
to  do  but  to  pay  money  over  to  their  cestfd  que  trust ;  and  where  the  func- 
tions of  trustees  are  such  as  do  not  require  them  to  be  invested  with  the  legal 
estate,  the  court  will  not  confer  it  on  them,  unless  there  be  an  express  devise ; 
Shaplmid  V.  Stmih^  1  Br.  Ch.  Cas.  75,  Doe  dem.  Lticealer  v.  BiggB.  2  Taunt 
109.  Then  the  trustees  named  in  the  codicil  are  ordered  to  take  in  the  same 
way  as  if  they  had  been  named  in  the  will,  which  makes  their  interest  the 
same  as  the  trustees  in  the  will  would  have  taken. 

Bbst,  C.  J.  There  is  no  ground  for  either  of  the  objections  which  have 
been  raised  against  this  verdict.  With  respect  to  the  first,  it  has  been  insisted, 
that  at  common  law  a  precise  demand  was  a  necessary  preliminary  to  a  for- 
feiture ;  it  does  not  follow,  however,  that  even  at  common  law  the  precision 
which  would  have  been  necessary  in  the  demand  must  also  have  been  carried 
into  the  particular;  but  now  the  demand  at  common  law  is  dispensed  with 
under  the  provisions  of  4  O.  2.;  and  if  no  demand  is  necessary  the  plaintiff's 
case  cannot  be  affected  by  the  mere  amount  claimed  in  the  particular.  Then 
it  has  been  insisted,  that  three  of  the  lessors  of  the  plaintiff  have  no  legal 
title  by  the  will  under  which  thev  claim.  Whatever  doubt,  however,  might 
exist  as  to  the  construction  of  the  will,  is  cleared  away  by  the  codicil.  In 
that,  the  testatrix  clearly  gives  the  estate  to  the  lessors  in  question :  **  1  give, 
devise,  and  bequeath  all  and  singular  my  real  and  personal  estates,  goods, 
chattels,  rights,  and  credits,  unto  Qeorge  Ounningf  ^Robert  Gwmingt  r^g 
and  WUUmn  Ounnmg^  thehr  heirs,  executors,  administrators,  and  assigns?'  ■• 
These  words  give  them  the  legal  estate.  If  so,  is  it  in  this  instance  transferred 
to  the  ce9hn  que  trust  under  the  statute  of  uses  f  That  might  be  so,  if,  as  in 
Doe  dem.  LeieeMier  v.  Bigge^  the  trustees  had  nothing  to  do.  Here  they 
havb  duties  to  perform :  they  are  to  receive  rents  and  to  see  to  repairs ;  and 
though  the  powers  which  have  been  given  in  the  will  were  unnecessary  to 
persons  having  the  legal  estate  yet  the  very  insertion  of  the  powers  shows 
that  the  trustees  were  intended  to  act. 

Park,  J.  The  difficulty  of  making  a  demand  correcdy  at  common  lawt 
with  a  view  to  a  forfeiture,  was  one  of  the  reasons  which  occasioned  the 
passing  of  the  4  G.  2.,  and  I  do  not  Imow  that  such  a  degree  of  precision  wan 
ever  required  for  a  particular  as  is  now  contended  for.  Though,  under  the  4 
G.  2.,  the  plaintiff  must  prove  that  at  least  half  a  year's  rent  is  in  arrear,  it 
does  not  follow  that  he  is  confined  to  that  sum  in  his  particular. 

BuimouGR,  J.  concurred. 

Oasxlxb,  J.  I  have  no  doubt  in  this  case.  I  am  not  satisfied  that  the 
tmslees  do  not  take  the  legal  estate,  even  under  the  will,  for  if  it  can  be  col- 
lected from  the  whole  will  that  they  were  intended  to  do  so,  particular  words 
of  devise  are  not  necessary ;  but  upon  the  codicil  there  can  be  no  question. 
In  Doe  dem.  Leieester  v.  Biggn^  the  trustees  had  nothing  to  do,  but  were 
merely  to  permit  and  suffer  £e  devisee  to  receive  the  rent ;  and  the  distinc- 
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turn  b  this,  tbat  if  there  be  anything  for  the  traetees  to  io,  berond  merely 
payinf  money  orer.  they  take  the  legal  estate :  here  thev  are  called  on  to  lay 
oot  money  in  repmrs.  In  Silvtiier  denu  Law  r»  friUon^  2.  T.  R*  445 
Mk-i  'which  followed  Shapland  ▼•  Smiihf  the  tmetee  waa  to  apply  the  rente 
•I  reeeiTedt  to  die  maintenance  of  the  testator'a  aonsy  which  Mhurtt^  J.« 
relied  on  aa  a  drcnmatance  to  ahow  that  the  testator  intended  the  troateea  to 
hare  a  eontrd  orer  the  money ;  and  in  Shmkmd  y.  Smiihf  where  they  were 
to  aee  to  repairs,  they  were  holden  to  take  the  legal  estate ;  so  that  it  is  clear 
on  this  willy  that  the  female  was  not  intended  to  take  an  ezecnted  use.  On 
the  first  pomt  raised  I  entertain  no  doubt ;  it  is  sufficient,  if  at  the  trial  the 
lessor  of  the  plaintiff  shows  half  a  year*s  rent  to  be  due,  and  the  defendant 
IS  not  injured  by  any  excess  in  the  particular. 

Bule  refused. 


BEEDER  V.  BLOOM. 

The  cirauBttsoee  tbat  tbs  plaintifTt  eaiue  has  been  eondueted  byone  wbo  is  not  an  attor 
ney  does  not  dopriye  tba  plaintiff  of  bis  rigbt  to  full  eoeu  against  defendant. 

WmEH  the  eosti  were  taxed  for  the  plaintiff,  who  had  obtained  judgment  in 
this  case,  it  was  objected,  on  the  part  of  the  defendant,  that  the  person  acting 
as  attorney  for  the  plaintiff  had  not  taken  out  his  certificate  for  the  years 
1819, 1830,  and  1821 ;  had  never  been  readmitted,  and,  therefore,  under  37 
G.  3.  e.  90.  was  inca|rable  of  practising. 

An  application  hanng  been  made  to  a  Judge  at  Chambers,  he  ordered  the 
defendant  to  pay  the  costs  into  court,  subject  to  a  motion  to  refiind  them ;  this 
wna  done,  and  there  were  confiictiiig  affidavits  as  to  the  fact,  whether  or  not 
the  Mrty  in  question  was  an  attorney. 

friide^  S^dt*!  now  moved  that  such  portion  of  the  costs  as  would  go  to  the 
0|Q-i  plaintiff's  attorney  for  his  services  as  ^attorney  miffht  be  refunded.   He 

-*  urged,  that  the  person  who  had  acted  for  the  plaintiff,  not  being  an 
attorney,  the  plaintiff  could  not  be  called  on  to  pay  him  for  services  in  that 
cnpaeity ;  ana  that  the  defendant  ought  not  to  pay  as  costs  an  expence  which 
tfie  Flamtiff  could  never  be  called  on  to  occur ;  that  it  was  as  much  the  right 
and  interest  of  the  defendant  as  of  the  plaintiff  that  the  plaintiff's  cause 
should  be  conducted  by  a  regular  attorney,  since  the  court  had  not,  in  case  of 
misconduct,  the  summary  jurisdiction  over  other  persons  which  it  possessed 
over  attomies ;  and  that  m  the  King's  Bench  costs  were  not  allowed  to  a  per* 
son  who  conducted  a  suit,  not  being  an  attorney.  He  referred,  also,  to  the 
statutee  3.  O.  2.  e.  23.  a.  17.,  23  O.  2.  e.  46.  a.  11.,  87  0. 3.  e.  00.  a.  80,  31., 
by  which  attomies  who  practice  without  due  admission  are  rendered  liable  to 
puniahmeut 

BisT,  C.  J.  If  we  acceded  to  this  motion,  a  plaintiff,  in  addition  to  his 
own  cause,  would  also  have,  in  every  instance,  to  try  another,  to  ascertain 
whether  or  not  his  sgent  were  an  attorney.  But  we  think  there  is  no  ground 
for  the  motion.  In  caaea  like  the  preaent  the  court  has  always  guarded  against 
tonching  the  right  of  the  suitor,  and  has  visited  the  offence  on  the  party 
offimding.  It  is  now  proposed,  that  the  plaintiff  should  lose  his  costs  because 
bis  attorney  has  no  certificate ;  but  in  what  a  aituation  would  thia  place  the 
pimatiff,  if,  as  is  usual,  he  makea  at  the  outset  advances  to  his  attorney.  The 
•tatntea  show  that  the  legialatnre  never  intended  to  touch  the  suitor,  because 
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all  Am  p«BiiliiiM|  tfimr  iafki  m  dveftei  ffa^Ml  Ite  a^nwiTt  who,  if  Im 
nnc<M68  wMmoI  a  r^lar  Me^  U  dwiMed  so  iwul  lor  hl»  mHi.  Our'powMr 
U  sttffieiMi^  widiMii  pursBiaf  ilie  mw sa  ^rhMi  faaf  be^  p^Wtod  o^l,  b9Pa«io 
if  a  per<oi|  piwctbet  whaM  mm/B  if  biH  on  ^i)m  «qU«,  h#  m  guilty  of  a  p^. . 
aoiiierapi  wfaiek  Hie  ooort  aaf  puokh,  «iid  naka  kirn  do  juNic^  io  all  ■- 
partief; 

Par^,  /.  H  waold  ke  moal  dangefoua  lo  smtom  H  latp^  if  vo  wara  lo 
mat  tkk  metiooL.  Tka  meioiag  of  tho  ft^ta*  is«  Aat  >f  a  noiir^ltaroex  io«a 
m  bit  extia  coslf»  ha  Aatt  aot  ireeoYar  thoai  ayunal  bja  riiaot 

^a  rest  of  ^  caufi  eooouriing,  tha  rula  waa 

Befeaad. 


DOE  Dem.  UPTON  ct  al  v.  WITHERWICK. 

SeTeral  crops  baTin^  been  taken  nnder  an  habere  faeiaa  poeaeeeionem  issned  on  an  eject- 
ment bron^ht  agauat  a  tenant  far  kM^ag  ofe|r>  ^bf  aoyrt  refused  a  rule  for  the  lessors 
of  the  plaintiff  to  pay  over  the  valoe  of  them  to  tbe  defendant  dfter  deducting  the 
luponnt  of  rpnt  due. 

Thb  defeodaat**  term  having  expired  on  the  6th  of  Jlpril^  1994,  and  he 
l^aviog  rafi^ad  ^  QH^tf  U19  lefsorv  of  {he  plaintiff  were  put  in  posseasioji  of 
^  premiaa/i  «ndar  ap  hdbm  facias  ppssesii&tut^  iq  the  enauing  August,  i^t 
iiKffdeh  titfi%  9f^vf^  p9M»  efpps  were  lvio|r  on  the  grpynd^  togethar  widi  nine 
apt  had  recendy  severed,  alleging  that  he  vaf 


^as  of  oatoi  whWh  the  dei! 

antided  to  them  aa  a  way-going  crop.    Soipe  pij^fepna^  a  copperj'aad  an  ov^n 

Wiir^  i^lap  IILken. 

JPioktf  6ai]$rf  i^  0m  laat  teroit  b^d  obtained  4  rule  nM  for  the  lesaors  of 
fi^  plai^iiQf  $p  pay  orer  |o  (be  defendant  auch  aum  aa  the  proihpnatary  ahonid 
allow  for  the  value  of  Ae  cropa  and  o^jer  ^rtfclea  taken  poaaeaaioQ  of  by 
tbam  ^qder  ^  WfH  of  hftbtra  /^ctai  fozw^iQnm  iaaued  {n  thia  caQae'y 
^uctiog  Aa  afnonf^l  of  rmi  dua  to  thom  ttom  the  defendapt  {  againat  which 

*SDmkU^  8a)rjt.»  ppw  ffhQW^4  pause,  aneging  that  the  iQoUop  waa  of  ^^.x 
|)ia  pral  imprpsf  ion^  and  wpt|l(l»  if  m«4e  ^bp^Tiitey  operate  ip  the  «ame  ^  ' 
vny  ^  a  bill  ia  «q9ily»  placing  the  coi)rt  un4er  the  neceapity  of  interfering  in 
tba  poat  apmplicatad  coni^rpa  of  landlord  apd  tenant  \  that  the  defendant  wM 
faif9ia^lf  a  treapaa^ary  an4  had  no  grpund  of  complaint ;  and  that  aa  there  bad 
baen  no  fbiifi^  pf  pfoeenay  no  raaaon  ^onH  ha  adduced  for  the  inter&renaa 
pf  the  cotjrt,  Tba  piaim  for  %  way-going  prop*  if  well  (bundad,  might  be 
aanprtad  ip  »  diiforaDt  m^Ppert 

Pp^h^  reUp4  PP  tba  defand^t^p  claim  to  th9  W^y-^foing  qrop,  and  ipaiated 
tb^t  the  apprt  ba4  i|  di^aredonary  apthprity  pyer  tn^ur  own  propeay  for  the 
purpona  pf  prpvapting  iiqqatiap, 

The  court  were  clearly  of  opinion  that  the  motion  waa  of  the  firat  iipprea- 
pion(  tbM  tp  antprt^in  it  wopld  ba  prodpctiyp  pf  p^rnfcipua  eona^qpencea,  and 
offer  pp  ipduaamant  (0  tepanta  tQ  hold  over  property ;  that  if  the  defendant 
tad  any  plaim  iP  ^  way-going  arop  hn  might  psfPrt  it  m  an  action  againat  hid 
lpp4lQr4(  l^ttt  Pi  m  mitb  h«  pppQPr?4  tp  n«vp  pp  meritsi  thpy  4i9Pharged  thp 

rnlp,  wiA  opf  t4» 
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Ihnat  of  lands  snd  personal tj,  in  tntst  out  of  the  rents  to  apply  350f»  a  year  to  tbe  main- 
taaanee  of  deTiJor^a  daoffhier  till  she  afaooid  be  twenty-one,  or  martyr  and  out  of  the 
residue  as  macb  as  should  be  thought  necessary  for  the  maintenance  of  devisor's  soa 
till  he  should  be  twenty-one  or  his  sister  marrr,  and  upon  his  auaining  twenty-one  or 
his  eisier's  marrying,  to  raise  50001.,  and  pa^  the  interest  of  it  to  the  daughtor  after  her 
attainins  twenty-one  or  marrying ;  and  subiect  thereto  that  the  trustees  should  stand 
seised  of  the  residue  in  trust  mr  the  son  till  he  attained  twentv-one^  and  then  to  the  use 
ef  the  son,  his  heirs,  executors,  and  administrators  for  ever.  But  in  esse  the  son  should 
die  under  twenty-one  and  the  daughter  survive,  or  in  case  the  son  should  live  to  twen* 
^-one  and  afterwards  die  without  lawful  issue,— to  the  use  of  the  urustees  till  the 
daachter  attained  twenty-one  or  married,  and  then  to  the  use  of  the  daughter  for  life, 
with  divers  remaindera  over : 

Hsid,  that  the  trustees  took  the  legal  eatate  till  the  5000f.  was  raiaed,  and  that  but  for  the 
intervention  of  the  trustees  the  son  would  have  taken  a  fee  with  an  ezecatory  devis* 
over  in  the  event  of  his  dying  without  issue  Using  at  the  time  of  hie  deaih. 

Ths  Master  of  the  Rolli  directed  the  following  case  for  the  opinion  of  this 
court: 

William  Cheshire  Glover  by  his  last  will  and  testament^  duly  executed  and 
attested  to  pass  real  estates^  devised  all  his  real  and  personal  estates  to  71 
Birch  and  H^.  E.  Hammond^  and  their  heirs,  executors*  and  administrators^ 
upon  trust,  that  they  or  the  survivor  of  them,  or  the  heirs,  executors,  or 
administrators  of  such  survivor,  should  by  and  out  of  the  rents,  issues,  pro- 
fits, and  produce  of  all  or  any  part  of  the  said  real  or  personal  estates,  yearly 
and  every  year  pay  and  apply  the  sum  of  250/.  towards  the  maintenance  an4 
education  of  the  devisor's  daughter,  ^nn  Julia  Glover^  or  so  much  thereof 
as  would  be  necessary  for  that  purpose,  the  residue  thereof  to  accumulate  for 
the  use  and  benefit  of  his  said  daughter,  and  be  paid  or  made  payable  to  her, 
when  she  should  arrive  at  the  age  of  twenty-one  years,  or  on  the  day  of  het 
marriage  with  the  consent  of  the  said  trustees,  whichever  should  first  happen : 
and  upon  further  trust,  that  they  should  pay  and  apply  so  nnich  of  the  residue 
^4*1   of  the  rents,  produce,  and  profits  of  the  *said  real  and  personal  estates 

-'  as  they  should  in  their  discretion  think  necessary,  for  the  maintenance 
and  education  of  the  devisor's  son,  fFilUam  Cheshire  Glover^  (the  above 
named  plaintiff,)  until  he  should  attain  the  age  of  twenty -one  years,  or  the 
day  of  marriage  of  devisor's  said  daughter,  which  should  first  happen ;  and 
when  and  as  soon  as  his  said  son  should  have  attained  the  age  of  twenty-ona 
years,  or  his  said  daughter  should  be  married  with  such  consent  as  aforesaid, 
then  upon  this  further  trust,  that  they  should  with  all  convenient  speed,  by 
mortgage,  sale  or  other  disposition  of  all  or  any  part  of  the  said  real  or  per- 
sonal estates,  levy  and  raise,  or  borrow  and  take  up  at  interest  the  sum  of 
5000/.,  and  should  stand  possessed  thereof  when  so  raised  as  aforesaid,  upon 
trust  to  pay  the  same  ana  the  interest  thereon  from  the  time  when  devisor's 
said  daughter  should  arrive  at  the  age  of  twenty-one  years,  or  be  married  with 
such  consent  as  aforesaid,  unto  the  said  daughter  :  but  in  case  the  said  daugh- 
ter should  arrive  at  the  ace  of  twenty-one  years,  or  be  married  in  devisor^s 
lifetime,  then  his  will  and  meaning  was,  that  the  said  sum  of  5000/.  should 
be  raised  and  paid  in  manner  aforesaid,  as  soon  as  conveniently  mi^ht  ba 
alter  liis  decease,  with  interest  from  the  time  of  his  decease :  and  subject  to 
the  payment  of  the  said  sum  of  5000/.  so  to  be  raised  as  aforesaid^  and  i\e- 
inierest  thereof  in  manner  aforesaid,  then  that  the  trustees  should  stand  seised' 
and  possessed  of  the  residue  of  the  said  real  and  personal^  estates  afler  sncil 
•ale  or  other  disposition  as  aforesaid,  in  trust  for  the  sole  use  and  benefit  of 
hk  s»d  son  unt&  he  shoutd  attain  the  age  of  twenty-one  years,  and  when  and 
m  flocm  as  he  should  arrive  at  the  age  of  twenty-one  years,  thea>  subject  ai 
foresaid  to  the  tue  of  and  in  trust  fbr  his  soul  foii,.AM  Asura»  execttim% 
mimM$trtttor9t  tmd  aerigm  fur  tveff  according  to  the  natova  of  the  nid 
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'estates  respectively  :  bat  in  case  his  said  son  should  not  live  to  attain  such 
age  of  twenty-one  years,  and  his  said  daughter  should  be  living  at  liie  time  of 
the  decease  of  his  said  son,  or  in  case  his  said  son  should  live  to  attain  such 
age,  and  should  tdterwards  die  wiihoui  lawful  issue^  then  as,  to,  for,  and  con- 
cerning all  his  said  real  estates,  to  the  use  of  the  said  tnistees  and  the  survi- 
vors or  survivor  of  them,  and  the  heirs  and  assigns  of  such  survivor,  until  his 
said  daughter  should  attain  the  age  of  twenty«one  years,  or  the  day  of  her 
marriage  with  such  consent  as  aforesaid,  and  then  to  the  use  of  his  daughter 
for  life  ;  remainder  to  trustees  to  support  contingent  remainders  ;  remainder 
to  the  first  and  other  sons  of  his  daughter  in  tail  male  successively  ;  remain- 
der to  the  daughters  of  his  daughter  as  tenants  in  common  in  tail,  with  cross 
remainders  between  them  ;  remainders  over  in  like  manner  to  the  devisor*s 
brother  and  nephew  successively  for  life,  (with  trustees  to  support  contingent 
remainders,)  and  to  their  sons  successively  in  tail  general ;  remainder  to 
devisor's  own  right  heirs.  Then  followed  various  dispositions  of  personal 
estate  in  case  devisor's  son  **  should  not  live  to  attain  the  age  of  twenty-one, 
or  living  to  attain  such  age,  should  afterwards  die  and  should  not  leave  lawful 
issue  of  his  body  :"  provided  always,  that  in  case  it  should  be  necessary  for 
raising  the  said  sum  of  5000/.  bequeathed  to  his  said  daughter,  and  for  other 
the  purposes  contained  in  his  will,  ieither  to  make  sale,  or  otherwise  dispose 
.of  or  mortgage  all  or  any  part  of  his  said  real  and  personal  estates,  then  he 
tthereby  gave  the  trustees  full  power  and  authority  so  to  do,  and  that  their 
receipts  should  be  a  sufficient  discharge  to  the  purchaser ;  and  he  thereby 
(empowered  them  at  any  time  to  lay  out  and  invest  any  part  or  parts  of  his  per- 
sonal estate  at  interest,  on  real  or  other  securities,  in  some  of  the  public 
*funds,  and  from  time  to  time  to  alter  and  transpose  such  securities  or  r«f  it 
funds.  [^® 

At  the  time  of  the  commencement  of  the  suit,  JJnn  Julia  Glover  h2.d  attained 
twenty-one,  but  the  5000/.  had  not  been  paid  or  raised  out  of  the  real  estate, 
and  the  testator's  personal  estate  was  not  sufficient  to  discharge  it. 

The  questions  for  the  opinion  of  the  court  were : 

What  estate  does  the  said  William  Cheshire  Glover,  the  devisee,  take  in 
in  (he  testator's  real  estate,  under  the  limitations  in  his  said  will,  he  the  said 
William  Cheshire  Glover^  the  devisee,  having  attained  the  age  of  twenty-one 
years  T 

And  if  the  court  should  be  of  opinion  that  the  trustees,  the  said  Thomas 
Birch  and  ff^,  E.  Hammond,  take  the  legal  estate  in  fee,  under  the  limitations 
in  the  said  will,  then  whether  the  said  William  Cheshire  Glover,  the  devisee, 
would  have  taken  any  and  what  estate  in  the  testator's  said  real  estates,  by 
virtue  of  his  said  will,  in  case  the  devise  to  him  had  been  made  without  the 
introduction  of  trustees,  he  the  said  William  Cheshire  Glover  having  so 
attained  his  age  of  twenty-one  years. 

Feake,  Serjt.,  for  the  plaintiff.  W.  C,  Glover  took  under  an  estate  tail. 
The  court  will  not  establish  an  executory  devise  in  any  case,  where,  as  in  the 
present,  there  is  a  sufficient  freehold  to  support  a  contingent  remainder ;  and 
the  rule  is  now  settled,  that  where  lands  of  inheritance  are  devised  to  one  and 
"his  heirs,  and  if  he  die  foithout  issue,  then  over,  that  is  an  estate  tail,  because 
the  words  ''^  if  he  die  without  issue*'  manifest  an  intent  in  favor  of  the  issue. 
In  Doe  dent,  Ellis  v.  Ellis,  0  East,  382,  where  the  devise  was  to  the  devisor's 
son,  his  heirs  and  assigns,  but  in  case  his  son  should  die  '^without  issue,  p^_ 
then  over,  it  was  holden  the  son  took  an  estate  tail.  So  in  Dansey  v.  >- 
Griffiths,  4  M.  &  S.  61,  and  Tenny  v.  Jtgar,  12  East,  253,  in  which  cases 
the  expression  was,  "  if  he  die  and  leave  no  issue  ;"  and  Lord  Ellenborough 
said  the  general  rule  was  clear,  that  the  words  *nn  case  he  die  without  issue," 
must  be  construed  to  mean  a  general  failure  of  issue.  It  is  true,  that  in 
bequests  of  personalty,  the  same  words  have  been  construed,  to  mean  only  a 
dying  without  issue  living  at  the  time  of  his  death  ;  and  in  Porter  v.  Bradley, 
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3  T.  R.  143  Lord  Kenyon  thought  the  same  construction  ought  to  he  applied 
in  real  as  in  chattel  interests ;  but  in  Daintry  ▼.  Daintry^  6  T.  R.  314,  he 
admitted  the  distinction ;  and  in  Crookt  v.  De  Fandes,  9  Ves.  203,  Lord 
Eidon  confirmed  the  old  rule.  In  Roe  r.  Jeffery^  7  T.  R.  689,  indeed,  a 
devise  similar  to  the  present  was  adjudged  to  be  a  devise  of  the  fee  with  an 
ezecntory  devise  over,  but  in  that  case  it  was  clearly  collected  from  the  whole 
of  the  will,  that  the  failure  of  issue  intended  by  the  devisor,  was  a  failure  of 
issue  at  the  death  of  the  first  taker.  With  respect  to  the  trustees,  they  take 
a  chattel  interest,  determinable  on  the  devisee's  attaining  twenty-one.  The 
general  rule  is  laid  down  in  Doe  dem.  fVhite  v,  Simpson^  5  East,  162,  con- 
firmed by  Hawker  v.  Hawker^  3  B.  &  A.  537,  that  trustees  shall  not  take  a 
fee  where  a  lesser  interest  is  sufficient  to  enable  them  to  execute  the  purposes 
of  the  trust.  Here,  it  was  not  necessary  for  them  to  take  more  than  a  term, 
in  order  to  raise  the  5000/.,  and  they  are  also  furnished  with  a  power  which 
would  not  have  been  hecessary  had  they  taken  the  fee. 

Wiide^  Serjt.,  contra.  The  plaintiff  took  an  equitable  estate  in  fee,  with 
*181  ^°  executory  devise  over  in  case  of  *his  not  leaving  issue  living  at  the 
-■  time  of  his  death,  and  the  trustee  took  a  legal  fee.  Admitting  the 
general  rule  to  prevail,  as  laid  down  in  the  cases  which  have  been  cited,  it 
may  be  controlled  by  an  express  intention  appearing  on  the  face  of  the  will 
to  the  contrary,  and  such  an  intention  appears  in  the  present  will,  which  con- 
tains provisions  not  to  be  found  in  any  of  those  which  have  been  the  subject 
of  former  decisions.  The  will  was  evidently  framed  by  a  skilful  person ; 
many  estates  tail  are  properly  created ;  from  which  it  may  be  inferred,  that 
the  limitation  in  fee  was  designedly  created.  If  the  daughter  had  died  first 
and  then  the  son,  before  twenty-one,  he  must  have  taken  an  estate  in  fee,  or 
no  meaning  can  be  attached  to  the  words  of  inheritance.  In  most  of  the  cases 
where  the  words  on  which  the  remainder  over  was  limited,  have  been  holden 
to  give  an  estate  tail  to  the  first  taker,  the  estate  to  the  first  taker  has  not  been 
accompanied,  as  here,  with  words  of  inheritance.  But  in  Roe  v.  Jeffery^ 
where  the  estate  was  given  to  the  first  taker  and  his  heirs  for  ever,  the  first 
estate  was  holden  to  be  a  fee,  and  the  remainder  over  good,  by  way  of  execu- 
tory devise.     So  also  in  Doe  v.  Webber^  1  B.  &  A.  713. 

Peake^  in  reply,  contended,  that  the  devisor's  intention,  in  the  event  of  the 
daughter  dying  first,  and  then  the  son,  before  twenty-one,  must  be  collected 
from  the  succedin||  limitation  and  the  whole  context  of  the  will,  from  which, 
including  the  provisions  in  respect  of  personal  property,  it  was  clear,  that  the 
estate  was  not  intended  to  go  over  till  a  general  failure  of  issue,  and  that 
would  give  the  son  an  estate  tail.  In  Doe  v.  Webber ^  1000/.  was  ordered  to 
be  paid  out  of  the  estate  to  the  executors  of  a  person  in  being,  by  the  person 
*ld1  *^"  remainder,  which  showed  that  the  devisor  did  not  mean  an  indefinite 
-^  failure  of  issue,  when  she  limited  the  remainder  over  on  the  first  taker's 
leaving  no  child  or  children. 

The  following  certificate  was  afterwards  sent : 

We  have  heaird  this  case  argued  by  counsel,  and  having  considered  it,  are 
of  opinion,  that  the  l^al  estate  in  the  real  estates  of  the  testator  is  in  the 
trustees,  TTufmas  Birdiy  and  Wiliiam  Henry  Hammond^  and  will  continue  so 
until  the  5000/.  shall  have  been  raised  as  directed  by  the  will.  And  that 
William  Cheshire  Olover^  the  devisee,  would  have  taken  an  estate  in  fee  in 
the  said  testator's  real  estates,  by  virtue  of  his  said  will,  with  an  executory 
devise  over,. in  the  event  of  his  dying  without  issue  living  at  his  death,  in  case 
the  devise  to  him  had  been  made  without  the  intervention  of  trustees,  he,  the 
said  Wiiliam  Cheehire  Glover,  the  devisee,  having  so  attained  his  age  of 
twenty-one  years.  W.  D.  Best, 

J.  A.  Park, 
j.  burrouoh, 
8.  Gasxlbk. 
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•MARY  DOWSE  v.  COXE  et  il. 

^kirftffA%  ttet  aetpte  being  dep^ndinc  in  Chancery  bttw«90  M.  D*  hmI  diven  inluito 
plaiotUlli,  and  7*.  B,  aince  deceaaed,  and  J.  S.  deCBJidanta,  il  «aa  ordaredt  wUK  tha  oon- 
aent  of  the  attorniea  of  the  parties  in  the  suit,  that  the  mattera  io  queatWn  in  iba  auit 
and  all  dispoiea  between  M.  D.  and  T;  B,  abould  be  referred  to  the  afbitrament  of  IT. 
Cm  who  waa  to  make  ona  or  more  awarda.  and  in  caae  either  of  the  partiea  should  die* 
the  death  was  not  to  abate  (be  reference ;  that  T.  B^  afierwards  died  beibra  the  making 
of  the  aword;  that  the  arbitrator  awarded  that  the  e:iecutor  of  T,  B.  eboaJd  pay  plain- 
tiff 225{.  out  of  7".  B/a  asaeta,  and  that  being  ao  liable,  the  defendant,  executor  as  afore* 
aaid,  promiaad  to  pay  t 

lleld,  on  demurrer,  that  the  action  lay  againat  the  efecutor ;  that  tha  proniae  aafficiantly 
appeared  to  have  been  made  in  his  representative  capacitv  j  that  a  auffioient  authority 
to  refer  was  shown,  and  a  sufficient  award  to  enable  plamtiff  to  aoe ;  and  that  tha 
authority  waa  not  revoked  by  the  death  of  T.  B^ 

The  plaintiff  declared^  for  that  whereas,  before  the  making  of  the  promise 
and  undertakioff  of  the  said  defendants,  as  hereinafter  next  mentioiied,  certain 
differences  had  arisen,  and  a  certain  suit  vas  then  depending  in  the  High 
CiOiirt  of  Chancery  in  which  the  said  plaintiff  Mary  Dowte^  widow,  and 
divers  other  persons,  including  infants,  by  their  next  friend*  were  plaintiffs^ 
and  Peter  King,  Thotnai  BiMeH^  since  deceased^  and  John  Reau^  defendants ; 
And  whereas,  by  an  order  of  the  Right  Honorable  Sir  John  Leach,  Knight, 
Yioe-ChanceUor  of  England^  bearing  date  the  14th  of  June^  1823,  it  was 
amongst  other  things  ordered,  with  the  consent  of  the  attorniea  of  the  parties 
in  the  said  suit,  that  the  several  matters  in  question  in  the  said  suit,  and  all 
disputes  and  differences  then  subsisting  between  the  said  plaintiff  Mary 
Dowse,  John  Lightfool  fFUkinson,  and  Mary  his  wife,  Wiiftam  Jones  and 
EUzabeih  his  wife,  and  James  May  and  Susanfuih  his  wife  (being  certain  of 
the  plaintiffs)  and  Peier  Rng,  and  Tliomas  BiddeU^  since  deceased,  (being 
certain  of  the  defendant)  should  be  referred  to  the  award,  arbitrament,  ana 
filial  determiiuition  of  William  Cookt,  of  Liticohi's  Inn^  Esquire,  who  was  to 
be  at  liberty  to  make  one  or  more  award  or  awards  of  and  concerning  the 
natten  thereby  referred  to  him,  as  he  should  think  fit ;  so  as  such  award  or 
*a wards  should  be  made  in  writing  under  the  hand  and  seal  of  the  said  rMi 
fVWiam  Coohe^  ready  to  be  delivered  to  the  said  parties,  or  to  such  of  '- 
ihem  as  should  require  the  same,  on  or  before  the  23d  of  Jwie  then  next,  or 
on  or  before  such  ulterior  day  or  days  as  the  said  fFilKam  Cooke  should  from 
tiaie  to  time  appoint,  in  writing,  by  endorsement  upon  the  said  order ;  and  in 
case  either  of  the  said  parties  should  happen  to  die  before  the  making  of  the 
final  award  under  the  said  reference,  the  said  reference  was  not  to  abate,  but 
the  executors  and  administrators  of  the  parties  so  dying  were  to  be  considered 
and  taken  as  parties  to  the  said  order,  in  like  manner  as  their  testator  or  intes- 
tate ;  and  the  said  plaintiff  farther  said,  that  afterwards,  and  before  the  making 
of  the  award  of  the  said  fViiliam  Cooke,  thereinafter  mentioned,  to  wit,  on, 
dltc,  the  said  TTiomas  Biddell  died,  to  wit,  at,  dec.;  and  the  said  nlaintiff  fur- 
ther said,  that  the  said  WUliarn  Cooke  afterwards,  and  daring  flie  time  for 
making  his  award,  to  wit|  on,  dtc,  at,  d(c.,  made  his  certain  award  in  writing 
under  the  hand  and  seal  of  him  the  said  ffUliatn  Cooke,  between  the  parties 
aferesaidi  of  sad  concerning  die  said  diflerences ;  and  thereby  then  and  there 
(amongst  other  things)  awarded^  that  the  said  deCendants,  as  executor  and 
executrix  of  the  said  TlkoMat  BidMU  deoeasedi  should,  out  of  the  assets  of 
the.  said  7%MriiML  Biddett^  oa  the  STdi  of  Jitly  then  neartjiay  to  the  said 
plainliff  the  sum  of  ttM,  of  which  award  of  the  said  fFUmm  Cookey  the 
said  defendant!,  as  exeeutpr  and  oxecotrix  as  aforesaid,  afterwards,  to  wit,  oa 
the  said'Tlh  of  Jyly,  in  the  year  last  aforesaid,  had  notice,  to  wit,  at^  Aiu;  by 
reason  of  wbidh  iaid  premises  the  said  defendants,  as  executor  and  executrix 
as  aforasaid,  bacame  liable  to  pay  to  the  said  plaintiff  the  said  sum  of  225/., 
accordiaf.to  thi  lanor  of  the  said  award,  to  wit,  at,  dec.,  and  being  so  liable. 
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4^.   they  the  said  defendants,  exectUor  and  executrix  as  ^aforesaid,  after* 

J  wards,  to  wit,  on,  &c.,  at,  Ac,  in  consideration  thereof,  undertook,  and 
then  and  there  faithfully  promised  the  said  plaintiff  to  pay  to  her  the  said  sam 
of  2i5L  at  the  time  andf  in  manner  as  in  the  said  award  was  directed ;  and  the 
said  plaintiff  in  fact  said,  that  though  the  said  defendants,  executor  and  execu- 
trix as  aforesaid,  were  afterwards,  to  wit,  on,  d^c,  requested  to  pay  the  said 
sura  of  225/.  to  the  said  plaintiff,  according  to  the  tenor  of  the  said  award, 
yet  the  said  defendants,  executor  and  executrix  as  aforesaid,  not  regarding 
their  said  prooiise  and  undertaking,  so  by  them  in  manner  and  form  aforesaid 
made,  but  intending  to  injure  the  said  plaintiff  in  this  behalf,  did  not  nor 
would,  when  so  requested  as  aforesaid,  nor  at  any  time  before  or  since,  pay 
the  said  sum  of  225/.,  or  any  part  thereof,  to  the  said  plaintiff;  but  wholly 
neglected  and  refused  so  to  do,  to  wit,  at,  dDc. 

fo  this  count  there  was  a  demurrer,  and  the  causes  of  demurrer  assigned 
were,  that  it  is  not  stated,  nor  does  it  appear  in  the  said  count,  that  rhe  said 
defendants,  before  the  making  of  the  said  award,  had  any  notice  of  the  said 
supposed  submission,  or  were  parties  thereto,  or  were  summoned  to  appear 
before  the  said  arbitrator,  o^  had  anv  notice  of  the  said  supposed  submission  ; 
and  also,  for  that  it  is  stated,  in  and  by  the  said  count,  that  the  said  defendants 
personally  undertook  to  pay  the  said  sum  of  money  therein  mentioned, 
whereas  no  liability  or  other  consideration  is  stated  to  support  such  a  promise ; 
and  also,  for  that  it  is  not  alleged,  nor  does  it  appear,  in  or  by  the  said  count, 
that  the  said  defendants  had  at  any  time  any  assets  of  the  said  Thomas  Bid' 
deU^  out  of  which  they  could  have  paid  the  said  sum  of  money  in  the  said 
count  mentioned,  or  any  part  thereoi;  and  also,  for  that  the  said  count  is  in 
other  respects  uncertain,  informal,  and  insufficient, 
yo^i       *W{lde^  Serjt.  in  support  of  the  demurrer. 

•'  First,  the  promise  alleged  to  have  been  made  by  these  defendants,  is 
a  personal  promise,  for  which  no  consideration  is  stated.  It  is  not  stated  that 
they  promised  aa  executor  and  executrix,  or  that  they  have  assets,  but  that 
they,  executor  and  executrix,  promised ;  this  language  implies  a  promise 
which  has  no  connection  with  the  affairs  of  the  testator,  and  on  which,  there* 
fore,  the  defendants  are  not  responsible,  HenehaU  v.  RoberU^  5  East,  150, 
BrUlgen  v.  Parkee,  2  B.  dt  P.  424. 

Secondly,  the  order  of  reference  is  made  by  consent  of  attomies  only ; — of 
all  matters  in  difference ; — and  between  certain,  (not  all,)  of  the  parties.  But  otf 
nudterM  may  comprehend  matters  out  of  the  suit,  which  an  attorney  has  not 
authority  to  refer ; — the  infants,  in  this  case,  could  not  appoint  an  attorney  ;— 
and  supposing  the  interest  of  the  infants  to  be  omitted,  tnen  an  award  on  part 
only  of  the  matters  referred,  is  insufficient. 

'rhirdly,  the  authority  to  refer  was  revoked  by  the  death  of  BWett.  tt  is 
only  by  statute  that  the  death  of  a  party,  even  after  verdict,  fails  to  abate  a 
suit,  but  in  every  other  case,  death  operates  as  a  revocation  of  any  authority. 
An  agreement  by  a  testator  cannot  bind  his  executor  to  a  reference,  for  if  it 
could,  it  might  operate  indirectly  to  affect  the  distribution  of  assets :  an  award 
made  after  revocation  is  unavailing,  'Tinior^e  case,  8  Rep.  82  a,  even  where 
the  revocation  is  a  contempt  of  court.  Clapham  v.  Hi^ham^  1  Binffh.  87. 
Bac.  Mr.  authority  E ;  and  a  letter  of  attorney  to  deliver  seisin  after  the 
death  of  the  feoffor  is  void. 

Fourthly,  an  action  cannot  be  maintained  on  a  non-observance  of  an  order 
9^1  of  court  Emmereon  v.  LasUy^  2  H.  B.  248.  *  Smith  v.  Wholly^  % 
^*-»  B.  k  P.  482.  Carpenter  v.  Thornton,  8  B.  dt  A.  52.  The  remedy 
for  sueh  a  wrong  can  only  be  by  application  to  the  court  whicn  issueci  the 
order. 

TWdfy,  Seijt.,  contra,  was  relieved  by  the  court  from  arguing  the  first  point. 

On  the  second,  he  aigued,  that  admittinff  the  award  had  exceeded  the 
anthori^,  admitting  the  arbitrator  h^  decidea  on  matters  not  in  difference,  or 
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had  omitted  any  that  ought  to  have  been  included,  it  was  sufficient  on  thin 
declaration,  if  the  court  could  see  a  prima  facie  authority,  sufficient  to  con- 
stitute a  consideration  for  a  promise  by  the  executors ;  Uiat  here  such  an 
authority  sufficiently  appeared  in  the  attornies  for  the  parties,  for  it  did  not 
appear  that  they  were  merely  attornies  in  the  suit,  and  the  court  would  not 
minutely  enquire  into  the  nature  of  the  authority,  but  would  enforce  an  agree- 
ment which  acknowledged  its  existence ;  Filmer  v.  Deiber,  3  Taunt.  486 ; 
that  it  was  sufficient  for  a  plaintiff  to  set  out  so  much  of  an  award  as  made 
for  him  :  Bac.  Mr.  Jtrbitr.  G.  Banfitl  v.  Leigh,  8  T.  R.  671 ;  and  that 
though  the  submission  was  by  certain  persons,  and  the  award  only  mentioned 
some  of  them,  it  might  be  taken  distributively,  especially  as  the  arbitrator  was 
empowered  to  make  more  than  one  award,  i^er,  216.  6.  217.  a.  1  RoL 
Abr,  246.  /.  20.  In  Bacon  v.  Dubarry,  1  Salk.  70,  which  might  appear  con- 
flicting, the  award  was  bad  for  want  of  reciprocity.  With  regard  to  the 
infanU9,  it  appeared  that  the  proceeding  was  in  chancery,  and  it  must  be  pre- 
sumed, that  court  had  not  proceeded  without  due  regard  to  the  interest  of  the 
infants ;  besides,  any  defect  of  authority  on  their  part  would  only  render  the 
award  voidable,  and  not  void,  *and  the  infant  might  agree  or  disagree  ^^^ 
at  his  full  age.     Com.  Dig.  Arbitt.  D.  2.  L  ^^ 

As  to  the  supposed  revocation  of  the  arbitrators*  authority  by  the  death  of 
BUielt,  though  a  testator  could  not  bind  his  executor  to  submit  to  arbitration* 
he  might  bind  him  to  pay  any  sum  which  the  testator  owed,  {Powell  v.  Grat" 
ham,)  7  Taunt.  680,  or  which  he  should  be  found  liable  to  pay  under  an  arbi- 
tration already  in  progress;  7)/ler  v.  Jones:  3  B.  &  C.  144,  and  in  orders 
at  Nisi  Prius,  it  has  often  been  recommended  by  the  court  to  insert  a  pro- 
vision that  the  death  of  either  of  the  parties  shall  not  suspend  the  proceedings 
of  the  arbitrator.     Cooper  v.  Johnson^  2  B.  dt  A.  395. 

The  answer  to  the  fourth  objection,  is,  that  this  action  is  not  brought  on  an 
order  of  court,  but  on  an  agreement  made  in  consequence  of  the  order. 

ff'ilde^  in  reply.  By  the  expression  ''  their  attornies''  must  be  meant 
attornies  in  the  suit,  (although,  technically  speaking,  there  are  no  attornies  in 
chancery,)  because  there  are  no  such  words  in  the  declaration  as  **  autho- 
rised in  that  behalf,"  under  which  the  court  could  extend  the  attornies*  au- 
thority to  other  matters.  Although  it  may  not  be  necessary  to  show  the  pre- 
cise nature  of  the  authority,  some  authority  must  appear,  and  none  is  shown 
here.     In  Ban/ill  v.  Leigh,  the  party  distinctly  showed  he  was  entitled  to 

claim  under  the  award.     But  in  Cavendish  v 2  Ch.  Gas.  279,  the 

court  refused  to  biiid  an  adult  where  an  infant  was  concerned  who  might  after- 
wards disagree.  In  Mitchell  v.  Stavely,  16  East,  68,  the  award  was  holden 
bad,  because  all  the  matters  referred  were  not  decided  on.  Although  the  state- 
ment of  the  consideration  for  submitting,  includes  all  the  parties  *sub-  |>_^ 
mitting,  the  submission  is  void  if  there  be  not  an  authority  from  all.  ^ 
Anlram  v.  Chase^  16  East,  209.  In  Filmer  v.  Delber,  there  was  a  refer- 
ence of  the  cause  only.  As  to  the  revocation,  it  is  true  that  the  testator  may 
bind  his  estate  to  pay  a  given  sum,  but  a  covenant  not  to  revoke  an  authority 
is  not  a  covenant  to  pay. 

Best,  C.  J.  The  first  objection  which  has  been  raised,  is,  that  the  promise 
in  the  declaration  is  a  personal  promise  for  which  there  is  no  consideration ; 
I  am  of  opinion  that  this  is  not  so  ;  that  the  promise  is  made  by  the  defend- 
ants as  executor  and  executrix,  and  is  not  merely  personal ;  if  so,  the  promise 
to  pay  is  only  a  promise  to  pay  out  of  funds  which  may  come  to  them  as 
executor  and  executrix.  Looking,  indeed,  only  at  particular  words,  the  case 
might  feXL  within  those  decisions  of  the  King's  Bench,  which  have  laid  it 
down,  that  a  promise  by  parties,  executors,  without  saying  as  executors,  is  a 
personal  engagement ;  but  on  looking  to  the  whole  declaration,  there  can  be 
DO  doubt,  that  the  promise  sufficiendy  appears  to  have  been  made  by  the 
defendants  in  their  character  of  executors.    The  declaration  states  the  order 
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of  the  Vice-ChanceUor  to  refer  to  arbitration  certain  matters  in  dispute ;  it 
states  the  arbitrators'  award,  that  the  defendants  should,  out  of  the  aaaeis  of 
Thomat  BiddelL,  pay  to  t^e  plaintiff  225/.  on  the  27th  oi  July,  then  next,  of 
which  award  the  defendants,  as  executor  and  executrix,  had  notice ;  by  reason 
whereof  they  became  liable  as  executor  and  executrix,  according  to  the  tenor 
of  the  award;  and  being  so  liable,  (that  is,  according  to  the  tenor  of  the 
award,)  they,  executor  and  executrix  as  aforesaid,  promised  to  pay ;  that  is, 
they  promised  to  pay  what  the  arbitrator  ordered  ;  which  was,  a  payment  out 
of  the  assets. 
M»^i        *The  second  objection  is,  that  as  to  some  of  the  parties  the  arbitrator 

J  was  not  properly  constituted.  If  the  arbitrator  has  no  authority,  that  is 
a  matter  of  substance  to  be  urged  on  general  demurrer ;  but  if  he  has  some, 
and  the  o*bjection  is,  that  it  is  not  sufficiently  comprehensive,  that  objection 
ought  to  be  made  on  special  demurrer.  I  am  of  opinion,  however,  that  it 
does  sufficiently  appear  on  the  face  of  this  declaration,  that  the  arbitrator  was 
regularly  appointed  to  make  the  award  he  Aas  made.  Whether  or  not  his 
authority  extended  to  enable  him  to  settle  other  matters  which  he  might  have 
deemed  it  expedient  to  enter  on,  is  another  question.  The  declaration  states, 
that  by  an  order  of  the  Vice-ChanceUor  it  was  **  ordered,  with  the  consent  of 
the  attomies  of  the  parties,  that  the  several  matters  in  question,  and  all  dis- 
putes and  diffierences  then  subsisting  between  the  plaintiff  Mary  Dowse\  •/.  L. 
Wilkinson,  and  Marv  his  wife,  James  May,  and  Susanna  his  wife,  and  Peter 
King  and  Thomas  Biddelt^  deceased,  should  be  referred  to  the  award  of  fVU^ 
Bam  CookCy  Esquire,  who  was  to  be  at  liberty  to  make  one  or  more  award  or 
awards  of  and  concerning  the  matters  referred  to  him."  It  has  been  said,  that 
as  infants  were  concerned  in  the  disputes  between  these  parties,  it  ought  to 
have  been  referred  to  the  Master,  to  ascertain  what  course  was  most  for  the 
infant's  benefit.  Whatever  was  the  proper  course  to  be  pursued,  we  may 
presume,  till  the  contrary  appears,  that  the  Court  of  Chancery  has  followed 
it.  It  is  stated,  that  the  reference  was  ordered  With  the  consent  of  the  attom- 
ies of  parties  in  th^  suit,  whence  I  conclude  it  was  with  the  consent  of  per- 
sons properly  authorised ;  for,  strictly  speaking,  there  are  no  attornies  in  the 
Court  of  Chancery.  It  is  true  that  an  infant  cannot  appoint  an  attorney,  but 
it  does  not  follow  that  he  may  not  submit  to  arbitration,  or  that  his  next  friend 
^Afi-i    *may  not  have  an  attorney  to  act  for  him.     It  is  urged,  however,  that 

-I  supposing  these  attornies  to  have  been  attornies  for  the  parties,  the  ex- 
tent of  their  authority  is  not  sufficiently  alleged ;  the  declaration  containing 
DO  such  expression  as  "  thereunto  duly  authorised ;" — but  those  words  are 
not  necessary  in  all  cases ;  by  the  demurrer,  it  is  admitted  that  these  persons 
were  attornies  of  the  parties  in  the  matter  of  the  reference ;  and  if  they  were 
attornies  to  refer,  they  had  authority  to  choose  an  arbitrator.  As  to  the  argu- 
ment that  the  infants  cannot  be  bound, — what  has  been  done  is  not  void  with 
respect  to  them,  but  only  voidable ;  and  the  supposed  hardship  of  the  infant's 
having  an  election  unfairly  to  rescind  the  award  does  not  exist,  because  at  the 
time  of  the  submission,  all  the  parties  knew  they  were  dealing  with  infants. 

It  is  not  necessary  for  us  to  decide  whether  or  not  attornies  in  a  cause  have 
authority  to  refer  matters  out  of  it,  for  it  seems  clear  that  these  persons  were 
attomies  for  the  parties  generally ;  and  for  aught  that  appears  to  the  contrary, 
they  may  have  been  specially  authorised  for  this  purpose.  If  they  were  spe- 
cially authorised,  although  their  authority  would  be  revoked  by  the  death  of 
their  principal,  yet  acts  done  before  his  death,  might  affect  his  personal  estate 
after. 

Another  objection  which  has  been  urged,  is,  that  as  all  the  parties  referred 
differences  in  which  they  were  mutually  concerned,  the  arbitrator  could  not 
decide  any  question  separately.  But  it  does  not  appear  that  he  has  decided 
on  any  separate  concerns,  and  he  has  authority  to  make  one  or  more  awards, 
is  which  he  may  include  distributively  the  several  matters  referred.    Even 


U  Dowse  v.  Coxe.  £.  T.  1835.  [28 

if  Ms  were  a  ^ietinet  dsim,  the  n^trator  might  make  a  distinct  award, 
aeeording  to  AtMitmt  t.  Moan,  Co.  R^.  647,  in  which  the  arbitrator  was  to 
award  on  all  matten  that  ehher  *might  have  against  the  other.  It  has,  r^g 
however,  been  aiged  here,  that  the  arbitrator  cannot  decide  on.  all  mat-  ■- 
ters,  because  aome  of  the  parties  are  infants  ;  and  that  if  he  cannot  decide  on 
all,  his  award  is  not  final  for  any.  But  the  old  law  is  clear,  that  if  the  refer- 
ence be  generd,  widiont  anj  express  stipulation  that  the  arbitrator  shall 
decide  on  all  the  matters  refeired  to  him,  the  award  may  be  good  for  part ; 
and  this  law  has  not  been  altered  ;  for  the  case  of  Mitchell  y.  Stavely,  con- 
tained an  express  stipulation  that  the  arbitrator  should  decide  on  all  the  prem^ 
ises  ;  Lord  EUaiborough,  says,  ^  It  was  a  condition  of  the  submission  that 
tfiey  were  to  award  upon  all  matters  in  difference  between  the  partiQs.'*  No 
such  words  are  contained  in  the  present  submission,  and  they  were  probably 
designedly  omitted,  because  the  arbitrator  might  have  found  it  impossible  to 
decide  between  all  the  parties  at  once,  and  he  is  expressly  empowered  to 
make  more  awards  than  one. 

The  last  objection  is,  that  the  authority  to  the  arbitrator  has  been  revoked, 
I  have  felt  some  difficulty  about  this,  because  it  has  been  urged,  that  if  such 
an  authority  be  not  revoked  by  death,  a  man  might  place  his  executor  or  his 
administrator  (perhaps  a  creditor)  in  an  awkward  situation.  But  if  he  chooses 
to  place  them  m  such  a  situation,  the  convenience  or  inconvenience  of  his  own 
act  cannot  be  discussed  here.  In  the  present  case  he  has  said,  in  effect,  *•  the 
axbitrator  shall  go  on  notwithstanding  my  death  ;'*  if  any  inconvenience 
ensue,  he  hns  brought  it  himself  on  his  representative,  who  may  elect  whether 
or  not  he  will  accept  the  office.  It  has  been  said,  indeed,  that  this  is  no  more 
than  a  covenant  not  to  revoke  the  authority  by  any  act  of  the  party  covenant 
ing ;  that  death  will  operate  as  a  revocation  independendy  of  any  such  cove- 
nant ;  and  that  the  covenant  dt>es  not  abridge  the  covenantor's  power  to  revoke, 
but  only  gives  an  action  against  him,  in  case  he  violates  his  ^covenant,  r^^^ 
But  the  engagement  is,  not  that  ^e  party  will  not  re?oke,  but  that  death  '- 
shall  not  abate  the  arbitration.  It  has  been  asked,  whether  an  agreement  that 
a  suit  shall  not  abate  by  death,  would  enable  a  court  to  proceed  with  the 
eause ;  it  is  not  necessary  to  decide  that ;  for  though  an  agreement  of  the  par- 
ties may  not  give  a  court  Jurisdiction,  that  doctrine  does  not  apply  to  a 
domestic  forum  erected  bv  the  parties  themselves.  We  cannot  doubt  that 
justice  has  been  done  in  the  present  case  ;  the  objections  which  have  been 
raised  are  merely  formal ;  and  our  judgment  must  be  for  the  plaintiff*. 

Park,  J.,  expressed  his  concurrence. 

BuRROUOH,  J.  We  must  presume  that  the  order  of  reference  given  by  the 
Vice-chancellor  was  regularly  made  by  the  court,  and  the  interests  of  the 
infants  must  have  been  in  the  hands  of  their  guardians.  There  is  nothing  in 
the  award  contrary  to  the  interest  of  those  infants,  and  the  arbitrator's  author- 
ity was  not  revoked  by  the  death  of  BitldeU,  The  law  touching  revocation, 
does  not  apply  to  this  case,  which  is  not  the  case  of  a  simple  authority,  but 
one  in  which  the  party  expressly  binds  his  effects  to  the  result  of  the  award, 
and  the  action  is  brought  i^ainst  the  defendants,  only  in  their  representative 
capacity.  Besides,  the  reference  was  in  an  equity  suit,  in  which  every  per- 
son is  joined  who  has  the  remotest  interest  in  bie  matters  in  dispute,  and  the 
arbitrator  has  an  equitable  jurisdiction,  which  he  does  not  possess  in  a  refers 
ence  at  law :  if  this  were  an  award  at  law,  there  might  perhaps  be  objections 
to  it,  which  cannot  now  be  raised ;  our  judgment  must  be  de  bonis  iettaiorii. 

Gasblee,  J.  As  to  the  objection  that  there  is  no  averment  of  the  defend- 
ants having  assets,  it  is  expressly  'decided  in  the  case  of  Pow-  ^^^. 
tU  V.  QrAam^  that  such  an  averment  is  not  necessary,  under  ■- 
circumstances  like  the  present ;  and  as  to  the  supposed  defect  of  the  consid- 
eration, here  is  an  express  promise  by  the  testator,  that  the  award  shall  go 
on.    An  action  might  have  been  brought  on  that  promfse,  but  it  has  been 
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brottgfit  on  the  promifte  of  the  ezeettlor«  who  became  liaUo  on  the  ensafo* 
nieat  of  his  tesutor.  If  he  had  had  no  notice  of  the  awards  he  might  naw 
made  the  objeetioti ;  but,  on  the  contranr,  knowing  Uie  award  to  have  been 
executed,  he  makes  the  promise  which  is  the  subjeet  of  the  present  action. 

Judgment  for  the  plaintiff. 


Sa  JOHN  TYRRELL  v.  MARSH. 

By  a  marriage  Mttlement,  an  estate  was  limited  to  the  use  of  husband  and  wife  for  life, 
with  remainders  over  to  the  children  of  the  marriage,  and  in  default  of  issue,  to  the 
right  heirs  of  husband  and  wife.  There  was  a  power  in  husband  and  wife  to  charge  the 
••taie  during  iheir  lives,  and  a  power  to  certain  trustees,  in  whom  the  legal  estate  was 
vested,  to  sell  on  the  direction  of  the  husband  and  wife  or  the  survivor. 

The  husband  and  wife  borrowed  money  bv  way  of  annuity ;  created  a  term  of  ono 
thousand  years,  and  levied  a  fine  to  G.  in  roe,  which,  by  a  deed  to  lead  the  uses,  wsi 
declared  to  be  '*  in  trust  to  secure  the  regular  payment  of  the  aitnuity,  and  to  corrobo- 
rate I  he  said  term  :*' 

Held,  that  this  fine  did  not  extinguish  the  trustees'  power  to  sell  under  a  direction  as 
above. 

AssPMPsiT  for  the  purchase  of  money  of  an  estate  called  CoUier*8  Hatchfiu 
EM$eXt  which  the  defendant  had  purchased  of  the  plaintiff.  At  the  trial 
before  Graham  B.  at  the  last  Lent  assizes  for  that  county,  a  verdict  was 
found  for  the  plaintiff,  subject  to  the  opinion  of  this  court  on  a  case  which 
stated,  in  substance,  that  by  a  marriage  settlement  of  May  1775,  the  estate  in 
•221  *<1^^^^^^^  (subject  to  a  charge  of  1500/.  secured  by  a  term  of  one  thon- 
-l  sand  years)  was  limited  to  the  use  of  Draneia  Stuart  Mid  his  assigns  for 
life,  suns  waste,  (with  a  limitation  to  WtUiam  7W  and  ThomoB  Cheap  and  their 
heirs  during  his  life,  in  trust  to  support  contingent  remainders,)  remainder  to 
the  Qse  of  Mary  Stuart  and  her  assigns  for  life  sane  waste,  with  a  limitation 
10  the  said  trustees  and  their  heirs  during  her  life,  in  trust  to  support  contin* 
gent  remainders,  remainder  to  the  children  of  the  marriage,  in  such  shares  as 
Francis  Stuart  and  Mbry  his  wife  should  by  deed  or  will  appoint,  and  for 
default  of  such  appointment. 

To  the  use  of  the  children  of  the  marriage  as  tenants  in  common  in  tail 
with  cross  remainders,  and  for  default  of  such  issue,  to  the  use  of  such  person 
as  Mary  Stuart^  notwithstanding  her  coverture,  should  by  deed,  attested 
by  two  witnesses,  or  by  will  appoint,  and  for  default  of  such  appointment, 

To  the  use  of  the  right  heirs  of  the  survivor  of  Frantis  and  Mary  Stuart 
for  ever. 

And  it  was  provided  that  Francis  and  Mary  Stttart  during  their  joint 
lives,  or  the  life  of  the  survivor,  might  charge  the  estate  to  the  extent 
of  2000/. 

And  it  was  further  provided  that  it  should  be  lawful  for  the  said  Wittiam 
Tod  and  Thomas  Cheap^  and  the  survivor  of  them,  and  the  heirs  of  such 
survivor,  at  any  time  or  times  during  the  joint  lives  of  the  said  Frandi 
Stuart  and  Mary  his  wife,  or  during  the  life  of  the  survivor  of  them,  by  the 
direction  and  with  the  approbation  of  the  said  Fronde  Stuart  and  Mary  his 
wife,  or  of  the  survivor  of  them,  to  be  testified  by  any  writing  or  writings 
nnder  their  or  either  of  their  hands  and  seals  to  be  attested  by  two  or  more 
etedible  witnesses,  to  make  sale  of  or  to  convey  in  exchange,  as  therein  men* 
tieaed,  all,  or  any  part  or  parts  of  the  messuages«  fiirms,  lands,  tenements,  or 
^^•y  hereditaments,  which  were  thereby  'limited  to  strict  uses  as  aforesaidt 
J  with  their  appurtenances  to  any  perion  or  persons,  whomsoever,  Ibr 
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any  such  price  or  prices  in  money,  or  for  such  other  equivalent  in  lands  and 
hereditaments,  as  to  the  said  friUiam  Tod  and  Tkotnat  Cheap^  or  to  the 
survivor  of  them,  and  his  heirs  as  aforesaid,  should  seem  reasonable  ;  with 
full  power,  upon  payment  of  the  money  which  should  arise  by  any  such  sale 
of  the  said  premises,  or  of  any  part  or  parts  thereof,  to  give  and  sign  proper 
receipts  for  the  same,  which  receipts  should  be  a  sufficient  discharge  to  pur- 
chasers. 

Francis  Stuart  and  Mary  his  wife,  had  one  child,  a  daughter;  Mary 
Stuart  survived  her  husbanJ,  and  afterwards  married  James  Stuart, 

By  a  term  of  one  thousand  years  created  in  March  1782,  Mary  Stuart 
with  the  consent  of  her  husband  charged  the  estate  with  2000/.,  borrowed  of 
Alexander  Wood,  to  whom  the  term  was  granted  as  a  security. 

By  an  indorsement  on  the  back  of  this  deed,  and  bearing  date  April  1 783* 
Wood  assigned  this  term  to  Elizabeth  Gordon^  of  whom  Stuart  and  his  wife 
had  then  borrowed  2000/. 

And  by  indentures  of  lease  and  release  of  the  same  date,  to  which,  among 
other  persons,  Stuart  and  his  wife,  Elizabeth  Gordon  and  James  Graham 
were  parties,  (staling  that  1000/.  only,  and  not  2000/.,  had  been  paid  by 
Elizabeth  Gordon^  and  that  she  had  paid  it  in  purchase  of  an  annuity  of  95/., 
to  be  paid  by  Stuart  and  his  wife, 

And  reciting  that  Mary  Stuart  was  entitled  to  the  reversion  of  the  pre- 
mises expectant  on  the  death  of  her  daughter  under  age  and  without  issue  ; 
and  that  for  better  securing  the  annuity  to  Elizabeth  Gordon^  Stuart  and  his 
wife  had  agreed  to  grant  this  reversion  to  Graham  and  his  heirs,  in  trust  for 
Elizabeth  Gordon  and  her  assigns,) 

*The  premises  were  conveyed  to  Graham  in  fee,  subject  to  the  estate    p,„ . 
of  Mary  Stuart* s  daughter  therein,  and  to  the  original  charge  of  1500/.,    ^ 
upon  trust  for  Elizabeth  Gordon  and  her  assigns,  to  secure  the  regular  pay- 
ment of  the  annuity : 

And  Stuart  and  his  wife  covenanted  to  levy  a  line  of  the  premises  to  the 
use  of  Graham  in  fee,  for  corroborating  and  strengthening  the  said  term,  and 
subject  thereto  to  Graham  and  his  heirs,  upon  the  trust  before  mentioned. 

Stuart  and  his  wife  duly  levied  a  fine  sur  eonuzance  de  droits  iie,  to 
Graham,  as  oi  Easter  term  in  the  23  G.  3.,  of  the  premises  in  question,  in 
pursuance  of  the  said  covenant 

In  1793,  by  indentures  of  lease  and  release  (attested  by  two  witnesses),  to 
which  Tod  and  Cheap^  Elizabeth  Gordon^  Graham,  Stuart  and  his  wife,  and 
various  other  persons,  who  had  joined  in  executing  the  before-mentioned  in- 
dentures, were  parties. 

Reciting  the  indentures  of  1775,  1782,  and  1783,  and  the  fine  levied  in 
pursuance  thereof, 

It  was  witnessed,  that  in  consideration  of  3670/.  paid  by  Sir  TV.  Smyths 
and  by  virtue  and  in  execution  of  the  power  reserved  to  Mrs.  Stuart,  by  the 
indentures  of  1775,  but  subject  and  without  prejudice  to  the  aforesaid  power 
of  sale  and  conveyance  limited  to  Tod  and  Cheap,  and  the  exercise  thereof, 
and  the  uses  thereby  created,  Mrs.  Stuart,  directed  and  appointed,  that  if  her 
daughter  should  die  without  leaving  issue  of  her  body,  then  after  her  daugh- 
ter's decease  and  such  failure  of  issue,  the  premises'  should  remain,  and  the 
indenture  of  1775,  should  operate  to  the  uses  thereinafter  limited  ;  and  Mrs. 
Stuart,  then  directed  Tod  and  Cheap,  to  sell  and  convey  the  premises  to  the 
uses  thereinafter  limited,  and  to  ^exercise  the  power  of  sale  given  them  p^„. 
by  the  deed  of  1775,  and  the  fine  levied  in  pursuance  thereof.  And  Tod  ^ 
and  Cheap,  did  thereby  sell  and  convey  the  premises  to  the  uses  thereinafter 
limited,  and  Stuart,  and  his  wife,  Tod  and  Cheap,  and  Graham,  with  the  con- 
sent of  Elizabeth  Gordon,  according  to  their  respective  interests,  granted,  bar- 
firained,  sold,  assigned,  released,  and  confirmed  the  premises  in  question  to  Sir 
fV.  Symihf  and  his  heirs,  to  hold  to  the  several  uses  thereinafVer  mentioned. 
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which  were  such  as  Sir  fF.  Smyths  should  appoint,  &;c.,  with  the  usual  trusts 
to  har  dower,  and  for  default  of  appointment,  to  the  heirs  and  assigns  of  Sir 
W,  Smt/ih^  to  whom  Elizabeth  Gordon,  also  assigned  the  residue  of  her  term 
of  one  thousand  years,  and  remitted  the  annuity  of  95/. 

Sir  W.  Smyth,  devised  the  premises  to  the  plaintiff  and  another,  in  fee,  in 
trust  to  sell,  and  died  in  May,  1823.    . 

Shortly  afterwards  the  plaintiff  contracted  to  sell  the  premises  to  the 
defendant. 

The  question  for  the  opinion  of  the  court  was,  whether  the  fine  levied  by 
Jttnu9  Stuart,  and  Mary  his  wife,  in  or  as  of  Easter  term,  23  G.  3.,  operated 
to  extinguish  or  destroy  the  right  or  power  of  the  said  Mary  Stuart,  to  con- 
sent to  a  sale  of  the  setded  estates  under  the  power  for  that  purpose  contained 
in  the  said  indenture  of  the  27th  of  May,  1775,  so  as  to  prevent  an  exercise 
of  such  power  of  sale  by  the  trustees  of  the  same  indenture  ;  and  if  the  court 
should  be  of  opinion  that  the  said  fine  did  not  so  operate,  then  the  verdict 
found  for  the  plaintiff  was  to  stand ;  but  if  the  court  should  be  of  opinion  that 
the  said  fine  did  so  operate,  a  verdict  was  to  be  entered  for  the  defendant 

Bosanquet,  Seijt.,  for  the  plaintiff,  relied  on  Lord  Jersey  v.  Deane,  5  B.  d( 
•361  ^'  ^^^*  ^  show  that  the  power  in  Tod  and  *Cheap,  was  not  destroyed 
-^  by  the  fine  of  1783.  That  fine  was  levied,  and  the  deed  to  lead  the 
uses  executed  for  specific  purposes,  and  could  not  have  an  effect  contrary  to 
the  intention  of  the  parties,  which  was  only  to  secure  the  annuity  to  Elizabeth 
Gordon,  without  affecting  the  trustees'  power  to  convey.  They  were  not  the 
emutsora,  but  Stuart,  and  his  wife  alone. 

Taddy,  Sent.,  contra.  It  is  true  that  a  fine  which  unexplained  will  have 
the  effect  of  destroying  powers,  and  divesting  estates,  may  be  controlled  by 
the  agreement  of  the  parties,  and  the  court  will  so  modify  it  as  to  further  that 
intent :  Herring  v.  Brown,  Garth.  22.  But  in  the  deed  to  lead  the  uses  of 
the  present  fine,  no  intent  is  expressed  to  preserve  the  power  of  the  trustees, 
and  to  do  so  is  rather  inconsistent  with  the  purpose  of  the  conusors :  it  is  not 
material  that  the  trustees  were  not  conusors  to  the  fine,  for  their  power  was 
not  one  which  they  could  exercise  at  their  own  pleasure  or  for  their  own 
benefit,  but  only  in  conjunction  with  Stuart,  and  his  wife,  who  were  to  put 
the  power  in  motion.  The  power,  therefore,  was  extinguished,  unless  an 
intention  to  preserve  it  can  be  collected  from  the  deed  to  lead  the  uses  of  the 
fine.  The  object  of  the  fine  was  to  convey  a  fee  to  Graham,  and  his  heirs, 
with  a  view  to  secure  the  annuity  to  Elizabeth  Gordon :  the  resulting  trusts, 
if  any,  to  Mrs.  Stuart,  cannot  be  looked  at  in  a  court  of  law ;  and  in  me  deed 
to  lead  the  uses,  nothing  is  said  about  preserving  the  power,  which  distin- 
guishes this  case  from  that  of  Lord  Jersey  v.  Deane,  where  the  intention  to 
preserve  the  power  appeared  in  the  declaration  that  the  fine  was  to  operate 
first  for  corroborating  the  uses  in  the  antecedent  settlement  But  here  the 
*371  ^^^^'^^^^  ^  £^^^  *  Graham,  a  fee  might  have  been  entirely  frustrated  if 
-■  this  power  remained  in  the  trustees,  for  they  might  then  have  exercised 
it  on  the  direction  of  the  conusors,  notwithstanding  the  conveyance  to  him.  It 
may  be  said  the  conusors  intention  was  only  to  secure  the  annuity,  but  if  they 
chose  to  carry  that  into  effect  by  conveying  a  fee  to  Graham,  in  such  a  man« 
ner  as  to  destroy  the  power,  their  intention  must  be  pursued,  however  inju- 
dicious it  may  appear ;  and  a  fine  uncontrolled  by  the  expression  of  an  inten- 
tion to  contiol  it,  has  the  effect  of  extinguishing  all  powers.  Herring  v. 
Brown,  Digges*s  case,  1  Rep.  173,  Albany^ s  case,  Ibid.  110,  Westy.  ntr- 
ray,  Sugd.  on  Powers,  8vo.  ed.  1821,  Smith  v.  D'Aeth,  Ibid. 

Best,  C.  J.  This  action  was  brought  to  recover  damages  for  a  breach  of 
contract,  by  the  defendant,  in  not  purchasing  an  estate  to  which  the  plaintiff 
contends  he  has  a  rood  title ;  and  that  depends  on  the  question  whether  or 
not  the  right  to  sell  the  estate  has  been  destroyed  by  any  act  of  Mary  Stuart^ 
and  her  husband. 
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By  die  deed  of  1776,  a  power  of  sale  was  given  to  certain  persons,  which 
could  only  be  executed  under  the  direction  of  Mary  Stuart ;  but  subject  to 
this  power,  I^ary  SttMri^  and  her  husband  had  borrowed  money  of  Elizih 
beth  Gordon^  by  way  of  annuity,  to  secure  which  a  fine  was  levied,  accordinff 
to  a  deed  drawn  up  to  lead  the  uses.  We  need  not  now  consider  what  would 
be  the  effect  of  a  fine  without  any  deed  to  declare  the  uses  ;  what  has  been 
laid  down  on  the  subject  in  the  first  volume  of  Lord  Coke*8  Reports,  is  not 
disputed  on  the  present  occasion  ;  namely,  that  where  there  is  no  deed,  a  fine 
**  thoroughly  ransacks  the  estate/*  But  here  there  is  a  deed,  and  we  need  not 
take  up  the  law  earlier  than  *the  case  of  herring  v.  Brown,  The  de-  ^^^g 
cision  of  that  case  in  the  Exchequer  chamber,  upon  which  we  shall  now  *- 
act,  is  consistent  with  justice^  and  has  been  confirmed  by  subsequent  decis- 
sions ;  as  by  that  of  Doe  d.  Odimrne  v.  Whiiekead,  2  Burr.  704.  The  prin* 
ciple  laid  down  in  that  case  is,  that  though  the  levying  of  a  fine  displaces 
existing  interests,  vet  that  where  an  accompanying  deed  shows  with  what 
object  it  was  levied,  the  fine  shall  not  destroy  powers  which  it  was' the  inten- 
tion  of  the  parties  to  retain.  The  intention  of  the  parties  in  levying  this  fine 
was  to  secure  the  payment  of  an  annuity  to  Elizabeth  Gordon,  and  nothing 
else :  the  fee  was  not  conveyed  to  Graham^  as  a  separate  and  independent 
estate,  but  merely  to  secure  the  annuity ;  it  was  only  to  exist  during  the  life 
of  Elizabeth  Gordon^  and  on  her  death  was  to  return  to  the  Stuarts,  It  has 
been  urged  that  a  court  of  law  cannot  take  notice  of  a  resulting  trust.  But 
upon  the  death  of  Elizabeth  GerdoHf  die  estate  would  be  at  once  in  Mrs. 
Stuart  again,  under  the  operation  of  the  Statute  of  Usesi  and  recourse  to  a 
court  of  equity  would  not  be  necessary.  An  attempt  has  been  made  to  dis- 
tinguish this  case  from  that  of  Lord  Jereey  v.  Deoiie,  because  there  the  object 
of  the  parties  was  expressly  stated  in  the  deed ;  but  it  is  equally  clear  here, 
upon  the  whole  of  the  instruments  token  together,  that  the  intention  of  the 
parties  was  to  limit  the  operation  of  the  fine,  and  prevent  the  destruction  of 
the  power. 

Park,  J.  The  only  difficulty  here  has  arisen  from  the  number  and  length 
of  the  deeds  ;  but  when  the  deed  of  1783,  is  considered,  there  is  no  room  for 
doubt.  It  is  clear  from  all  the  cases  that  the  intentions  of  the  parties  must 
govern  the  operation  of  a  fine,  which  if  it  be  uncontrolled,  will  certainly  efiect 
the  destruction  of  *powehi ;  but  it  may  always  be  controlled,  where  the  ^^^i^ 
intention  of  the  parties  to  that  effect  can  be  collected,  according  to  the  >- 
case  of  Herring  v.  Brewn^  confirmed  in  Doe  d,  Odiame  v.  fVhitehead*  In 
the  present  instence  the  parties  had  no  purpose  but  to  secure  the  annuity, 
which  was  the  express  object  of  the  conveyance  to  Graham,  And  when  the 
trust  in  favor  of  Elizabeth  Gordon^  was  executed,  the  property  was  to  be 
again  at  the  disposition  of  Mrs.  Stuart. 

BuRROtoH,  J.  Every  fine  acknowledges  the  land  comprised  in  it  to  be  the 
land  of  the  eonueetf  so  that  a  power  annexed  is  gone,  if  there  be  no  deed  to 
declare  or  lead  the  uses ;  but  if  there  be  such  a  deed,  it  is  the  same  thing  as 
if  it  were  inserted  in  the  fine :  the  two  constitute  one  conveyance ;  must 
receive  one  construction,  and  transfer  a  unity  of  interest  Even  when  the 
deed  has  been  executed  at  a  dififerent  time,  the  courts  have  gone  a  long  way 
to  make  the  fine  subservient  to  it ;  and  we  cannot  now  say  that  the  fine,  in 
tiiis  case,  shall  operate  one  way,  aiid  the  deed  to  lead  the  uses  another, 

Gasrlsb,  J.,  Ccmcarred. 

Judgment  for  the  plaintiff. 
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WViera  a  first  capiat  is  iswied  on  sn  sffidsTit  of  debt  filed  with  tbs  filseer  of  one  oouAtjrt 
if,  iastesd  of  a  tettaJtum^  s  aecood  capiat  is  issued  into  snotlwr  county,  s  new  affidavit 
Qf  debt  must  be  filed  witk  tiie  filacer  of  the  second  county. 

Ill  this  case  a  bailable  tapUu  was  issued  into  MiddteieXt  grounded  on  an 
afidavit  of  debt,  sworn  before  the  deputy-filaoer  for  Middletex^  and  filed  is 
the  filacer's  office. 
*404       *^^  ^^^  ^^  ^^  defendaet  was  not  arrested.    The  plaintifif,  then, 

^  instead  of  suing  out  a  itsiatum  copioB  into  YorkBhire^  in  which  county 
the  defendant  resided,  obtained  an  office-copy  of  the  affidavit  of  debt,  certified 
by  the  filacer  fimr  MkUUeMix^  lodged  it  with  the  filacer  for  Vorkshire^  and 
thereupon  issued  a  caputs  into  ForkMkirt. 

Bosanqueii  SerjL,  on  the  authority  of  Jlndentm  v.  Htnfman,  %  B.  Moore, 
192,  and  Dalton  v.  Barnes;  1  M.  ^  S.  230,  obtained  a  rule  niri  for  delivering 
ep  the  bail-bond  to  be  cancelled,  and  for  discharging  the  defendant  on  his 
entering  a  common  appearancei  on  the  ground  that  the  plaintiff  was  irregular 
in  not  filing  a  new  affidavit  of  debt,  wi&  the  filacer  for  ForksMre, 

Vaughojh  Serjt.,  who  showed  cause,  cited  Boyd  v.  Durand,  2  Taunt.  161, 

But  that  case  was  distinguished,  the  filacer  for  the  two  different  counties 
having  been  iha  same  person ; 

And  the  court  saying  that  the  decision  in  Hayman  v.  Anderson^  was 
handed  on  good  sense. 

Made  the  rule  absolute. 


a4l]  'NOSBIS,  et  al^  e.  POATE. 

By  the  enacting  clause  of  a  tornpike  act  it  Was  provided  that  there  sboald  be  taken  of 
every  person  attending  any  cattle  or  carriage, /or  every  hQr$§  drawing  any  stage  coach, 
tiM  anas  of  6rf. 
By  an  eidmptiDg  daose  it  was  added,  *'  that  if  any  persea  sboold  have  psid  the  toll  for 
passing,  the  sosie  person,  upon  producing  a  ticket,  ahoald  be  permittea  to  re-psss  free 
with  the  same  cattle  or  carriage  :" 
UcU,  that  the  toll  having  been  paid  by  the  coachman  on  passing,  for  horses  drawing  a 
atsge  coach,  a  eeoond  toU  eoold  not  bedeiaaRded  for  the  same  horses  re-psssing,  though 
with  a  different  coach  and  difiereni  coachmen,  bat  belonging  to  the  sane  proprietor. 

This  was  an  action  of  assumpsit  upon  the  eoqunon  money  oonnts.  The 
defendant  pleaded  the  general  issue;  and  upon  the  trial  before  Mbot,  C.  J.* 
Hampshire  Summer  assises,  1824,  a  yerdict  was  found  fov  the  plaintiffs  with 
201.  damages,  subject  to  the  opinion  of  the  court  upon  the  following  case : 

By  an  act  of  Parliament  passed  in  the  12ih  year  of  the  leign  of  Gee.  S;» 
iBtiloled  •«  An  act  for  repainng  and  wideqipg  the  roeds  freia  Sheet  Bridge  to 
Portsmouth^  and  from  Petersneld^  to  the  Attorn  turnpike  road,  near  Mopleu.  in 
the  county  of  SotUkampton^  trustees  were  s^poinled  for  the  purposes  of  the 
Mt,  with  power  to  eseci  tumDikes  upon  th|Ei  so^  vosds ;  sad  U  was.  thereby 
enacted,  as  to  the  toQs,  as  fellows ;  '« The  respeotivie  tolls  foUowing  shall  b« 
demanded  and  tafcqn  of  the  jpersm  or  uersosu  attending  any  eattieor  carrimge 
hereinsAer  naentioned,  at  every  tumpiket  by  sueh  person  as.  shall  be  i^pointed 
for  tfast  purpose;  before  any  cattle  qi^  carriage  shell  be  permitted  to  pass 
thnmii  the  a^mo, ;  thai  i»i  to  say,  Jiir  ^ifnf  horee^  msre,  geldiag),  nule,  or 
m$f  frmwinf  anjf,  eooA  or  qther.  pl^afnr»Hwiia(Q».ihft  egdm,  of  thi«e-p«Me, 
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but  if  drawing  any  stage  coach  or  machine,  the  sum  of  sixpence ;  for  every 
wagon,  wain,  cart,  or  other  carriage,  drawn  by  four  horses,  oxen,  or  other  beasts 
of  draught,  the  sum  of  one- shilling,  and  drawn  by  three  horses,  oxen,  or  other 
beasts  of  draught,  the  sum  of  nine-pence,  and  drawn  by  two  horses,  oxen, 
*or  other  beasts  of  draught,  the  sum  of  sixpence,  and  drawn  by  one  r«  .^ 
horse,  ox,  or  other  beast  of  draught,  the  sum  of  three-pence.**  And  it  ^ 
was  further  enacted  by  the  said  act,  **  that  if  way  person  orpersaru  shall  have 
paid  the  tolls  by  this  act  granted  and  ascertained  for  the  passing  of  any  cattle 
or  carriage  through  any  turnpike  erected  by  virtue  of  this  act,  the  same  per* 
eon  or  persons,  upon  producing  a  note  or  ticket  of  the  day,  denoting  such  pay-^ 
ment,  shall  be  permitted  to  pass  and  repass  through  the  same  gate  or  turnpike* 
with  the  same  cattle  or  carriage^  toll  free,  at  any  time  or  times  during  the 
same  day,  to  be  computed  from  twelve  of  the  clock  in  one  night,  to  twelve  of 
the  clock  in  the  next  night ;  which  said  note  or  ticket  the  collectors  or  re- 
ceivers of  tlie  said  tolls  are  hereby  required  to  give  gratis,  if  demanded,  on 
payment  of  such  toll/' 

The  said  act  of  Parliament  was  continued  by  another  act  passed  in  the  36th 
year  of  the  reign  of  His  late  Majesty  for  that  purpose,  and  again  for  the  term 
of  twenty-one  years,  by  another  act  passed  in  the  2d  year  of  the  reign  of 
his  present  majesty. 

The  defendant  on  the  6th  of  July,  1821,  and  from  thence  during  the  whole 
of  the  year  1822,  was  a  toll  collector  at,  and  keeper  of,  one  of  the  turnpike 
gates  erected  upon  the  road  from  Sheet  Bridge  to  Portsmouth^  by  virtue 
of  the  said  acts. 

The  plaintiffs  during  the  same  time  were  tlie  proprietors  of  two  stage 
coaches,  each  called  the  Hero,  which  travelled,  daily,  between  Portsmouth 
and  London,  and  London  and  Portsmouth,  along  the  said  road.  The  coach 
which  left  Portsmouth,  in  the  morning,  on  its  way  to  London,  was  drawn  by 
four  horses  through  the  ^ate  kept  by  the  defendant,  to  a  place  about  two  miles 
distant  from  the  same,  where  the  horses  remained  until  the  arrival  of  the  coach 
which  left  London,  the  same  morning,  on  its  way  to  Portsmouth,  and  then 
that  last-mentioned  *coach,  with  different  passengers  and  parcels,  was  r^  .^ 
drawn  by  the  same  four  horses  in  the  evening  of  the  same  day,  through  '- 
the  same  gate  to  Portsmouth.  In  the  morning  the  coachman  who  drove  the 
coach  from  Portsmouth  to  London,  paid  the  proper  toll  of  sixpence  for  each 
of  the  said  horses,  and  received  a  note  or  ticket  of  the  day  denoting  such  pay- 
ment, and  in  the  evening  of  the  same  day,  the  other  coachman,  who  drove  the 
coach  from  London  to  Portsmouth,  drawn  on  its  return  by  the  same  horses 
as  aforesaid,  produced  the  said  note  or  ticket  of  the  day,  to  the  said  defendant, 
at  the  said  gate ;  but  the  said  defendant  always  demanded  a  further  toll  of  2s,, 
at  the  rate  of  sixpence  for  each  of  the  horses  drawing  the  said  last-mentioned 
coach ;  and  the  last-mentioned  coachman  was  obliged  to  pay  the  same  to  the 
said  defendant,  in  order  that  the  horses  and  last-mentioned  coach  might  be 
permitted,  by  him,  to  pass  through  the  said  gate.  The  coaches  and  the  horses 
belonged  to  the  plaintiffs,  and  the  coachmen  were  their  servants,  but  the  coach- 
man who  drove  the  horses  in  the  evening  was  not  the  coachman  who  drove 
them  in  the  morning.  The  money  paid  in  the  evening,  as  aforesaid,  was  paid 
by  the  coachman  as  the  servant,  and  on  the  account  of  the  said  plaintiffs,  and 
amounted  in  the  whole  to  the  sum  of  19/.  I6s, 

On  two  days,  namely,  on  the  11th  and  15th  of  June,  1822,  William  Norris, 
one  of  the  plaintiffs,  who  was  well  known  to  the  defendant  to  be  one  of  the 
proprietors  of  the  coaches  and  horses  as  aforesaid,  w^nt  with  the  coach  and 
horses  from  Portsmouth  in  the  morning,  through  the  gate,  and  paid  the  toll 
of  sixpence  for  each  horse  each  of  the  said  mornings,  and  received  the  notes 
or  tickets  of  the  day  denoting  such  payments,  and  returned  with  the  coach 
from  London,  and  the  same  four  horses  to  the  gate  in  the  evening  of  each  of 
those   days,  and  produced   the   said  respective   notes   or    tickets    of    the 
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*441  ^^^  *^  ^^^  defendant ;  bat  the  defendant,  on  each  occasion,  demanded  of 
-'  the  plaintiff  the  further  toll  of  sixpence  ibr  each  of  the  horses,  and 
plaintiff  was  obliged  to  pay  the  same,  and  did  pay  the  defendant  the  sum  of 
2«.,  on  each  of  those  evenings,  in  order  that  the  horses  and  coach  might  be 
permitted,  by  him,  to  pass  through  the  said  gate.  On  these  two  lasumen- 
tioned  days,  fFUliam  Norris^  (the  plaintiff)  went  and  returned  with  the 
coaches  on  the  business  of  the  respective  journeys  of  the  coaches  on  those 
days,  but  did  not  drive  either  the  coach  from  Portsmouth  to  London^  or  from 
London  to  PortsmotUhf  the  coaches  being  driven,  as  usual,  by  their  respective 
coachmen,  his  servants  as  aforesaid. 

The  question  for  the  opinion  of  the  court  was,  whether  the  said  sum  of 
19/.  168.  and  the  said  two  last-mentioned  sums  of  2«.  were  legally  payable 
for  toll.  If  the  court  should  be  of  opinion  that  both  the  said  sums  were 
legally  payable  for  toll,  a  verdict  was  to  be  entered  for  the  defendant^  But  if 
the  court  should  be  of  opinion  that  the  said  sum  of  19/.  16<.  was  not  legally 
payable  for  toll,  the  verdict  for  the  plaintiffs  was  to  stand,  and  the  defendant 
was  to  account  for  all  the  sums  received  by  him  for  toll,  on  the  return  of  the 
flame  horses  through  the  gate  from  the  10th  of  July^  1821,  up  to  the  time  of 
signing  judgment;  and  if  the  court  should  be  of  opinion  that  the  sum  of  10/. 
16«.  was  legally  payable,  but  that  the  said  two  sums  of  2s,  were  not  legally 
payable  for  tolltthen  the  verdict  was  to  stand  for  the  plaintiffs,  but  the  damages 
were  to  be  reduced  to  the  sum  of  4s. 

ffUde^  Serjt.,  for  the  plaintifis,  contended  that,  by  this  statute,  the  toll  was 
imposed  on  the  horses,  and  referred  to  Gray  v.  Shulingt  2  B.^  B.  31,  when 
the  court  called  on 
,..^       *Peli,  Serjt.,  for  the  defendant :  he  argued  that  the  toll  was  imposed 

•'  on  the  carriage,  and  that  the  enumeration  of  the  horses  was  only  a 
means  by  ivhich  to  measure  the  amount  of  the  toll  for  each  carriage.  He 
relied  on  the  9th  section,  under  which  the  tolls  were  to  be  paid  by  the  person 
attending  any  cattle  or  carriage,  and  the  language  of  the  exempting  clause, 
**  if  any  person  shall  have  paid,  the  same  person  shall  be  permitted  to  pass  on 
producing  a  ticket  ;'*  and  contended  that  a  different  coachman  could  not  be 
called  the  same  person,  though  he  was  servant  to  the  same  master  and  pay- 
ment by  a  servant  had  been  holden  as  payment  by  the  master ;  ffllliams  v. 
Sangar,  10  East,  66.  But  the  words  of  the  act,  in  that  case,  as  in  the  case 
of  Gray  v.  Shilling,  differed  from  those  of  the  present,  which  were  clear, 
and,  therefore,  imperative,  even  though  the  consequences  should  be  such  as 
might  not  have  been  anticipated  when  the  act  passed  :  Harrison  v.  Brough, 
6  T.  R.  706.  If  the  toll  was  on  the  carriage,  the  attendance  even  of  the  mas- 
ter himself,  going  and  returning,  could  not  entide  him  to  recover :  Loaring  v. 
Stone.  2  B.  &  C.  515. 

Best,  C.  J.  It  has  often  been  declared  from  the  bench  in  PFest minster 
Hall,  that  they  who  seek  to  exact  tolls  through  the  medium  of  the  legislature 
most  speak  plain  language :  the  toll  receivers  are  before  thdse  who  pass  the 
act,  but  not  the  toll  payers,  and  it  is  incumbent  on  the  courts  to  take  care  of 
the  interests  of  the  payers. 

However,  I  thought  this  act  perfectly  clear,  and  that  the  only  question  to 
be  raised  was,  whether  in  order  to  claim  the  exemption,  the  hand  that  paid 
the  toll  in  returning  ought  to  be  the  same  as  the  hand  that  paid  it  in  going. 
About  that  there  could  be  no  doubt ;  for  in  both  cases,  though  it  is  the  coach- 
man who  offers  the  money,  it  is  the  master  who  pays ;  the  money  is  his  ;  he 
*461  ^^°^  ^^  entitled  to  recover  for  money  had  and  received,  *  where  it  has 
^  been  wrongfully  paid ;  and  he  is  so  far,  constructively  present,  as  to  be 
answerable  for  any  negligence  on  the  part  of  the  coachman.  It  has  been 
wgaed,  however,  that  by  this  act  of  Parliament  the  toll  is  imposed  on  the 
coach,  and  not  on  the  horses.  I  think  it  is  imposed  on  the  horses ;  and  if  we 
wanted  authorityt  we  should  have  it  in  the  last  case  which  has  been  cited,  for 
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die  words  of  the  act,  tkere,  were  ike  eeae  ea  hete^  and  die  tolL  was  hoklen  to 
bo  on  the  horsee,  though  the.  jttdpaeAt  turned  on  an  expression  which  is  not 
to  be  found  in  the  art  now  heim  the  eoort,  naaiel}r,  that  the  exemption  on 
returning  should  exist  oolj  in  eases  where  ihe  same  horses  and  coaeh 
lelttmed.  In  the  act  before  the  court,  the  exemption  is  for  die  same  person 
letamiog  with  the  same  catde  or  carriage.  The  enacting  clause  of  tlie  preaeni 
act  gives  **  for  every  hone^  Ac.  drawing  an^r  stage  coach,  the  sum  of  sixpence ;" 
and  that  the  intention  of  the  legislature  was,  on  the  passing  of  a  carriage,  to 
levy  the  toll  for  the  horse»  i&  plain  fr<Hn  the  diatincdon  made  with  respect  to 
wains,  &c.,  where  the  toll  is  expressly  imposed  on  the  Tshide*  If  there  were 
no  preceding  case,  the  preseni  would  be  clear  on  the  language  of  the  act ;  but 
the  point  has  been  decided  in  Gray  v.  ShiHing. 

Park,  J,  Under  the  language  of  thie  act  the  tax  is  not  imposed  on  the 
vehicle  but  on  the  horse,  where  the  vehicle  passing  is  a  pleasure  carriage,  or 
a  stage  coach.  The  case  of  Brough  v.  tiarriaon  was  decided  with  a  view  to 
prevent  a  fraud,  and  in  Loaring  v.  HionB^  the  judgment  of  the  court  turned 
on  the  conjunctive  atuU  in  the  exempting  clause  of  the  act :  here  the  exprea* 
sion  is,  that  the  party  who  has  paid  shall  be  permitted  to  pass  and  repass 
with  the  same  catde  or  carriage,  toll  free. 

BuRRouoH,  J.     It  was  only  intended  that  a  party  should  pay  once  in  the 
same  day  for  the  same  horses.    *It  is  perfecdy  plam  that  the  toll  is  im«  p,^^ 
posed  on  the  horses,  and  as  to  the  person  attending,  the  coachmen  are  ^ 
employed  by  the  same  proprietor,  and  the  proprietor  is  always  attending,  and 
responsible  in  the  person  of  his  coachman. 

Gaselee,  J.  concurred ;  adding,  that  he  had  formerly  given  an  opinion  to 
the  same  effect  on  die  same  tmat 

Judgment  for  Ihe  plauUiff. 


MARY  PULLIN,  Wife  of  S.  PULLIN,  by  T.  BARNES,  her  next  Friend, 
et  al,  V.  SAMUEL  PULLIN,  PEARSALL,  and  ANDREWS. 

By  a  will  reciting  that  the  devisor  was  seised  of  divert  freehold  and  certain  copyhold 
estates  in  /.,  under  mortgaae  for  a  certain  sum  to  i?.,  devisor  gave  alt  his  taid  freeholds 
and  copyholds  to  jP.  and  A,  io  trust  for  certain  purposes;  tbe  residue  of  his  freehold^ 
leasehold,  and  copyhold  estates  he  gave  to  S.  P, 

At  the  time  of  making  his  will  snd  of  his  death,  the  devisor  was  also  seised  of  twenty- 
one  acres  in  i.,  not  under  mortgage,  and  of  various  leaseholds : 

Held,  that  tbe  twentyM>ne  aorec  paMed  to  S,  P.  under  tbe  residaaiy  dauae. 

The  following  caae  was  sent  firom  the  Court  of  Chancery  for  the  opinioa 
of  the  Court  of  Common  Pleaa : 

Samuel  Pullin  the  elder,  formerly  of  Jdingion^  in  the  county  of  Middleuat 
(now  deceased,)  was  at  the  cespectiTe  times  of  making  his  will  herama&er 
mentioned,  and  at  iiis  death*  aeised  in  fea-aimple  of  certain  freehold  mes^ 
anagesy  lands,  tenementa,  and  hereditaments,  situate,  Ijring,  and  being  in  the 
pamh  of  SL  Manf^  lilmgUm  ;  and  he  was  also,  at  the  respective  times  afore* 
said,  seised  to  him  and  his  hein,  aceocding  to  the  custom  of  the  manor  of 
the  prebendary  of  IsHngimi^  of  certain  copyhold  or  customary  landa  and 
hereditaments  widiin  and  holdenof  the  eaid  manor*  which  were  also  sitaate 


in  the  said  pariah  of  SL  JCkiry^  hiingtmi^  the  whole  of  which  said  fireeholcl 
and  copyhold  measuages,  lands,  tenements,  *and  hereditaments,  were  at  r,^ 
the  reapective  times,  aforesaid  subject  to  a.mortnga  thereof  made  by   >- 
him  the  said  Samud  PwUHn  the  eldert  toSamudModnfJo£  IslingUm  afoiesmd, 
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Esq.,  by  iodentnrea  of  lease  and  release,  bearing  date  respectively  the  27th  and 
S8th  of  Marck^  1812,  and  by  a  conditional  surrender  of  the  said  copyhold 
lands  and  hereditaments,  for  securing  to  the  said  Samuel  Bhodes,  his  execu- 
tors, administrators,  and  assigns,  the  re-transfer  into  his  and  their  name  or 
names  of  the  sum  of  10,125/.  16^r.  6//.  ^  percent,  consolidated  bank  annui- 
ties ;  and  also  the  payment  until  such  re-lransfer  of  such  sum  or  sums  of 
money  as  he  the  said  Samuel  Rhodes  would  have  been  entitled  to  receive 
as  and  for  tlie  dividends  of  the  said  sum  o^  1(^125/.  16«.  6(/.  3  per  cent,  con- 
solidated bank  annuities,  if  the  same  had  remained  standing  in  his  name. 

The  said  Samuel  Pullin  the  elder  was  also,  at  the  respective  times  afore- 
said, seised  in  fee-simple  of  certain  other  freehold  lands  and  hereditaments, 
containing  twenty-one  acres  or  tliereabouts,  also  situate  in  the  said  parish  of 
SL  Mary,  hlington,  but  lying  separate  from  and  unconnected  with  the  other 
freehold  and  copyhold  messuage,  lands,  tenements,  and  hereditaments,  which 
Were  comprised  in  the  said  mortgage  to  the  said  Samuel  Rhodes ^  as  herein- 
before mentioned,  and  held  under  a  title  distinct  and  separate  from  the  tide  to 
the  other  freehold  and  copyhold  messuages,  lands,  tenements,  and  heredita- 
ments :  and  the  said  freehold  lands  and  hereditaments  hereinbefore  mentioned 
to  contain  twenty-one  acres  or  thereabouts,  were  not  at  the  respective  times 
aforesaid,  or  at  any  time,  subject  to  or  comprised  in  the  said  mortgage  to 
Samuel  Rftodest  but  the  same  were  at  the  respective  times  aforesaid  subject 
lo  a  mortgage  thereof  made  by  the  said  Samuel  Pullin  the  elder  to  Sarah 
*491    ^^l^^^^^  ^y  indentures  of  lease  and  *release,  bearing  date  respectively 

^   the  1st  and  2d  days  of  January,  1798. 

The  said  Samuel  Pullin,  the  elder  was  also,  at  the  respective  times  afore- 
Baid«  possessed  of  certain  leasehold  closes  of  land  situate  in  the  said  parish  of 
St,  Mary,  hlington  ;  and  also  of  a  considerable  leasehold  estate  in  the  par- 
ishes of  Sl  James,  and  St.  John,  Clerkenwell,  in  the  county  of  Middlesex; 
and  he  was  also,  at  the  respective  times  aforesaid,  seised  of  certain  copyhold 
messuages  and  hereditaments  situate  at  Edgeware,  in  the  county  of  Middle- 
sex; but  he  was  not  seised  of  or  entitled  to  any  other  freehold  messuages, 
lands,  tenements,  or  hereditaments,  either  in  the  parish  of  St,  Mary,  Isling- 
ton, or  elsewhere. 

The  said  Samuel  Pullin,  the  elder,  being  so  seised  and  possessed  as  afore- 
said, duly  made  and  published  his  last  will  and  testament  in  writing,  bearing 
date  the  12th  of  November,  1814,  which  was  duly  executed  and  attested  in 
the  manner  required  by  law,  for  devising  freehold  estates  ;  and  thereby,  after 
giving  a  few  small  pecuniary  legacies,  and  among  others,  to  Benjamin  Pear' 
sail,  and  ffilliam  Andrews,  the  sum  of  105/.  each,  the  said  testator  devised 
as  follows  :  *^  And  whereas  I  am  seised  in  fee  simple  or  otherwise  entitled 
unto  the  inheritance  of  and  in  divers  freehold  messuages,  lands,  tenements, 
and  hereditaments,  situate  within  the  parish  of  St,  Mary,  hlington,  in  the 
oounty  of  Middlesex  aforesaid ;  and  am  also  seised  to  me  and  my  heirs,  ac- 
cording to  the  custom  of  the  manor  of  the  prebendary  of  Islington,  otherwise 
IsUdon,  in  the  county  of  Middlesex,  of  eer.ain  copyhold  or  customary  lands 
and  hereditaments,  within  and  held  of  the  said  manor  (which  copyhold  or 
costomary  lands  and  hereditaments  I  have  duly  surrendered  or  intend  to  sur- 
render lo  the  use  of  this  my  last  will ;)  and  all  which  freehold  and  copyhold 
messuages,  lands,  and  hereditaments,  are  subject  to  a  mortgage  thereof,  made 
*A01    ^7  ™^  ^  *  Samuel  Rhodes,  of  Islington,  aforesaid,  Esq.  for  securing  to 

•■  him  the  re^tnuisfer  of  the  sum  of  10,125/.  69.  M,  3  per  cent,  consolidated 
bank  annaities,  lent  me  by  him ;  and  also  for  securing  to  him  the  payment, 
until  sQch  re-transfer,  of  snch  sum  or  sums  of  money  as  he  would  have  been 
entitled  to  receive  for  dividend^  on  the  said  stock,  if  the  same  had  remained 
•tuiding  in  his  own  name ;  now  1  do  hereby  give  and  devise  all  and  every 
nqf  SMfrtthM  and  copyhold  or  customary  messuages,  lands,  and  heredita- 
MMilSt  with  tbeir  appurtenances,  unto  the  said  Benjamin ,  Pearsall  and  fFU'^ 
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/torn  Andrew^  Bod  tlMtr  heira,  to  ihe  use  of  them  and  their  heifs«  neveithe- 
less,  upon  the  truste,  for  the  intents  and  purposes,  and  with,  under,  and  subject 
lo  the  powers  and  prorisoet  hereinafter  declared  and  contained  of  and  oob- 
certiing  the  aaae." 

The  testator  then  proceeded  by  his  will  to  declare  the  trusts  of  the  said 
iicvise,  which  were  for  the  benefit  of  his  natural  son,  Samuel  PufliHt  the 
younger,  and  of  Mary  Pvllin,  then  and  now  the  wife  of  Samuel  Pvlfvh  the 
vnunger,  and  of  any  ftiture  wife  of  Samuel  Pullin,  the  younger,  and  of  the 
i-hiid  or  children,  gnadchild  or  grandchildren,  or  other  issne  of  Samuel  Pul- 
/in,  the  younger,  in  the  manner  therein  mentioned,  with  benefit  of  survivor- 
i»hip  among  the  children  of  Samuel  PuUin^  the  younger ;  and  in  default  of 
issue  of  Samuel  PulHn,  the  younger,  for  the  benefit  of  the  appointees  of 
Samuel  Pullin^  the  younger ;  and  in  default  of  such  appointment,  for  the 
benefit  of  the  right  heirs  of  the  testator,  with  usual  powers  to  the  trustees,  to 
apply  the  rents  and  profits  of  the  said  estates  for  the  maintenance  of  any 
child  or  children  of  Samt^tl  PuUin^  the  younger,  during  their  respective  mi- 
norities ;  and  the  testator  thereby  also  gave  a  power  to  Samuel  PulHn,  the 
younger,  during  his  life,  and  after  his  decease  to  the  trustees,  to  grant  such 
building  and  other  leases  as  therein  mentioned ;  the  will  ^contained  the  r^^. . 
usual  clauses  for  appointing  new  trustees,  and  for  indemnity  to  the  trus-  ^ 
tees ;  and  the  testator,  after  giving  to  his  servant  Mary  Johnson,  during  her 
life  an  annuity  of  20/.,  to  be  paid  out  of  the  renduary  pergonal  eatftie,  pro- 
ceeded as  follows  :  *«  And  all  the  rest,  residue,  and  remainder  of  my  freehold, 
copyliold,  and  leasehold  estates,  whatsoever  and  wheresoever,  and  of  every 
nature  and  kind,  with  their  respective  appurtenances,  and  all  my  interest 
therein  respectively,  and  also  all  my  goods,  chattels,  and  personal  estate, 
whatsoever  and  wheresoever,  I  give,  devise,  and  bequeath  unto  my  said  son 
Samuel  Pullin,  his  heirs,  executors,  and  administrators  and  assigns  respect- 
ively, according  to  the  respective  natures  and  tenures  thereof,  to  and  for  his 
and  their  absolute  use  and  benefit.  And  I  appoint  him  sole  executor  of  this 
my  will." 

The  testator  died  in  the  month  of  January^  1816,  without  having  altered 
or  revoked  his  will,  and  leaving  the  trustees,  Benjamin  Peartall,  and  ffilliam 
Andrew*^  and  likewise  his  son  Samuel  Pullin,  him  surviving. 

The  question  for  the  opinion  of  the  court  was,  whether  the  freehold  lands 
and  hereditaments  hereinbefore  mentioned  as  containing  twenty-one  acres  or 
thereabouts,  which  were  not  comprised  in  the  mortgage  to  Satnuel  Rhodes, 
passed  by  the  devise  to  Benjamin  Pearsall,  and  William  Andrews,  and  their 
iieirs ;  or  whether  the  same  passed  by  the  residuary  devise  and  bequest  to 
Satnud  PuUin%  the  younger,  his  heirs,  executors,  administrators,  and  assigns. 
Ifllde^  Aerjt  Under  this  devise  the  twenty-one  acres  passed  to  Pear$aU 
and  Andratfs,  The  devisor  gives  them  all  the  freehold  and  copyhold  pro- 
perty, «r1ucih  the  recital  to  the  devise  had  described  to  be  in  hlington :  the 
ciccumetanee  of  ihe  mortgage  with  which  some  of  it  was  charged  is  a  mere 
matter  <df  deseription,  and  not  *of  limitation ;  and  where  a  thing  has  p^.^ 
been  sufiiciently  ascertained,  the  addition  of  some  inaccurate  particulars  ^ 
will  not  vitiate  ibe  devise.  Roe  d.  Conolly  v.  Vertkon,  5  East,  79.  This  des- 
cription, too,  is  'UOt  in  the  substantive  part  of  the  devise,  but  in  the  introduc- 
tory recital,  •where  he  states  himself  as  being  seised  of  divers  freehold  mes- 
suages, xwhereas  he  had  but  one  freehold  under  mortgage.  There  is  nothing 
from  which  any  conflicting  intention  can  be  collected  but  the  residuary  clause; 
but  there  is  personal  property  to  which  that  applies  ;  and  the  insertion  of  the 
word  freehold  in  that  clause  is  only  one  of  those  sweeping  expressions,  which 
being  frequently  inserted  in  wills  without  any  specific  object,  was  holden  in 
Marshal  v.  Hopkins,  15  E^t,  319,  (where  there  was  no  personalty  to  which 
.  the  residuary  bequest  could  apply)  to  have  no  effect  aAer  a  dear  devise  of 
ilie  realty,    lintty  be  also  inferred  from  the  devisor's  charging  the  zxaaHtf 


5«3 


3  Bingham.  35 


on  the  personalty,  that  he  meant  the  whole  of  the  realty  to  pass  under  (he 
first  devise. 

Bosanqueif  Seijt,  contra,  relied  on  the  minute  accuracy  with  which  the 
mortgage  was  described,  as  indicating  clearly  the  devisor's  intention  to  pass 
no  more  dian  that  which  he  had  specified  as  charged  with  such  mortgage ;  and 
nnder  those  circumstances  no  stress  could  be  laid  on  the  word  ail  in  the  com- 
mencement of  the  devise :  Oatcoigne  v.  Barker^  8  Atk.  8,  fflhon  v.  Mounts 
8  Ves.  19.  He  also  referred  to,  and  distinguished  in  this  respect,  Banka  v. 
DenshaWf  3  Atk.  584,  there  being  in  that  case  no  doubt  about  the  intention. 

BssT,  C.  J.  We  entertain  no  doubt  on  this  case.  In  the  construction  of 
wills  like  the  present,  little  assistance  can  be  obtained  from  decisions  on  other 
*53l  ^^^^«  except  in  'certain  principles  that  have  occasionally  been  laid 
-'  down ;  and  the  ground  on  which  we  decide  that  the  twenty-one  acres 
in  qnestion  passed  under  the  residuary  clause  is,  that  looking  at  the  whole  of 
the  will  we  find  they  cannot  pass  under  any  other.  I  agree  with  Lord  EUenr 
borough^  in  Rot  v.  Vtman^  that  where  the  previous  devise  is  clear,  the  pro- 
perty ascertained  by  it  will  pass,  though  there  be  a  subsequent  misdescrip- 
tion ;  but  here  the  devisor  has  confined  the  extent  of  the  Jslingion  property 
he  proposed  to  pass  to  that  which  was  under  mortgage  to  BhodeSt  the  particu- 
lars of  which  mortgage  he  has  most  minutely  specified.  As  to  his  charging 
the  anauitv  on  his  personal  property,  the  object  of  that  might  be  to  facilitate 
fte  sale  of  the  real  property,  pursuant  to  the  trusts  of  the  will,  in  case  an 
oeeasion  for  selling  it  should  subsequently  arise. 

The  following  certificate  was  afterwards  sent. 

We  have  beard  this  case  argued  by  counsel,  and  having  considered  the 
same,  are  of  opinion  that  the  said  freehold  lands  and  hereditaments  in  the 
ease  mentioned,  as  containing  twenty-one  acres  or  thereabouts,  which  were 
not  comprised  in  the  said  mortgage  to  the  said  Samuel  Bhode^t  did  not  pass 
by  the  said  devise  to  the  said  Benjamin  Peamall,  and  fVilliam  AndrewMt  and 
their  heirs  ;  but  that  &e  same  passed  by  the  said  residuary  devise  and  bequest 
to  the  said  Samuel  PuUin^  the  younger,  his  heirs,  executors,  administratorst 
and  assigns. 

W.  D.  Best, 
J.  A.  Pahx, 

J.  BUBROUOIJ^ 

S.  Gassub«* 


•64]  »OOFFEE  «.  BRIAN. 

/..  T.,  and  B.  wtra  jointly  concerned  in  the  sale  of  butters,  /.eonsignod  them  to  B.,  who 

■old  them  on  th^  joint  account. 
T.,  beioff  requested  to  accept  bills  for  the  firm,  refused  to  do  S9  wirhout  same  security, 

when  B.  engaged,  if  2*.  psid  the  bills,  to  repay  him  out  of  the  proceeds  received  ior 

butieim  already  ffold. 
7.  hnTing  accepted  and  paid  the  bills:  Held,  that  he  might  sue  B.  for  money  had  and 

veeeiTed  to  bis  use. 

Thomas  Coffbb  the  plaintitT,  John  Coffee^  and  Brian^  the  defendant,  were 
jcintly  concerned  in  the  IriBh  butter  trade ;  John  Coffee^  consigned  the  but- 
ters to  Brian  in  Ijondon^  who  sold  them,  and  Thoma»  0*ffee^  accepted  bills 
drawn  by  Johu  to  the  amount  of  the  butters  sent.  The  profits  of  tlie  various 
transaetions  were  divided  between  the  three  parties. 

Hrian^  having  received  the  proceeds  from  a  certain  quantity  of  this  butter. 
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Thomas  expressed  uneasiness  at  accepting  bills  in  his  own  name  without 
some  security  for  the  risk  he  incurred ;  when  Brian,  engaged  to  provide  for 
the  bills  at  maturity,  out  of  the  proceeds  already  received. 

Thomas  Coffee,  having  been  obliged  to  pay  the  bills,  now  sued  the  defend- 
ant for  the  amount  in  an  action  on  the  bills,  and  for  money  had  and  received, 
and  in  his  declaration  alleged  tlie  bills  to  be  drawn  on  account  of  the  defend- 
ant, and  ^o  An  Co^e. 

At  the  trial  before  Best,  C.  J.,  it  turned  out  that  the  bills  were  drawn  on 
the  account  of  the  defendant,  «/o/bt  Co^e,  and  the  plaintifir,and  it  was  objected 
that  this  was  a  fatal  variance;  but  Best,  C.  J.,  thought,  that,  under  the  cir- 
cumstances, the  plaintiff  might  recover  on  the  count  for  money  had  and 
received. 

A  verdict  having  accordingly  been  found  for  him. 

Pell,  Serjt.,  obtained  a  rule  nisi  to  set  it  aside,  and  enter  a  nonsuit 
instead. 

*Fau^Acm,  Serjt.,  who  showed  cause,  relied  on  the  count  for  money   p^.. 
had  and  received ;  the  bill  transaction  being,  a  business  separate  from   ^ 
the  partnership,  and  the  money  which  the  plaintiff  sought  to  recover  having 
been  put  by  and  expressly  appropriated  to  his  use. 

Pell,  relied  on  the  variance ;  and  as  to  the  count  for  money  had  and  re- 
ceived, insisted,  that  the  whole  transaction  was  one  partnership  concern,  and 
that,  therefore,  ah  action  did  not  lie  by  one  of  the  partners  against  his  fellow, 
no  balance  having  been  struck,  nor  any  agreement  entered  into  to  pay 
separately. 

Best,  C.  J.  I  abstain  from  giving  any  opinion  on  the  question  of  the  vari- 
ance, because  it  is  clear  that  this  action  may  be  maintained  on  the  count  for 
money  had  and  received.  It  has  been  objected  that  this  is  a  partnership 
transaction,  and  no  doubt  the  money  came  to  the  defendant  as  the  money  of 
all  three  of  the  partners  ;  but  that  has  happened  which  divests  them  of  the 
joint  property  in  it,  and  vests  it  in  the  plaintiff.  The  defendant  says,  I  have 
money  in  my  hands,  the  produce  of  these  butters,  and  if  you  will  accept  cer- 
tain bills,  I  will  hold  the  money  on  your  account,  in  case  of  your  being  called 
on  to  pay  the  bills.  Wlien  the  bills  were  paid,  therefore,  the  money  in  the 
defendant's  hands  became  separated  from  the  partnership  account ;  and  where 
a  contract  is  executed,  as  by  the  payment  of  Uiese  bills,  a  party  may  recover 
on  the  common  counts,  though  it  is  necessary  to  resort  to  a  special  count 
where  the  contract  is  executory. 

Park,  J.  It  is  not  necessary  to  discuss  the  question  of  variance,  for  this 
action  may  be  sustained  on  the  count  for  money  had  and  received.  According 
to  the  *case  of  Foster  v.  AUanson,  2  T.  R.  479,  a  partner  may  sue  for  r^.^ 
a  balance  due  to  him  upon  an  account  closed,  and  an  agreement  to  pay  ■- 
the  amount ;  and  this  is  a  case  of  the  same  description.  The  butters  were 
consigned  on  the  account  of  three,  but  it  was  necessary  that  one  of  them 
should  accept  bills,  and  7%omas  Coffee,  refused  to  do  this  without  some  kind 
of  security  ;  upon  which  the  defendant  agrees  to  appropriate  for  that  purpose 
money  already  in  his  hands. 

BuRRovGH,  J.,t    That  is  the  true  construction  of  what  has  passed  between 
'these  parties  ;  but  I  think  Uie  plaintiff  could  not  have  recovered  on  the  special 
coiuts. 

Rule  discharged, 
t  GiutUe,  h,  was  absent  at  chamben. 
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BAKER  V.  GARRATT.  and  VENABLES. 


In  10  action  against  the  aheriflTfor  taking  insufficient  sureties  in  replevin,  the  assignee  of 
tbe  replevin  bond  cannot  recover  as  special  damage  (beyond  the  penalty  of  the  replevin 
bond,)  ibe  expenses  of  a  fruiiJess  action  against  the  pledges,  unless  he  gives  tbe  sheriff 
notice  of  hia  intention  to  sue  them. 

Case  against  the  sheriff  for  taking  insufficient  sureties  in  replevin. 

The  declaration  stated,  that  the  plaintiff,  as  bailiff  to  one  John  Blacket^  and 
by  his  command,  in  August^  1822,  distrained  the  goods  of  one  Henry  Bow- 
man,  in  his  house  in  Qerkenwell,  for  25/.  179.  4d.  rent  due  from  one  Elku' 
nan  fF,  Hdlerj  in  respect  of  the  premises,  by  virtue  of  a  demise  of  them  to 
him  from  Blacket ;  that  the  defendants,  as  sheriff  of  Middlasex^  upon  the 
^..^  complaint  of  *Botcman^  caused  the  same  goods  to  be  replevied  and 
^  delivered  to  Bowman  ;  that  Bowman^  at  the  next  county  court,  appeared 
and  levied  his  plaint  against  the  plaintiff  for  taking  his  goods,  and  then  and 
there  found  pledges,  as  well  for  prosecuting  his  plaint  as  for  return iug  the 
goods,  if  return  should  be  adjudged,  to  wit,  one  Jotiah  Harding^  and  one  fVil* 
/toffi  Adams  s  that  the  plaint  was  afterwards,  at  the  instance  of  the  plaintiff, 
removed  by  re,  fa.  lo,  into  the  King*s  Bench,  where  J9o{<;man  was  nonsuited, 
and  a  return  of  the  goods  was  awarded  to  plaintiff.  That  although  it  was 
the  duty  of  the  defendants  before  making  delivery  of  the  distress  to  BoW' 
man,  in  pursuance  of  the  statute  in  such  case  made  and  provided,  to  take 
from  Bowman,  and  two  responsible  persons,  as  sureties,  a  bond  in  double  the 
value  of  the  goods  distrained,  conditioned  for  prosecuting  the  suit  of  replevin 
with  effect,  and  for  returning  them,  if  return  should  be  adjudged  ;  neverthe- 
less,  the  defendants  intending  to  injure  the  said  John  Blacket,  and  to  deprive 
him  of  tlie  benefit  of  his  distress,  did  not,  before  making  deliverance  of  the 
goods,  take  a  bond  from  Bowman,  aiid  two  responsible  persons,  conditioned 
as  aforesaid,  but  took  in  the  name  of  the  defendants,  as  such  sheriff  as  afore- 
said, a  bond,  conditioned  as  aforesaid,  from  Bowman,  Harding,  and  Adam», 
when  Harding  and  Adams,  at  that  time,  and  ever  since,  were,  and  are  wholly 
insufficient  for  that  purpose,  and  the  goods  were  never  retnrned  to  the  plain- 
tiff, or  Blacket,  nor  the  arrears  of  rent  paid,  nor  the  judgment  in  replevin  in 
any  way  satistied.  By  means  of  which  premises  the  plaintiff  was  deprived 
of  the  goods,  and  of  the  benefit  of  the  distress,  and  of  the  means  of  satisfying 
the  arrears  of  rent  and  the  costs  and  charges  by  him  expended  about  his  suit 
in  that  behalf,  and  about  endeavoring  to  obtain  a  return  of  the  goods ;  and 
was  also  obliged  to  lay  out  a  large  sum,  to  wit,  200/.,  in  endeavoring  to  com- 
*d81   ^^  Harding,  and  Adams,  *to  pay  him  the  value  of  the  goods  distrained. 

-'    Plea,  general  issue. 

At  the  triaf  before  Best,  C.  J.,  London  sittings,  after  Hilary  term  last,  it 
appeared,  that  Bowman  having  become  bankrupt,  the  plaintiff  took  an  assign- 
ment of  the  replevin  bond,  upon  which  he  issued  a  writ  against  Bowman, 
and  the  two  sureties  ;  but  being  unable  to  serve  Bowman  or  Harding,  was 
compelled  to  proceed  against  Adams  alone,  against  whom  he  obtained  judg- 
ment, for  damages  and  costs,  80/.  9s.  7d.,  and  issued  a  Ji.  fa,,  to  which  there 
was  a  return  of  nulla  bona.  He  afterwards  obtained  a  judgment  against  Hard' 
ing,  for  damages  and  costs,  82/.  5s,  Id.,  and  issued  thereon  a  writ  of  ^.  fa., 
to  which  there  was  also  a  return  of  nulla  bona. 

It  appeared,  also,  that  both  Harding  and  Adams,  who  were  clearly  insuf- 
ficient, had  in  1820,  been  discharged  under  the  insolvent  debtor's  act,  paying 
little  or  nothing  to  their  creditors  ;  that  process  had  repeatedly  issued  against 
them,  and  that  the  sheriff's  officer  had  given  Adams,  who  had  a  previous 
acquaintance  with  Bowman,  a  guinea  to  become  one  of  the  sureties  in  the 
bond. 

Howerert  under  the  authority  of  the  case  of  Evans  v.  Brander,  2  H.  Bl 
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547,  and  the  direotion  of  the  Chief  JiMticef  a  verdict  waa  taken  for  only  52/. 
the  amount  of  the  penalty  in  the  bdnd  executed  by  the  dur^tiea,  with  leave 
for  the  plaintiff,  to  move  to  increase  the  damages  to  the  amount  of  the  loss  he 
had  incurred  in  suing  the  sureties  to  no  purpose. 

ff'iide^  Seijt.,  having  accordingly  obtained  a  rule  Aiit  to  that  efiect, 
Vaughan^  Serjt.,  who  showed  cause,  relied  on  Evam  v.  Btttndtr^  and  the 
11  Geo,2t  c.  19.,  which  limits  the  ^responsibility  of  the  sureties  to  r^^.g 
double  the  value  of  the  goods  distrained,  and  contended  that  the  plain-  ^ 
tifl' could  not  be  placed  if)  a  better  situation  than  if  he  had  obtained  anflicient 
pledges,  who  could  haVe  been  ealled  on  to  pay  no  morti  than  the  amount  of 
the  bond. 

Pflide,  in  support  of  his  rule,  admitted  the  pT'\hc\p\&  fafd  down  in  Svffki 
V.  Brander^  that  the  piaintilP  t^as  entitled  to  no  more  in  thia  action  than  he 
could  have  obtained  against  good  tiureties  ;  but  he  contended  that  if  the  attrtf- 
ties  had  been  good,  the  plaintiff  would  have  recovered  from  them  the  costs 
df  his  action  against  them,  which  he  Was,  thereforie,  equally  entitled  to  daltt 

8:ainst  tlie  sheriff,  if  the  su^retiea  Were  insuAcient  to  pay  fitter  deM  or  costa. 
e  observed  that  Evam  v.  Hrander^  whieh  confirmed  the  case  of  Yea  v. 
Leihbridge^  4  f .  tL  49S,  waa  decided  upon  a  compromise,  and  without  argn- 
ment,  while  Concmmony.  Lelhbridge^  i  H.  Bl.  tB,  which  ovetruied*  YeH  t. 
Lelftbridge^  was  decided  on  solemn  argument. 

The  court  here  intimated  that  the  sheriff  ought  to  have  received  notice  6f 
thie  actions  a^nilt  the  sureties. 

To  which  It  was  answered,  that  the  ^emailding  an  aaiigttiA^t  of  the  replevin 
bond  was  an  express  notice  that  the  assignee  proposed  to  put  it  in  suit,  and 
the  sheriff  could  not  say  thai  coats  had  been  wantonly  in<nifred  by  the  asaig^ 
nee  in  suing  sureties  whom  he  kikew  fo  bcf  insufficient,  aince  the  iheriff,  by 
resisting  this  action  ind  going  down  fo  trial,  undertook  to  ihow  that  they  W«re 
sufficient. 

Best,  C.  J.  The  case  of  Evans  v.  Brands,  which  haa  confirmed  that 
of  Yea  V.  Lethbridget  has  decided,  as  a  general  principle,  that  in  an  action 
against  the  sheriff  for  ^taking  insufficient  sureties,  no  more  can  be  recov-  r,^ 
ered  against  him  than  the  party  could  have  I'ecdvered  against  aufficient  *■ 
sureties.  We  think  the  case  of  Evans  v.  Brander^  rightly  decided  ;  but  the 
question  in  that  case  arose  on  the  subject  of  costa  in  the  replevin,  whefeas  in  the 
present  it  arises  on  the  subject  of  expenses,  which  have  been  incurred  in 
suing  the  insufficient  Sureties.  Cases  may  occur  in  which  the  party  injured 
may  be  entitled  to  recover  such  costs,  but  he  is  not  entitled  here,  because  he 
has  given  no  notice  to  the  sheriff  that  he  intended  to  sue  the  pledges.  Had 
the  sheriff  received  such  notice,  he  might  have  prevented  the  expenae  of  the 
action,  by  paying  all  he  was  liable  to  pay  under  the  sureties*  bond.  It  haa 
been  said,  that  the  assignment  of  the  bond  cannot  but  operate  as  such  a  notice; 
but  this  is  not  so,  because  the  sureties  might  be  solvent  at  the  time  of  their 
executing  the  bond,  and  of  the  assignment,  and  might  become  insolvent  before 
the  assignee  commenced  his  suit.  In  point  of  justice,  the  sheriff  has  a  right 
to  be  furnished  with  an  opportunity  of  preventing  all  the  expense  with  which 
.  it  is  now  sought  to  charge  him.  If  a  man  becomes  surety  for  a  debtor,  the 
creditor,  in  case  the  debtor  fails,  may  recover  the  debt  against  the  Surety,  but 
not  the  costs  of  a  fruitless  suit  against  the  debtor,  unless  he  gave  notice  of 
his  intention  to  sue.  The  sheriff  stands  in  the  same  situation,  and  has  equally 
a  right  to  notice  :  if  there  is  any  distinction,  it  is  that  the  sheriff  being  a  pub- 
lic officer,  and  often  placed  in  situations  of  great  difficulty,  is  entitled  to  more 
protection  than  an  ordinary  individual.  He  has  received  no  notice  in  this 
case,  and,  therefore,  the  plaintiff's  rule  must  be  discharged. 

Park,  J.     The  decision  in  Evans  v.  Brander,  is  undoubtedly  correct ;  but 
this  case  is  distinguished,  as  the  expenses  sought  to  be  recovered  are  not  ^^^ 
liie  expenses  *of  the  replevin,  but  of  an  action  against  the  insufficient  ^ 


«3 


3  Bingham.  39^ 


foietief.  This  k  •  amoos  quettioa  for  ihe  tberifi  and  h*  )■»  al  aU  eteota^ 
eotided  to  notice  of  the  action  agaiost  the  auretiea,  to  enable  him  te  pay  the 
aaonnt  of  the  bond,  if  he  thinks  fit  to  do  so. 

Buuouoii,  J.  The  sheriff  ought  to  have  had  notice  of  the  aotiooa  agaiuat 
the  anretiee,  and  the  decUfation  against  him  ought  le  have  avetred  it  He 
might  perhajM  have  come  in»  and  defended  in  the  name  of  the  sureties,  or 
have  j>aid  the  amount  of  the  boad«  b^t  as  he  has  had  no  auoh  opportunity, 
this  rule  must  be  dischaiged. 

6aselbb»  J.  The  want  of  notice  prevents  ue  from  making  litis  rale  abso^ 
lute.  If  the  plaintiff  proceeds  against  the  sureties  without  enquiry  aa  to  their 
ability  lo  pay  costs,  and  without  notice  to  the  sheriff,  he  must  proceed  ai  his 
own  peril.  Besides,  it  is  not  alleged  in  this  declerattont  that  the  sheriff  took 
die  snretiea  knowing  them  to  be  insufficient 
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la  nplsvin,  awwiy  was  nnds  in  retpeet  of  •  rig kt  of  eoamon  elaimad  hf  ths  eorporatioa 

sf  Aimmmkf  wadsr  aerant  Stam  tiM  At  VmcL 
The  pLaintitf  pUmded  that  the  corporation  had  boon  •ecaafoiiicd  to  sppoiat  •  rpntpasftlt 

samber  of  herds  for,  atm^mg  other  tkimgn,  superintending  the  common  end  beaais  on  it, 

sad  also  to  tppoint,  for  the  pains  of  each  herd,  a  reueflMMs  and  proper  number  of  stints 

of  each  sock  herd,  to  he  d^oaiasad  apoo  the  eoaiiaoDs 
Held,  safficioat  after  verdict. 

This  was  an  actipn  of  replevin  tor  taking  two  oowa  in  a  eerlain  commen 
>Ued  Alnwick  Mooff  otherwise  Jlvdon  Iire$l. 

^^  *The  taking  was  justified  by  Hardy^  under  the  following  avowry 
-■  (among  many  others  to  the  same  effect :)  ^  Because  the  town  or  borough 
of  Atnwickt  in  the  county  of  Northumberiand^  is  and  from  time  whereof  the 
memory  of  man  is  not  to  the  conurary,  hath  been  an  ancient  town  or  borough, 
in  which  there  is,  and  for  all  the  time  aforesaid,  whereof  the  memory  of  man 
is  not  to  the  contrary,  hath  been  a  body  politic  and  corporate,  known  by  divers 
names  of  incorporation,  and  amongst  others,  by  the  name  of  the  burgesses  of 
AiiUifick;  and  the  said  town  or  borough  is,  and  from  the  time  whereof  the 
memory  of  roan  is  not  to  the  contrary,  hath  been  situated  within  a  certain 
manor  or  barony  called  the  manor  or  barony  of  Alnwick  ;  and  the  said  place 
in  which,  dltc,  is,  and  at  the  said  time  when,  dlu;.,  was,  and  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  hadi  been  a  large  tract 
of  land,  common,  or  waste  ground,  and  the  same  lies  within,  and  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  hath  been,  and  is  parcel 
of  the  said  manor  or  barony,  and  William  De  lead^  being  lord  of  the  said 
manor  or  barony,  and  being  seised  of  the  said  place  in  which,  &c.,  in  his 
demesne,  as  of  fee,  long  before  the  time  when,  dtc,  to  wit,  in  the  reign  of 
Hm.  2.,  gave  and  granted,  in  and  by  his  certain  instrument  in  writing  (the 
date  whereof  is  unknown  to  the  said  defendant,)  to  the  burgesses  of  the  said 
town  or  barony  of  Alnwick^  common  of  pasture  in  the  said  place,  in  which, 
&c. ;  and  by  subsequent  grants  of  certain  succeeding  lords  of  the  said  manor 
or  barony,  the  said  grant  of  the  said  ^I'iiliam  de  Fetci,  was  confirmed  by  them 
to  the  said  burgesses  forever ;  to  wit,  by  a  certain  grant  in  writing,  made  long 
before  the  said  time,  when,  Slc,,  (the  date  whereof  is  unknown  to  the  said 
defendant,)  of  IVilliam  de  Vesci^  son  and  heir  of  Lord  Eunlace  de  Feitci,  and 
grandson  of  the  first-named  fVUliam  de  Fe$ci   and  by  a  certain  other  grant. 
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ia  writiiig,  of  ffUluim  de  FMei,  ^brother  and  heir  of  John  de  Ve$d^  and  r^^g 
■on  of  the  last  named  fVUliank  de  Veaci^  bearinjf  date  long  before  the  '- 
said  time,  when,  ^c,  to  wit,  on  the  Sunday  after  the  feast  of  St.  Miehad^ 
in  the  year  of  our  Lord  1990:  and  the  said  body  corporate,  ever  since  the 
mailing  of  the  said  firat^mentioned  grant,  and  at  and  long  before  the  said  time, 
when,  &c.,  have  had,  and  have  used  and  been  aecusiomed  to  have,  and  of 
right  ought  to  have  had,  and  still  of  right  ought  to  have,  by  virtue  of  snch 
grants  for  each  of  th6  several  burgesses  of  the  said  town  or  borough  of  Aln- 
wick^ inhabiting  therein,  common  of  pasture  in  and  upon  the  said  place  in 
which,  &c.  And  the  said  defendant  in  fact  saith  that  long  before  the  time 
when,  ^c,  to  wit,  on  the  24th  of  Aprils  in  the  year  of  our  Lord,  1823,  &c., 
he  became  and  coiiunually  from  thence,  and  until,  and  at,  and  after  the  said 
time,  when,  &c.,  was,  and  hath  been,  and  still  is  one  of  the  bui^gesses  of  the_ 
said  town  or  borough  of  Jilnwick^  and  at  the  said  time  when,  &c.,  inhabited,' 
and  still  doth  inhabit  therein,  and  was  at  and  during  all  the  time  aforesaid, 
and  still  is,  entitled  to  common  of  pasture,  as  aforesaid,  in  the  said  place  in 
which,  &c. :  and  because  the  said  twa  cowm  io  the  said  declaration  mentioned, 
were  at  the  time  when,  ^c,  depasturing  and  destroying  the  grass  then  there 
growing  and  being,  and  doing  damage  to  the  said  defendant,  so  that  he  the 
said  defendant  could  not  have  and  enjoy  the  aforesaid  common  of  pasture 
there  in  so  large  and  ample  a  manner  as  he  thep  and  there  ought  to  have  had 
and  enjoyed  the  same,  he  well  avows  the  taking  of  the  said  two  cows  in  the 
said  place,  in.wbich,  dtc,  and  justly,  &c.,  as  and  for  a  distress  for  the  said 
damage,  so  by  them  there  done  and  doing,  as  aforesaid  ;  and  this  he  the  said 
defendant  is  ready  to  verify ;  wherefore  he  prays  judgment,  and  a  return  of 
the  said  cattle,  together  with  his  damages,  ^c,  according  to  the  form  of  the 
'statute  in  such  case  made  and  provided  to  be  adjudged  to  him,"  &c.        r,^^ 

To  this  avowry  the  plaintiff  pleaded,  among  other  pleas,  the  follow-  ^ 
ing :  That  from  time  whereof  the  memory  of  man  is  not  to  the  contrary, 
hitherto,  the  said  body  politic  and  corporate,  in  the  said  avowry  mentioned, 
hath  consisted  of,  amongst  other  persons,  divers,  to  wit,  four  chamberlains 
and  twenty-four  common  councilmen,  being  burgesses  of  the  said  town  of 
borough,  in  the  said  avowry  mentioned ;  and  from  time  whereof  the  memor> 
of  man  is  not  to  the  contrary,  hitherto,  such  common  councilmen,  and  cham« 
berlains,  or  the  greater  part  of  them,  being  in  common  council  assembled, 
have  appointed,  and  have  been  used  and  accustomed  to  appoint,  and  of  right 
ought  to  have  appointed,  and  still  of  right  ought  to  appoint,  a  reasonable  and 
proper  number  of  herds,  for  {amongst  other  things)  the  herding,  tending, 
and  taking  care  of  the  cattle  put  upon  the  said  place  in  which,  &c.r  under, 
and  by  virtue,  and  in  the  exercise  of  such  right  of  common,  as  in  the  said 
avowry  is  mentioned  :  and  also  for  and  during  all  that  time  have  appointed, 
and  of  right  ought  to  have  appointed,  and  still  of  riffht  ought  to  appoint,  for 
the  pains  and  trouble  of  each  such  herd,  a  reasonable  and  proper  number  of 
stints,  of  each  of  such  herds,  as  last  aforesaid,  to  be  depastured  in  and  upon 
the  said  place  in  which,  Slc.  ;  and  that  for  and  during  all  the  time  aforesaid, 
I  he  said  last-mentioned  body  politic  and  corporate  hath  had  and  used,  and 
lieeu  accustomed  to  have  and  use,  and  of  right  ought  to  have  had  and  used, 
and  still  of  right  ought  to  have  and  use,  for  each  of  such  herds  as  last  afore-, 
said,  common  of  pasture  in  and  upon  the  said  place  in  which,  &c.,  for  such 
and  so  many  stints  as  were  so  appointed  as  aforesaid,  of  each  of  such  herds 
as  last  aforesaid.     Upon  which  plea  a  verdict  was  found  for  the  plaintiff*. 

*The  sufficiency  of  this  plea  was  argued  twice,  (once  in  Hilary^  and  r,^. 
after  an  alteration  in  the  entry  of  the  verdicts,  again,  in  the  present  ■■ 
term,)  upon  a  rule  nisi,  which  was  obtained  on  the  part  of  the  avowants  to 
enter  up  judgment  for  them,  non  obstante  veredicto,  on  the  ground  that  the 
plea  was  not  sufficiently  certain.  ffVde,  and  Taddy,  Serjts.,  for  the  plain- 
tififs  ;  and  Pell^  and  Croas^  Serjts.,  for  the  defendant. 
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Argument  for  the  plaintiff.  The  objection  which  haa  been  made  to  these 
pleas  is,  that  there  is  nothing  in  them  by  which  it  can  be  ascertained  what  is 
a  reasonable  number  of  herds,  and  what  a  reasonable  number  of  stints  ;  but 
after  verdict  the  objection  comes  too  late,  supposing,  even,  that  it  was  one 
which  might  have  been  successfully  urged  on  demurrer.  A  verdict  will  cure 
the  omission  of  the  important  allegation  of  levancy  and  coucliancy,  Chtadit 
T.  MUUr^  1  Lev.  196,  or  of  a  custom,  StabU$  v.  MtUon^  2  Lev.  246,  and  it 
may  be  presumed  the  jury  have  ascertained  what  was  a  Yeasoiiable  number 
of  herds  and  stints*  lu  strict  pleading,  however,  there  is  nothing  uncertain 
in  the  word  ^  reasonable,"  thus  applied.  In  the  common  count  for  goods 
sold,  the  plaintiff  declares  that  the  defendant  was  indebted  to  him,  as  much  as 
the  goods  were  reasonably  worth :  when  a  parcener  claims  her  share  in  an 
estate,  though  it  is  known  what  the  amount  of  the  share  is,  the  writ  is  de 
raiionabUi  parte:  Copyhold  tines  must  be  reanonMe;  and  in  Rastal^  530, 
there  is  a  writ  for  reawnabie  estovers*  In  Abbot  v.  Weeldy^  I  J^ev.  176,  a 
custom  was  pleaded  to  dance  in  a  close  at  all  times  of  the  year ;  and  when  it 
was  objected  that  this  was  unreasonable,  as  it  would  admit  of  dancing  when 
the  close  was  laid  down  for  hay,  that  plea  was  holden  sufficient  after  verdiec 
MQ-|  8o  in  FUch  v.  *BawiiHg^  2  U.  Bl«  304,  in  a  plea  to  have  games  at  sea* 

•^  sonable  times  of  the  year,  it  was,  after  verdict,  holden  not  necessary 
to  have  shown  what  were  seasonable  times.  In  all  such  cases,  what  is  rea* 
•onable  or  seasonable  is  a  question  for  the  jury  to  determine.  But  on  the 
present  plea,  the  measure  is  sufficiently  ascertained,  even,  for  demurrer.  The 
mcasore  for  the  cattle  is  ascertained  by  levancy  and  couchancy  ;  the  herd  is 
to  have  his  reasonable  reward  for  attending  the  cattle,  and  that  reward  must 
be  according  to  the  measure  of  the  cattle.  The  measure  for  the  corporation 
c&ule  will  also  be  the  measure  for  the  herd  cattle.  Then  it  is  not  competent 
to  the  avo wants  to  raise  this  objection,  whoever  else  might  raise  it.  Taking 
this  avowry  and  the  plea  together,  it  appears  that  the  original  grant  of  com* 
mun,  was  to  the  corporation  for  the  benefit  of  the  burgesses  and  servants  to 
be  appointed  by  them ;  they,  therefore,  cannot  contest  their  servants'  right, 
which  is,  indeed,  parcel  of  their  own,  parcel  of  the  same  grant.  This  is  not 
a  power  to  the  corporation  to  assign  over  a  right  of  common,  but  a  grant  to 
the  corporation  and  its  servants :  as,  where  a  copyholder  prescribes  for  com- 
mon in  tlie  manor  of  another ;  he  prescribes  in  the  lord,  and  the  lord  claims 
for  himself  and  his  tenants.  If  the  avowauts  say  the  original  grant  was  bad, 
they  have  no  tide  to  distrain ;  if  it  was  good,  the  plaintiff's  right  is  the  same 
as  the  avo  wants. 

Argument  for  the  avowauts.  The  pleas  set  out  a  void  prescription  which 
no  verdict  can  cure.  The  quantity  of  land  and  cattle  to  be  superintended 
being  certain,  there  is  no  excuse  for  leaving  in  uncertainty  the  number  of 
henb  to  superintend.  Besides,  the  functions  of  the  herds  are  no  where  ascer* 
tained :  superintending  the  land  and  cattle,  might  have  formed  but  a  small 
^»^   portion  of  *them,  for  they  are  appointed   to  do  this  ••  among  other 

-I  things^*  and  what  the  other  things  were,  no  where  appears ;  they 
might  have  been  to  support  the  interests  of  the  corporation  at  an  election,  or 
any  other  object  equally  unconnected  with  the  land.  Then  it  does  not  appear 
to  have  been  left  to  the  jury  to  find,  nor  have  they  found  what  was  a  reason- 
able number  of  herds  or  stints  ;  and  the  kind  of  common  claimed  for  these 
herds,  is  of  a  species  new  to  the  law  :  a  right  of  common  in  gross, — for  an 
indefinite  number  of  persons, — for  an  indefinite  number  of  cattle, — without 
any  allegation  whose  cattle  they  are  to  be, — or  whether  commonable  or  not, 
—or  of  the  times  of  tlie  year  at  which  they  are  to  be  turned  on, — or  any 
other  qualification.  According  to  Meiior  v.  Spateman^  1  Saund.  346,  e.  per 
Kdynge^  J.,  a  plea  of  common  sans  nombre  cannot  be  supported  for  the 
inhabitants  of  a  town.  This  is  in  effect  such  a  plea,  and  eqi&lly  uncertain, 
though  it  does  not  in  terms,  claim  a  right  to  that  extent. 
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Bsn*,  C,  3^  The  ftkimftA  oljwtiw  which  hm  been  urged  agfttntf  these 
pleas,  isy  thai  tlw  fight  of  the  herd*  hee  net  been  alleged  with  soffieient  cer* 
tmty,  Howefvr,  it  Ito  not  aeaeetaiy  for  ua  to  deter  mine  whether  or  not  thia 
right  haa  bee»  alleged  witb  aofieienrt  certaiirtf  to  wUhamnd  the  aemtmj  of  s 
apecial  demurrer,  l^cauae  the  ebjcctton  ia  made  after  verdict.  But  hj  analogy 
to  the  instaacea  whioh  hate  bees  put  on  tire  part  of  the  pfointiff,  the  allega* 
tioB  appeara  to  be  auftrienCi  and  it  conhl  not  eaaily  have  been  made  widi 
greater  certaintjF ;  becaaae  the  reaaonableneaa  of  the  number  of  herds  mnat 
rwry  horn  time  to  timef  must  depend  on  the  number  of  cattle  the  common 
eaa  bear  in  aaj  one  jreari  and  no  greater  certainty  has  been  req^uired  in  tJte 
?arieaa  inataooea  eited.  Thaa  i»a  elaim  by  one  of  three  parrtntrt  she  is 
not  bound  to  deaiaad  a  third  part»  but  her  reasonable  part  of  the  "pro-  .«^ 
perty.  If  that  nM>de  of  jdeading  be  anfftcient  for  paretnernt  it  ought  ^ 
aurdy  to  be  aol&cient  for  tbeae  herds.  Again^  whera  a  custom  is  pleaded  to 
osiat  at  all  seasonable  timea  of  the  year,  a  jury  may  find  what  ar&  the  aeason- 
able  tinea.  So  that  it  ia  probable  thia  objeeiion  would  not  hare  been  sustained 
on  demwrrer.  Then  eoaea  ihe  (fveation  ae  to  the  Tsdidtty  of  the  custom 
itoelf  ^  and  in  eonaiderinf  this,  the  avowry  and  die  plea  hare  been  properly 
eom&eeted  by  the  coun«rf  for  die  plaintift*  If  the  custom  aa  it  appears  on  the 
turn  of  both,  ia  eonaiatent  with  reason  and  justice,  and  has  subsisted  time  out 
of  nind,  it  cannot  now  be  impugned.  In  this  avowry  the  corporation  state  a 
grant,  the  existence  of  whieh  the  plaintiff*  admits  in  his  plea,  but  he  saya,  in 
effect,  I  mnat  add  something  to  that  statement*  When  the  grant  was  first 
proposed,  the  burgesses  of  Ahmiek^  may  easily  be  imagined  to  hare  said, 
such  a  grant  will  be  nselese  to  ns,  unless  we  have  herda  to  aoperintend  oar 
catde,  and  as  we  have  no  maaas  of  paying  for  their  service,  the  remuneration 
must  be,  by  allowing  them,  under  the  same  grant,  certain  stints,  i.  e.,  a  right 
to  feed  a  certain  number  of  catde  on  the  same  land.  There  ia  nothing  unrea- 
sonable in  such  a  aappositiont  or  sneh  a  grant ;  and  if  the  grant  were  of  thie 
nature,  which  is  now  determined  by  the  verdict  of  the  jury,  it  is  a  grant  to 
the  herds  as  well  as  to  the  burgesses,  and  there  remains  no  foundation  for  the 
objection  that  what  the  plaintiffa  daim,  ia  an  assignment  of  a  right  of  common 
existing  in  the  burgesses  only.  It  ia  true  that  auCTi  a  right  cannot  be  assigned, 
but  there  is  no  rale  of  law  whieb  pitdiibita  a  grant  such  aa  that  which  is  here 
[beaded. 

Park,  J.  I  think  thia  ease  ia  eoneinded  by  the  verdict,  though  1  do  not 
think  it  clear  that  the  plea  could  have  been  sustained  upon  special  demurrer. 

*BuRR0U0H,  J.  We  may  intend  that  the  grants  to  these  burgesses  p^^^ 
and  their  herda  were  contemporaneous.  De  Fescit  gives  a  right  of  ^ 
common  to  the  burgesses  of  Mnyntk^  and  at  the  aame  time,  he  says,  yw\ 
shall  have  herda  to  auperintend  your  catde,  and  pay  them  by  a  participation 
in  the  use  of  the  common.  There  ia  nothing  unreasonable  or  illegal  in  that ; 
and  aa  to  the  alleged  uncertaintv  in  pleading  that  the  burgesses  were  to  ap- 
point a  reasanabie  number  of  herda,  it  ia  precisely  what  the  plea  ought  to 
state,  because  the  number  ought  to  vary  according  to  times  and  circumstancea. 
The  verdict  which  has  been  found  ia  consistent  with  sense  and  justice  ;  and 
the  rule  for  a  judgment,  non  obstante^  must  be  discharged. 

Gaseleb,  J.  The  right  which  has  been  pleaded  stands  on  prescription, 
and  it  does  not  appear  but  that  both  grants  might  have  been  made  at  the  same 
moment.  Whether  the  pleas  would  have  been  sufficient  on  special  demurrer, 
it  is  not  necessary  now  to  decide,  neither  is  it  necessary  to  notice  the  objec* 
tion  that  the  times  at  which  the  right  is  to  be  exercised,  have  not  been  stated, 
because  that  was  a  point  which  the  jury  were  competent  to  ascertain.  There 
ia  nothing  illegal  in  a  grant  of  common  to  the  burgesses,  with  a  concurrent 
grant  to  Uie  herds  who  might  be  necessary  to  superintend  the  common.  It 
has  been  urged  that  the  grant  is  bad  in  the  present  instance,  because  it  amounts 
to  a  grant  aam  nombnf  but  this  is  not  so,  for  the  nomination  of  the  herds  ia 
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flBlrvttid  to  a  sd^cl  body,  and  il  i»  ael  te  te  pfetMMd  tfi^  thiiy  will  appoint 
mof  1km  m  reMcnaUe  nnmbetf ;  if  Ihej  had  doM  ao,  it  ni^t  have  bean 
piaaded ;  if  any  of  tha  aoiaarooa  ailcgalioBa  ia  tha  pla»  ara  ttatnia«  they  might 
Iwia  baan  travaraads  huria  finding  thai  the  herda  were  aceuatomed  to  haaa 
4M^n  dieir  atinta,  the  *yay  have  m  9fhfi^  iband  aU  tha  other  ail^ptaons. 
^  There  ia  no  groand  for  the  eourt  to  interfiiie«  and  the  niAa  which  haa 
baan  obtaanad  by  tha  avowanta  nnut  be 

Diaaharged. 


HBLUNGS  «r.  J0flE8. 

im  aiiofiMf  waa  atajfi  pfaatidiag>  upon  aa  endtriakiiw  ta  psf  wmu,  ia  haaad  m  foMi 
aia  •Ba*a**^"*f  ■Iwwiab  bit  ciitni  di«a  Mfora  bail  i»  pM  la. 


Thb  deiendant^B  attorney  in  thia  cauae,  aoan  after  the  writ  waa  aued  oaty 
ap^ied  lo  atay  proecwdima,  and  entered  into  an  andertaking  to  pav  the  eoata, 
bot  before  the  time  for  putting  in  bail  arriTed«  the  defendant  died  inaolvent, 
when  the  attorney  thinking  bimaelf  exonerated,  refused  to  fulfil  hia  engage- 


FtiU  BeijUf  hairing  obtained  a  rule  mri*  calling  on  him  to  do  fOt 

ft^Udt^  Serjt.t  who  ahowed  eauae,  contended  that  the  death  of  the  party 
diaehaiged  the  attorney  from  hia  undertaking.    And  the 

Prothoootary  aaying  there  waa  no  aettled  practice  on  the  subject,  the  court 
•oak  time  to  enquire. 

ksar,  C«  J.,  now  aaid,  that  vpoil  enquhry  they  found  there  waa  no  aettled 
practice ;  but  they  thought  the  attorney  bound  to  fulfil  hia  engagement,  afier 
snsh  an  admiaaioa  of  the  plaintiff's  claim. 

Itule  absolute. 


ni]  •WILLIAMS,  at  al.,  v.  ftAWLINSOK. 

7.  haTinc  ■  banking  account  with  plaintiffs,  on  which  he  was  indebted  to  them  10,000/.  in 
1832.  defendant  inen  executed  a  bond,  conditioned  to  secure  plaintiffs  for  any  sums 
wbieb  for  ten  yeara  plaintiga  aboald  advaace  on  billa,  Itc.,  which  T.  should  from  time 
to  time  draw  on  them  or  make  payable  at  their  house,  and  all  checks.  Ace,  not  eiceed* 
ing  5000/.  in  the  whole.  It  wss  aereed  that  this  bond  should  not  affect  a  prior  security 
BiYen  to  plaintiffs  by  T,  in  1817  ;  but  no  notice  was  given  to  defendant  by  plaintiffs  that 
T.  was  indebted  to  them  10,000/.  al  the  time  the  defendant  executed  his  bond ;  7.,  how* 
ever,  saw  the  accounts  every  forni^ht,  and  received  the  vouchers  half-yearly. 

At  the  close  of  his  account,  T.  was  indebted  to  the  plaintiffs  more  than  10,000/.,  but  aub<- 
seqnently  to  the  executing  of  the  defendant's  bond  he  had  paid  into  the  plaintiff**s  bans 
more  than  5000/. : 

Held,  that  the  defendant  was  liable  to  the  extent  of  5000/. 

Held,  also,  that  the  defendant's  bond  did  not  require  a  25/.  stamp. 

One  ThrelfaU^  haying  a  banking  account  with  the  plaintiffh,  bankers  in 
London^  and  being  indebted  to  them  on  that  account  10,247/.  9s.  1(/.,  under 
a  halance  struck  in  January^  1822,  the  defendant  and  others  then  executed  to 
the  plaintiSa  a  bond  on  a  9/.  stamp,  in  the  penal  sum  of  10»000/.,  the  recital 
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to  tLe  condition  of  which  bond  stated,  that  the  said  John  ThrtlfaU^  had  for 
some  time  past  had  a  banking  account  with  the  obligees  ;  that  the  defendant 
and  others  had  agreed  to  join  TlkrtifaH^  in  the  above  bond,  for  the  purposes 
and  on  the  conditions  thereunder  written ;  and  that  it  had  been  expressly 
agreed  between  the  above  parties,  that  such  bond  should  not  in  anywise  pre- 
judice or  affect  a  certain  bond  bearing  date  the  29th  of  Navembtr,  1817, 
which  was  executed  and  given  by  the  said  John  Thref/all^  and  others  to  the 
above  obligees,  and  their  late  partner  \\Mliam  MoffatU  the  younger ;  but  that 
all  rights  and  remedies  under  or  by  virtue  thereof,  should  remain  in  full  force 
and  effect ; 

And  the  condition  was,  that  if  Tkrti/alit  his  heirs,  executors,  or  adminis- 
trators, should  from  time  to  time  and  at  all  times  thereafter  reimburse  to  the 
obligees  or  the  ^survivor  of  them,  and  every  other  person  who  should 


become  partner  with  them  in  the  banking  business,  their  executors  or 
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administrators,  all  and  every  sum  and  suras  of  money,  which  the  obligees  or 
the  survivor  of  them,  or  any  partner  in  their  banking-house,  should  within 
ten  years  thereof  advance  or' pay,  or  be  liable  to  advance  or  pay  on  account 
of  accepting,  indorsing,  discounting,  paying,  or  satisfying  any  bill  or  bills  of 
exchange,  drafts,  notes,  orders,  or  other  engagements  whatsoever,  that  the  said 
Threffali,  should  from  time  to  time  draw  or  cause  to  be  drawn  on  them,  or 
make  payable  at  their  banking  house ;  and  also  all  other  sums  of  money 
which  the  obligees  or  the  survivor  of  them,  or  any  partner  in  their  banking 
business,  should  lay  out  or  advance  or  become  liable  to  pay  on  the  credit  of 
ThrdfaU^  or  on  his  account,  and  all  such  charges  and  allowances  for  advanc-> 
ing  and  paying  such  bill  or  bills,  drafts,  notes,  acceptances,  advances,  psy« 
ments,  engagements,  and  accommodations,  not  exceeding  the  sum  of  5000/. 
in  the  whole,  together  with  interest  for  such  sum  and  sums  of  money  as  they 
or  any  of  them  should  at  any  lime  within  the  period  aforesaid  be  in  advance 
on  account  of  Threlfall^  as  is  usually  charged  by  bankers  in  such  and  the  like 
cases  ;  and  should  from  time  to  time  and  at  all  times  within  the  period,  and 
to  the  amount  aforesaid,  indemnify  the  obligees  or  the  survivor  of  them,  or 
any  partner  in  their  banking  business,  from  all  actions,  suits,  losses,  costs, 
charges,  expenses,  and  demands  which  should  be  occasioned  by  their  accept- 
ing, indorsing,  discounting,  paying,  &c.,  for  Threl/allf  as  aforesaid,  then  the 
bond  was  to  be  void. 

In  an  action  on  this  bond,  the  breach  of  condition  suggested,  was,  that  after 
the  making  of  the  bond  in  January^  1822,  and  before  the  commencement  of 
this  suit,  the  plaintiffs  had  advanced  and  paid,  and  were  liable  to  *ad-  r^^^n 
vance  and  pay  a  large  sum,  to  wit,  20,000/.  for  accepting,  indorsing,  ^ 
discounting,  paying,  ^c,  bills,  &c.,  which  ThrelJ'aU,  during  the  time  last 
aforesaid  had  drawn  upon  and  made  payable  at  their  banking-house;  and  that 
they  had  otherwise  laid  out  and  were  liable  to  pay  on  the  credit  of  TlirelfaUy 
other  sums  to  a  large  amount,  to  wit,  the  amount  of  10,000/.,  and  that  the 
charges  and  allowances  upon  such  payments,  &c.,  at  the  rate  usually  charged 
by  bankers,  amounted  to  a  further  large  sum,  to  wit,  5000/. ;  that  the  several 
sums  so  advanced  and  paid,  and  the  charges  upon  them,  amounted  to  a  large 
sum,  exceeding  the  sum  of  500U/.,  to  wit,  to  35,000/.,  of  which  premises 
Threljall  had  notice,  and  yiet  neither  he,  the  defendant,  nor  the  other  obligors, 
had  reimbursed  the  plaintiff's  the  5000/. 

At  the  trial  before  Btut^  C.  J.,  GuiUlhaU  sittings,  aAer  Hilary  term  last,  it 
appeared  that  subsequently  to  the  execution  of  the  bond  in  1822,  the  plain- 
tifffs  had  continued  their  advances  to  Threlfall^  and  at  the  close  of  the  account 
afterwards,  upon  his  becoming  bankrupt,  he  stood  indebted  to  them  10,732/. 
12«.  lie/.  But  subsequently  to  the  first  advances  to  the  extent  of  15,000/. 
aAer  the  execution  of  the  bond,  he  had  paid  into  the  plaintiffT's  bank  more 
than  the  sum  of  5000/. ;  and  it  did  not  appear  that  at  the  time  of  executing 
the  bond  the  defendant  had  received  any  notice  that  Thref/all,  then  owed  the 
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pIsintifT  10,247/.  9«.  ](/•  T^Areyh//,  however,  saw  the  accounts  every  fort- 
ii%ht,  received  the  vouchers  half-yearly,  and  knew  how  the  payments  were 
applied. 

The  jury  found  a  verdict  for  the  plaintiiTs  for  3978/.  (1022/.  having  pre- 
viously been  paid  on  account,)  subject  to  a  motion  to  be  made  to  this  court  to 
reduce  the  amount  to  485/.  2$  \0(L  (the  diffitrence  between  the  first  balance 
above  mentioned  and  the  last,)  if  the  court  should  think  fit. 
*741  *CroM^  Seijt.,  accordingly  moved  for  a  rule  nin  to  that  efiect,  on  the 
^  ground,  first,  that  if  this  bond  were  intended  to  secure  successive  ad- 
vances of  5000/.  each,  to  an  unlimited  extent,  it  ought  to  have  had  a  25/. 
stamp.  Secondly,  that  however  the  law  might  be  as  between  the  creditor 
and  the  debtor,  yet,  as  between  the  creditor  and  the  surety,  (who  was  igno- 
rant of  the  debt  of  10,247/.  0«.  \d.  outstanding  at  the  time  of  his  executing 
the  bond,)  and  according  to  the  true  construction  of  the  bond,  the  sums  paid 
in  by  Thr^fdU  sAer  the  execution,  of  the  bond,  ought  to  be  applied,  first,  in 
liquidating  advances  made  also  afler  the  execution  of  the  bond,  and  not  to  the 
preceding  debt  of  10,247/.  9«.  \d, ;  and  that  the  bond  was  intended  to  cover 
only  one  advance  of  5000/. 

The  coviH  said  there  was  nothing  in  the  first  objection,  but  granted  on  the 
second  a  rule ;  against  which 

ffVde,  Serjt.,  now  showed  cause,  and  referred  to  Clayton* 8  case,  1  Meri- 
vale,  572,  Brooke  v.  £nderby,  2  B.  &  B.  70,  and  Bodenhum  v.  Purchase^  2 
B.  &,  A.  30,  to  show  that  either  the  creditor  or  the  debtor  must  have  applied 
the  sums  paid  aAer  the  execution  of  the  bond  to  the  liquidation  of  the  sums 
advanced  after  that  time,  in  order  to  enable  the  surety  to  say  that  they  had 
been  so  applied ;  when  the  court  called  on 

Cro9$^  to  support  his  rule.  He  urged,  that  the  principle  with  respect  to 
the  application  of  payment  by  creditor  or  debtor  did  not  apply  to  this  case, 
in  which  the  chief  question  was,  what  was  the  intention  of  the  plaintiffs  and 
defendant  as  far  as  it  could  be  collected  on  the  face  of  the  bond.  The  inten- 
^Ki  tion  was,  that  the  'defendant  should  give  security,  not  for  a  past,  but  for 
-l  a  future  account ;  this  appeared  from  the  recital,  which  referred  only  to 
future  accounts,  and  which  expressly  stated  that  the  new  security  should  not 
prejudice  the  old  one  already  in  the  plaintiff's  hands,  whence  it  must  be  in- 
ferred that  the  old  debt  was  to  be  covered  by  the  old  security.  In  Bodenham 
V.  Purchase^  the  intention  to  seciire  the  old  balance  was  expressly  stated,  but 
the  banking  account  contemplated  by  these  parties,  was  an  account  to  com- 
mence from  the  time  of  executing  the  bond  ;  and  as  against  the  defendant,  the 
plaintiff  had  no  right  to  alter  that  mode  of  accounting  without  the  defendant's 
consent.  The  defendant,  too,  was  a  surety  ;  a  species  of  insurer,  in  whose 
case  all  the  rules  of  insurance  apply,  and  if  there  be  any  misrepresentation 
or  any  concealment,  no  claim  can  be  made  against  him.  In  Pideocie  v.  Bishop, 
(K.  B.  Hilary  term  last,)  the  plaintiff  refused  to  supply  a  customer  with  cer- 
tain iron,  unless  he  procured  the  guarantee  of  the  defendant.  The  defendant 
having  given  his  guarantee,  the  plaintiff,  in  order  by  that  means  to  cover  an 
old  debt  due  to  him  from  the  customer,  charged  the  customer  for  the  iron,  a 
sum  far  beyond  the  regular  price ;  and  it  was  holden,  that  this  contrivance 
exonerated  the  defendant  from  his  guarantee :  in  the  present  case  it  no  where 
appears  that  the  plaintiff  apprised  the  defendants  of  the  fact,  that  ThrtlfaU, 
was  already  104S47/.  9«.  Ic/.  in  their  debt,  and  that  his  first  advances  must  be 
applied  to  liquidate  that  sum,  which,  if  they  had  done,  it  is  possible  tlie  defend- 
ant might  have  declined  to  enter  into  the  bond. 

Bb9t,  C.  J.     On  the  part  of  the  defendant,  this  case  has  been  put  on  the 

only  ground  which  it  was  possible  to  urge.    If  I  could  collect  on  the  face  of 

the  bond,  that  it  was  intended  that  the  various  sums  paid  in  to  the  plaintiff's 

Mil  I  bank  by  77krcjfai/«.  subsequently  to  the  'execution  of  the  bood,^ould 

-^  go  to  the  new  account,  the  defendant  would  be  entitled  to  n^ake  his  rule 
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•fatolttlt.     But  ihe  contrarf  appemv ;  and  it  was  impossible  for  the  plaintiA 
to  have  entered  into  sBch  ui  agreement,  for  had  they  done  so,  the  10,0001. 
already  doe  might  never  have  been  paid,  and  in  the  absence  of  any  agf^e- 
ment  touching  Sie  debts  to  which  the  subsequent  payments  were  to  be  ap- 
plied, the  plaintiff  had  a  right  to  apply  them  first  in  discharge  of  the  eariier 
account.     The  bond  recites,  that  Thrtlfall^  had  had  a  banking  account  with 
the  obligees,  and  that  the  defendant  and  others  had  agreed  to  join  ThrelfaU  in 
the  bond  for  the  purposes  and  on  the  conditions  therein  contained,  and  that'it 
had  been  agreed  that  the  bcmd  should  not  prejudice  a  prior  bond  given  by 
7%re^a//,  to  the  obligees ;«— These  words  are  not  very  clear,  but  I  cannot  col- 
lect from  them  any  agreement,  that  money  subsequently  received  should  not 
lie  Applied  in  discharge  of  the  prior  debt.  When  the  money  was  paid,  nothing 
was  said  as  to  the  account  to  which  it  was  to  be  applied,  and  if  the  two  ac- 
counts were  blended,  the  course  of  business  is  to  apply  the  payments  to  the 
earlier ;  that  is  the  priaeiple  laid  down  in  Clayion'$  case,  and  confirmed  in 
Bodenham  v.  Fvrehate  ;  but  here,  the  accounts  must  have  been  blended,  to 
the  defendant's  principal  agreed  to  such  an  applic^tioa  of  his  payments  ;  his 
accounts  were  settled  half  yearly,  and  he  must  have  seen  that  the  remittances 
subsequent  to  the  bond  had  been  applied  to  the  10,000/.  if  so,  cadU  qutslio; 
for,  unless  by  distinct  agreement,  the  surety  can  have  no  control  over  the  way 
in  which  tlie  principal  &all  nuike  his  payments,  and  no  such  agreement  ap- 
pears on  the  face  of  the  bond.   The  case  of  Pideock  v.  Bhhop,  as  it  has  been 
stated,  does  not  apply  to  the  present,  for  the  whole  transaction  between  the 
creditor  and  Ihe  debtor  was  a  direct  fraud  upon  the  surety,  and  there  is  no 
pretence  for  imputing  fraud  to  the  present  plaintiffs.     It  has  been  argued,  that 
the  ^defendant's  undertaking  is  analogous  to  an  insurance ;  a  transac-    r«»« 
tion,  in  which,  according  to  Lord  Akafusfteld^  there  must  always  be  uber*   ^ 
rima  fidts ;  but  the  same  learned  person,  upon  the  occasion  in  which  lie 
established  that  position,  referred  also  to  the  maxim,  Mud  est  taeere  aliud 
celare.     But  there  has  been  nothing  like  an  improper  concealment  in  this 
cause ;  it  might  have  been  pleaded,  if  there  had ;  the  bond  was  expressly 
given  for  the  continuance  of  an  old  banking  account,  and  it  is  weU   known 
that  such  accounts  ara  not  carried  on  till  the  old  balanee  has  been  secured. 

Park,  J«  There  is  no  e^or  for  reducing  the  verdict  which  has  been  given; 
if  the  defence  had  been  founded  on  fraud  or  undue  concealment,  the  result 
might  have  been  very  diierent ;  and  ta  Pidcack  v.  Buhop^  as  the  case  has 
beni  stated  to  us,  ttie  decision  of  the  court  must  have  turned  on  the  fraud 
practised  on  the  surety.  In  the  present  instance  nothing  has  been  done  which 
was  not  warranted  by  the  course  of  business. 

Buiwouofl,  J.,  concurred. 

Gaselbb,  J.  I  feel  considerable  difficulty  in  this  ease,  and  am  not  pi«» 
pared  to  say  that  the  judgment  the  court  is  pronouncing  is  altogether  satisfac- 
tory to  me  ;  but  I  can  find  no  authority  the  other  way,  and  therefore,  concur 
in  the  decision  we  have  come  to.  The  bond  was  to  run  for  ten  years.  TYire/- 
/fi//,  was  to  commence  a  new  account ;  and  it  is  not  clear  that  it  was  not  the 
intention  of  tlie  parties  that  all  sums  paid  in  by  him  subsequently  should  be 
carried  to  that  account,  or  that  the  partners  should  rely  on  the  old  securities 
for  tlie  payment  of  the  old  account ;  but  I  can  see  no  agreement  on  the  part 
of  the  bankers  to  let  the  payment  of  the  10,000/.  stand  by  for  so  many  years  ; 
and  if  there  had  been  any  undue  concealment  on  that  head,  it  might  have 
been  pleaded.  *Had  the  bond  clearly  stated  the  existence  of  the  former  ..^^ 
balance,  there  could  have  been  no  difficulty ;  but  even  as  the  case  stands  I- 
at  present,  the  defendant's  rule  must  be 

Dischai^d. 

Croft  then  meved  in  arrest  of  judgment,  thi^  acconUng  to  the  terms  of  the 
bond,  the  plaintift  were  noc  to  allosr  Tkrd/dU^  to  be  more  than  6000/.  im 
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their  debt  at  one  time ;  whefOBs  it  wae  averred  thai  he  owed  them  a  Sim 
exceeding  5000/.,  to  wit,  d§,000/.  at  the  time  of  the  action.  If  they  had  lim- 
ited their  credit  to  ftOOO/.,  aa  the  defendant  intended,  Thrti/all,  might  never 
ha?e  been  involved  in  diiBciilty,  and  the  defendant  never  have  been  called  on. 
He  might  have  known  enough  of  ThttifaU^  to  be  willing  to  trust  him  with  a 
limited  credit  of  5000/.,  but  might  have  foreseen,  as  he  had  refused  to  incur, 
the  risk  of  a  more  extended  er^lit. 

But  the  court  thought  there  was  nothing  in  the  objection,  the  meaning  of 
the  bond  being  clearly  that  whatever  the  plaintiffs  advanced,  the  defendant 
would  eontribttle  5000/.  towards  indemnifying  them ;  and  Cro99^ 

Took  nothing. 


PIKE  V.  CARTER. 

TretpaM  does  not  lie  against  a  magistrate  for  any  thing  done  in  the  dischar^  of  hia  duty, 
onlesa  ho  is  made  acquainted  wiih  all  the  circumstances  under  which  he  is  called  on  to 
act. 

This  was  an  action  of  trespass  vi  et  armi$  for  taking  the  money  of  the 

plaintiff,  to  which  the  defendant  pleaded  the  general  issue.     At  the  Stanmer 

^^^   asaixes,  1824,  *fbr  the  county  of  Southampton^  a  verdict  was  found,  by 

'  ^   consent,  for  the  plaintiff,  with  6/.  14f.  0(/.  damages,  subject  to  the 

opinion  of  the  court  upon  the  following  case  : 

The  plaintiff  was  at  the  time  of  the  trespass  complained  of,  and  still  is,  the 
treasurer  of  a  friendly  society,  called  *^  'i*he  General  Benefit  Society,"  holding 
Its  meetings  at  Portna^  wi^in  the  borough  of  Portmnouth.  The  defendant 
was  a  magistrate  of  the  borough  of  Portsmotith. 

The  General  Union  Benefit  Society  was  institoted  in  the  year  1818,  and 
the  rules  of  the  aociety  (which  were  to  be  considered  as  part  of  the  case,  and 
referred  to  if  necessary)  were  allowed  and  confirmed  at  the  general  quarter 
seasiona  of  the  peaee,  helden  in  and  for  the  county  of  Southampton  at  PFtnr 
ek€9ter^  on  the  26th  of  October  in  that  year 

Among  these  rules  was  the  following :  **  In  order  to  settle  any  ease  in  dis- 
pute between  this  society  and  any  of  its  members,  their  executors,  adminie- 
trators,  or  other  person  or  persons  claiming  under  any  member  or  members 
relating  to  the  breach  of  any  of  the  clauses  of  these  reguladons,  or  the  with- 
holding of  the  benefit,  or  expelling  any  member  from  the  society,  or  any 
other  account ;  It  is  hereby  finally  agreed,  that  the  dissatisfied  party  or  par- 
ties shall  have  such  case  fairly  arbitrated,  upon  leaving  notice  at  the  society- 
hoase  within  two  months  after  such  dispute,  or  notice  of  expulsion,  if  such 
dissatistied  party  or  parties  live  within  three  miles  from  the  society-house,  but 
if  »uch  dissatisfied  party  or  parties  live  more  than  three  miles  from  the  socte- 
ty-Uouse.  then  within  three  months  after  such  dispute,  or  notice  of  expulsion ; 
and  for  that  purpose  such  dissatisfied  party  or  parties  shall  choose  three  per- 
sons who  are  momhera  of  this  society,  and  the  audit  or  general  committee 
f'-iail  choone  three  other  members  of  this  society ;  and  the  six  members  so 
chosen^  or  the  majority  of  them,  shall  appoint  three  more  members  of  this 
*801  "^^^^y*  vhic^  nine  ^members  so  appointed,  shall  act  as  arbitrators,  and 
^  met-t  and  consider  the  case  in  dispute  within  one  month  from  tlie  time 
the  notice  of  such  arbitration  was  so  left  at  the  society-house.  And  whatever 
award,  order,  or  determination  shall  be  made  by  the  said  arbitrators,  or  the 
mijor  part  of  themt  shall  be  binding  and  conclusive  on  all  parties,  and  aball 
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be  final  to  all  intents  and  purposes  without  appeal,  or  being  subject  to  the 
control  of  two  or  more  justices  of  the  peace,  provided  such  an  award  be 
made  in  writing  by  the  said  arbitrators,  or  the  major  part  of  them,  within  one 
hour  next  after  such  case  shall  be  determined.  Any  person  desiring  his  case 
to  be  arbitrated,  shall  deposit  in  tlie  hands  of  the  treasurer  10«.  6(1,;  and  in 
case  such  arbitration  shall  be  given  in  his  favor  the  IO9.  6(i,  shall  be  returned, 
and  the  expenses  paid  by  the  society,  but  if  the  case  is  decided  against  him, 
the  expense  shall  be  paid  from  the  deposit.*' 

In  1818,  Thomas  Spraggs  was  admitted  a  member  of  this  society.  In 
September,  1823,  Spraggs^  who  then  had  been  for  some  months  in  the  receipt 
of  relief  from  the  society,  applied  for  further  relief,  which  was  refused  on  the 
ground  of  an  alleged  violation  by  him  of  one  of  the  rules  of  the  society.  In 
consequence  of  this  refusal,  Spraggs,  upon  two  several  occasions,  applied  to 
the  magistrsctes  of  Portsmouth,  who  having  duly  summoned  the  officers  of 
the  society,  made  two  several  orders  for  his  relief,  (to  be  referred  to,  if  neces- 
sary, as  part  of  the  case)  which  orders  not  having  been  complied  with,  the 
defendant,  as  a  magistrate,  signed  two  several  warrants  of  distress,  under 
which,  money  collected  from  the  society,  and  vested  in  the  plaintiff  as 
treasurer,  was  on  the  6th  oi  December,  1823,  and  the  27th  o{  February,  1824, 
forcibly  taken  from  a  box  in  the  custody  of  the  plaintiff  as  treasurer  of  the 
society. 

On  the  10th  o^  ^pril,  1824,  the  plaintiff  by  his  attorney  gave  the  defendant 
a  notice,  duly  signed  and  *indorsed,  according  to  the  statute  in  that  ^^.g. 
behalf;  and  on  the  i2th  of  May,  1824,  the  action  was  commenced  by   ^ 
suing  out  a  writ  in  this  court. 

At  the  trial  no  evidence  was  offered  on  either  side,  but  it  was  agreed 
between  the  counsel,  that  the  admissibility  of  any  of  the  evidence  should  be 
open  to  argument  on  the  case. 

The  question  for  the  opinion  of  the  court  was,  whether  this  action  could 
be  maintained.  If  the  court  should  be  of  opinion  that  it  could,  then  the  ver- 
dict was  to  stand ;  if  not,  a  verdict  was  to  be  entered  for  the  defendant. 

By  the  33  G.  3.  c.  54.  s,  15.  it  is  enacted,  "if  any  member  of  such  society 
shall  think  himself  aggrieved  by  any  act  done  or  omitted  to  be  done  by  such 
society,  or  any  person  acting  under  them,  it  shall  be  lawful  for  the  justices 
near  unto  the  place  where  such  society  shall  be  established,  on  complaint 
made  upon  oath  or  affirmation,  to  issue  their  summons  to  the  presidents, 
stewards,  or  other  officers  of  such  society,  or  one  of  them,  in  case  such  com- 
plaint shall  be  made  against  such  society  collectively ;  and  in  case  it  be  made 
against  any  person  appointed  to  such  office,  then  to  summon  such  person  to 
appear  before  such  justices,  at  a  time  and  place  to  be  named  in  such  sum- 
mons, and  also  to  summon  at  the  same  time  and  place,  if  there  be  occasion, 
all  persons  who  shall  appear  to  such  jusdces  to  have  the  custody  of  the  rules 
of  such  society  ;  and  such  justices,  at  the  time  and  place  named  in  such  sum- 
mons, whether  the  person  summoned  shall  or  shall  not  appear,  on  proof  upon 
oath  or  affirmation  of  such  summons  being  served,  or  left  at  his  abode,  shall 
proceed  to  hear  and  determine,  in  a  summary  way,  the  matter  of  such  com- 
plaint, according  to  the  meaning  of  the  rules  of  such  society  confirmed  by  the 
justices  according  to  this  act,  and  shall  make  such  order  therein  as  shall  seem 
just,  which  shall  be  final  and  *not  subject  to  appeal,  or  to  be  removed  r^g^ 
into  any  court  of  record  at  Westminster.**  By  section  16.  it  is  further  *- 
enacted, "  that  if  provision  shall  be  made  by  one  or  more  of  the  general  rules 
or  orders  of  any  such  society,  and  confirmed  as  required  by  the  ^cUfor  a 
rrference  by  arbitration  of  anxf  matter  in  dispute  between  any  such  society, 
or  any  person  or  persons  acting  under  them,  and  any  individual  members 
thereof,  the  matter  so  in  dispute  shall  be  referred  io  such  arbitrators  as  shall 
be  named  and  elected,  in  such  manner  as  shall  be  prescribed  by  such  general 
rules  or  orders,  and  whatever  award,  order,  or  determination  shall  be  mada 
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by  the  said  arbitrators,  or  the  major  part  of  them,  according;  to  (he  true  pur- 
port and  meaning  of  the  rules  and  orders  of  such  society,  confirmed  by  the 
justices  according  to  the  directions  of  this  act,  afuUl  be  binding  and  conclu^ 
iive  on  all  partiet^  and  shall  be  final  to  all  intents  and  purposes  without  appeal, 
cr  being  nibject  to  the  control  of  two  or  more  justices  qf  the  peace  in  the  man- 
ner hereinbefore  prescribed/' 

The  case  was  argued  at  great  length  by  Basanquet^  Serjt.  for  ihe  plaintiff, 
and  IVilde^  Serjt.  for  the  defendant,  exclusively  on  the  construclioii  to  be 
given  to  the  statute :  viz,  whether  the  16th  section,  connected  with  the  rule 
of  the  society  did  not  excluile  the  defendant's  jurisdiction :  but  as  the  decision 
turned  on  another  point,  the  arguments  are  here  omitted. 

The  court  having  taken  time  to  consider,  found,  in  the  order  Issued  by  the 
defendant  and  another  magistrate  for  the  relief  of  Spraggs^  (and  appended  to 
the  case,)  the  following  passage  :  ''  Tlie  said  John  Holmes  (the  treasurer  of 
the  society)  having  appeared  before  us  to  answer  the  matters  of  the  said  com- 
plaint," (which  was  stated  to  have  been  twice  made  on  oath,)  ^*but  not  making 
any  defence,  we  do  order,''  &c.;  and  the  judgment  of  the  court  was  this  day 
delivered  by 
*831       *Bkst,  C.  J.,  who,  after  reading  the  case,  and  referring  to  the  various 

-*  orders  of  the  magistrates  appended  to  it,  said.  There  is  only  one  fact 
which  it  is  necessary  to  advert  to  in  these  orders,  namely,  that  when  the  par- 
lies were  first  summoned  before  the  magistrate,  one  of  the  members  attended 
on  behalf  of  the  society,  and  made  no  defence,  although  it  is  stated  that  the 
magistrate  heard  the  charge  proved  on  oath  ;  and  thai  upon  the  second  sum* 
moas  no  one  attended,  but  the  charge  was  again  proved  on  oath.  It  is  not 
necessary  for  us  now  to  decide,  whether  or  not  it  was  imperative  on  Spraggs 
to  have  applied  for  an  arbitration,  according  to  the  rule  of  the  society,  because 
an  action  of  trespass  will  not  lie  against  a  public  officer  for  any  thing  which, 
io  the  discharge  of  his  duty,  he  has  been  called  on  to  do,  without  an  oppor- 
tunity having  been  afforded  him  of  judging  of  all  the  circumstances  under 
which  he  is  to  act,  and  here  no  defence  was  made  on  the  part  of  the  society, 
nor  was  the  attention  of  the  magistrate  called  to  the  society's  rule  for  arbi- 
tration. 

This  case  arises  on  the  33  G.  3.  c.  54.,  and  I  have  reason  to  think  that  the 
framers  of  that  measure  thought  unfavorably  of  ite  results,  when  it  was  found 
that,  after  the  hard  earnings  of  poor  persons  had  been  invested  in  benefit 
society's  as  a  provision  against  disease  and  age,  the  funds  of  those  society's 
were  often  squandered  in  useless  litigation,  or  otherwise  improperly  dissi- 
pated. By  the  fif^enth  section  of  that  act,  however,  the  magistrates  are 
invested  with  a  general  jurisdiction  in  the  case  of  all  societies  whose  rules 
have  been  confirmed  at  the  quarter  sessions,  but  the  sixteenth  section  sets  up 
as  an  exception,  that  where  the  rules  of  the  society  contain  a  clause  enabling 
the  members  to  refer  their  disputes  to  arbitration,  the  disputes  shall  ^e  refer- 
red, and  the  award  be  final,  without  its  being  in  the  power  of  the  magistrates 
to  interfere.  Now  when  a  party  relies  on  an  exception  from  a  general  law, 
»84l   ^^  burthen  is  on  him  to  show  that  *his  case  falls  within  the  exception  ; 

^  and  if  the  society  had  produced  before  the  magistrate  the  clause  in  their 
rales  enabling  them  to  refer  their  disputes  to  arbitration,  the  magistrate  would 
have  had  an  opportunity  of  judging  whether  he  possessed  any  jurisdiction  or 
not;  but  they  omitted  to  do  this,  and  the  magistrate's  attention  was  nevei 
called  io  the  denial  of  his  jurisdiction  :  was  he  then,  without  notice,  bound  to 
be  acquainted  with  a  private  regulation  of  the  society,  forming  no  part  of  the 
general  law  of  the  land  ?  If  he  had  pleaded  his  general  jurisdiction  in  the 
coneems  of  the  society  under  the  fiileenth  section  of  the  statute,  the  plaintiff, 
in  order  to  establish  his  case,  must  in  his  reply  have  averred  that  the  defend- 
ant had  notice  of  the  society's  rule,  and  he  would  have  been  left  to  establish 
by  proof  that  exemption  which  he  claims  only  under  a  particular  exception. 
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This  i«  like  the  cmo  of  a  privileged  person,  who,  upon  being  arrested^  omits 
lo  give  notice  of  his  privilege :  can  he  in  such  case  maintain  an  action  of  tres- 
pass against  the  officer  who  arrested  him  7  Undoubtedly  not.  So  if  a  man 
resides  within  the  ambit  of  a  local  jurisdiction,  can  he  complain  of  a  violation 
of  his  franchise,  if  he  himself  has  omitted  to  apprize  the  party  against  whom 
he  complains  of  the  right  which  he  proposes  to  assert?  Upon  every  princi- 
ple of  common  sense  and  justice,  I  should  determine  that  thi^  action  could 
not  be  maintained,  even  if  there  were  no  decision  on  the  point ;  but  in  Law- 
ther  V.  The  Karl  of  Radnor^  8  East,  1 1 3,  it  was  holden  that  magistrates  could 
not  be  aflected  as  trespassers,  if  facts  stated  to  them  on  oath  by  a  complainant, 
were  such  whereof  they  had  juri«diction  to  enquire,  and  nothing  appeared  in 
answer  to  contradict  ihe  first  statement 

Nothing  of  this  kind  was  done  in  the  present  case  before  the  magistrate's 
order  was  made ;  ihe  rule  of  the  *society  was  not  presented  to  his  no-  r^^. 
tice,  nor  was  his  jurisdiction  qu^tioned.  Gro«e,  J.,  doubted  whether  in  ^ 
such  a  case  the  court  could  take  notice  of  anything  but 'what  appeared  on  the 
face  of  the  order,  8  East,  118,  and  Lawrence^  J.,  whether,  if  the  magistrates 
made  an  order  against  the  evidence  laid  before  them,  the  party  injured  would 
not  have  another  sort  of  remedy,  8  East,  118.  So  that  we  have  the  opinion 
of  the  whole  Court  of  King's  Bench,  that,  before  any  action  can  be  brought 
against  a  magistrate  for  anything  done  in  the  discharge  of  his  duty,  it  must 
appear  that  his  attention  was  called  to  all  the  facts  necessary  to  enable  him  to 
form  a  judgment  as  to  the  course  he  ought  to  hnve  pursued. 

Therefore,  without  touching  the  question  whether  the  clause  in  the  33  Cr. 
3,  c.  54,  concerning  arbitration  for  Friendly  Societies  is  optional  or  imperative 
on  the  dissatisfied  member,  our  judgment  in  tlie  present  case  must  be  for  the 
defendant. 


SAME  CASE. 

'Vbere,  in  a  special  esse,  judgment  was  given  for  the  defendant  upon  a  point  not  menti- 
oned in  the  case  or  argument,  and  on  a  supposed  state  of  facts,  collected  by  the  court 
ftvim  a  document  appended  to  the  case,  but  the  reverse  of  those  which  really  took  place. 
— iImb  court  refused  to  stay  proceedings  or  reconsider  the  case  withont  the  defendant's 
conseot. — although  a  statement  of  the  real  facts  as  to  this  point,  contained  in  the  case 
wihen  agreed  on  by  the  defendant's  junior  counsel,  engrossed,  and  sisned  by  the  plain- 
tiff *8  leading  counsel,  had  been  afterwards  struck  out  by  the  defendant's  counsel,  be- 
cause not  enunnerated  in  a  collection  of  facts  agreed  on  at  the  trial  of  the  cause  with  a 
view  to  the  special  case ;  but  the  statement  was  never  disputed ;  and  the  defendant's 
counsel  had  been  instructed  to  direct,  and  had  directed,  the  argument  ezclnsively  to 
another  poinL 

Pbll,  Sei^t.,  inow  produced  affidavits,  which  stated,  that  this  case  had  been 
iaken  on  admission  at  the  assiies,  the  sole  object  of  the  action  being  to  ascer- 
tain *  whether  or  not  the  magistrates  had  jurisdiction  over  the  concerns  |-^gg 
of  the  society  ;  *• 

That  when  the  treasurer  of  the  society  was  summoned  before  them  on 
Spraggs's  complaint,  he  had  expressly  contested  the  magistrates*  jurisdiction^ 
and  had  exhibited  to  him  the  rule  of  the  society,  enabling  it  to  settle  disputes 
by  arbitration  ; 

That  the  special  case,  as  first  agreed  on  by  Selwyn,  the  defendant's  junior 
counsel,  engrossed,  and  signed  by  Pdl,  Serjt.,  the  plaintiff's  leading  counsel, 
'  contained  the  following  passage ; 

«« The  treasurer  of  the  society,  when  he  appeared  before  the  magistratet 


S6] 


3  Bingham.  51 


refuted  to  €nitr  into  the  merita  of  Spraggs^s  case^  contmdmg  thaU  under  33 
G,  3,  c.  54,  g.  16.,  the  magiHrates  had  no  jurisdiction  in  the  matter  ;** 

That  this  passage  was  dlerwards  struck  out  by  the  defendant's  counsel ; 

That,  with  a  view  to  avoid  a  renewal  of  delays,  occasioned  entirely  on  the 
part  of  the  defendant,  which  had  at  that  time  been  very  prejudicial  to  the 
plaintiff's  society,  and  in  the  understanding  (existing  on  both  sides,  as  the 
deponent  beMevcMl)  that  no  point  would  be  argued  but  the  construction  of  the 
Stat  33  G.  3,  c.  54.,  the  plaintiff's  agent  forbore  to  insist  on  the  restitution 
of  this  passage  to  the  case  :^- 

He  then  moved,  that,  under  these  circumstances,  proceedings  might  be 
staid  until  the  ease  had  been  reconsidered,  upon  a  restitution  of  the  passage 
so  struck  out  as  above  ;  especially  as  the  decision  of  the  court  had  turned  on 
a  point  never  adverted  to  in  argument,  and  on  which  the  plaintiff  had  never 
been  heard. 

fftlde^  Serjt.,  on  being  applied  to  by  the  court,  admitted,  that  his  instruc- 
tions were,  to  argue  the  case  solely  on  the  construction  of  the  statute,  but  that 
*87l  ^^  ^^  ^^^  instructed  to  relinquish  any  point  which  might  turn  *up  to 
^  the  advantage  of  the  defendant  He  said,  that  the  various  facts  proposed 
lo  be  inserted  in  the  special  case  had  been  enumerated  and  reduced  to  writing 
before  the  Judge  who  presided  at  the  assizes,  and  that  the  passage  in  question 
had  been  struck  out,  because  it  stated  a  fact  which  did  not  appear  among  those 
BO  enumerated. 

Best,  C.  J.  The  motion  which  has  been  made  is  of  a  novel  description, 
and  if  acceded  to  might  establish  a  precedent  most  prejudicial  to  the  suitors 
of  the  court.  We  cannot  allow  it,  for  it  would  lead  to  endless  disputes  as  to 
what  took  plaee  before  each  case  was  presented  to  the  court.  My  Brother 
ffVdet  now  says,  that  the  passage  in  question  was  struck  out,  because  it  stated 
a  fact  which  was  not  among  those  taken  down  at  the  trial  of  the  cause,  with 
a  view  to  the  framing  of  the  special  case ;  there  is,  therefore,  no  ground  for 
the  application  which  has  been  made.  U*,  however,  the  defendant  will  con- 
sent to  put  the  case  in  a  new  shape,  so  as  to  bring  the  question  of  the  magis- 
trates' jurisdiction  neatly  before  us,  I  will  not  refuse,  upon  this  single  occasion, 
to  reconsider  the  case ;  but  I  will  never  allow,  such  a  course  to  be  pursued 
again. 

The  defendant  having  afterwards  been  applied  to  for  his  consent,  said  he 
must  consult  his  counsel,  and  the  consent  having  never  been  given.  Pell 

Took  nothing. 

But  the  defendant  having  obtained  the  decision  of  the  court  in  the  way 
above  described,  signed  judgment,  and  applied  to  the  Prothonotary  for  his 
douUe  costs  as  a  magistrate. 
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PlaintiS;  a  surgeon,  petitioned  Parliament  against  qoacke. 

Defendnni,  a  journahst,  commented  severely  on  the  contents  of  the  petition,  and  charged 
the  defendant  with  ignorance  of  his  profession,  pointing  out  ignorance  of  chemistry, 
which,  he  said,  appeared  on  the  face  of  the  petition. 

Plaintiff  then  sued  defendant  for  libelling  him  in  his  profession  of  a  surgeon; — the  Judse 
directed  the  jury,  that  if  thev  considered  the  defendant's  attack  a  fair  comment  on  the 
plaioiiff's  petition.— if  the  charge  of  ignorance  was  collected  from  the  petition  alone, 
■ad  was  not  the  apontaneooa  elKiaion  of  malice  in  the  defendant, — the  writing  in  ques- 
tioo  was  no  libel ;  he  also  fliracted  them  to  consider  whether  the  defendant  had  imputed 
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to  the  plainiiflf  ignorance  in  his  profpBtion  of  a  surgeon,  or  ignorance  of  chemistry,  for 
if  they  thought  ihe  laiier,  the  declaration  was  iioi  adapied  io  ihe  piuintiif's  case. 

The  jury  having  found  a  verdict  for  the  defendant,  the  court  granted  a  new  trial,  costs  to 
abide  the  event. 

Quare,  Whether  a  peiiiion  io  Patliament  on  matters  of  general  importance  is  such  a  pub- 
lication as  renders  the  petitioner  an  object  of  fair  criticism  and  comment. 

The  declaration  stated  ihat  plainiiff,  long  before  and  at  the  time  of  the  pub- 
lishing the  libels  by  defendant  thereinafter  mentioned,  was  and  still  is  a  sur- 
geon, and  the  profession  of  a  surgeon  used,  exercised,  and  carried  on,  to  wit, 
at  ff'esttninnter,  in  the  county  of  Miildlesex^  and  in  the  course  and  exercise 
of  such  his  profession,  had  always  conducted  himself  with  great  skill,  know- 
ledge, fairness,  regularity,  and  ability,  and  had  not  only  never  been  guilty  of 
quackery,  empiriciMU,  pufiing,  and  humbugging,  or  other  dishonorable,  unlaw- 
ful, or  disgraceful  practices,  but,  until  the  time  of  publishing  the  libels  there- 
inafter mentioned,  was  never  suspected  of  having  been  guilty  of  such  practices 
or  any  of  them  ;  and  by  means  of  the  premises  was  daily  acquiring  greai 
gains  and  profits  in  the  way  of  his  said  profession,  to  the  comfortable  support 
of  himself  and  his  family,  and  the  great  increase  of  his  riches,  and  had  ac- 
quired and  enjoyed  the  friendship,  good  opinion,  regard,  and  esteem  of  all  his 
neighbors,  patients,  and  otlier  good  and  worthy  subjects  of  this  realm,  to  wit, 
at,  &c.,  ^c. 

That  before  and  at  the  time  of  committing  the  grievances  thereinafter  men- 
tioned, plaintiff'  was  and  *still  is  a  member  of  the  Royal  College  of  p^gg 
Surgeons  in  London  ;  »- 

That  before  that  time  plaintiff  had  established,  set  up,  and  carried  on,  and 
still  did  carry  on,  in  Regent  Street,  fVest minster^  a  certain  establishment  by 
and  under  the  name  of  the  Athen^e  and  Royal  Institute,  a  branch  of  the  Athe- 
naion,  from  the  carrying  on  of  which  he  was  daily  deriving  sundry  great 
gains  and  pro6ts  ; 

That  before  that  time  plaintiff'  had  presented  to  the  Honorable  the  Com- 
mons of  the  United  Kingdom  of  Great  Britain  and  Ireland,  in  Parliament 
assembled,  a  petitian  for,  among  others,  certain  purposes,  to  wit,  for  its  Par- 
liamentary sanction  and  legislative  authority  against  the  practice  of  empiricism 
in  England,  for  supporting  the  just  privilege  of  real  professional  merit,  for 
enforcing  the  honest  discharge  of  their  duty  by  medical  persons  towards  the 
public,  and  to  associate  the  profession  to  give  gratuitous  advice  in  the  different 
districts  or  counties,  by  branches,  on  the  same  plan  as  pursued  in  the  Natio- 
nal Vaccine  establishment:  yet  the  defendant,  well  knowing  the  premises, 
but  contriving,  and  wrongfully  and  maliciously  intending,  wilfully  and  malici- 
ously to  injure  plaintiff',  not  only  in  his  said  profession  of  a  surgeon,  but  in 
his  general  character  ;  to  destroy  his  good  name,  fame,  credit,  and  reputation ; 
to  bring  him  into  great  public  scandal,  infamy,  and  disgrace  with  and  amongst 
all  his  neighbors,  patients,  and  other  good  and  worthy  subjects  of  this  realm ; 
and  to  cause  it  to  be  suspected  and  believed  by  those  neighbors,  patients,  and 
subjects  that  .plaintiff*  was  a  quack  and  empiric,  and  had  been  and  was  guilty 
of  the  offences  and  misconduct  thereinafter  mentioned,  and  to  vex,  harrass,  and 
oppress  him,  theretofore,  to  wit,  on,  ^c,  at,  &c.,  falsely,  wickedly,  and  ma- 
liciously did  publish,  and  cause  and  procure  to  be  published,  of  and  concern- 
ing plaintiff*,  and  of  and  concerning  him  as  a  sui|[eon  as  ^aforesaid,  a  r^g  v 
certain  false,  scandalous,  malicious,  and  defamatory  libel,  containing  ^ 
therein  the  false,  scandalous,  malicious,  libellous,  and  defamatory  matter  fol- 
lowing of  and  concerning  plaintiff",  and  of  and  concerning  him  as  a  surgeon 
as  aforesaid,  that  is  to  say, 

**  Humbug  petition  to  Parliament ;  (meaning  said  petition  of  plaintiff*,)  a 
Mr.  Dunne,  of  Regent  Street,  (meaning  plaintiff*,)  has  taken  up  the  idea  started 
by  us,  and  petitioned  Parliament  to  abolish  quackery  and  the  sale  of  patent 
medicines.     Had  this  been  a  genuine  straight  forward  thing,  we  should  have 
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been  the  first  to  hail  it  as  a  symptom  of  reform  in  the  grossest  of  our  national 
grievances.  Had  it  been,  in  short,  a  petition  from  the  people,  who  suffer  in 
purse  and  person  by  the  legal  robberies  of  quacks,  legitimate  and  illegitimate, 
it  would  have  been  all  very  well.  But  coming  thus,  in  the  shape  of  a  hum 
bug  puff*  (meaning  that  said  petition  was  a  humbug  puff)  from  an  unknown 
and  an  ignorant  man  (meaning  plaintiff,)  who  has  set  up  a  Royal  Medical  In- 
stitute, (meaning  said  Alhtnee  and  Royal  Institute,  set  up  in  Regent  Street^ 
aforesaid)  in  rivalry  of  JorJctn'a  Medical  Establishment,  or  Nisbet's  Army 
Board,  or  Eady*a  Soho  concern,  or  Kiernan^s  Humbug,  in  Leicester  Square, 
(meaning  certain  quack  and  empirical  establishments  before  then  established, 
set  up,  and  carried  on  by  divers  persons,  and  meaning  that  the  said  establish- 
ment of  plaintiflT  was  an  establishment  of  the  same  description  as  the  saiJ 
various  quack  and  empirical  establishments  aforesaid,)  we  must  pause. — T\\\» 
petition  (meaning  said  petition  of  plaintiff  )  indeed  is  the  most  barefaced  pu(f 
we  recollect  to  have  ever  seen,  and  by  a  person  (meaning  plaintiflT)  who, 
though  he  may  have  passed  muster  at  the  College  (meaning  the  Royal  Col- 
lege of  Surgeons  in  London)  after  paying  his  guineas,  is  profoundly  ignorant 
of  the  science  of  his  profession,  (meaning  the  said  profession  of  a  surgeon. 
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which  he  plaintiff  so  used  and  *exerci8ed  and  carried  on  as  aforesaid,) 


and  would  be  put  to  the  blush  by  any  one  of  the  quacks  whom  he  evi- 
dendy  wishes  to  rival.  We  should  not  hesitate  to  match  against  his  (mean- 
ing plaintiff's)  chemical  knowledge  either  Eady^  McDonald,  (meaning  cer- 
tain quacks  and  empirics,)  or  the  quack  letter-puffer  of  the  French  tonic  wine  ; 
(meaning  a  certain  quack  medicine  called  or  known  by  the  name  of  the  French 
Tonic  Wine;)  and  yet  has  this  Mr.  Dunne,  (meaning  plaintiff,)  a  member, 
as  he  tells  us,  of  the  Royal  College  of  Surgeons,  the  assurance  to  come  before 
the  House  with  a  petition,  praying  the  abolition  of  all  quack  medicines  until 
they  shall  have  been  analysed.  As  for  his  college  membership,  we  hold  that 
cheap ;  as  Taylor  fy  Son,  Cat  on,  Goss,  4*  Co.,  and  many  others  equally  noto- 
rious, can  rlaim,  we  understand,  the  same  distinction.  But  you  must  hear  the 
humbug  petitioner  (meaning  plaintiff)  himself,  to  understand  the  very  deep 
knowl^ge  which  is  possessed  by  a  member  of  the  Royal  College  of  Sur- 
geons. **  On  the  Continent  no  medicines  (similar  to  those  with  us  called 
Patent)  are  permitted  to  be  sold  without  first  having  been  analysed  by  the 
constituted  chemical  authorities,  and  duly  examined  by  the  respective  facul- 
ties of  medicine.  If  this  plan  were  adopted  in  Britain,  your  petitioner  humbly 
•abmits  many  valuable  lives  would  be  saved  annually,  and  not  one-tweiitieth 
of  the  miserable  objects  would  be  found  in  our  streets,  or  in  our  hospitals,  as 
at  present,  and  this  might  be  effected  without  lessening  materially  the  revenue 
produced  by  such  poisonous  means ;  for  the  reporters  would  naturally  limit 
the  use  of  such  medicines  to  those  diseases  only  in  which  they  would  b|e 
useful,  and  they  would  also  prevent  any  improper  article  being  introduced  into 
the  composition."  After  this  display  of  chemical  ignorance  by  the  College 
Member   (meaning  Plaintiff)  we  would   scarcely  add   a  word  :    it  is  only 

matched  by  the  grammatical  blunders  which  *abound  in  this  Parliamen- 
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tary  puff,  (meaning  said  petition  of  plaintiff,)  as  we  may  call  it,  of  his 


Hoyal  Medical  Institute.  Pray  may  we  ask  this  analyser  of  quack  medicines 
{meaning  plaintiff)  what  test  he  had  discovered  for  hemlock,  digitalis,  hellc' 
bore,  aconite,  night-shade  ?  And  not  to  go  into  the  dark  regions  of  vegetable 
chemistry,  may  we  ask  him  what  analysis  he  can  make  of  James* i  Powder  ? 
We  advise  him  (meaning  plaintiff )  to  try  to  get  an  engagement  in  the  Tonic 
Wine  establishment,  (meaning  a  certain  quack  or  empiracal  establishment  for 
the  sale  of  a  certain  quack  medicine  called  or  known  by  the  name  of  Tonic 
Wine.)  to  write  puff  letters  for  the  concern,  (meaning  said  last-mentioned 
qnaek  or  empirical  establishment,)  as  it  seems  much  more  in  his  (meaning 
plaintiff's)  line  than  chemical  analysis,  of  which,  according  to  hvs  o'f  -  ^'^' 
deuce,  he  knows  nothing." 

b2 
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The  defendant  pleaded  the  general  isaue. 

At  the  trial  before  Besf,  C.  J.,  at  the  last  Middlesex  sittings,  the  plaintiff 
proved  the  publication  of  the  alleged  libel  by  the  defemiant  in  a  periodical 
journal,  of  which  he  was  the  proprietor.  And  also  that  he  persisted  in  selling 
it,  and  in  refusing  to  disclose  the  auttior*s  name,  notwithstanding  a  remon- 
strance by  the  plaintiff. 

It  was  also  proved  that  the  plaintiff  was  a  member  of  the  Royal.  College 
of  Surgeons ;  it  did  not  appear,  however,  that  he  was  practising  as  a  surgeon, 
but  that  he  was  proprietor  of  an  establishm<!nt  in  /Regent  Street^  Wettmiftfttr^ 
called  ihe\Athenaion,  the  precise  objects  oi'  which  were  not  distinctly  shown ; 
but  it  seemed  that  lectures  of  various  kinds  had  been  given  there,  and  that,  in 
some  way  connected  with  it,  an  entertainment,  consisting  partly  of  music,  and 
partly  of  poetry  or  lectures,  had  been  announced  at  the  Argyk  Rooms  in  the 
same  street. 

*The  plaintiff 's  petition  to  the  House  of  Commons,  which  it  was  r^gn 
proved  had  been  read  there,  was  as  follows  :  '• 

^  To  the  HonoraUe  the  Commons  of  the  United  Kingdom  of  Grtat  Briiain 
and  Ireland^  in  Parliament  assembled. 

**  The  humble  Petition  of  Charies  Dunne,  member  of  the  Royal  College 
of  Surgeons  in  I/mdon^  subscrit>ed  by  other  members  or  the  same 
College, 

**  Showeth, — That  the  present  charter,  whereby  the  functions  and  privileges 
of  the  members  of  the  Royal  College  of  Surgeons  in  London^  are  regelated, 
so  far  from  protecting  regularly  bred  practitioners,  oAen  subjects  them  to 
injury  and  insult,  by  the  tmerance  of  ignorant,  disqualified,  and  unworthy  per* 
sons,  to  practise  ^e  art  and  science  of  surgery  in  the  very  heart  of  our  me- 
tropolis ;  the  college,  though  a  chartered  body,  not  being  authorised  to  prevent 
any  person  whatever  from  practising  surgery,  although  it  possesses  sufficient 
power  to  punish  its  own  members  for  any  breach  of  its  bye-laws. 

*^  That  for  the  belter  protection  of  the  public  and  the  community  at  large 
against  the  immorality  and  the  horrors  daily  committed  by  quack  doctors,  and 
to  secure  the  medical  profession  in  general  in  its  rights  and  immunities,  as 
well  individually  as  collectively,  it  is  become  necessary  (from  the  extraordi- 
nary inundation  of  audacious  empirics,  who,  of  late  years,  have  so  shame- 
lessly assumed  the  professional  character,)  that  an  application  be  made  to 
Parliament  for  arresting  the  progress  of  so  much  moral  turpitude  in  a  country, 
whose  laws  are  supposed  to  flow  spontaneously  to  meet  anticipated  wrong. 

'*  That,  with  a  view  to  remedy,  as  much  as  possible,  the  baneful  effects  of 
medical  quackery  (practised  by  the  very  dregs  of  the  people)  it  is  amongst 
other  things  intended,  that  stations,  after  the  plan  of  the  National  *  Vac-  r,Q . 
cine  Esfablishment,  shall  be  formed  in  various  districts  throughout  the  '- 
kingdom,  where  three  members  at  least  of  the  Royal  College  of  Physicians 
and  Surgeons  in  London,  shall  attend  every  morning  to  give  advice,  without 
remuneration,  to  the  indigent  of  both  sexes,  and  that  the  institution,  for  these 
and  other  reasons  equally  cogent  and  irresistible,  shall  be  intitled  *  The  Royal 
Medical  Institute.'  That  one  of  the  principal  objects  of  this  society  be  to  pre- 
serve the  dignity  and  just  privileges  of  the  respective  classes  of  the  physician, 
the  surgeon,  and  the  apothecary,  and  to  support  the  credit  of  those  persons  w'r.o 
honorably  demean  themselves  in  their  respective  branches, — to  proluote  useful 
and  scientific  communications,  and  fair  and  honorable  practice, — to  prevent 
abuses  in  the  profession, — to  punish  pretenders  to  it,  and  to  adopt  such  other 
•neasurcs  as  may  be  best  calculated  to  ensure  respectabihty  to  its  niemberi*, 
and  advantage  to  the  community. 

"  That  during  ten  years  extensive  practice  on  the  continent  of  Europe,  your 
petitioner  never  heard  of  any  quack  doctor  being  tolerated  for  an  instant;  on 
the  contrary,  if  it  were  found  that  even  any  member  of  the  profession  nci<-  \ 
in  any  way  derogatory  to  his  professional  character,  he  would  be  immediaicl}; 
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handed  over  to  justice,  to  ba  dealt  with  according  to  a  apecifie  law  in  the  code 
Napolton^  for  the  panishment  of  medical  men  and  fmpostors  pretending  to 
medical  knowledge.  Toar  petitioner  further  humbly  bega  leave  to  observe, 
that,  however  speculation  may  be  allowed  to  extend  and  ramify  itseif  in  other 
ocBcerns  of  life,  it  should  never  be  permitted  in  a  well  regulated  government* 
in  what  regards  the  health  and  lives  of  our  fellow  creatures.  Your  petitioner 
has  every  reason  to  believe  that,  at  the  most  moderate  calculation,  several 
thousands  of  lives  are  annually  sacrificed  through  the  ignorance  and  improper 
4M|K|  treatment  of  quack  doctors,  not  to  say  any  thing  *of  the  numerous  mis- 
-I  erable  objects  of  disease  in  our  streets  and  in  our  hospitals,  the  effects 
of  their  deadly  nostrums. 

**  That  the  malpractices  of  quack  doctors  drb  wisely  guarded  against  in 
every  country  of  J&*tf  rope,  except  Britain; — for  tao  person  (under  pain  of  Hne 
and  imprisonment,)  is  allowed  to  take'  the  chafge  of  the  sick,  or  even  to  direcl 
the  application  of  medicines,  without  having  gone  through  the  proper  ordeals 
of  examination  as  to  his  professional  knowledge  and  acquirements.  In  Eng- 
land^  it  is  notorious  that  we  have  not  only  carpenters,  tailors,  bricklayers* 
laborers,  lead-pencii-makers,  Jew»  old  clothes  ffien,  journeymen  linendrapers, 
and  men  of  color,  but  even  women  quacks,  who  practise  their  duplicities  on 
the  unwary  and  tmthinking  part  of  the  public,  by  plundering  all  those  who 
have  the  fotly  to  approach  them,  whilst  many  afe  absolutely  deprived  of  life 
by  them,  and  others,  who  have  the  misfbrtune  to  escape  death,  are  left  to  drag 
on  a  miserable  existence  with  an  entirely  broken  constitution  for  the  remam- 
der  of  their  days.  The  banef^jl  eflects  too  of  patent  medicines,  as  they  are 
called,  deserve  particular  notice,  the  composition  of  which  is  formed  in  such 
a  manner  as  to  fender  their  administration  at  all  times  dangeroas,  and  but  too 
often  franght  with  death :  whereas  on  the  continent  no  medicines  (simitar  to 
those  with  tis  called  patent)  are  permitted  to  be  sold,  without  first  having  been 
aad3r^ed  by  the  constitoted  medical  authorities,  and  duly  examined  by  the 
respective  facnlties  of  medicine. 

••  TTial  if  this  plan  were  adopted  in  Britavu  your  petitioner  humbly  sub- 
mits many  valaaUe  lives  would  be  saved  annually,  and  not  one  twentieth  of 
the  miserable  objects  would  be  found  in  our  streets,  or  in  our  hospitals  as  at 
present;  and  this  might  be  effected  without  lessening  materially  the  revenue 
produced  by  snch  poisonous  means, — for  the  reporters  would  naturally 
^gi^l  ^imit  Che  use  of  such  medicines  to  those  diseases  only  in  which  they 
-1  would  be  useful,  and  they  would  also  prevent  any  improper  article  being 
introduced  into  their  composition.  Your  petitioner,  however,  whilst  he 
acknowledges  that  there  are  efficacious  remedies  for  some  few  disease;!,  the 
mode  of  whose  operation  by  which  they  cure  is  unknown,  and  such  remedies 
are  called  specifics,  as  arsenic  and  cinchona  in  intermittents, — mercury  in 

,  and  sulphur  in  psora,  denies  tiiat  quack  medicines  not  composed  of 

these  ingredients,' and  applied  in  those  diseases  just  mentioned,  have  any  spe- 
cific effects,  and  even  if  they  had,  he  humbly  submits,  nevertheless,  tha.,  it 
would  not  only  be  repugnant  to  reason,  but  prejudicial  to  society,  to  give  a 
latitude  to  the  unlearned,  ignoranl,  unworthy  and  unprincipled  quack,  to  do 
mischief  by  those  pretended  specifics  for  different  maladies,  which  have  no 
foundation  in  fact: — and  whilst  it  shows  the  freedom  of  our  taws  in  this  re- 
spect, it  aQcirds  an  opportunity  to  those  impostors  to  commit  every  species  of 
frand  and  depredation  on  the  public,  particularly  to  the  ruin  both  of  the  pocket 
and  constitution  of  the  lower  classes,  always  eager  to  ffock  for  relief  to  those 
daring  empirics,  whose  trade  it  is  to  hold  out  extraordinary  promises  to  their 
dupes  of  their  cures,  which  they  know  themselves  totally  unable  to  perform. 

**  Yonr  petitioner  therefore,  most  humbly  prays  that  this  Honorable  House 
may,  in  its  wisdom,  rescue  the  EngliHli  nation,  from  the  obloquy  thrown  upon 
it  by  foreigners  of  all  nations,  of  being  a  nursery  for  those  vipers  denominated 
quack  doctors,  by  making  a  law,  rendering  it  a  misdemeanor  for  any  person 
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(for  the  sake  of  gain  or  reward)  to  prescribe  for  the  sick,  without  the  neces- 
sary qualification  of  a  diploma — and  enable  the  present  institute  to  prosecute 
to  conviction  disqualified  persons  so  prescribing ;  or  to  adopt  such  other  mea- 
sures as  may  tend  to  eradicate  this  great  evil,  as  in  *the  superior  judg-  r^g^ 
ment  of  this  Honorable  House  may  seem  meet.  ^ 

^  And  your  petitioner,  as  in  duty  bound, 
will  ever  pray, 

••  Charles  Dunne:* 
**  164,  Regent  Street,  10/A  of  May,  1824." 

Beat,  C.  J.,  told  the  jury,  that  if  the  publication  complained  of  was  a  lihel, 
it  was  aggravated  by  the  defendant's  conduct  at  the  time  of  the  plaintiff's 
remonstrance ;  it  was,  however,  for  the  jury  to  consider  whetlier  that  publi- 
cation was  a  malicious  and  wanton  attack  upon  the  private  or  professional 
character  of  the  plaintiflf,  or  whether  it  was  no  more  than  a  fair  comment  on 
the  plaintiff's  petition  to  the  House  of  Commons.  If  the  writer,  without  any 
ostensible  cause  for  an  attack,  had  come  forward,  as  of  hb  own  knowledge, 
to  impute  to  the  plaintiff  ignorance  in  his  profession  of  a  surgeon,  that  would 
have  been  a  libel  for  which,  unless  justified  by  proof  of  its  truth,  the  writer 
would  have  been  liable  to  answer  in  damages.  But  if  he  had  not  imputed 
ignorance  to  the  plaintiff,  except  in  so  far  as  he  had  collected  tlie  existence 
of  ignorance  from  the  contents  of  the  plaintiff 's  petition  ;  if  the  attack  was 
only  through  the  sides  of  the  petition,  and  not  spontaneous ;  in  short,  if  what 
had  been  written  was  no  more  than  a  fair  comment  on  that  petition,  the  defend- 
ant was  entitled  to  a  verdict ;  for  where  a  man  obtruded  himself  on  the  public 
by  proposing  measures  to  affect  the  interests  of  the  community  at  large,  his 
proposals  were  legitimate  objects  of  observation  *  and  criticism  ;  and,  if  pro- 
fessing to  instruct  and  reform  the  world,  he  manifested  an  incompetence  for 
the  task  he  chose  to  impose  on  himself,  there  could  be  no  offence  in  warning 
the  public  against  the  incapacity  of  such  a  self-constituted  instructor.  The 
*jury  would  also  consider,  whether  the  ignorance  which  the  alleged  libel  j^q^. 
imputed  to  the  plaintiff,  meant  ignorance  in  his  profession  of  a  surgeon,  ^ 
or  ignorance  in  the  profession  of  a  chemist ;  for  if  they  should  bo  of  opinion 
that  the  ignorance  imputed,  meant  ignorance  in  the  profession  of  a  chemist, 
their  verdict  must  be  for  the  defendant,  inasmuch  as  the  charge  in  the  decla- 
ration was  only  for  imputing  ignorance  to  the  plaintiff  in  his  profession  of  a 
surgeon. 

The  jury  found  a  verdict  for  the  defendant. 

Vaughan,  Serjt.,  moved  for  a  rule  nisi  to  set  aside  this  verdict  and  have  a 
new  trial,  on  the  ground,  first,  that  the  alleged  libel  clearly  imputed  to  the 
defendant  ignorance  in  his  profession  of  a  surgeon  ;  and,  secondly,  that  a  peti- 
tion to  the  House  of  commons  was  a  communication  so  far  privileged  as  to 
protect  the  petitioner  from  action  or  prosecution  for  libel  by  reason  of  any 
allegations  contained  in  it  (Lake  v.  King  ;  1  Saund.  Rep.  131,)  and  therefore, 
could  not  be  deemed  such  a  publieation  or  obtrusion  of  the  petitioner  upon 
the  notice  of  mankind,  as  to  justify  them,  according  to  the  principle  of  Carr 
V.  Hood,  1  Camp.  355,  n,  in  making  him  the  object  of  criticism  or  comment. 

Park,  J.,  said,  he  could  not  see  that  the  present  case  fell  within  the  princi- 
ple of  Carr  v.  Hood,  as  he  was  not  prepared  to  say  that  a  man  who  presented 
a  petition  to  Parliament  placed  himself  in  the  situation  of  a  publisher :  the 
alleged  libel  also  clearly  imputed  to  the  plaintiff  ignorance  in  his  profession 
of  a  surgeon. 

BuRRouoH,  J.,  thought  that  ignorance  in  his  profession  of  a  suigeon  was 
manifestly  imputed  to  the  ♦plaintiff,  and  that,  if  the  fact  of  his  practising   p,^^ 
was  not  disputed,  the  jury  ought  not  to  be  permitted  to  find  a  verdict  ^ 
against  him. 
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Gaselee,  J.9  also  thought  there  was  sufficient  ground  for  a  rule  nut,  which 
was  granted  accordingly. 

Spatikiij  8erjt«,  now  showed  cause  against  the  rule*  and  ai\er  exposing  the 
Miecisms  and  ignorance  of  the  common  rules  of  grammar  conspicuous  on  the 
face  of  the  petition,  contended,  that,  taking  the  whole  of  the  alleged  libel  to- 
gether, it  only  proposed  to  impute  to  the  plaintiff  ignorance  of  chemistry, 
when  it  stated,  that  **  he  is  profoundly  ignorant  of  the  science  of  his  profes- 
sion, and  would  be  ptft  to  the  blush  by  any  of  the  quacks  whom  he  evidently 
wishes  to  rival  ;**  for  the  very  next  sentence  explained  the  foregoing,  by 
adding,  ^  we  should  not  be  afraid  to  match  against  his  chetnicat  knowledge^ 
Eady^^  &c. ;  and  then,  after  an  extract  from  the  plaintiff's  petition,  the 
writer  proceeded,  '*  after  this  display  of  chemical  igriorance  by  the  college 
member," 

He  then  urged  that  the  construction  of  an  alleged  libel,  and  the  ascertaining 
tlie  motives  with  which  it  was  published,  was  a  compound  question  of  law 
aod  fact,  exclusively  within  the  province  of  the  jury  ;  and  that,  therefore,  a 
new  trial  ought  not  to  be  granted,  because  the  court  might  happen,  in  con- 
itruing  the  writing  in  question,  to  draw  a  conclusion  different  from  that  to 
which  the  jury  had  come ;  for  supposing  the  writing  did  impute  to  the  plain- 
tiff ignorance  in  his  profession  of  a  surgeon,  yet  if  this  were  done  without 
malice,  and  in  fair  comment  upon  the  plaintiff's  own  productions,  (a  matter 
of  fact  which  the  jury  alone  were  competent  to  ascertain,)  there  could  be  no 
fround  for  a  new  trial  where  the  jury,  as  here,  had  determined  that 
1001  *^"^^  ^^^  ^^®  ^^^^'  Admitting  that  the  presentation  of  a  petition  to 
^  Parliament,  or  to  an  officer  of  state,  (Fairman  v.  /ves,  5  B.  it.  A.  462,) 
was  not  such  a  publication  as  would  subject  the  petitioner  to  proceedings  for 
libel  on  account  of  any  allegations  contained  in  the  petition,  yet,  if  the  peti- 
tion related  to  matters  affecting  the  community  at  large,  it  was  a  publication 
that  invited  and  justified  fair  criticism  more  than  any  other.  If,  according  to 
the  principle  laid  down  in  Carr  v.  Hoodt  the  author  of  a  book  on  ordinary 
topics  became,  by  publishing  it  and  offering  himself  to  the  notice  of  mankind, 
a  fair  object  of  criticism  and  comment,  much  more  so  did  the  author  of  a  peti- 
tion to  the  legislature,  proposing  measures  extensively  affecting  the  interests 
of  the  community.  It  was  of  the  utmost  importance  not  only  that  such  mea- 
lures  should  be  fully  and  freely  examined,  but  that  the  proposers  of  them 
•hould  be  exposed,  if  by  a  manifestation  of  weakness  and  ignorance  they 
proved  themselves  incompetent  to  the  task  they  had  undertaken ;  such  pre- 
tenders were  the  most  dangerous  enemies  of  improvement,  by  deterring  men 
of  real  talents  and  knowledge  from  presenting  themselves  to  the  notice  of  the 
public,  and  it  was,  therefore,  not  only  permissible,  but  a  duty  in  every  journ- 
alist to  expose  their  ignorance. 

[Gasdee^  J.  That  argument  might  perhaps  apply,  if  the  alleged  libel  had 
been  a  counterpetition  to  the  legislature.] 

There  was  nothing  in  the  present  publication  from  which  malice  could  be 
mferred,  and  the  court  would  not  grant  a  new  trial  where  it  was  not  likely 
2U/.  damages  would  be  recovered.  Marsh  6r  Ux  v.  Bower  ^  Ux,  2  W. 
Bi.851. 

**011       * ^^ati^Aon,  supported  his  rule  upon  the  grounds  on  which  it  had 
J   been  obtained,  and  the  courts  without  expressing  any  further  opinion, 
n»ade  the  rule  absolute ;  the  costs  of  the  former  trial  to  abide  the  event  of  the 
Dtfw  trial. 

Rule  absolute. 

Upon  the  second  trial  the  plaintiff  recovered  one  farthing  damages. 
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STEAD,  DAKER,  JACKSON,  WAINWRIGHT,aiid  80WDEN  v.  SALT. 

Om  of  aaveral  jNurtaors  eaaaot  bind  the  01  hen  by  •  subnieeMHi  to  •rbitntion,  even  U 
■Mttert  erieing  one  of  ibe  busineM  of  the  firm. 

The  fire  plaintHfB  tfeelared  apinft  the  ckfendaiit  for  work,  labor,  and  ma- 
Wrials,  and  on  the  common  money  eounts. 

The  general  issue  was  pleaded ;  and  at  the  trial  before  Bay  ley,  J.,  York 
Lent  assizes,  1825,  the  defendant  put  in  an  award  upon  the  matter  touching 
which  the  action  had  been  brought.  The  articles  of  agreement,  however, 
which  contained  the  submission,  were  signed  in  the  first  instance  only  by  the 
defendant  Stifl,  and  the  plaintifis  Stead,  Daker,  and  Jackson.  The  time  lim- 
ted  in  them  having  expired  without  any  thing  being  done,  they  were  signed 
a  second  time  with  altered  dales  by  Steady  who  added  the  words,  **  for  our- 
selves and  partners,  HVliam  W'oinwrighl,  Isaac  Sowden,** 

It  appearing  that  the  plaintiffs  were  not  general  partners,  but  partners  only 
in  the  dealings  to  which  the  award  referred,  the  learned  judge  thought  the 
instrument  of  submission  insufficient ;  and  a  verdict  was  taken  for  the  pla*n- 
tiff,  subject  to  an  application  to  this  court  to  set  it  aside  and  enter  a  nonsuit,  on 
the  ground  of  the  defect  in  (he  submission. 

*PeU,  Serjt.,  obtained  a  rule  nUi  to  this  eflfect,  on  the  ground  that  r»i  a^ 
there  was  no  difference  between  the  incidents  of  a  general  partnership  ^ 
and  a  partnership  in  a  particular  transaction ; — that  a  payment  to  one  of  sev- 
eral partners  would  operate  as  a  discharge  of  a  debt  due  to  the  whole  firm;—- 
that  a  release  of  such  a  debt,  executed  by  one  of  several  partners,  would  be 
valid  against  the  others ;  as  sAso  a  release  of  an  action ; — that  an  admissioa 
by  one  of  several  partners  would  be  equally  binding  on  the  others  ; — that 
each  partner  had  authority  to  act  for  the  firm  in  all  matters  relating  to  the 
business  carried  on  by  them  ;— and  that  although  an  authority  could  not  be 
implied  to  one  of  them  to  bind  the  others  by  a  submission  to  arbitration  on 
.Hatters  foreign  to  such  business,  (Sandeiand  w, -Marshy  2  B.  d(  A.  673,)  yet 
a  submission  to  arbitration  on  matters  arising  out  of  it,  seemed  to  be  as  much 
within  the  scope  of  the  partnership  authority,  and  as  necessary  to  its  success, 
as  the  ordinary  conduct  of  their  trade. 

Vaughtm,  and  Wilde^  Serjis.,  for  the  plaintifiTs  relied  on  Com.  Dig.  Arh. 
D.  2.  '*  If  there  be  a  controversy  between  A.  of  the  one  part,  and  B.  and 
C,  of  the  otfier,  and  B,  submit  for  himself  and  C,  and  there  be  an  award 
that  B.  shall  pay,  this  is  eood,  though  C  be  a  stranger.  So  if  B,  submit  for 
himself  and  his  partner ;  from  which  they  argued  that  i?.*8  having  been 
holden  singly  liable,  must  have  proceeded  on  the  ground  that  his  engagement 
did  not  bind  his  partner :  they  referred  to  Slran^ord  v.  Greed,  2  Mod.  228, 
as  an  authority  to  the  same  effect :  urging  that  the  executing  a  submission  to 
refer  to  arbitration  was  not  an  act  within  the  ordinary  course  of  business,  but 
a  delegation  of  an  authority,  and  that  an  award  might  call  on  the  partners  to 
perform  acts  which  by  law  they  could  not  be  called  on  to  perform ;  as  to 
♦execute  deeds,  dtc.  That  they  could  not  revoke  the  authority  which  r,.M 
had  been  given,  and  therefore,  ought  not  to  be  bound  by  it.  ^ 

Pell,  was  heard  in  support  of  his  rule,  and  the  court  having  taken  time  to 
consider.  Judgment  was  now  delivered  by 

Best,  C.  J.  The  only  question  in  this  case  was,  whether  the  plaintiffs 
were  concluded  by  an  award  which  had  been  made  on  the  subject  of  the 
demand,  to  enforce  which  the  action  was  brought.  The  plaintiffs  are  five  in 
number,  but  the  submission  to  the  award  was  signed  by  no  more  than  three 
of  them,  and  the  question  is,  whether  a  submission  by  the  three  will  bind  the 
five.  The  court  are  of  opinion  that  it  will  not  bind  them.  It  has  been  urged 
that  a  release  by  one  of  several  partners  will  bind  the  others,  and  that  is  true, 
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beeaate,  as  a  debtor  may  lawfully  pay  his  debt  to  one  of  ikem,  he  ought  alao 
to  be  able  to  obtain  a  dkehaige  upon  payoiem.  It  has  Airther  been  urged 
that  the  admission  of  one  partner  is  binding  on  his  fellows,  this,  however,  is 
not  exactly  so ;  sneh  an  admission  is  eiridenee  against  all  the  partners,  and  as 
nieh  evidence,  it  may  aflbct  them  mors  or  less,  Imt  it  does  not  affect  this  case, 
for  even  in  the  case  of  a  general  partnership,  e«ie  of  the  partners  cannot  bind 
the  others  without  an  authority  express  or  implied,  and  an  authority  can  only 
be  implied  for  what  is  necessary  to  carry  on  the  trade  in  which  the  paru 
ners  are  concerned.  Now  to  enter  into  a  submission  for  arbitration  is  no 
part  of  the  ordinary  business  of  a  trading  firm,  and  there  is  nothing  in  the 
present  case  to  show  that  either  of  the  parties  had  authority  to  bind  the  others 
to  such  a  submission.  It  is  true  that  in  Sitangfotd  f .  Greedy  the  point  now 
determincHi  was  not  exactly  in  issue,  but  it  was  almost  inseparably  connected 
with  the  point  which  was  there  decided:  it  was  laid  down  in  that  case 
*1041  *^^^  partner  A.  may  engm  for  the  performance  of  an  agreement  by 
J  his  co-partner  B.^  and  if  B.  fails  lo  perform,  it  will  be  a  breach  of  AS9 
eogagement ;  if  it  is  a  breach  of  wf  .*s  engagement,  it  seems  to  be  implied  that 
B,  was  not  jointly  bound  with  him,  for  had  he  been  bound,  it  would  have  been 
a  breach  of  the  engagement  of  both. 

The  language  of  Comyn's  Digest  is  to  the  same  effect.  **  If  there  be  a 
controversy  between  A.  of  the  one  part,  and  B,  and  C,  of  the  other,  and 
B,  submit  for  himself  and  C,  and  there  be  an  award  that  B,  shall  pay,  this 
is  good,  though  C,  be  a  stranger.**  We  should  be  sorry  to  establish  a  princi- 
ple by  which  those  who  are  concerned  in  joint  contracts  should  be  rendered 
more  extensively  liable  than  at  present. 

Rule  discharged. 


THOMAS  V.  JACKSON. 

To  sty  of  one  who  carries  00  the  business  of  a  corn  Tsndor,  "Yoa  are  s  rogue  and  s 
swinoUnff  rascal ;  you  delivered  me  100  bushels  of  oils  worse  by  6d,  s  bushel  thsn  I 
bargained  for,"  is  actionable,  and  entitles  him  to  a  verdict  without  proof  of  special 
damage. 

The  declaration  stated,  that  the  defendant  was  a  husbandman,  and  farmer 
of  a  certain  large  farm  of  arable  and  other  lands,  with  the  appurtenances,  and 
a  vendor  of  the  corn  by  him  raised  and  grown  in  and  upon  his  said  farm  and 
lands,  and  carried  on  the  business  of  a  husbandman  and  vendor  of  corn  with 
great  integrity,  and  with  the  good  opinion  of  his  neighbors  and  other  good 
subjects  ;  and  that  the  defendant  slandered  him,  by  saying  to  him  and  of  him, 
as  such  husbandman,  farmer,  and  vendor  of  com,  in  the  presence  and  hearing 
of  others, «« You  are  a  rogue  and  a  swindling  rascal ;  you  delivered  me  100 
bushels  of  oats  worse  by  6d.  a  bushel  than  1  bargained  for  ;**  whereupon  one 
JUarr,  who,  before  the  speaking  of  the  words,  was  about  to  make  a  purchase 
of  the  plaintiff,  refused  to  do  so.  The  defendant  pleaded  the  general  issue, 
*1051  ^"^  'justified  the  charge  of  selling  oats  (Sd.  a  bushel  worse  than  those 
-'   bargained  for. 

At  the  trial  before  Baylty^  J.,  last  York  assizes,  the  plaintiff  proved  the 
speaking  of  the  words,  as  alleged  in  the  declaration,  but  failed  in  establishing 
the  existence  of  the  special  damage. 

Whereupon  the  learned  judge  told  the  jury,  that  unless  special  damage  was 
proved,  the  action  could  not  be  maintained ;  and  that  therefore  they  must  find 


60  Collier  t?.  Jacob.  £•  T.  1825.  [105 

a  verdict  for  the  defendant.  But  in  order  to  save  the  parties  the  expense  of 
coming  to  trial  again,  in  case  the  court  above  should  dissent  from  his  direction 
touching  the  special  damage,  they  might  also  say  what  damage  they  thought 
the  plaintiff  had  sustained  by  the  speaking  of  the  words  only. 

The  jury  found  a  verdict  for  the  defendant,  and  said  they  could  find  no 
damages  for  the  plaintiff,  ^  because  he  had  not  substantiated  the  charge." 

Bosanquetf  Serjt.,  obtained  a  rule  nisi  to  set  aside  this  verdict  and  enter  a 
verdict  for  the  plaintiflf,  or  to  allow  him  a  new  trial,  on  the  ground  that  the 
words  alleged  in  the  declaration  having  been  spoken  of  the  plaintiff  in  his 
business  or  calling  of  a  corn  vendor,  were  actionable,  and  entided  him  to  a 
verdict  without  proof  of  special  damage. 

Vaughan,  Serjt.,  showed  cause,  but 

The  court  were  clearly  of  opinion,  that  these  words  spoken  of  a  corn-factor 
were  actionable,  without  proof  of  special  damage ;  and  Bett^  C.  J.,  said,  that 
such  would  be  the  case  with  any  words  which  imputed  to  a  man  fraudulent 
conduct  in  the  business  whereby  he  gained  his  bread. 

The  rule,  therefore,  for  a  new  trial  was  made  absolute,  unless  the  defendant 
consented  within  a  week  to  allow  a  verdict  to  be  entered  for  the  plaintiff  with 
40#.  damages. 


•COLLIER  V.  JACOB.  [•106 

4n  Agreeineat  to  take  tithes  of  wheat  bv  one  sheaf  taken  at  varying  intervals  out  of  each 
of  many  shocks  of  ten,  ts  not  illegal. 

This  was  an  action  on  the  stat.  2^3  Edw.  0.  c.  13.,  for  improperly  set- 
ting out  the  tithe  of  wheat. 

At  the  trial  at  the  last  Leni  Bury  assizes,  before  Gatelee,  J.,  certain  wit- 
nesses whom  the  jury  believed,  stated  that  the  plaintiff  had  at  a  vestry  agreed 
that  the  tithes  should  be  taken  in  the  following  manner,  viz.  the  sheaves  were 
to  be  set  up  in  shocks  of  ten  each,  and  the  plaintiff  was  to  have  one  sheaf 
out  of  each  shock,  taken  by  the  defendant  ai  varying  intervals  ;  as,  the  first 
sheaf  in  the  first  shock,  the  second  in  the  second  shock,  the  third  in  the  third 
shock ;  so  that  out  of  the  sheaves  in  the  field  he  was  to  take  the  first,  the 
twelfth,  the  twenty-third,  and  so  on. 

Gaselee,  J.,  told  the  jury,  that  if  they  believed  the  plaintiff  had  made  this 
agreement,  and  that  the  defendant  had  in  consequence  taken  the  trouble  to  set 
up  shocks  which  he  would  not  otherwise  have  done,  they  ought  to  find  a  ver- 
dict for  the  defendant.     This  was  done  ;  and 

BoBanqutty  Serjt.,  who  had  obuined  a  rule  nisi  for  a  new  trial,  on  the 
ground  that  the  verdict  had  been  given  against  the  weight  of  evidence,  now 
contended,  also,  that  this  mode  of  tithing  was  illegal,  and  likely  to  lead  to  a 
fraud  on  the  parson ;  that  the  parson  had  no  right  to  select  any  particular 
sheaf,  and  that,  therefore,  it  could  not  be  allowed  to  the  farmer  to  do  so. 

Best,  C.  J.  Though  1  might  have  disbelieved  witnesses  who  stated  that  a 
man  had  made  an  agreement  *so  prejudicial  to  his  own  interests  as  this  r«|/).y 
mtist  have  been  to  the  interest  of  the  plaintiff,  the  jury  have  believed  ^ 
them,  and  have  confirmed  the  existence  of  the  agreement  in  which  I  think, 
in  the  way  it  was  put  to  the  jury  by  my  brother  Gaselee,  there  was  nothing 
illegal,  although  the  mode  of  tithing  adopted  was  more  likely  to  lead  to  fraud 
than  any  I  ever  heard  of. 
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BmaouoH,  J.t  The  legal  mode  of  tithing  wheat  is  by  the  sheaf;  but  it  is 
also  very  common,  especially  in  the  west  of  England^  to  tithe  it  by  the  shock  ; 
an  agreement  to  which  effect  has  here  been  given  by  the  jury,  without  any 
imputation  of  fraud.     The  verdict,  therefore,  ought  not  to  be  disturbed. 

Gaseleb,  J.,  concurring,  and  adding  that  no  fraud  had  been  practised,  the 
rule  was 

Discharged. 
"tParkt  J,y  had  gone  to  Chambers. 


MORLEY  et  al  v.  BOOTHBT. 
SAME  ©.  BOOTHBY  and  CLARKE. 

*'  Messrs  Morley  and  Co. — We  hereby  promise  that  yonr  draft  on  William  Clarke^  Son 
sod  Co.,  due  at  Messrs.  Maitterman9\  at  six  months,  on  the  27th  of  JVot;eiii6er  next,  shal 
be  then  paid  out  of  money  to  be  received  from  Si,  Philip*s  chnrcb,  say  amount  174/ 
13*.  5J  —  fT.  Clarke,  W.  Boothby:'' 

Held,  that  this  undertaking  was  void  within  the  statute  of  frauds,  no  consideration  appear 
ing  for  Bootkby't  promise. 

The  plaintiffs  declared,  that,  in  consideration  that  the  said  plaintiffs,  at  the 
request  of  the  said  defendants,  would  sell  and  deliver  to  certain  persons  using 
*1081  *^^  »^y^^  of  ffiliiam  Clarke^  Son,  and  Co.,  certain  goods,  wares,  and 
J  merchandises,  of  certain  value,  to  wit,  of  the  value  of  174/.  13s.  5e/., 
to  be  used  in  and  about  building  a  certain  church,  to  wit,  SL  PhUip*»  church, 
at  Sheffleidj  in  the  county  of  Vorkt  to  be  paid  for  by  a  bill  of  exchange,  to  be 
drawn  by  the  said  plaintiffs  upon  the  said  fVilliam  Clarke,  Son,  and  Co.,  to 
be  payable  at  a  certain  day  then  to  come,  to  wit,  at  a  day  not  earlier  than  the 
27th  of  November  then  next,  the  said  defendants  undertboK,  and  then  and 
there  faithfully  promised  the  said  plaintiflTs  that  the  said  bill  should  be  paid 
when  due  out  of  such  moneys  as  the  said  defendants  should  receive  before 
the  said  bill  should  become  due,  for  and  on  account  of  the  building  of  the  said 
church  ;  and  the  said  plaintiffs  aver  that  they,  confiding  in  the  said  promise 
and  undertaking  of  the  said  defendants,  did  afterwards,  to  wit,  on,  &c.,  at,  dl&c, 
sell  and  deliver  to  the  said  ff^iliiam  Clarke,  Son,  and  Co.,  divers  goods,  wares 
and  merchandises  of  the  value  aforesaid,  to  be  used  in  and  a'bont  the  building 
of  the  said  church,  and  did  afterwards,  to  wit,  on  the  27th  of  May,  in  the  year 
aforesaid,  draw  a  certain  bill  for  the  said  sum  of  money  on  the  said  WUliam 
Clarke,  Son,  and  Co.,  payable  to  the  order  of  the  said  plaintiffs,  at  a  certain 
(lay  not  sooner  than  the  27th  of  November  in  the  year  aforesaid,  to  wit,  on 
the  30th  day  of  the  month  last  aforesaid ;  and  the  said  fVilUam  Clarke,  Son, 
and  Co.  then  and  there  duly  accepted  the  said  bill ;  and  although  the  said  bill 
afterwards,  and  when  the  same  became  due  and  payable,  to  wit,  on  the  30th 
of  November  in  the  year  aforesaid,  in  the  county  aforesaid,  was  duly  presented 
for  payment  thereof ;  and  although  the  same  was  then  and  there  dishonored  by 
the  said  ffiiHam  Clarke,  Son,  and  Co.,  the  said  acceptors  thereof,  of  which 
said  premises  the  said  defendants  afterwards,  to  wit,  on,  &c.,  at,  Sic,  had 
*1091  °^'^^  *  '^^  although  the  said  defendants  received  ^before  the  bill  be- 
•1  came  due,  and  from  thence  hitherto  have  had  sufficient  moneys  for 
and  on  account  of  the  building  the  said  church,  to  satisfy  the  said  bill,  yet  the 
■aid  defendants,  not  regarding  their  said  promise  and  undertaking,  but  con- 
triving and  intending  to  deceive  and  defraud  the  said  plaintiffs  in  diis  respect, 
have  not,  (although  often  requested  so  to  do)  guaranteed  the  payment  of  the 
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said  bill,  or  paid  or  eaased  to  be  paid  the  sum  of  money  therein  specified,  or 
any  part  thereof  to  the  said  plaintiffs. 

There  were  various  other  counts,  but  all  stating  in  substance  the  saine 
undertaking. 

The  defendants  pleaded,  that  the  supposed  promise  was  a  special  promise 
to  answer  for  the  debt  of  other  persons,  to  wit,  the  said  persons  using  the 
style  of  William  Clarke,  Son,  and  Co.;  and  that  no  agreement  in  respect  of 
or  relating  to  the  supposed  cause  of  action,  or  any  memorandum  or  note 
thereof,  wherein  the  consideration  for  the  said  promise  was  stated  or  shown, 
was,  according  to  the  form  of  the  statute  in  such  case  made  and  provided,  in 
writing  or  signed  by  the  said  defendants,  or  by  any  other  person  or  persons 
by  them  thereunto  lawfully  authorized.  The  plaintiffs  replied,  that  a  certain 
agreement  in  respect  of  and  relating  to  the  said  cause  of  action,  wherein  the 
consideration  for  the  said  promise  was  stated  and  shown,  was,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  made  in  writing  and  signed 
by  the  said  defendants,  which  said  last  mentioned  agreement  was  and  is  to  the 
effect  following ;  that  is  to  say, 

«*  Messrs.  Morky  and  Co. 

^  We  hereby  promise  that  your  draft  on  PFilUam  Clarke,  Son, 
and  Co.  due  at  Messrs.  Matierman^s  at  six  months,  due  on  the  27th  of 
ffovetinber  next,  shall  be  then  paid  out  of  money  to  be  received  from 
^St.  Philip' 8  Church ;  say  amount  174/.  13s.  5(f.,  say  27th  November,   rt^wQ 

\' Sheffield,  "We  are,  yours,  *• 

**May  26,  1824.*'  H'.  Clarke,  W.  Boothbyr 

And  this  the  said  plaintifs  are  ready  to  verify. 

Demurrer,  assigning  for  cause,  that  the  supposed  agreements  in  writing  men- 
tioned in  the  replications,  do  not  state  or  show,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  any  such  considerations  or  consider»> 
tion  for  the  promises  or  promise  as  in  and  by  the  declaration  are  alleged  to 
have  been  the  consideration  of  snch  promises  respectively ;  and  also  for  that 
the  supposed  agreements  in  the  said  replications  mentioaed,  do  not,  according 
to  the  form  of  the  statute  in  such  case  made  and  provided,  state  or  show  any 
considerations  or  consideration  for  the  promises  mentioned  and  set  forth  in  the 
declaration,  or  for  any  or  either  of  those  promises.     Joinder  in  demurrer. 

The  action  against  Boolhby  alone  was  upon  an  undertaking  in  substance 
the  same  as  the  above,  and  the  pleadings  were  framed  accordingly. 

Onslow,  Serjt.,  in  support  of  the  demurrer,  relied  on  Wain  v.  Walter $,  5 
Cast,  10,  Lyon  v.  iMmb,  Fell.  Merc.^uar.  200,  Saunders  v.  Wakefidd,  4  B. 
&  A.  595,  and  Jenkins  v.  Reynolds,  3  B.  &  A.  14,  and  contended  that  no  con- 
sideration for  the  defendants  promise  appeared  on  the  face  of  tliese  instru- 
ments, the  language  respecting  St.  Philip's  Church  not  being  intelligible  with- 
out recourse  to  oral  testimony,  which  it  was  the  express  object  of  the  statute 
of  frauds  to  exclude. 

/V/,  Serjt.,  contra,  said,  that,  admitting  the  correctness  of  the  principle  laid 
down  in  H'ain  v.  flatters,  there  had  ^always  been  much  indecision  in  r«,  n 
the  application  of  it,  as  it  frequently  led  to  great  injustice,  and  promoted  ^ 
breach  of  faith.  He  referred  to  the  language  of  Dallas,  C.  J.,  in  Pace  v. 
Mamh,  1  Bingh.  216, — *«  These  cases  ought  not  to  be  encouraged  beyond 
what  the  law  strictly  warrants  ;  because  parties  too  frequently  by  entering 
into  such  engagements  occasion  extensive  credit  to  be  given,  and  then  get  out 
of  their  obligation  in  any  way  they  can ;" — and  to  the  disapprobation 
expressed  by  the  Chancellor  in  Ex  parte  Minet,  14  Ves.  jun.  190,  on  the 
subject  of  the  doctrine  laid  down  in  l^'ain  v.  fValters.  A  very  slight  indica- 
tion of  the  consideration  for  the  defendants*  promise  had  been  holden  suffi- 
cient ;  and  the  case  of  Boehm  v.  Campbell,  8  B.  M.  15,  where  the  guar 
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antee  was  sustHined,  eoaid  not  b«  distinguished  from  the  present,  in  which, 
froin  the  date  of  the  guarantee,  and  the  language  of  the  bills,  the  consideration 
was  sufficiently  connected  with  the  building  of  the  church. 

Onslow,  replied,  that  Boehm  v.  Cumpbeii  was  anterior  to  Sounders  v.  Wakt* 
fiM  and  Jettkiiu  v.  Re^iHtlds^  and  that  the  consideration  in  that  case  was 
more  apparent  than  in  tl^e  present. 

Cur^adv,  vult. 

Bkst,  C.  J.,  now  delivered  tlie  judgment  of  the  court,  and  after  stating  the 
pleadings,  and  observing,  that  though  a  sufficient  consideration  for  the  defend- 
ants promise  was  stated  in  the  d^larations,  the  instruments  set  out  in  the 
replications  did  not  contain  any  proof  of  the  averments  in  the  declarations,— 
said,— 

The  common  law  protected  men  against  improvident  contracts.  If  they 
bound  themselves  by  deed,  it  was  considered  that  they  must  have  determined 
*112l  "P^^  what  they  were  *about  to  do,  before  they  made  so  solemn  an  en* 
-^  gagement ;  and  therefore  it  was  not  neeessary  to  the  validity  of  the 
instrument,  that  any  consideration  should  appear  on  it.  In  all  other  cases  the 
contract  was  invalid,  unless  the  party  making  the  promise  was  to  obtain  some 
advantage,  or  the  party  to  whom  it  was  maide,  was  to  suffer  some  inconve- 
nience in  consequence  of  the  one  making,  or  the  other  accepting  such  pro- 
mise. 

If  the  contract  was  oral,  the  benefit  or  ioconvenienee,  as  well  as  the  other 
parts  of  the  contract,  could  only  be  proved  by  parol  testimony.  When  the 
contract  was  reduced  to  writing,  it  was  required  not  only  that  the  obligatory 
part,  but  that  the  inducement  or  consideration  should  also  be  in  writing, 
because  ic  was  always  a  rule  in  the  law  of  evidence,  that  no  parol  testimony 
could-  be  admitted,  either  to  supply  the  defects,  or  explain  the  contents  of  a 
written  instrument.  If  the  writing  did  not  prove  the  consideration,  it  could 
not  be  proved  in  any  other  manner,  and  thus  the  contract  failed,  because  the 
consideration,  without  which  it  was  altogether  inoperative,  could  not  be  shown. 
When  the  statute  of  frauds  declared  that  no  person  should  be  charged  with  the 
debt  of  another  except  on  an  agreement  in  writing ;  if  the  clause  in  the  statute 
had  not  expressed  (as  I  think  it  does)  that  the  whole  agreement  should  be  in 
writing,  the  law  ojf  evidence  would  have  rendered  it  necessary  the  whole 
should  have  been  in  writing,  by  declaring,  as  it  uniformly  has  done,  that 
nothing  could  be  added  to  the  terms  expressed  in  writing  by  parol  testimony. 
Applying  the  principles  of  common  law  to  the  statute,  which  is  a  safe  mode 
of  construing  acts  of  the  legislature,  1  say,  as  I  said  in  Saunders  v.  Wake- 
field,  that  if  I  had  never  heard  of  ff^ain  v.  Walters,  I  should  have  held,  that  a 
consideration  must  appear  on  the  face  of  the  written  instrument.  It  must  also 
*in]  ^^^^^  ^  ^^y  ^'^^*  ^^^  ^^  attain  the  avowed  object  *of  the  st&tute  of 
J  frauds  (namely,  the  prevention  of  perjury,)  it  is  more  necessary  to 
require  that  the  consideration  of  a  bargain  should  appear  in  writing,  than  any 
other  term  or  condition  of  it.  That  the  consideration  should  appear  on  the 
instrument,  not  in  any  set  formal  terms,  but  with  clearness  enough  for  the 
courts  to  judge  of  its  sufficiency,  is  now  fully  established  by  fFain  v.  Wal- 
tern,  and  Saunders  v.  Wake/ield,  in  the  King's  Bench,  and  Jenkins  v,  Rey- 
nol  h  in  this  court. 

The  present  Lord  Chancellor  is  reported  to  hare  expressed  himself,  in  ex 
ptrtt  i\H$itl,  dissatistied  with  the  judgment  of  Wain  v.  Walters,  I  think  hie 
lordship  roust  have  been  mistaken  by  the  reporter,  who  has  made  the  Chan- 
cellor say,  **  The  underuking  of  one  man  for  the  debts  of  another  does  not 
require  a  consideration  moving  between  them.**  No  court  of  common  law 
has  ever  said  that  there  should  be  a  consideration  directly  between  the  persons 
giving  and  receiving  the  guaranty.  It  is  enough  if  the  person  for  whom  th({ 
guarantor  becomes  surety  has  benefit,  or  the  person  to  whom  the  guaranty  is 
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given  suflTer  inconvenience,  as  an  inducement  to  the  surety  to  become  guaranty 
for  the  principal  debtor. 

The  Ghancellor  did  not  decide  this  point  in  that  case.  In  ex  jfarte  Gardom, 
15  Yes.  jun.  288,  this  question  came  again  before  the  Chancellor,  and  his  lord- 
ship again  expressed  his  dissatisfaction  at  fFain  v.  fFaiterSt  but  his  judgment 
is  not  in  opposition  to  the  authority  of  that  case.  The  judgment  of  the  Chan- 
cellor was,  that  there  was  a  sufficient  consideration  expressed  in  the  guarantee. 

I  must  observe,  that  Saunders  v.  Wakefield^  and  Jenkins  v.  Reynolds^  have 
been  decided  by  the  King*8  Bench  and  the  Common  Pleas,  since  the  cases  in 
equity. 

*ln  the  cases  of  Boehm  v.  Campbell^  and  Pace  v.  Marsh,  this  court  r«i  i^ 
(lid  not  mean  to  over-rule  them,  but  gave  their  judgments  on  the  ground  ^ 
that  there  was  a  sufficient  consideration  expressed  on  the  written  instruments. 
In  both  those  cases  a  by-gone  consideration  was  expressed  on  the  guarantees ; 
whether  such  consideration  was  sufficient,  it  is  not  now  material  to  inquire 
because  in  the  instruments  set  in  these  declarations  there  are  neither  past  noi 
future  considerations.  It  does  not  appear  that  the  credits  which  had  pre 
viously  been  given  to  the  original  debtors  were  excused  in  consequence  of 
those  guarantees.  When  the  bills  which  had  been  given  were  at  maturity, 
the  debtors  could  be  sued  as  well  after  as  before  the  giving  of  the  guarantees« 
The  debtors  had  no  benefit,  nor  did  the  creditors  put  themselves  to  any  incon- 
venience in  consequence  of  the  execution  of  those  instruments.  Although 
one  of  the  papers  speaks  of  money  for  St.  Philip'' s  church,  it  does  not  appear 
that  the  persons  subscribing  such  paper  had  anything  to  do  with  any  such 
money.  The  replications  setting  forth  these  guarantees  do  not  support  the 
declaration,  and  we  are  of  opinion  there  must  be  judgment  for  the  defendants. 

Judgment  for  the  defendants  accordingly. 
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Defendanl  pleaded  a  grant  of  right  of  way  by  deed,  subaequentlv  lost.  PlaintifT,  in  hia 
replication,  traversed  the  grant.  At  the  trial,  there  being  conflicting  testimony  as  to 
the  uninterrupted  user  of  the  way,  the  Jud^e  directed  the  jury,  that  if  upon  ihia  issue 
they  thought  defendanl  had  exercised  the  rieht  of  way  uninterruptedly  lor  more  than 
tweniv  years  by  virtue  of  a  deed,  they  would  find  for  the  defendant;  if  they  thought 
there  had  been  no  way  granted  by  deed,  they  would  find  for  the  plaintiff: 

Held,  that  ibis  direction  was  right. 

Trespass  for  breaking  and  entering  the  plaintiff 's  close,  called  the  yard,  in 
the  parish  of  SL  Andrew^  in  the  town  of  Cambridge. 

The  defendant  pleaded  that  before  and  at  the  said  several  times  when,  &c., 
he  was  seised  in  his  demesne  as  of  fee  of  and  in  a  certain  messuage  and  yard 
in  the  parish  aforesaid,  and  that  long  before  any  of  the  several  times,  when, 
dl&c,  to  wit,  on  the  1st  o(  January,  1764,  at  the  parish  aforesaid,  by  a  certain 
deed  then  and  there  made  between  John  PFaterfield,  the  then  owner  of  the 
said  close  of  plaintiff,  called  the  yard,  and  who  was  then  seised  thereof  in 
his  demesne  as  of  fee,  and  Tliomas  Blanks  and  Mary  his  wife,  who  were 
then  seised  in  their  demesne  as  of  fee,  in  right  of  the  said  Mary,  of  and  in* 
the  messuage  and  yard,  now  of  defendant,  and  whose  estates  therein  he, 
defendant,  now  hath,  but  which  said  las^men tinned  deed  hath  since  been  lost 
and  destroyed  by  accident,  and  therefore,  cannot  be  produced  to  the  court 
here,  and  the  date  whereof  is  for  that  reason  wholly  unknown  to  defendant. 
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the  said  John  Waierfitld^  so  being  owner  of  the  said  close,  in  which,  &c., 
did  grant  to  the  said  Thomas  Blanki^  and  Mary  his  wife,  in  right  of  the  said 
J/ary,80  then  being  the  owner  of  the  said  messuage  and  yard,  now  of  defend* 
ant,  and  to  the  heirs  and  assigns  of  the  said  Mary,  as  aforesaid,  a  certain  Way 
from  the  pablic  highway  or  street  called  the  Petty  Curyt  into,  through,  over, 
and  along  Uie  said  close  called  the  yard,  in  which,  dice,  nnto  and  into  the  said 
messuage  and  yard  of  defendant,  and  so  back  again  fVom  &e  said  Irat  men- 
^1181  ^^^^  close  into,  through,  over,  and  along  ^e  said  ^close,  in  which, 
J  &c.,  called  the  yard,  unto  and  into  the  said  pttblic  king's  highway  to 
^,  return,  pass,  and  repass  on  foot  in  and  along  the  said  last  mentioned  way 
at  seasonable  hours  in  the  day  time. 

The  plaintiff  replied,  that  the  said  John  WaterfiMy  to  being  owner  of  the 
said  close,  in  which,  &c.,  did  not  grant  to  the  said  Thormis  Blanks  and  Mary, 
his  wife,  in  right  of  the  said  Mary,  being  the  owners  of  the  said  messuage 
and  yard,  now  of  defendant,  a  certain  way  to  pass  on  foot  ft6m  the  said- pub- 
lic highway  or  street  called  the  Petty  Cury,  into,  thorough,  over,  and  along  the 
said  close  ^called  the  yard,  in  which,  d&c. 

Upon  this  replication  issue  was  taken,  and  there  was  also  a  new  assign- 
ment, upon  which  judgment  was  suffered  by  nil  didt.  At  the  trial  before 
GcMdee,  J.,  at  the  last  Cambridge  assizes,  it  appeared  that  the  premises  occu- 
pied by  the  plaintiff  and  defendant  adjoined  each  other,  and  were  formerly  in 
the  hands  of  a  single  oWner  who  divided  them  in  the  year  1734,  by  a  con- 
veyance of  part  to  a  person  under  whom  the  defendant  claimed,  but  the  right 
of  way  now  asserted  was  not  reserved  in  that  conveyance.  As  to  the  undis- 
poted  use  of  the  way,  there  was  coqflicting  testimony,  but  the  weight  of  evi- 
dence showed.that  the  alleged  r^ht  had  been  pretty  constantly  contested,  and 
the  defendant  upon  recently  taking  some  adjacent  premises  the  approach  to 
which  was  by  the  entrance  he  claimed  into  the  yard,  said,  '*  My  right  of  way 
from  the  street  to  the  yard  can  now  no  longer  be  resisted.*' 

Gaselbe,  J.,  referred  to  Doe  d.  Fenwick  v.  Bead,  5  B.  &  A.  232,  and  told 
the  jury  that  if  upon  this  issue  they  thought  the  defendant  had  exercised  the 
right  of  way  uninterruptedly  for  more  than  twenty  years,  by  virtue  of  a  deed, 
«...•>  *ana  that  that  deed  had  been  lost,  they  would  find  a  verdict  for  the 
-I  defendant;  if  tfiey  thought  there  had  been  no  way  granted  by  deed, 
they  would  find  for  the  plaintiff  # 

The  jury  said  they  could  not  find  any  deed,  and  gave  a  verdict  for  the 
plaintiff. 

Taddy^  Serjt.,  obtained  a  rule  nisi  for  a  new  trial  upon  an  objection  to  this 
direction,  against  which  rule  fFilde,  Seijt.,  was  to  have  shown  cause,  but  the 
court  stopped  him,  and  called  on  Taddy,  to  support  his  rule.  He  contended 
that  the  jury  ought  to  have  been  told>  that  if  they  thought  the  way  had  been 
used  uninterruptedly  for  a  suflicient  length  of  time,  they  might  from  that  cir- 
cumstance presume  a  deed ;  and  he  referred  to  Campbell  v.  Wilson,  3  East, 
294,  where  it  was  holden  that  upon  an  uninterrupted  use  for  twenty  years  the 
jury  might  presume  a  grant.  In  Doe  d,  Fenwick  v.  Bead,  the  commence- 
ment of  the  defendant's  title  appeared,  and  as  that  title  was  not  sufficient 
unless  confirmed  by  a  subsequent  conveyance,  the  jury  were  properly  directed 
to  consider  whether  or  not  any  such  conveyance  had  been  made  ;  but  even  in 
that  case  Holroyd,  J.,  said,  *«  In  cases  of  rights  of  way  the  original  enjoy- 
ment cannot  be  accounted  for,  unless  a  grant  has  been  made,  and  therefore,  it 
is  that  from  long  enjoyment  such  grants  are  presumed."  In  Holcroft  v.  Heei, 
1  B.  &  P.  400,  where  the  grantee  of  a  market  had  suffered  another  to  erect 
another  market  in  his  neighborhood,  and  use  it  without  interruption  for  above 
twenty  years.  Byre,  C.  J.,  thought  it  was  a  bar  to  an  action  on  the  case  for  a 
distnrbance  of  the  franchise,  though  it  was  clear  that  the  user  originated 
without  any  rightful  authority.    Therefore,  where  there  has  been  a  user  ad- 
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Terse  to  the  ^plaintiff,  it  is  not  for  a  jury  to  find  a  deed,  but  for  the  r«i  ig 
jud^e  to  direct  them  whether  or  not  the  facts  are  sufficient  to  autho-  '■ 
rize  them  to  presume  one. 

Best,  C.  J.  I  think  that  the  direction  of  the  learned  Judge  was  perfectly 
right,  and  that  he  went  far  enough.  I  do  not  dispute  that  if  there  had  been 
an  uninterrupted  usage  for  twenty  years,  the  jury  might  be  authorized  to  pre- 
sume it  originated  in  a  deed ;  but  even  in  such  a  case  a  Judge  would  not  be 
justified  in  saying  that  they  must,  but  that  they  may  presume  the  deed.  If, 
however,  there  are  circumstances  inconsistent  with  the  existence  of  a  deed, 
the  jury  should  be  directed  to  consider  them,  and  to  decide  accordingly.  In 
the  present  case  the  way  which  was  pleaded  had  not  been  reserved  by  the 
deed  under  which  the  premises  to  which  it  was  said  to  belong  were  separated 
from  the  plaintiff's  prenuses  ;  the  user,  so  far  from  having  been  uninter- 
rupted, had  almost  always  been  the  subject  of  contest ;  and  the  expression 
employed  by  the  defendant  upon  acquiring  a  way  to  the  premises  recendy 
taken,  showed  that  he  was  distrustful  of  his  claim  before. 

Park,  J.  Nothing  but  uninterrupted  usage  can  raise  a  presumption  of  a 
grant ;  here  the  usage  was  always  interrupted,  and  the  learned  Judge's  charge 
was  perfecdy  correct. 

BuRRouGH,  J.  The  charge  to  the  jury  was  so  proper  that  I  shall  adopt  it 
for  the  future.  It  was  of  the  essence  of  the  plea  and  replication  that  the  jury 
should  enquire  whether  or  not  the  deed  stated  in  the  plea  ever  had  existence. 
If  there  had  been  such  a  deed  it  is  not  probable  the  usage  of  the  way  would 
have  been  constantly  disputed,  as  it  appears  to  have  been  according  to  the 


^evidence  at  the  trial.    There  is  no  ground  for  wishing  to  alter  the  ver- 


dict of  the  jury,  and  tl^e  defendant's  rule  must  be 
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Discharged, 


COLLEDGE  v.  HORN. 

The  following  letter  from  the  defendant  to  plaintifT's  attorney,  was  given  in  evidence  by 
a  plaintiff  in  answer  to  a  plea  of  the  statute  of  limitations.  *'  I  have  received  your's  res- 
pecting plaintiff's  demand  ;  it  is  not  a  just  one ;  I  am  ready  to  settle  the  account  when- 
ever plaintiff  thinks  proper  to  meet  on  the  business  ;  I  am  not  in  his  debt  90^,  nor  any 
thing  like  ihat  sum;  shall  be  happy  to  settle  the  difference  by  his  meeting  me  :" 

Held,  that  the  Judge  was  justified  in  directing  the  jury,  **  that  after  this  letter  the  statate 
of  limitations  was  out  of  the  question." 

Per  Burroughy  J.  A  statement  made  by  a  counsel  upon  his  address  to  the  jury,  bat  in 
the  hearing  of  his  client,  is  binding  on  the  client  if  he  makes  no  objection. 

This  was  an  action  to  recover  money  alleged  to  be  due  from  the  defendant 
to  the  plaintiff.  The  defendant  pleaded  the  statute  of  limitations  ;  and  as  to 
a  part  of  the  demand,  proposed  at  the  trial  before  the  Chief  Baron,  at  the  last 
Hertford  assizes,  to  prove  an  admission  made  in  the  presence  of  the  plaintiff, 
by  the  plaintiff's  counsel,  in  his  opening  address  to  the  jury  on  a  former 
trial ;  when,  however,  the  witness,  who  was  called  to  prove  Uiis  admission, 
was  asked  *'  what  was  said  by  the  counsel  for  the  plaintiff,"  the  learned 
Chief  Baron  prohibited  the  witness  from  answering,  and  rejected  the  evidence. 

In  answer  to  the  plea  of  the  statute  of  limitations,  the  plaintiff  gave  in  evi- 
dence the  following  letter  from  the  defendant  to  the  plaintiff  *s  attorney. 

"Sir, 
"  I  this  day  received  yours  respecting  Mr.  Thomas  Colledge*s  demand , 
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'1201  '^  ^^  not  a  jast  one.     I  am  ready  to  ^settle  the  account  .whenever  Mr. 
-'   T,  C,  thinks  proper  to  meet  on  the  business.     I  am  not  in  his  debt 
90/.,  nor  any  thing  like  that  sum  :  shall  be  happy  to  settle  the  diiference,  by 
his  meeting  me  in  London^  or  at  my  house. 

••  Yours, 
*^  January^  10,  1820.  ••  Ge9.  Horn. 

••I  shall  write  Mr.  Colledge,  on  the  subject." 

The  learned  Judge  told  the  jury,  that  after  this  letter  the  statute  of  limita- 
tions was  out  of  the  question,  and  a  verdict  was  thereupon  found  for  the 
plaintilT 

Vaughan^  Serjt.,  objecting  that  the  learned  Judge  oHght  to  have  left  it  to 
the  jury  to  determine  whether  or  not  this  letter  was  an  acknowledgment  of 
any  existing  demand,  and  particularly  whether  it  applied  to  the  demand  on 
which  the  action  was  brought,  jnstead  of  taking  upon  himself  to  decide,  that 
after  the  letter  the  statute  was  out  of  the  question, — and  objecting  thai  evi- 
dence of  the  admission  by  the  plaintiff's  counsel  ought  not  to  have  been 
rejected,— obtained  a  rule  nisi  for  a  new  trial. 

Upon  reading  the  Judge's  notes  it  did  not  appear,  nor  could  it  be  distinctly 
ascertained  in  what  part  of  the  court  the  plaintiff  stood  at  the  former  trial, 
when  the  alleged  admission  was  made  by  his  counsel,  nor  whether  he  was 
within  hearing  of  what  was  said. 

Toddy,  Seijt,  however,  who  showed  cause,  insisted,  that  whatever  might 
be  the  law  as  to  admissions  which  were  formerly  made  and  taken  down  in  the 
Judge*s  notes  as  part  of  the  plaintiff's  case,  under  no  circumstances  could 
evidence  be  given,  as  against  the  client,  of  statements  made  by  his  counsel  in 
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the  course  of  an  'address  to  the  jury.     These  statements  were  oflen 


no  other  than  the  embellishments  of  the  imagination ;  or,  at  all  events, 
«o  mixed  up  with  such  embellishments  as  not  to  be  easily  distinguishable 
from  them.  The  statements  contained  in  a  bill  in  equity  were  not  evidence 
against  the  party  who  filed  the  bill,  solely  on  the  ground  that  they  were  sup- 
posed to  be  the  suggestions  of  counsel. 

As  to  the  language  used  by  the  judge  touching  the  defendant's  letter,  it  had 
no  such  object  as  that  of  superseding  the  functions  of  the  jury,  and  amounted 
to  no  more  than  leaving  the  consideration  of  the  letter  to  them,  accompanied 
with  a  strong  expression  of  his  own  opinion. 

Vaughan  and  Wilde^  Serjts.,  in  support  of  the  rule,  insisted  that  the  defend- 
ant's letter  had  not  been  sufficiently  left  to  the  jury,  as  it  ought  to  have  been, 
Froit  V.  Bengough^  1  Bing.  266,  and  that  it  contained  no  admission  of  any 
demand.  Rowcroft  v.  Leinaa^  4  M.  &  S.  457,  Hdlinga  v.  Skaw^  7  Taunt. 
608,  Beale  v.  Nind,  4  B.  &  A.  568. 

That  tf  the  declarations  of  an  agent  were  admissible  in  evidence  against  his 
principal,  there  could  be  no  reason  for  excluding  the  evidence  of  counsel. 
[Best^  C.  J.  I  cannot  allow  that  the  counsel  is  the  agent  of  the  party.]  At 
all  events,  the  witness  upon  the  present  occasion  was  stopped  too  soon,  and 
before  he  was  rejected  ought  to  have  been  permitted  at  least  to  have  shown 
the  cireamstanees  under  which  the  alleged  admission  was  made. 

Best,  C.  J.  With  respect  to  the  statute  of  liAiitations  none  of  us  entertain 
*1221  ^^^  <loabt  In  effect,  the  'consideration  of  the  defendant's  letter  was 
^  \eh  to  the  jury,  though  with  a  strong  observation  from  the  learned 
judge,  which  was  well  warranted,  because  upon  the  face  of  the  letter  there  is 
a  clear  admission  of  an  existing  cause  of  action.  If  it  had  been  simply  left 
to  the  jury  to  say  whether  or  not  this  letter  took  the  plaintifTs  case  out  of  the 
statute  of  limitations,  and  the  jury  had  found  for  the  defendant,  we  must  have 
granted  a  new  trial. 

The  other  question  is  one  of  great  difficulty,  and  I  avoid  saying  anything 
on  it  till  we  l^ve  ail  the  facts  fully  before  us  ;  at  present  it  does  not  appear 
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whether  or  not  the  plaintiff  was  within  hearing  of  the  statement  made  by  his 
eonnsel,  or  how  far  that  statement  was  authorised. 

Pask,  J.  Even  if  there  had  been  an  omission  to  leave  the  defendant's  let- 
ter to  the  consideration  of  the  jury,  yet  if  no  possible  doubt  arises  on  the  con- 
struction of  it,  that  omission  would  be  no  ground  for  granting  a  new  trial. 

Upon  the  other  question  there  must  be  a  new  trial  to  ascertain  the  facts  ; 
till  they  are  known,  I  abstain  from  coming  to  any  conclusion  on  the  subject 

BuRROuoH,  J.  Where  a  letter  is  so  clear  as  this,  a  judge  is  justified  in  tel- 
lii^  the  jury  it  is  an  admission  of  a  debt.  Upon  the  other  question,  I  see  no 
difficulty  at  all ;  parties  are  every  day  bound  by  the  acts  and  declarations  of 
their  counsel ;  if  the  plaintiff  was  in  court,  heard  what  his  counsel  said,  and 
made  no  objection,  I  think  he  was  bound. 

Gaselbb,  J.  There  is  nodiing  in  the  question  upon  the  statute  of  limita- 
tions. Upon  the  other  question  i  *forbear  to  give  any  opinion  under  r^iAg 
the  present  imperfect  statement.  ^ 

The  rule  for  a  new  trial  was  then  made  absolute,  with  an  agreement  to 
discharge  it  if  the  plaintiff  would  consent  to  accept  36/.  in  full  of  his 
demand. 
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JONES  V.  DE  LISLE. 

The  court  will  not  interfere  with  the  allowance  of  a  writ  of  error. 

Tabdt,  Sent.,  npon  an  affidavit  showing  thai  a  writ  of  error  in  this  case 
had  been  sned  out  expressly  for  delay,  and  that  the  defendant  had  fled  ta 
Paris^  mored  for  a  rule  nisi  to  set  aside  the  allowance  of  the  writ,  oyer  which 
allowance,  as  being  the  act  of  the  court,  the  court,  he  insisted,  might  exercise 
its  discretion. 

Sedper  Curiam.  We  cannot  interfere.  If  the  writ  has  been  improperly 
eued  out,  you  may  move  against  the  attorney,— apply  to  chancery,  whence 
the  writ  issues,— or  move  to  proceed  with  execution  notwithstanding ;— but 
*12(n  ^  offi<^^  of  this  court  ia  bound  to  *^ilow'the  writ»  and  might  be  at^ 
•I  tached  if  he  refused.  Such  a  motion  was  never  made  before. 
Toddy 9  not  finding  it  expedient,  under  the  cueumstances  of  tiie  case,  to 
move  to  issue  execution  notwithstanding  the  writ  of  enoff 

Took  nothing. 
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BARNARD  v.  NEVILLE. 

Affidavit  to  bold  to  bail  on  tbe  ground  tbat  defendant  was  indebted  to  plaintiFin  troat  for 
deponent,  under  a  deed  by  which  the  defendant  had  covenanted  to  pay  ^'  at  certain 
times  and  on  certain  events  now  past  and  happened:"  Held,  sufficient. 

The  affidarit  to  hold  to  bail  stated  that  the  defendant  was  indebted  to  the 
plaintiff  in  trust  for  the  deponent,  under  a  ^eed  by  which  the  defendant  had 
covenanted  to  pay,  "at  certain  times,  and  on  certain  events  now  past  and  hap- 
pened/' 

Feli,  Serjt.,  moved  to  discharge  the  defendant  on  filing  a  common  appear- 
ance, on  the  ground  that  this  affidavit  was  not  sufficiently  explicit ;  that  per- 
jury could  not  be  assigned  on  it ;  and  that,  for  aught  that  appeared,  the  con- 
sideration for  the  debt,  and  the  whole  transaction,  might  be  illegal.  He  cited 
the  language  of  Le  Blanc,  J.,  in  Bosanquet  v.  Fillis,  4  M.  &;  S.  330,  to  show 
that  in  such  a  case  breaches  ought  to  be  assigned,  and  that  it  should  appear 
the  plaintiff  was  damnified. 

Best,  C.  J.  We  think  this  affidavit  sufficiently  certain  ;  it  states  a  deed 
under  which  a  debt  was  to  accrue  at  certain  times,  and  on  certain  events,  and 
it  aUeges  that  those  times  and  events  have  passed  and  happened.  If  r^io? 
*they  hs^ve  not,  the  deponent  may  be  indicted  for  perjury.  The  case  ■- 
which  has  been  referred  to  was  very  different,  for  there  it  was  left  to  the  court 
to  infer  that  a  debt  might  be  due ;  here  it  is  expressly  stated  that  a  debt  is  due. 
As  to  the  possible  illegality  of  the  consideration,  that  is  a  matter  to  be  pleaded 
or  proved  if  it  exists,  but  not  decided  summarily  on  motion. 

Park,  J.  The  consideration  is  never  stated  in  affidavits  to  hold  to  bail  on 
bills  of  exchange,  and  there  is  no  reason  for  requiring  it  in  a  case  like  the 
present. 

BuRROUGH,  J.  If  we  acceded  to  this  motion,  affidavits  to  hold  to  bail  must 
be  made  as  long  as  declarations. 

Gaselee,  J.,  concurred,  and  Pell 

Took  nothing. 


HOULISTON  t;.  SMYTH. 

Where  a  wife  leaves  her  husband  under  such  an  apprehension  of  personal  violence  sa  a 
jury  shall  esteem  to  have  been  reasonable,  her  husband  is  liable  for  necessaries  furnished 
for  her  support.  x 

Assumpsit  to  recover  against  the  husband  17/.  for  board  and  lodging  pro- 
vided for  his  wife  by  the  plaintiff,  from  the  18th  of  May  to  the  13th  of  ./ti/v, 
1824. 

At  the  trial  before  Best,  0.  J.,  Middlesex  sittings  afler  Easter  term  last,  it 
appeared  that  the  defendant  having  treated  his  wife  with  unusual  cruelty,  she 
lad  quitted  him  under  the  apprehension  of  further  violence,  and  had  taken 
refuge  with  the  plaintiff.  Among  other  facts,  it  was  proved  that  the  defendant, 
sanctioned  by  the  opinion  of  a  younr  medical  man,  had,  in  18^,  confined 
*his  wife  in  a  mad-house,  although  she  was  perfectly  sane,  and  was  r«|qa 
afterwards  released  under  a  habeas  corpus.  She  then  returned  to  her  L 
husband,  and  the  immediate  occasion  of  her  flight  to  the  plaintiff^s,  was  per- 
sonal violence  on  the  part  of  her  husband,  he  having  struck  her  with  his  fist 
in  the  face,  having  threatened  her  with  a  pistol,  and  with  another  confinement 
in  the  mad-honsew 
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On  the  part  of  the  defendant .  it  was  proposed  to  show  that  in  December^ 
1824,  the  ecclesiastical  court  had,  in  a.8uit  for  a  divorce,  decreed  the  defend- 
ant's wife  alimony  from  the  8th  of  May  preceding;  and  also  that  about  two 
jean  previously  to  the  trial  she  had  committed  adultery.  The  Chief  Justice, 
however,  dismissed  these  two  grounds  of  defence,  as  affording  no  answer  to 
the  action ;  the  alimony  not  having  been  decreed  till  some  months  after  the 
period  of  the  plaintif!**s  claim,  and  the  defendant  having  received  his  wife 
again  after  the  commission  of  the  alleged  adultery  ;  and  he  directed  the  jury 
that  if  they  thought  the  defendant's  wife  had  left  his  house  with  reasonable 
grounds  for  apprehending  personal  violence,  she  was  entided,  wherever  she 
went,  to  credit  for  her  support. 

The  jury  having  found  a  verdict  for  the  plaintiff  with  17/.  damages, 

Vaughan^  Serjt.,  moved  for  a  rule  nUi  for  a  new  trial,  on  the  ground  that 
the  jury  had  been  misdirected  ;  he  urged  that  no  case  had  gone  so  far  as  to 
decide  that  the  wife  was  entitled  to  credit  if  she  lef\  her  husband  upon  a 
mere  apprehension  of  violence.  In  Norwood  v.  Heffer,  3  Taunt.  421,  mans" 
fidd^  C.  J.,  said,  '*  Nothing  short  of  actual  terror  and  violence  will  support 
*1291  ^^^  action.*'  And  lAiwrenee,  J.,  thought  the  circumstance  of  a  *pro- 
-'  stitute  being  placed  at  the  husband's  table  not  sufficient  to  justify  the 
wife's  departure,  so  long  as  she  could  obtain  support  in  his  house. 

If  mere  apprehension  olf  violence  were  sufficient  to  authorize  such  a  course, 
a  fantastic  woman  might  elope  without  any  just  cause  of  complaint,  or  upon 
fear  of  that  degree  of  chastisement  which  the  law  allowed. 

Then  the  alimony  which  had  been  decreed  to  the  Defendant's  wife  had 
relation  back  to  a  period  anterior  to  the  plaintiff's  claim  ;  and  if  he  could 
recover  in  this  action,  she  would  have  the  credit  obtained  against  her  hus- 
band, as  well  as  her  alimony. 

With  respect  to  the  adultery,  it  might  be  that  the  husband  upon  receiving 
his  wife  again  knew  nothing  of  it,  and  in  that  case  he  would  be  discharged 
from  any  claim  upon  her  subsequently  quitting  his  roof. 

Best,  C.  J.  There  is  not  the  least  pretence  for  this  motion ;  the  only 
ground  on  which  a  new  trial  can  be  asked  for  is  a  supposed  mis-direction  on 
my  part.  I  told  the  jury  that  if  they  were  of  opinion  the  defendant's  wife 
had  reasonable  ground  to  apprehend  personal  violence,  she  was  justified  in 
leaving  her  husband ;  that  the  man  who  received  and  supported  her  under 
soch  circumstances  acted  like  a  Christian,  and  in  a  Christian  country  was  en- 
titled to  compensation.  I  am  still  of  that  opinion,  and  it  is  warranted  even 
by  the  case  of  Uorwood  v.  Heffer  ;  for  Lawrence  J.  says,  •'  You  did  not  state 
any  apprehension  of  her  personal  safety  ;"  from  which  it  may  be  inferred  that 
if  evidence  had  been  adduced  of  such  apprehension,  the  decision  of  the  court 
would  have  been  the  other  way.  But  a  woman  is  not  bound  to  wait  till 
actual  violence  is  committed,  and  if  she  has  reasonable  ground  for  apprehend- 
ing danger,  may  fly  from  the  presence  of  her  husband.  It  has  been  objected* 
that  the  establishment  of  this  principle  may  lead  fanciful  women  to  quit  their 
*1301  ^^'"^^  without '^sufficient  reason.  The  apprehension,  however,  is  not 
•I  to  be  merely  such  as  a  fanciful  woman  may  entertain,  but  such  as  a 
jnry  shall  esteem  to  have  been  felt  upon  reasonable  grounds.  It  was  put  to 
the  jury  in  the  present  case,  whether  they  thought  the  woman  had  reasonable 
ground  for  apprehending  personal  violence.  The  jury  were  warranted  in 
concluding  she  apprehended  a  repetition  of  the  violence  offered  to  her  the 
year  preceding ;  and  more  horrid  treatment  no  female  had  ever  experienced. 
If  1  lad  recollected  the  cases  decided  by  Lord  Eilenborough^  I  should  have 
decided,  even  M$i  Priui^  against  the  case  of  Horwood  ▼.  neffer.  The  doc- 
trine in  that  case  cannot  be  law.  Is  a  decent  woman  to  stay  under  the  same 
roof  with  a  prostitute  ?  to  sit  at  the  same  table  with  her  ?  or  to  give  place, 
and  neeive  her  meals  in  a  separate  apartment  ?  The  law  can  never  reqaire 
my  woman  to  act  contrary  to  decency : — ^If  a  wife  remains  in  the  house  with 
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her  husband  and  an  adulteress,  I  doubt  whether  she  could  afterwards  obtain 
a  divorce  for  the  adultery  of  her  husband ;  her  continuance  in  the  house  with 
her  husband  under  such  circumstances,  might  be  considered  as  an  assent  to 
his  conduct,  and  prejudice  her  case  in  the  Spiritual  Court. 

As  to  the  act  of  adultery  which  has  been  imputed  in  this  case  to  the  de- 
fendant's wife,  it  can  be  no  defence  to  an  action  arising  out  of  transactions 
subsequent  to  her  return  to,  and  reception  by  her  husband.  In  order  to 
render  adukery  on  the  part  of  the  wife  a  defence  for  the  husband  in  an  action 
like  the  present,  she  ought  to  be  repudiated  at  the  time  of  the  adultery,  and 
not  received  again. 

The  alimony  was  not  decreed  till  many  months  afVer  the  flight  of  the  de- 
fendant's wife,  so  that  she  must  have  starved  if  the  husband  were  not  holden 
liable  for  her  support  in  the  mean  time. 

Park,  J.  There  is  no  ground  whatever  for  interfering  with  this  verdict. 
The  direction  to  the  jury  was  ^perfectly  correct,  and  the  true  question  r»ioi 
was,  whether  the  conduct  of  the  defendant  was  such  as  to  occasion  on  ■- 
the  part  of  his  wife  a  reasonable  and  strong  apprehension  of  personal  violence. 
From  what  had  passed  before,  she  had  a  reasonable  ground  for  apprehending 
such  violence,  and  the  jury  have  drawn  the  proper  conclusion.  I  am  sur- 
prised at  the  language  ascribed  to  the  court  in  Horwood  v.  Heffer^  because  it 
.  is  abhorrent  from  every  feeling  of  a  man  and  a  Christian.  It  is  not  to  be 
endured  that  the  mistress  of  a  house  should  confine  herself  to  a  chamber 
twith  bare  necessaries,  when  a  prostitute  is  sitting  at  the  same  table  with  her 
ihusband.  That  cannot  be  the  law  of  England^  because  it  is  not  the  law  of 
morality  and  religion. 

BuRRouoH,  J.  It  is  not  necessary  for  us  to  consider  the  case  of  Horwood 
•w.  Heffer :  the  only  question  here  is,  whether  there  was  evidence  at  the  trial 
•from  which  the  jury  might  presume  the  wife  had  a  res^sonable  ground  to  ap- 
tprehend  personal  violence.  I  am  of  opinion  there  was  enough  to  warrant 
this,  and  that  the  verdict  ought  not  to  be  disturbed. 

Gasbles,  J.  It  is  not  necessary  for  us  to  enquire  now  what  species  of 
▼iolence  will  justify  a  wife  in  leaving  her  husband's  house,  for  it  is  impossible 
to  doubt  that  the  improperly  confining  her  in  a  madhouse,  is  of  itself  a  suffi- 
cient cause.  It  was  for  the  jury  to  say  whether  or  not  a  reasonable  ground 
of  apprehension  existed,  and  they  having  found  the  fact,  1  do  not  feel  myself 
called  upon  to  give  any  opinion  on  the  case  of  Horwood  v.  Heffer,  I  have 
always  considered  the  law  on  this  subject  to  be  as  laid  down  by  liOrd 
Kenyon^  that  if  a  man  renders  his  house  unfit  for  a  modest  woman  to  con- 
:tinue  in  it,  she  is  authorised  in  going  away. 

Rule  refiised. 
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^Where  an  attorney,  without  a  reffnlar  authority  from  the  plaintiflT.  commenced  an  action 
of  replevin,  and  the  plaintiflT,  Knowing  of  the  proceedings,  aufiered  the  cause  to  be 
^carried  down  to  trial,  but  afterwards,  concerting  wfih  the  defendant,  entered  up  satis- 
•faction  on  the  record  without  securing  the  attorney  his  costs,  the  court  refused  to  vacate 
'the  entry  of  satisfaction. 

The  plaintiff  was  the  occupier  of  a  farm  which  had  been  mortgaged  to  the 
defendant.  There  being  also  a  subsequent  mortgage  of  the  same  property, 
the  defendant  was  appointed  receiver  of  the  rents.  John  MUU,  who 
claimei  under  the  second  mortgage,  and  under  a  purchase  of  the  equity  of 
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redemption  from  the  mortgagor,  eame  to  an  account  with  the  defendant,  pro* . 
mised  to  pay  him  the  amount  of  his  claim  on  the  property,  caused  his  author- 
ity as  receiver  to  be  revoked,  and  gave  the  plaintiff  notice  to  pay  rent  to  him, 
MiUi. 

Mills  having  failed  to  discharge  the  defendant's  claim,  the  defendant  in 
August  1823  (having  been  for  some  time  preceding  in  receipt  of  the  rents,) 
distrained  for  an  arrear  which  he  had  allowed  to  accumulate  under  the  ex- 
pectation  that  Mills  would  have  discharged  all  the  incumbrances  on  the 
property. 

Mils  and  his  attorney  then  sent  for  the  plaintiff,  and  having,  under  a  pro- 
mise of  indemnity,  induced  him  to  sign  a  replevin  bond,  which  they  them- 
selves also  executed  as  his  sureties,  commenced  in  the  plaintiff's  name,  an 
action  of  replevin  against  the  defendant. 

The  defendant  upon  applying  to  the  plaintiff  found  that  he  was  not  aware 
of  the  nature  of  the  instrument  he  had  signed,  and  had  no  intention  of  prose- 
cuting a  replevin. 

The  plaintiff  and  defendant  then  concerted  measures  for  terminating  the 
proceedings,  and  obtained  a  judge's  order  for  transferring  the  papers  in  the 
action  from  Mills* s  attorney  to  plaintiff's  attorney,  upon  paying  Mills* s 
attorney  his  costs  up  to  that  time. 

*ia31       *1^6se  costs  not  having  been  paid,  the  order  was  rescinded,  and 
^  Mills^s  attorney  having  received  no  further  notice  from  the  plaintiff, 
proceeded  to  trial. 

At  the  trial  the  defendant  put  in  an  admission  by  the  plaintiff  (signed  just 
before  the  cause  was  called  on,)  that  the  plaintiff  held  the  premises  as  tenant 
to  the  defendant ;  and  the  judge  who  presided  having  led  it  to  the  jury  to  de- 
cide whether  or  not  this  admission  had  been  executed  fraudulently  and  with 
a  view  to  deprive  Mills* s  attorney  of  his  costs,  the  jury  found  a  verdict  for 
the  plaintiff. 

The  plaintiff  then,  without  communicating  with  Mills* s  attorney,  caused 
an  entry  of  satisfaction  to  be  made  on  the  record. 

The  foregoing  facts  appeared  in  affidavits  made  by  Mills  and  his  attorney 
on  the  one  side,  and  the  plaintiff  and  defendant  on  the  other ;  the  plaintiff, 
further,  expressly  denying  that  he  had  ever  given  Mills*s  attorney  any 
authority  to  commence  a  suit;  affirming  that  Mills  and  his  attorney  had 
omitted  to  give  him  any  indemnity ;  that,  therefore,  he  and  the  defendant 
had,  without  fraud,  concerted  measures  to  terminate  the  action  as  quickly  as 
possible  ;  the  plaintiff  never  having  had  any  intention  to  contest  the  defend- 
ant's title,  and  having  told  Mills's  attorney's  agent  that  he  would  not  allow 
the  proceeding. 

ffilde,  Serjt.,  having  upon  the  affidavit  of  MiUs  and  his  attorney,  obtained 
a  rule  nut  for  vacating  with  costs  the  entry  of  satisfaction  on  the  judgment 
roll,  upon  the  ground  that  the  plaintiff  and  defendant  had  colluded  together  to 
deprive  Mills* s  attorney  of  costs  to  which  he  was  fairly  entitled, 

Spankie^  Serjt.,  now  showed  cause,  and  relied  on  the  fact  that  Mills's  at- 
torney had  never  any  authority  for  commencing  the  suit. 
*1341  *^ilde^  however,  urged,  that  the  suit  must  be  deemed  to  have  been 
-I  carried  on  with  the  plaintiff's  concurrence,  inasmuch  as  it  appeared 
that  though  he  was  fully  aware  of  the  proceedings,  he  never  interfered  to 
prevent  Mills* s  attorney  from  carrying  the  cause  down  to  trial.  The  case, 
therefore,  fell  within  the  principle  of  Payne  v.  Rogers^  Doug.  407.,  and 
Hiduy  V.  BarU  7  Taunt.  48.,  and  the  court  would  interfere  for  the  protec- 
tion of  its  officer. 

Best,  C.  J.  Notwithstanding  the  case  of  Payne  v.  Rogers^  which  goes  a 
long  way,  I  doubt  the  power  of  the  court  to  follow  up  the  blow  they  are  now 
called  upon  to  strike ;  for  if  we  were  to  set  aside  the  entry  of  satisfaction, 
and  execution  were  thereupon  to  issue,  could  we  grant  an  attachment  against 
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the  plaintiflf  if  he  chose  to  discharge  the  goods  in  the  hands  of  the  sheriff  ? 
But  the  ground  of  my  decision  in  the  present  instance,  is,  that  if  an  attorney- 
will  sue  for  a  tenant  against  his  landlord,  he  ought  to  make  it  appear  dis- 
tinctly that  he  had  authority  for  his  proceeding,  and  that  the  tenant  knew 
what  he  wafi«  about.  This  court  should  always  require  that,  in  a  case  like 
the  present,  the  tenant  should  receire  an  indemnity  on  the  one  hand,  and 
sign  a  contract  in  writing  on  the  other,  not  to  release  the  action,  in  which 
case,  should  he  afterwards  violate  his  engagement,  he  might  be  sued  by  the 
party  aggrieved.  If  an  attorney  calls  on  the  court  to  interfere  summarily 
against  an  individual  who  has  deprived  him  of  his  costs  by  entering  satisfaction 
on  record,  he  must  make  it  distinctly  appear  that  every  thing  has  been  rightly 
done.  That  does  not  appear  in  the  present  case  ;  but  as  both  parties  are  Xo^ 
blame,  the  rule  must  be 

Discharged  without  costs. 
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Declaration  for  assault,  battery,  and  tearing  clothes. 

Plea,  that  defendant  was  not  guilty  of  the  said  supposed  assauhs  in  manner  and  form  as 

the  plaint  iff  complained: 
Held,  that  the  modo  et  forma  included  a  denial  of  the  battery  and  laeeravitt  as  well  as  the 

assault. 

The  plaintiff  declared  in  trespass  for  an  assault  and  battery  with  a  tearing 
of  clothes ;  the  defendant  pleaded  that  he  was  not  guilty  of  the  said  supposed 
assaults  in  manner  and  fomi  as  the  said  plaintiff  above  thereof  complained 
against  him.  At  the  trial  at  the  last  Kent  assises,  it  appearing  that  the  defend- 
ant had  only  collared  and  shaken  the  plaintiff,  the  jury  found  a  verdict  with 
20s.  damages.  Nothing  was  said  about  costs,  nor  did  the  judge  certify  that  a 
battery  had  been  proved. 

The  associate  entered  on  ihepostea  20s,  damages  and  20s.  costs,  but  under 
some  misapprehension  as  to  the  supposed  admission  of  a  battery  on  the  plead- 
ings, he  afterwards  altered  the  20s.  costs,  unto  40s, 

Judgment  for  increased  costs  having  thereupon  been  signed  by  the 
plaintiff, 

Wilde,  Serjt.,  last  term  obtained  a  rule  nisi  for  setting  aside  so  much  of  the 
payment  as  related  to  increased  costs, — for  restoring  the  indorsement  in  the 
postea, — and  for  the  prothonotary  to  be  at  liberty  to  review  his  taxation  of 
costs.  He  relied  on  J^eers  v.  Greenaway,  1  H.  Bl.  291,  and  Lockwood  v, 
Stannard,  5  T.  R.  482. 

Vaughaiu  and  Lawes,  Serjts.,  who  showed  cause,  contended  that  the  plea 
only  mentioning  the  assaults,  there  was  an  admission  of  the  battery  and  lacer- 
ttvit,  and  that,  therefore,  a  judge's  certificate  was  not  necessary  to  entitle  the 
plaintiff  to  his  increased  costs,  though  the  damages  were  under  40s,  Vide  22 
&  23,  Car,  2,  c.  0. 

*For  the  defendant  it  was  observed,  that  the  battery  and  laceravU  r»|qa 
must  have  formed  parcel  of  the  assault,  even  in  the  estimation  of  the  L  ^^^ 
plaintiff,  as  he  had  joined  issue  on  the  plea,  and  had  made  no  award  of  enquiry 
of  damages  for  the  laceravU. 

The  court  were  of  opinion,  that  the  plea  denying  the  assault  had  been  made 
til  manner  and  form  as  alleged  by  the  plaintiff,  contained  in  substance  a  de- 
nial of  the  battery  and  laceravU.     And  they  made  the  rule 

Absolute. 
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SPOONER  V.  BREWSTER. 


Though  the  freehold  of  the  church -yard  is  in  the  parson,  trespass  lies  for  the  erector 
of  a  tombstone  against  a  person  who  wrongfully  removes  it  from  the  church-yard  and 
erases  the  inscription. 

Trespass  for  seizing,  cutting,  damaging,  and  destroying  divers  tombstones 
and  gravestones  of  the  plaintiff,  and  with  chisels  and  other  instruments  cut- 
ting out  and  erasing  therefrom  divers  inscriptions,  letters,  and  figures  of  the 
plaintiff,  and  taking  and  carrying  away  the  same  stones,  and  converting  them 
to  defendant's  own  use. 

Plea,  general  issue. 

At  the  trial  before  Beat,  C.  J.,  Middlesex  sittings,  after  last  Easter  term,  it 
appeared  that  one  Gravenor,  had  in  1815,  married  the  daughter  of  the  plain- 
tiff, who  having  been  convicted  of  purchasing  government  stores,  was  then 
undergoing  sentence  of  transportation  in  New  South  fVales.  Mrs.  Gravenor, 
died  in  1816,  when  the  plaintiff  being  still  abroad  and  under  sentence,  his 
wife  erected  and  paid  for  a  tombstone  to  her  daughter  in  Bethnal  Green 
church-yard,  and  some  little  time  afler  caused  to  be  inscribed  upon  the  stone, 
*ia71  ^^^  words  '*  The  family  *grave  of  John  and  Sarah  Spooner.**  In 
•I  January,  1825,  the  defendant  (by  direction  of  Gravenor,  who  had 
paid  for  the  grave^  took  up  the  tombstone,  and  immediately  conveyed  it  to 
his  workshop.  While  he  was  in  the  act  of  removing  the  stone  he  received  a 
prohibition  from  the  plaintiff,  whose  consent  had  been  asked  and  refused ; 
and  after  the  stone  had  been  removed  from  the  church-yard,  notice  was  given 
him  by  the  plaintiff  not  to  alter  it ;  this  notice  he  promised  to  observe,  but 
Eubsequently  said  he  was  indemnified,  and  would  alter  it :  he  then  obliterated 
the  words  ^  The  family  grave  of  John  and  Sarah  Spooner,^*  and  added  the 
record  of  the  death  of  Gravenor*s  two  children. 

It  was  objected  on  the  part  of  the  defendant  that  the  freehold  of  tlie  church- 
yard being  in  the  parson,  the  plaintiff  could  not  maintain  trespass  for  what  the 
defendant  had  done. 

A  verdict,  however,  was  found  for  the  plaintiff,  with  leave  for  the  defend- 
ant to  move  to  enter  a  nonsuit  instead. 

fVUde,  Seijt.,  who  moved  accordingly,  cited  in  support  of  the  objection 
orged  on  the  trial  Com.  Dig.  Esglise,  G.  1,  2  Roll.  Mr.  337,  Corven's  case, 
12  Rep.  105,  Frances  v.  Ley,  Cro.  Jack.  307,  and  Com.  Dig.  action 
on  the  case  for  misfeasance,  A.  0,  to  show  Uiat  the  remedy  was  by 
case  and  not  by  trespass,  even  where  the  parson  had  improperly  removed 
ornaments  placed  in  the  church  in  honor  of  persons  interred  there.  In  God* 
bolt,  200,  where  it  was  said  trespass  would  lie  against  the  parson  under  such 
circamstances,  a  reference  was  made  to  the  year  book,  which  did  not  warrant 
the  position.  [Best,  G.  J.  In  Dawtrie  v.  Dee,  2  Roll.  Rep.  140.  Palm.  40, 
it  was  holden  that  the  owner  of  a  pew  might  maintain  trespass  for  breaking 
it  Bat  in  the  present  case  the  erasure  seems  to  have  been  a  distinct  act  of 
*1381  ^^P^*  ^aAer  the  removal  of  the  stone  :1  That  will  not  assist  the 
^  plaintiff,  for  the  taking  up,  the  removal,  and  the  erasure  constituted  one 
continoed  act,  and  the  property  and  possession  of  the  tombstone  never  reverted 
to  the  plaintiff.  In  the  severance  by  a  thief  of  things  fixed  to  the  freehold, 
the  thing  severed  is  not  deemed  a  chattel  so  as  to  render  the  taking  of  it  felo- 
nioos,  unless  an  interval  elapse  between  the  severance  and  removal. 

The  court  took  time  to  consider,  and  now 

But,  G.  J.,  saidft  There  is  no  doubt  that  same  action  may  be  maintained 
for  the  injury  of  which  the  plaintiff  complains.    Lord  Cokt^  says,  the  parson 

t  Ths  reporur  wo  absent  whsn  this  jvdgmeot  was  delivered,  tnd  is  indebtei  lor  It  te 
a  gfukman  at  the  bir. 
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in  Buoh  a  case  "  is  subject  to  an  action  to  the  heir  ;*'  Co.  Litt  18  6.  but  this 
passage  does  not  state  what  form  of  action  is  to  be  adopted.  The  observance 
of  forms  is  indeed  material  for  the  purposes  of  justice,  but  upon  consideration 
we  are  all  of  opinion  that  the  form  which  has  been  chosen  in  the  present  inp 
stance  is  right.  There  are  many  authorities  which  show  that  the  heir  may 
maintain  an  action  in  cases  of  this  kind :  so  also  the  owner  of  a  pew  for  vio- 
lations of  the  right  to  enjoy  it.  In  general  that  right  is  conferred  by  the 
ordinary,  and  case  is  the  remedy  for  a  mere  obstruction ;  but  in  Datvtrie  y. 
Deer  it  is  said,  if  the  pew  itself  which  the  party  has  put  up,  be  broken,  tres- 
pass lies.  That  case  has,  I  understand,  been  somewhere  doubted,  but  I  think 
it  consistent  with  law  and  good  sense,  and  it  agrees  with  the  decisions  in  9 
Ed,  4,  14,  8.  In  Moare^  878,  Lady  Gtey^B  case  is  cited,  and  trespass  said  to 
be  the  proper  form. 

In  a  case  like  the  present,  where  it  is  clear  some  action  is  maintainable,  one 
instance  is  sufficient  to  decide  the  form.  As  to  the  cases  of  felony  the  dis- 
tinctions infavorem  vitcs  are  exceedingly  nice,  but  even  in  those  *cases  r»|  og, 
a  slight  interval  between  severance  and  removal,  will  make  the  thing  '- 
removed  a  chattel.  The  defendant  here  subsequently  to  the  removsd  of  the 
stone,  was  cautioned  not  to  obliterate  the  inscription,  and  he  promised  to  ab- 
stain from  doing  so ;  but  afterwards,  saying  he  was  indemnified,  effected  tho 
erasure  complained  of.  It  has  been  urged  that  the  freehold  of  the  church- 
yard is  in  the  parson  ;  that  is  undoubtedly  true,  but  even  he  has  no  right  to 
remove  the  tombstones,  the  property  of  which  remains  in  the  persons  wh^ 
erected  them. 

The  rest  of  the  court  concurr».)g^  the  rule  waa 

Refused*. 


(IN  THE  EXCHEQUER  CHAMBER.) 


WILLIAMS,  et  al.,  v.  BARTON,  et  al. 

A.  and  B,  having,  by  their  brokers,  purchased  cottons,  warrants  or  orders  for  delivery 
were  made  out  in  ihe  name  of  the  brokers,  and  the  cottons  were  left  in  their  nossession, 
as  the  brokers  of  A.  Imroediateljr  after  the  purchase,  B.  paid  A,  one-half  the  value. 
When  considerable  purchases  had  been  made,  the  brokers  were  informed  that  B.  had  an 
interest  in  the  goods  purchased,  and  upon  directions  from  A.  and  B  ,  dirided  the  goods 
held  on  their  joint  account,  by  appropriating  specific  warrants  to  each  party  ;  A,,  after 
this,  directed  the  brokers  to  procure  him  a  loan  on  the  security  of  the  warrants,  and  C 
advanced  money  by  discounting  bills  drawn  by  A,  upon  the  brokers  ;  as  a  security  for 
which,  the  whole  of  the  warrants  were  deposited  with  C.  bv  the  brokers. 

Before  the  bills  became  due,  the  brokers  were  directed  by  A.  to  get  one-half  renewed* 
C.  having  discounted  fresh  bills  for  this  purpose,  the  brokers  who  bad  obtained  the  war* 
rants  from  C,  for  the  purpose  of  dividing  them  and  returning  him  one-half,  left  in  the 
hands  of  C.  as  a  security,  the  warrants  belonging  to  B,,  C.  not  knowing  that  JB.  had 
any  interest  in  them ;  .    •        , 

Held,  that  B.  might  recover  from  C.  in  respect  of  the  goods  thus  pledged  to  him  by  A. 

Error  from  K.  B.  The  plaintiffs  helow  had  sued  in  trover  to  recover  from 
the  defendants  below  the  value  of  certain  East  India  warrants  for  the  deliv- 
ery  of  *a  quantity  of  cotton,  and  certain  quantities  of  cotton  stated  in  r^i^o 
the  declaration.    At  the  trial  before  Abbott,  C.  J.,  at  the  London  sit-  •■ 
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tingfl,  m  yerdict  was  found  for  the  plaintiffs  below«  damages  7837/  •  subject  to 
the  opinion  of  the  court  in  the  following  case : 

In  the  year  1818,  John  Moon^  who  then  carried  on  business  at  Manchuter^ 
as  a  cotton  merchant,  under  the  firm  of  •/.  Mihm  fy  ifan,  having  agreed  widi 
the  plaintiffs  below  (who  also  carry  on  business  at  Manchester,)  to  make  m 
purchase  on  joint  account  with  them  of  cottons,  ^ve  directions  to  his  brokers, 
Ihmi  4*  Sharpf  of  London^  to  purchase,  at  the  £a8t  India  Company's  sales, 
cotton  to  a  considerable  amount,  on  the  account  of  J.  Moan.  Bunt  ^  Sharp, 
accordingly  purchased,  at  several  sales  between  the  months  of  January,  and 
June,  in  that  year,  cotton  to  the  amount  of  20,000/.,  and  obtained  orders  for 
the  delivery  of  it,  commonly  called  £ait  India  warrants,  which  were  made 
out  in  the  name  of  Hunt,  as  the  broker  employed  at  the  sale,  and  were  leA  in 
the  possession  of  Hunt  4*  Sharp,  as  the  brokers  of  the  said  John  Moan. 
The  plaintiffs  below,  immediately  after  the  purchases,  paid  Moon  fy  Co,,  one* 
half  of  the  value  of  the  cottons.  Hunt  4'  Sharp,  knew  that  Moon  ^r  Co., 
were  occasionally  in  the  habit  of  making  purchases  on  joint  account,  but  at 
the  time  of  making  the  first  purchases  in  question,  had  no  knowledge  that  the 
plaintiffs  below  were  in  any  way  concerned.  When  half  the  purchases  were 
eompleted,  they  were  apprised  that  the  plaintiffs  below  had  some  interest  in 
the  purchases  in  question.  It  was  subsequently  agreed  between  the  plain* 
Jifis  below  and  J,  Moon,  that  the  cottons  should  be  divided ;  and  accordingly* 
in  February,  1810,  written  directions  were  given  by  the  plaintiffs  below,  to 
HtaU  4r  Sharp,  to  mUke  divisions  of  the  ootloas  held  by  them  on  the  joint 
'1411  *^^**^^  ®^  Moon,  and  *the  plaintiffs  below ;  and  they  having  received 

^  similaor  directioBS  firani  Moan  4"  Co.^  proceeded  to  make  the  division, 
by  specifying,'  in  separate  columns,  the  warrants  which  were  respectively 
^propriated  to  the  plaintiffs  bdow,  and  Moan  ^Co.;  and  on  the  20th  of  FtJb* 
nutry,  1819,  they  communicaled  such  division  to  both  parties,  and  received 
their  approbaUon  of  the  same.  At  the  hitler  end  of  NovenAer,  1818,  Maon^ 
directed  Hunt  fy  Sharp^  to  procure  hhn  a  loan  of  from  20,000/.  to  26,000/.  on 
the  security  €i  die  JBatt  India  warrants,  th^i  io  their  possession :  they  in- 
fimned  the  defendants  below,  of  the  request  of  John  Moan%  and  applied  to 
them  to  discount  acoeplances  of  them.  Hunt  ^  Sharp$  on  bills  drawn  by 
Moon  4"  Co,  upon  the  security  of  the  whole  of  the  warrants  :  this  the  deiead- 
tfila  bdow  agreed  to  do;  and,  accordingly,  eight  biUs,  payable  at  three 
mondis  af^  date,  were  drawn  by  J,  Moon  9*  San,  upon,  and  acjsepted  by 
Bunt  4*  Sharp^  falling  due  resjpecttvdy,  27th  of  Ftbrmry,  Ist  of  March^  dd 
of  March,  and  4th  a»i  6th  of  March,  all  of  which  were  duly  paid  at  mei- 
tnrity.  These  bills  were  discounted  by  the  defendants  below,  in  the  begin- 
ning of  December,  1818 ;  and  at  the  time  6[  rec^viog  the  money  from  the 
defendants  below,  and  as  a  security  for  the  payment  of  the  bills,  Hmd  4* 
Sharp^  deposited  with  the  defendants  below,  ilie  whole  of  the  warrants. 

On  the  23d  of  Februmry,  Hunt  ^  Sharp  received  from  Moon  4*  Oo»  ^« 
fiollowing  directions,  contained  an  a  letter,  aated  the  16th  of  Fdntutry,  1810  : 
^  Half  the  amount  from  ffilliam's  is  all  I  would  wish,  or  even  nothing,  if  yon 
can  force  off  every  bale  of  cotton  I  have  in  London*  Cash  in  time.  If  half 
should  be  done  by  WilHama  and  Co.  Mr.  B.*e  warrants  might  remain.*'  An 
application  was,  in  consequence,  made  by  Huni  4r  Sharp  to  the  defendants 
below  to  renew  10,000/.  of  the  amount  of  the  original  bills,  which  the  defend- 
*1421   ™^  below  agreed  to  do,  by  *discounting  other  bills,  similar  to  the  former 

-'  on  a  sufiicient  number  of  the  warrants  to  cover  them  to  that  amount 
being  left  as  a  security  for  such  renewal,  Ihrni  4*  Sharp  did  not  at  any  time 
previous  to  such  renewal  communicate  to  the  defendants  below  that  any  altera* 
tioo  had  taken  place  in  the  property,  or  that  the  plaintiffs  below  had  any  concern 
ia  it  On  the  2d  of  March,  Sharp,  of  the  firm  of  Huni  df  Sharp,  received  the 
varrants  from  die  defendants  below,  for  the  express  purpose  of  dividing  themf 
■0  u  to  take  10,000/.  worth  of  them  away,  and  to  return  10,000/.  worth  to  the 
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defendants  below,  to  remain  as  a  security  for  the  renewed  bills :  he  took  them 
to  his  counting-house  for  the  purpose  of  making  such  separation ;  and  having 
made  it,  returned  to  the  defendants  below  the  warrants  belonging  to  the  plain- 
tiffs below,  retaining  those  which  had  been  appropriated  to  Moon  ^  Son :  in 
80  doing  he  acted  by  the  direction  of  Moon  fy  Son,  but  without  any  communi- 
cation with  or  authority  from  the  plaintiffs  below.  The  defendants  below  dis- 
counted two  bills  of  2490/.  Ss,  and  2569/.  12«.  respectively,  drawn  as  before, 
by  Moon  4*  Son,  upon,  and  accepted  by  Hunt  4*  Sharp,  on  the  2d  of  March  ; 
and  two  other  bills  of  2496/.  15s.  and  2564/.  15«.  on  the  11th  of  March; 
which  four  bills  amounted  to  10,121/.,  and  which  were  dishonored  when  they 
became  due.     The  defendants  below  sold  the  cottons  in  question  for  7337/. 

The  question  for  the  opinion  of  the  court  below  was,  whether  the  plaintiffs 
below  were,  under  the  circumstances,  entitled  to  maintain  the  action  of  trover. 
Upon  this  question  they  gave  judgment  for  the  plaintiffs  below,  5  B.  &  A.  395, 
in  Hilary  term,  1822,  when  the  special  case  having  been  turned  into  a  special 
verdict,  a  writ  of  error  was  brought  into  this  court. 

*Tindal,  for  the  plaintiffs  in  error.  First,  the  plaintiffs  in  error  had  r«|43 
a  lien  upon  the  whole  of  the  warrants,  or,  at  all  events,  upon  an  undi-  ^ 
vided  moiety  of  them  to  the  extent  of  the  bills  last  accepted  ;  secondly,  they 
were  tenants  in  common  with  the  defendants  in  error  of  the  whole  of  the  war- 
rants, and  therefore  were  not  liable  to  be  sued  in  trover.  The  question  is  a 
question  of  strict  law,  neither  of  the  present  parties  being  to  blame. 

The  defendants  in  error  were  either  sub-contractors  with  Moon  or  partners 
with  him  in  this  transaction  ;  and,  in  either  case,  the  pledge  made  by  Moon 
is  binding  on  them.  If  they  were  sub-contractors,  the  property  of  the  cot- 
tons was  in  Moon,  and  he  had  a  right  to  dispose  of  them,  as  in  Savile  ▼• 
Bobtrtsont  4  T.  R.  720,  where,  although  goods  were  purchased  for  a  specific 
purpose,  yet  the  supercargo,  who  alone  appeared  in  the  transaction,  was  con- 
sidered solely  interested.  And  in  Young  v.  Hunter,  4  Taunt.  582,  where  one 
person  purchased  goods,  and  another  was  afterwards  permitted  to  share  in  the 
adventure,  it  was  holden  the  vendor  could  not  recover  the  price  of  the  goods 
against  the  person  so  subsequently  taking  a  share.  Gibhs,  J.,  said,  <*  If  par- 
ties  agree  amongst  themselves  that  one  house  shall  purchase  goods,  and  let 
another  into  an  interest  in  them,  that  other  being  unknown  to  the  vendor,  in 
such  a  case  the  vendor  could  not  recover  against  him,  although  such  other  per- 
son would  have  the  benefit  of  the  goods."  If,  however,  3ie  defendants  in 
error  had  a  joint  interest  with  Moon^  his  authority  to  pledge  the  whole  was 
indisputable,  and  no  distinction  can  be  made  in  this  respect  between  general 
partners,  and  partners  for  an  individual  transaction.  Raba  v.  Ryland^  Gow'b 
N.  P.  C.  132,  Ex  parte  Gellar,  1  Rose,  297. 

But,  secondly,  after  the  pledge  by  ilfoon,  the  plaintiffs  *in  error  be-    r^i^^ 
came  tenants  in  common  of  the  warrants  with  the  defendants  in  error,  }^ 
at  all  events  as  to  a  moiety,  and  therefore  were  not  liable  to  be  sued  in  trover 
by  their  co  tenants,  unless  there  had  been  a  destruction  of  the  property.    Co. 
Lit.  200.,  Heath  v.  Hubbard,  4  East,  110. 

The  division  of  the  warrants  made  by  Sharp  occasions  no  alteration  in 
the  case,  for  in  effecting  that  division  he  acted  as  the  agent  of  the  plaintiffs  in 
error,  who  having  a  lien  on  the  whole  of  the  warrants,  might,  if  they  pleased, 
have  made  the  division  in  their  own  counting-house. 

Pollock^  for  the  defendants  in  error. 

The  ori^nal  purchase  was  made  on  the  joint  account  of  the  defendants  in 
error  and  moon.  The  defendants  in  error,  therefore,  were  not  sub-contractors 
wiUi  Moon,  and  the  cases  of  Young  v.  Hunter  and  Savile  v.  Robertson  do 
not  apply.  Then,  after  the  division  of  the  warrants  by  S/uzrp,  there  was  no 
longer  any  community  of  interest  between  the  defendants  in  error  and  Moon^ 
but  the  defendants  in  error  were  separately  entitled  to  their  moiety,  which 
Moon  had  no  authority  to  pledge,  and  in  which,  therefore,  under  his  pledge 
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the  plaintiffs  in  error  could  not  acquire  any  property.  The  defendants  in 
error  migbt,  therefore,  maintain  trover  against  the  plaintiffs  in  error ;  for  even 
supposing  the  division  by  Sliarp  did  not  effect  a  separation  of  the  property  of 
the  defendants  in  error  from  the  property  of  Moon^  still  the  pawnee  of  a  pledge 
does  not  become  tenant  in  common  with  others  who  have  an  interest  in  the 
pledge  as  well  as  the  pawner.  A  tenant  in  common  would  have  the  rights  of 
an  absolute  owner,  whereas  a  pawnee  has  only  a  lien  on  the  property  and  can- 
not sell.  It  is  laid  down  in  Comyti's  Digest  {tit,  ActLn  on  the  Can 
•1451  *"/'^'*  Trover^  E)  that  if  a  bailee  sells  the  goods  of  another,  the  very 
^  act  of  sale  is  sudi  a  conversion  as  to  enable  the  owner  to  maintain 
trover. 

Best,  C.  J.  The  counsel  for  the  plaintiff  in  error  has  reminded  us  that  we 
are  called  on  to  decide  a  question  of  strict  law.  I  feel  that  this  is  our  situa* 
tioD,  and  on  this  account  ou/y,  I  give  the  judgment  that  I  aJiall  give  in  this 
case. 

Had  I  authority  to  alter  the  law,  as  the  mode  of  carrying  on  commerce  has 
altered,  I  would  say  tliat,  when  the  owner  of  property  conceals  himself,  who- 
ever can  prove  a  good  title  under  the  person  whom  the  concealed  owner  per* 
mits  to  hold  it.  should  retain  that  property  against  the  owner : — but  this  is  not 
yet  the  law  of  England.  Possession  is  not  proof  of  property.  Our  ances* 
tors  kept  their  goods  in  their  own  possession.  If  agents  were  employed  by 
them  to  deal  with  their  property,  they  did  not  keep  themselves  oat  of  viewt 
and  the  extent  of  the  authority  of  the  agent  was  so  well  known,  that  no  one 
dealing  with  these  agents  could  be  imposed  upon.  But  as  little  credit  was 
giren,  and  as  men  could  not  trade  beyond  their  capital,  they  were  seldom 
reduced  to  the  necessity  of  pledging  their  stock  in  trade.  The  sales  of  mer- 
chandize were  made  in  market  overt,  and  if  the  buyers  conducted  themselves 
honestly,  the  law  protected  them  from  suffering  by  purchasing  in  market  overt 
property  that  did  not  belong  to  the  person  of  whom  they  bought.  This 
exception  in  our  law  proves  that  if  a  person  acquires  the  possession  of  pro- 
perty in  any  mode,  other  than  that  of  sale  in  market  overt,  he  cannot  keep  it 
against  the  owner ;  it  proves  at  the  same  time,  that,  as  commerce  is  now  car- 
ried on,  the  purchaser  or  pawnee  should  have  the  same  protection  against  him 
who  permits  another  to  deal  with  his  properly,  as  if  it  were  his  own.  But  a 
*I4B1  ^^^^  proportion  of  the  'merchandize  that  is  now  brought  to  sale,  is 
^  sold  in  market  overt.  The  law  relative  to  sales  in  market  overt,  affords, 
therefore,  but  little  protection  to  those  who  are  engaged  in  commerce. 

The  owners  of  goods  for  many  reasons  keep  themselves  concealed,  and  put 
forward  brokers  to  act  for  unknown  principals.  If  such  brokers  abuse  their 
tnist,  those  who  have  trusted  them  should  suffer :  but  it  is  for  the  legislature, 
and  not  the  courts  of  justice,  to  adapt  the  law  to  this  new  state  of  things.  As 
the  law  now  stands,  if  the  pawner  of  goods  has  no  authority  to  make  the 
pledge,  the  pawnee  cannot  hold  them  against  the  owner.  What  then  is  the 
present  case  ?  The  goods  had  been  originally  purchased  by  Hunt  Sf  Sharp 
on  the  joint  account  of  Moon  fy  Bartons ;  whilst  Moon  and  the  Bartons 
were  tenants  in  common  of  those  goods,  they  were  pledged  by  Hunt  fy  Sharp 
to  the  plaintiffs  in  error  for  20,000/.  for  Moon  only,  unknown  to  the  Bartons. 
If  the  Bartons  had  brought  their  action  to  recover  their  share  of  the  goods, 
whilst  they  remained  under  this  first  pledge,  they  might  probably  have  been 
told  they  were  only  tenants  in  common,  and  could  not  support  the  action 
against  persons  who  held  under  their  co-tenants.  It  would  also  have  been 
necessary  to  consider  the  effect  of  the  cases  to  which  we  have  been  referred, 
and  which  seem  to  show  that  one  part  owner  of  a  joint  adventure  may  bind 
the  property  of  the  others  concerned.  But  10,000/.  of  the  original  debt  was 
paid  off,  and  it  was  agreed  between  Hunt  and  the  defendants  below  that  they 
•honld  renew  those  acceptances  for  the  10,000/.  remaining  unpaid ;  that  they 
ihonld  give  back  the  whole  of  the  warrants  to  Hunt,  and  allow  him  to  select 
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from  them  such  as  he  thought  proper  to  pledge  for  the  10,000/.  The  defend- 
tnts  below  parted  with  their  lien  on  the  whole  of  the  warrants,  and  gave  Hunt 
leave  to  say  which  he  would  select  to  repledge  for  this  reduced  debt.  Before 
^18  ^happened  the  goods  had  been  divided,  and  one  moiety  was  the  r«|  jm 
firok  property  of  the  Bartons,  and  the  other  moiety  the  sole  property  '• 
of  Moon,  When  Runt  got  back  these  warrants,  he  held  those  that  related 
to  the  Bartons,  share  for  them,  and  those  which  related  to  Moor^s  share  for 
him.  Neither  Moon  nor  Hunt  could  then  pledge  the  Bartons'  warrants  with- 
out their  assent.  Hunt  was  then  bound  to  use  the  right  of  selection,  which 
the  defendants  below  had  given  him,  as  honesty  required  ;  that  is,  by  carrying 
back  MoovkS  warrants  to  the  defendants  below,  and  keeping  the  Bartons'  for 
them.  The  defendants  below  having  parted  with  the  lien  on  the  whole,  could 
only  require  such  part  to  be  brought  back  as  Moofl  had  a  right  to  pledge. 
Instead  of  which,  under  the  authority  of  Moon,  and  of  Moon  only,  Hunt 
pledged  those  warrants  with  which  Moon  had  now  no  more  to  do,  than  one 
who  never  had  any  interest  in  them. 

It  has  been  contended  at  the  bar  that  none  of  the  warrants  were  out  of  the 
possession  of  the  defendants  below,  for  the  possession  of  Hunt  was  the  pos- 
session of  the  defendants  below,  and  that  he  was  to  sort  the  warrants  for 
them.  We  cannot  consider  Hunt  as  the  agent  of  the  defendants  below,  but 
of  Moon  $  and,  therefore,  when  they  were  in  Hunt^s  hands,  they  were,  in 
law  as  well  as  in  fact,  out  of  the  possession  of  the  defendants  below.  Moon 
had  certainly  contracted  to  repledge,  not  the  whole,  but  enough  to  serve  the 
new  loan  of  10,000/.,  and  he  is  answerable  to  the  defendants  below  in  dama- 
ges for  the  non-performance  of  that  contract ;  but  after  the  defendants  below 
had  given  the  possession  of  the  warrants  to  Hunt,  with  authority  to  Hunt  to 
return  such  as  he  pleased,  they  had  no  legal  means  of  getting  any  of  these 
'warrants  in  specie.  They  were  then  in  Hunfs  hands  as  agent  of  the 
Bartons,  and  he  could  not  part  with  them  again  without  their  assent.  We 
*Co&8ider  that  the  first  pledge  was  given  up  entirely,  and  a  new  contract  rui  jo 
made  by  the  second  transaction.  We  are  all,  therefore,  of  opinion  that  ^ 
^6  Judgment  of  the  King's  Bench  must  be  affirmed^ 

Judgment  affirmed. 


RATCLIFFE  n.  BLEASBY. 

The  defendant,  after  settling  a  draft  of  articlea of  partnerahip  with  the  plaintilT,  having  eo* 
groased  and  executed  a  deed,  differing  in  some  respects  from  the  draft  of  the  articles, 
the  plain  tiff  refused  to  execute  the  deed  ;  but  having  afterwards  commenced  an  action 
for  breach  of  agreement  to  take  him  into  partnership,  he  moved  to  be  at  liberty  to  in- 
spect and  copy  the  deed.    The  court  refused  to  order  such  inspection. 

An  affidavit  of  the  plaintiflf's  attorney  stated,  that  this  action  was  brought 
to  recover  a  compensation  in  damages,  for  breach  of  an  agreement  to  take  the 
plain tiflf  into  partnership ;  that  a  draft  of  the  articles  of  co-partnership  was 
prepared  by  the  defendant's  attornies,  perused  and  settled  by  the  plaintiflTt 
and  returned  by  him  to  the  defendant's  attornies ;  that  an  engrossment  of  a 
deed  of  co-partnership  between  the  plaintiflT  and  defendant  was  made,  signed, 
and  executed  by  the  defendant,  and  retained  in  his  possession ;  that  the 
plaintiff  had  no  copy  of  the  draft  or  deed,  and  that  the  defendant  had  refused 
to  furnish  copies  at  the  plaintiff's  expense. 

Cross,  Seijt.,  upon  this  affidavit,  and  upon  an  opinion  pronounced  by  hina 
al  the  requisition  of  the  court,  that  a  copy  of  these  instruments  was  necessary 
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to  enable  the  pkintiff  to  declare  safely,  obtained  in  the  last  term  a  rule  niai 
for  the  plaintiflT  1o  be  at  liberty  to  inspect  and  take  a  copy  of  the  above 
mentioned  draft  and  deed. 

Wildly  Serjt.,  (upon  an  afHdavit  which  stated  that  the  deed  executed  b^ 
the  defendant  differed  in  sonic  respects  from  the  draft  settled  by  the  plainiifi' 
and  that  ihe  plainiitf  had,  iherefore,  refused  to  execute  the  deed)  *no\v 
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showed  cause  against  the  rule.     He  urged,  that  in  all  the  decisions 


the  principle  on  which  the  indulgence  now  asked  by  the  plaintiff  had  been 
granted,  was,  that  the  party  holding  the  instrument  was  a  trustee  for  the  party 
requiring  a  copy  ;  that  this  could  not  be  the  case  with  a  party  holding  instru- 
ments, neither  of  which  had  been  signed  by  the  plaintid*;  and  upon  which, 
therefore,  he  could  have  no  cause  of  action. 

CrosM,  The  draft  assented  to  by  both  parties  is  their  agreement,  though 
not  signed.  Morrow  v.  Saunders^  1  B.  &  B.  318,  is  a  decision  expressly  in 
favor  of  the  present  application,  the  only  difference  between  the  two  cases 
being,  that  in  that  case  the  plaiatiif  retained  a  deed  which  had  been  signed 
and  was  called  for  by  the  defendant ;  in  the  present  the  defendant  has  signed 
and  retained  a  deed  called  for  by  the  plaintiflT.  In  Clifford  v.  Taylor,  1 
Taunt.  167,  Blakey  v.  Porter,  Id.  386,  liaieman  v.  FhUlips  4  Tauiit.  157. 
and  King  v.  King  4  Taunt  666,  the  court  has  recognised  the  convenience 
of  this  practice,  and  its  own  jurisdiction  to  pursue  it.  That  jurisdiction 
enables  them  to  compel  parties  to  a  suit  to  do  justice.  How  far  the  engrossed 
instrument  may  be  binding  on  the  Defendant  is  a  matter  to  be  ascertained  at 
the  trial  of  the  cause,  and  not  summarily  upon  motion  ;  but  if  he  be  refused 
a  sight  of  ii,  he  may  be  nonsuited,  and  prevented  from  entering  into  the 
mtrits  of  his  ease. 

Best,  C.  J.,  I  agree  with  the  observations  which  were  made  from  time  to 
time  by  Afarntfield,  C.  J.,  that  it  is  fit  for  the  courts  of  law,  as  far  as  possible, 
to  save  its  suitors  from  the  expense  of  resorting  to  a  court  of  equity,  in  order 
to  establish  a  common  law  right.  If,  however,  the  law  compels  them  to 
*1'A1  P''^^^^^  ^^  that  course,  *we  have  not  authority  to  alter  it;  and  the 
-'  only  question  for  us  to  decide  at  present,  is,  whether  we  are  warranted, 
by  any  rule  of  practice  established  in  this  court,  to  do  what  is  now  required 
of  us.  But  as  to  the  deed,  we  should  go  farther  than  the  court  has  ever  yet 
gone,  if  xve  acceded  to  the  present  application  ;  for  though  the  deed  has  been 
signed  by  the  defendant,  the  plaintiff  has  refused  to  sign  it,  and  thereby  has 
repudiated  all  interest  in  the  instrument :  having  done  this,  he  cannot  call  on 
the  conrt  to  order  an  inspection  ;  for  the  principle  established  by  all  the 
cases  is,  that  a  party  can  only  be  compelled  to  produce  a  deed  where  he 
holds  it  as  a  trustee  for  another.  In  Baleman  v.  Phillips,  indeed,  the  party 
applying  was  not  a  party  to  the  instrument,  but  it  was  given  to  the  party  who 
held  it,  to  allay  the  apprehensions,  and  afford  a  kind  of  security  to  the  credi- 
tors uf  a  bank  on  which  there  had  been  a  run.  By  that  instrument  the 
holder.  Bowlings  was  authorised  to  assure  the  inhabitants  of  Pembroke  that 
the  subscribers  to  it  would  be  accountable  for  the  payment  of  notes  issued  by 
the  Milford  bank  to  the  extent  of  30,000/.  The  authority  in  writing,  there- 
fore, given  to  Bowling,  was  for  the  advantage  of  the  plaintiff  who  was  a 
creditor,  as  well  as  the  other  creditors ;  and  Mansfield,  C.  J.,  says,  **  This 
rale  is  called  for  on  the  ground  that  the  plaintiffs  are  interested  in  the  paper, 
and  that  is  the  only  ground  on  which  they  can  support  their  application.  On 
the  declaration  the  plaintiffs  state,  that,  at  the  time  of  giving  the  guarantee* 
they  held  some  notes,  and  in  consequence  of  it  became  possessed  of  others.'* 
He,  therefore,  pats  it  upon  the  ground  that  the  party  who  held  it  held  itai 
tmtlee  for  the  olhers :  he  then  goes  on,  **  This  paper  is  certainly  not  of  a 
puUiC'Dataret  lUte  eorporation  books  on  records,  but  it  is  a  paper  in  whieh 
ihe  plainttffs  are  interested.    In  the  case  of  Oibome  t.  TajfloTt  in  the  eomt 
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of  King's  Bench,  it  seems  ^admitted,  that  if  the  party  had  been  inter-   r«|«| 
ested  he  might  have  had  the  prodaction  of  the  instrument.'*  '- 

So  in  the  present  case,  if  the  plaintiff  had  any  interest  the  defendant  would 
not  be  permitted  to  withhold  the  deed.  Morrow  v.  Saunders  is  clearly  dis- 
tinguishable from  the  present  ease,  because  the  deed  was  required  by  the 
party  who  had  executed  it  at  the  hands  of  the  party  who  had  not.  It  is  just 
the  converse  of  this  case,  in  which,  if  the  plaintiff  had  executed  the  deed  in- 
stead of  the  defendant,  there  might  have  been  some  ground  for  the  application. 
In  Blakey  v.  Porter^  Mansfield^  C.  J.,  puts  his  decision  on  the  same  footing 
as  in  Bateman  v.  PhiUipa,  •♦  Of  what  use  would  the  defendant's  covenant 
be,  if  the  plaintiff  could  not  get  access  to  it  7  Parties,  in  order  to  save  the 
expense  of  double  stamps,  are  unwisely  content  to  execute  one  part  only  of 
an  indenture.  Is  it  not,  however,  the  necessary  consequence  of  this  practice 
that  the  party  who  has  the  custody  undertakes  to  produce  the  deed  when 
wanted  for  the  use  of  both  ?" 

He  puts  it  on  the  principle  of  an  implied"  undertaking  that  the  party  who 
has  the  deed  holds  it  as  a  trustee  for  both.  That  case,  however,  has  nothing 
in  common  with  the  present,  but  the  opinion  of  Gibbs,  C.  J.,  in  Street  v. 
Brown,  6  Taunt.  302,  is  conclusive  :  there,  two  parts  of  a  charter-party  were 
supposed  to  have  been  interchangeably  executed,  and  the  part  of  which  the 
master  of  the  chartered  vessel  had  the  custody,  was  lost  at  sea  with  the  ship, 
but  the  court  would  not  compel  the  charterer  to  grant  an  inspection  and  copy 
of  the  other  part,  for  the  purpose  of  the  plaintiffs  declaring  with  certainty ; 
and  the  ground  on  which  the  Chief  Justice  decides  is,  **  The  one  party  exe- 
cutes a  deed,  by  which  he  binds  himself,  and  the  other  executes  a  deed  by 
which  he  binds  *himself,  and  the  one  having  lost  his  part,  calls  on  the  r»|«2 
other  to  produce  his :  it  is  like  the  case  where  a  man  having  given  a  '■ 
bond  and  kept  a  copy  of  it,  the  other  losing  the  bond  applies  for  a  copy  of 
the  copy : — we  should  not  grant  that." 

In  the  course  of  his  judgment  he  has  commented  on  all  the  cases,  and  has 
declared  the  principle  on  which  inspection  is  ordered,  to  be,  that  the  party 
holding  the  instrument  is  considered  a  trustee  for  the  party  applying.  How 
can  that  be  affirmed  in  the  present  case  ?  It  has  been  urged,  indeed,  that,  by 
the  producticm  of  the  deed  at  the  trial,  the  plaintiff  may  be  nonsuited  ;  but  if 
we  were  to  act  on  that  consideration,  we  might  on  motion  order  something 
like  a  bill  of  discovery  in  every  case.  In  ejectment,  the  lessor  of  the  plain- 
tiff is  always  liable  to  be  nonsuited  by  the  production  of  deeds  which  may 
disclose  a  title  better  than  his  own ;  but  in  order  to  obtain  a  sight  of  them,  he 
must  apply  to  a  court  of  equity.  In  the  present  case,  however,  one  of  the 
instruments,  the  drafl  of  the  articles  of  co-partnership,  appears  to  have  been 
at  one  time  agreed  on  by  both  parties ;  as  to  that,  the  defendant  stands  in  the 
situation  of  a  trustee  for  the  plaintiflf,  and  the  rule  for  its  production  must  be 
made  absolute. 

Park,  J.,  The  principle  on  which  these  applications  have  been  granted 
is,  that  the  party  holding  the  deed  has  been  a  trustee  for  the  party  requiring 
a  sight  of  it ;  but  the  defendant  in  this  case  cannot  be  esteemed  a  trustee  for 
the  plaintiff,  as  to  a  deed  which  the  plaintiff  refused  to  execute.  The  prin- 
ciple laid  down  by  the  Court  of  King's  Bench  in  Taylor  v.  Osborne  is,  that 
the  application  will  not  be  attended  to  where  the  party  applying  is  neither  an 
instrumental  party,  nor  has  any  interest  in  the  deed  ;  and  that  seems  the 
more  expedient  rule;  Street  v.  Brown  seems  to  trench  closely  upon 
^Taylor  v.  Osborne,  and  to  be  a  case  of  some  hardship ;  but  our  juris-  rt  1 50 
diction  ought  to  be  exercised  consistendy  with  the  rule  of  law,  and  not  *- 
to  infringe  upon  the  province  of  equity.  Morrow  v.  Saunders  is  quite  con- 
sistent with  what  we  now  decide,  for  in  that  case  the  deed  was  executed  by 
the  party  who  applied  for  its  production.    The  draft  of  the  articles  in  tlie 
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present  ease  u,  however,  an  instrument  in  which  both  parties  have  an  inter- 
est, and  as  to  that  the  rule  must  be  made  absolute. 

BvRiiovoHt  J.  Upon  the  affidavits  now  before  us,  the  deed  required  can  be 
of  od  avail  to  the  plaintiff,  and  inspection  has  only  been  allowed  of  what  the 
partj  would  probably  give  some  evidence.  This  deed  has  been  repudiated  by 
the  plaintiff,  and  amounts  to  nothing.  Where  both  parties  have  an  interest 
in  the  same  deed,  I  hope  we  should  come  to  the  good  sense  of  the  thing,  and 
order  an  inspection,  without  driving  them  into  a  court  of  equity ;  but  even 
equity  would  not  compel  the  production  of  a  title  deed,  in  which  both  parties 
litigant  have  not  an  interest. 

Gasbi^k,  J.  I  cannot  accede  to  the  position  that  this  court  has  jurisdiction 
in  sU  cases  to  compel  parties  to  do  what  is  requisite  for  the  purposes  of 
juBtiee.  But  when  a  party  has  an  interest  in  a  deed  he  has  a  right  to  inspect 
it,  as  the  creditors,  in  the  case  of  Baiejnan  v.  Phillips  ;  the  plaintiff  however 
has  DO  interest  in  this  deed  of  which  he  requires  the  inspection.  In  the  draft 
of  the  articles  he  may  have  an  interest,  because  that  was  settled  by  both  par- 
ties, as  the  foundation  of  a  mutual  agreement.  But  the  plaintiff  having  re- 
fused to  execute  the  deed,  it  can  neither  be  necessary  to  enable  him  to  declare, 
nor  can  he  have  any  right  to  call  for  its  production.  The  rule,  therefore, 
mast  be  made 

Absolute  as  to  the  draft  of  the  articles  only,  and  discharged  as  to 
the  deed. 


[*154  ^DAYIES,  et  al.,  v.  ARNOTT,  HASKINS,  and  SHEPPARD. 

Obligors  in  a  bastaidjr  bond  discharged  uoder  the  insolvent  debtor's  act  subsequently  to  a 
judgment  on  the  bond,  are  liable  tor  expenses  incurred  in  respect  of  the  bastard  sub- 
sequently to  their  discharge. 

SciKB  FACIAS  on  a  judgment  in  ah  action  on  a  bastardy  bond,  the  condition 
of  which  was  to  indemnify  the  parish  of  Christ  Churchy  against  all  charges 
«md  expenses  which  might  be  imposed  on  them  for  the  birth,  maintenance, 
clothing,  educating,  or  bringing  up  a  bastard  child,  of  which  Jimott,  was  the 
reputed  father.  The  setre  facias  suggested  that  since  the  time  of  the  plain- 
tiff *s  recovery  upon  breaches  of  the  condition  of  this  bond  formerly  assigned, 
the  defendants  had  again  broken  the  condition,  by  allowing  the  parish  to  incur 
farther  expense  in  respect  of  Jlmott^s  child. 

The  defendant  Haskins  pleaded,  that  since  the  recovery  of  the  said  judg- 
ment, and  after  the  occurring  of  the  subsequent  breach  of  condition,  and 
before  sning  out  the  scire  facias,  by  an  order  of  the  court  for  the  relief  of 
insolvent  debtors,  Haskins,  was  discharged  from  the  said  further  breach,  and 
the  damages  thereby  sustained  by  the  parish  since  the  said  judgment. 

Defendant  Sheppard,  pleaded  that  he  was  in  custody  in  the  Fleet,  in  July, 
1824  ;  that  the  causes  of  action,  if  any,  accrued  against  him  before  he  was 
80  in  custody ;  that  afterwards,  by  an  order  of  the  court  of  insolvent  debtors, 
he  was  duly  discharged  according  to  the  act  of  Parliament,  and  thereby  dis- 
charged from  the  said  causes  of  action,  if  any. 

The  plaintiffs  replied,  as  to  Haskins,  that  the  further  breach  suggested  in 

die  scire  facias  was  committed  after  the  making  of  the  order  of  the  insolvent 

debtor's  court,  and  that  by  such  order  HasHns,  was  not  discharged  from 

*1651   *^^  *^*^  further  breach,  and  the  damages  thereby  sustained  by  the 

J  parish. 
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And  as  to  Sheppard,  that  the  further  breach  was  conimitted,  and  the  dam- 
ages thereby  occasioned  were  sustained  by  the  parish,  after  the  making  of  the 
order  of  the  insolvent  debtor's  court,  and  that  by  such  order  Sheppardj  was 
not  discharged  from  the  said  further  breach,  and  the  damages  thereby  sus- 
tained by  the  parish. 

These  replications  concluded  to  the  country,  and  tlie  defendanu  having 
joined  issue,  the  cause  was  tried  before  Best,  C.  J.,  at  the  London  sittings, 
after  Easier  term  last,  when  it  was  proved  that  the  parish  had  paid  sums  on 
account  of  ^motVs  child,  from  April,  1824,  to  March,  1825,  but  that  Has- 
kins  and  Sheppard,  having  included  in  their  respective  schedules  the  bond  and 
judgment  on  which  the  present  scire  facias  was  brought,  were  discharged  by 
the  court  for  the  relief  of  insolvent  debtors,  in  October,  1824,  and  a  verdict 
was  taken  for  the  plaintiffs  for  such  damages  only  as  had  accrued  since  that 
period,  with  leave  for  Haskins  and  Sheppard,  to  move  to  set  aside  the  verdict, 
and  enter  it  in  favor  of  themselves. 

Onslow,  Serjt.,  for  the  defendant  Sheppard,  and  WUde,  Serjt.,  for  the 
defendant  Haskins,  having  obtained  rules  nisi  accordingly,  on  the  ground  that 
by  the  discharge  under  the  insolvent  debtor's  act,  they  were  released  from  all 
further  claims  in  respect  of  the  bond, 

Taddy,  and  Pell,  Seijts.,  showed  cause. 

By  1  6r.  4,  c.  1 19,  s,  10,  the  bond  creditors  of  an  insolvent  are  to  be  enti- 
tled to  receive  a  dividend  of  the  estate  of  the  prisoner  in  such  manner  and 
upon  such  terms  and  conditions  as  if  the  prisoner  had  become  banknipt. 
Now  in  bankruptcy  the  just  and  true  debt  alone  can  be  proved,  and  not  the 
penalty  of  a  bond,  *21  Jac.  1,  c.  16,  s,  0. ;  and  the  bankrupt  is  only  r^icg 
discharged  from  such  debts  as  are  capable  of  proof  under  the  commis-  ■■ 
sion.  But  the  future  expenses  which  may  be  incurred  by  a  parish  in  main- 
taining a  bastard  are  altogether  contingent,  cannot  be  the  subject  of  valuation 
or  proof;  nor  can  the  bankrupt  be  discharged  from  them  by  his  certificate. 
Overseers  of  St.  Martinis  v.  Warren,  1  B.  ^  A.  491.  A  bond  given  by  the 
putative  father  and  his  sureties,  or  even  a  promissory  note,  Cole  v.  Gotcer,  6 
East,  111,  are  no  more  than  a  security  or  indemnity  against  future  debt,  and 
every  expense  incurred  after  certificate  is  a  new  debt,  and  a  new  cause  of 
action.  Previously  to  the  49  G.  3,  an  annuity  could  not  be  proved  unless  it 
were  secured  by  a  bond  with  a  penalty ;  and,  even  in  that  case,  the  penalty 
was  not  the  subject  of  proof,  but  only  the  value  of  the  annuity,  provided  it 
did  not  exceed  the  penalty.  But  a  mere  engagement  for  indemnity,  where  no 
damnification  had  been  incurred,  could  never  be  proved.  MUlen  v.  Whitlen" 
borough,  1  Camp.  428,  Goddard  v.  Vanderheyden,  3  Wils.  270.  And  even 
if  the  contingency  on  a  bastardy  bond  could  be  valued  like  the  future  pay- 
ments of  an  annuity,  it  is  contrary  to  the  policy  of  the  law  to  allow  any  proof 
or  anticipative  payment  in  respect  of  it,  lest  the  parish'ofilicers,  having  re- 
ceived such  payment  in  advance,  should  thereby  have  an  interest  to  neglect 
the  child.  Cole  v.  Gower,  The  judgment  which  has  been  obtained  in  this 
case  is  only  for  damages  up  to  the  time  of  the  action,  and  under  the  8  &  9 
W.  2,  c.  U,  does  not  constitute  a  debt,  but,  like  the  bond  itself,  stands  only 
as  a  security  against  future  expenses.  Then  by  the  28th  section  of  1  G,  4, 
c.  119,  the  insolvent's  discharge  is  not  to  Bpply  to  any  jiidgment  which  can- 
not be  put  in  force  at  the  time  of  the  discharge ;  and  *in  respect  of  r«]ei« 
half  the  expenses  claimed  under  the  present  scire  facias,  the  judgment  ^ 
on  the  bond  could  not  have  been  put  in  force  at  the  time  of  the  insolvent's 
discharge, 

Onslow,  and  ffilde,  in  support  of  the  rule. 

The  causes  of  action  upon  this  scire  facias  did  not  arise  subsequently  to 
the  judgment;  for  the  judgment  is  the  cause  of  action.  Executors  if  Wright 
V.  AW/,  1  T.  R.  388,  and  the  sdre  facias  is  no  more  than  a  continuation  of 
the  suit.     With  regard  to  proof  of  debts  under  a  bankruptcy,  although  con- 
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tingent  damages  are  not  provable  in  respect  of  a  covenant,  yet  a  penality  may 
.  be  the  subject  of  proof,  Ex  parte  Mart^  9  V'es.  335,  and  before  the  4.9  G.  3, 
an  annuity  could  only  be  proved  in  virtue  of  the  penalty  of  the  bond  under 
which  it  was  secured.  In  all  the  cases  the  forfeiture  of  the  bond  is  the  ground 
of  proof.  Totuiaint  v.  Mariinnant,  2  T.  R.  100.  The  future  expenses 
attending  the  maintenance  of  the  child  are  not  more  a  matter  of  contingency 
than  the  future  payments  of  an  annuity,  and  are  equally  susceptible  of  valu- 
ation. There  are  many  contingent  claims,  which  may  be  the  subject  of  proof 
under  a  bankruptcy,  as  in  Ex  parte  Bowlatt,  2  Rose,  416,  where  the  engage- 
njent  was  to  pay  200/.  a  year  till  the  party  obtained  church  preferment ;  and 
the  proof  may  go  to  the  whole,  although  the  forfeiture  has  only  been  in  res- 
pect of  a  part  of  the  contingency.  Ex  parte  Wincheatert  I  Atk.  1 17,  Ex 
parte  Cocfcthoti^  Cooke's  Bkpt.  Laws,  103.  [Best^  C.  J.  In  all  those  cases 
there  was  a  debt,  a  saleable  debt;  can  a  mere  Dond  of  indemnity,  in  a  case 
like  thfis,  be  sold  ?J  A  bail  bond  is  not  a  security  for  a  debt,  but  for  the  defend- 
*L581  ^^^^^  appearance,  and  yet  if  it  be  forfeited  before  *bankrupu;y,  it  is  dis- 
J  charged  by  the  certificate.  CouUqu  v.  Hommon,  2  B.  &  C.  626.  So 
where  the  forfeiture  is  before  bankruptcy,  proof  may  be  s^dmitted  in  respect 
of  a  payment  to  be  made  afterwards.  Hodton  v.  Betl,  7  T.  R.  07,  Ex  parte 
Xingn  8  Ves.  334.  In  the  case  of  tlie  overseers  of  St,  MartirCs  v.  Warrjeriy 
no  judgment  had  been  obtained  upon  the  bond,  so  that  the  cause  of  action 
was  clearly  new ;  and  in  Cole  v.  Gower^  the  overseers  had  stipulated  to  re* 
ceive  a  particular  sum  instead  of  an  indemnity,  which  stipulation  the  court 
held  to  be  illegal ;  but  it  was,  notwithstanding,  holden  allowable  for  them  to 
receive  ouch  a  aiim  on  a  motion  to  stay  proceedings  on  a  bastardy  bond,  on 
payment  of  the  penalty.  Shuti  v.  Proctor,  2  Marsh.  226.  As  to  the  statute 
of  8  &  9  fF.  3,  c.  11.,  that  does  not  prevent  the  judgment  from  being,  like 
every  other  judgment,  a  fixed  and  proveable  debt,  but  only  regulates  the  time 
and  mode  of  execution.  la  the  26th  clause  of  the  1  G.  4,  c.  119,  the  causes 
for  which  the  insolvent  may  be  imprisoned  anew,  are  eniimerated ;  a  claim 
like  that  on  the  present  bond  is  not  an^ong  them,  and  in  a  decision  on  a  sim- 
ilar act,  was  holden  not  to  be  sustainable.     Cotterel  v.  Hook,  1  Doug.  97. 

Best,  C.  J.  Even  if  we  could  have  been  satisfied  that  the  defendants 
would  have  been  discharged  by  bankruptcy  and  certificate,  that  would  have 
fillen  far  short  of  proving  that  they  were  discharged  under  the  provisions  of 
the  insolvent  debtor's  act,  for  in  the  present  case  we  must  look  to  that  act 
only,  and  if  that  does  not  exonerate  the  defendants  from  every  claim  in  res- 
pect of  their  bond,  Uie  bankrupt  laws  cannot  avail  them.  But  it  is.  not  clear 
*i591  ^^^  ^^^y  could  have  been  discharged,  *even  by  bankruptcy  and 
-*  certificate.  According  to  the  principle  established,  in  Cole  v.  Gower, 
the  claim  for  future  contingent  expenses  in  respect  of  such  a  bond,  could  not 
be  proveable  under  the  commission,  and  if  it  be  not  proveable,  the  bankrupt 
cannot  be  discharged  from  it  by  certificate.  Lord  Ellenborough  says,  public 
policy  requires  that  the  parish  ofiieers  should  not  be  allowed  to  take  a  specific 
•um  in  respect  of  such  a  claim,  because  they  would  thereby  have  an  interest 
to  neglect  the  child  for  whom  it  was  paid.  They  have,  therefore,  no  certain 
or  saleable  property  in  such  a  claim.  But  in  all  the  cases  in  which  an  interest, 
though  contingent,  has  been  allowed  to  be  proved  under  a  commission  of 
bankruptcy,  that  interest  has  been  a  saleable  interest,  which  distinguishes  it 
at  once  from  the  present  claim.  The  case,  therefore,  of  the  overseers  of  St, 
Martbi^i  v.  Warreth  is  in  point  for  the  defendant.  In  that  case,  the  obligee, 
in  a  bastardy  bond,  after  the  bond  had  been  forfeited,  became  bankrupt  and 
obtained  his  certificate ;  and  it  was  holden  that  the  parish  officers  were  not 
ihereby  precluded  from  recovering  on  the  bond  further  expenses  incurred  sub- 
sequently to  the  bankruptcy  :  the  court  said,  **  This  was  a  debt  upon  a  con- 
tin|ency,  and  one  too  in  its  nature  wholly  incapable  of  valuation,  and  there- 
fore, not  proveable  under  the  commission.     The  case  of  an  annuity  is  an 
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exception  to  the  general  rale :  there,  indeed,  the  courts  have  admitted  the 
amount  of  the  contingent  debt  to  be  valued  and  proved :  but  there  you  can 
only  estimate  the  duration  of  life  ;  here,  the  expenses  for  which  the  party  is 
liable  may  vary  in  consequence  of  the  sickness  of  the  child  ;  the  contingency 
here  is,  not  only  the  duration  of  life,  but  the  continuance  of  health ;  it  is  sub- 
jected to  every  accident  of  human  life,  and  is  most  precarious  and  uncertain ; 
how  then  could  its  value  be  estimated  iso  as  to  be  proved  under  a  commis- 
sion ?' 

*If«  therefore,  the  present  had  been  a  case  of  bankruptcy,  that  deci-  rs|gQ 
sion  would  not  have  been  distinguishable.  But  independently  of  any  '- 
principle  of  the  bankrupt  laws,  the  words  of  the  insolvent  debtor*s  act  of 
themselves  decide  the  case.  This  is  a  bond  for  the  payment  of  uncertain 
damages  ;  for  the  liquidation  of  a  future  account ;  and  as  such,  is  within  the 
statute  of  8  &  9  fF.  3.  c.  1 1.  «.  8.  Now  what  is  the  situation  of  the.  obligor 
under  that  statute,  aAer  judgment  has  been  entered  up  on  his  bond  for  dam- 
ages incurred  by  antecedent  breaches  of  condition  ?  Is  there  any  debt  cre- 
ated in  respect  of  future  contingent  damages  ?  No,  but  merely  a  security  in 
case  they  accrue.  The  judgment  has  an  eflect  with  respect  to  such  damages, 
but  its  only  effect  is  that  of  bein£  a  lien  on  the  obligor's  real  property  from 
the  time  of  signature.  **  In  case  me  defendant  aAer  judgment  and  before  exe- 
cution shall  pay  into  court  the  damages  assessed  and  costs,  a  stay  of  execu- 
tion shall  be  entered,  or  if  by  reason  of  an  execution, -the  plaintiff  should  be 
fully  paid,  the  defendant's  boidy,  lands,  or  goods  shall  be  thereupon  forthwith 
discharged,  but  the  judgment  shall,  notwithstanding,  remain  as  a  further  secu- 
rity to  answer  the  plaintiff  for  such  damages  as  he  may  sustain  by  any  further 
breach  contained  in  the  same  deed,  upon  which  plaintiff  may  have  a  9cire 
facias  upon  the  said  judgment  against  the  defendant,  suggesting  other 
breaches."  The  plaintiff  cannot  sue  for  the  penalty,  even  in  the  tirst  instance, 
but  only  for  the  damages  he  has  actually  sustained,  and  when  they  have  been 
satisfied,  he  can  issue  no  execution  till  he  suggests  that  fresh  damages  have 
subsequently  occurred.  How  does  the  insolvent  act  I  G.  4.  c.  119.  apply  to 
this  ?  by  the  28th  section  it  is  ^  provided,  that  it  shall  be  lawful  to  proceed 
against  the  prisoner  discharged,  upon  any  judgment,  recognizance,  or  other 
security  obtained  or  given,  which  could  not  have  been  put  in  force  against  such 
prisoner  at  the  time  of  his  obtaining  such  discharge,  *any thing  in  that  r*|A| 
act  contained  to  the  contrary  notwithstanding.*'  It  is  clear  that  at  the  *- 
time  of  the  insolvents'  discharge,  the  judgment  could  not  have  been  put  in 
force,  for  the  expenses  which  have  subsequendy  accrued.  Therefore,  coup 
ling  this  proviso  with  the  8th  section  of  the  8  &  9  ff\  3.  c.  11.  the  defendants 
are  clearly  liable  on  this  scire  facias. 

The  26th  section  has  no  application  to  the  present  case,  and  the  decision  in 
Douglass  to  which  we  have  been  referred  proceeded  on  a  statute  which  did 
not  contain  any  provision  similar  to  that  in  the  28th  section  of  1  G, 
4.  c.  119. 

That  section  overrides  the  whole  act,  and  the  prisoner  can  claim  no  exemp- 
tion from  a  judgment,  unless  it  is  one  that  could  have  been  put  in  force  at  the 
time  of  his  discharge.  My  opinion  procee<ls  on  this  provision  of  the  statute ; 
and  without  any  reference  to  the  bankrupt  laws,  the  rule  which  has  been 
obtained  in  behalf  of  the  defendants  must  be  discharged. 

Park,  J.  The  only  question  is,  whether  coupling  the  statute  8  &  9  ff\  3. 
with  the  insolvent  debtor's  act,  the  defendants  are  discharged.  'I'his  case 
clearly  ftills  within  the  statute  of  ff\  3.,  and  the  provision  in  the  28ih  spction 
of  the  insolvent  debtor's  act  is  conclusive.  Could  the  judgment  on  which  this 
scire  facias  proceeds  have  been  put  in  force  at  the  time  of  the  prisoner's  dis- 
charge ?  unquestionably  not.  The  principle  established  in  Co/e  v,  Gower 
was  recognised  in  Staniforth  v.  Stagg  before  Lawrence^  J.,  at  Niai  Prius  on 
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the  nortfaern  cireuit,  and  his  deeision  was  ailerwards  eoofirmed  upon  a  motion 
is  the  Court  of  King*8  Bench.     SkiUi  v.  Proctor  did  not  overrule  Cole  v. 
Gower^  and  is  clearly  distinguishable. 
BuRBOUoH  and  Gasbleb,  Js.»  concurring,  the  rule  was 

Dischaiged. 
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la  C.  B.,  provided  there  be  fifteen  days  between  the  tetU  of  the  first  and  the  retarn  of  the 
second,  a  second  writ  of  tdrefmeia*  may  be  tested  and  issued  before  the  quarto  die  post 
of  the  retarn  of  the  first. 

Smmdmif  may  be  reckoned  as  a  dmj  in  one  of  the  four  days  which  must  elajise  between  the 
return  of  the  second  writ  and  signing  judgment. 

WiLDB,  Seijt.,  moved  to  set  aside  two  writs  of  scire  faeioM  which  had  been 
issued  against  Moaie^  one  of  the  bail  in  this  cause,  together  with  z  fieri  faciaM 
which  succeeded  them,  upon  the  ground,  among  other  objections,  that  though 
Moaie  was  constantly  resident,  and  might  have  been  found  within  the  baili- 
wick of  the  sheriflf  of  Middlesex,  from  the  time  the  first  scire  fudas  was  sued 
out  to  the  time  when  the  second  was  returned,  and  could  have  rendered  his 
principal,  if  called  on  to  do  so,  he  had  received  no  notice  whatever  of  the 
writs,  to  each  of  which  the  sherifiT  of  Middlesex  had  returned  nilul  and  non 
est  inventus. 

And  also,  that  the  second  writ  was  tested  on  the  same  day  as  the  return  of 
the  first 

The  first  was  tested  on  the  6th  of  Novanher^  made  returnable  in  eight  days 
of  St.  Martin  (the  18th,}  and  issued  on  the  17th,  with  a  direction  to  be 
letnrned  non  est  inventus. 

The  second  was  tested  on  the  18th,  issued  on  the  19th,  and  made  return- 
able in  fifteen  days  of  St,  Martin  (the  25th  of  November)  with  a  direction  to 
be  returned  non  est  inventus.  He  also  objected,  that  the  judgment  which  was 
signed  on  the  30th  of  November  was  premature,  one  of  the  days  between  the 
25th  and  the  30th  having  been  a  Sunday ;  so  that  there  were  not  four  clear 
juridical  days  before  the  return  of  the  writ  and  the  signing  judgment.  Where 
bail  was  concerned  the  four  day  rule  ought  to  exclude  a  Sun&y,  as  the  bail 
could  not  render  on  that  day;  fVathen  v.  Beaumont,  \i  East,  71. 
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*The  court  having  referred  to  the  prothonotary  to  state  what  was 
the  practice  as  to  the  scire  facias. 

He  reported,  that  the  practice  had  in  some  instances  been,  to  give  the  order 
for  and  teste  the  second  writ  of  scire  facias  on  the  return  day  of  the  first,  or 
before  the  quarto  die  post,  and  in  some  instances  on  the  quarto  die  post :  and 
that  he  thought  either  coiirse  was  right.  The  practice  as  to  the  signing  judg- 
ment was  usual  and  regular. 

Wilde,  now  objected  to  this  report,  that  in  all  the  books  of  practice  it  was 
laid  down  that  the  second  writ  must  be  tested  on  the  quarto  die  post  of  the 
retarn  of  the  first ;  and  that  the  first  was  generally  returnable  on  a  Sundai/, 
on  which  day  the  second  writ  could  not  be  tested  or  issued. 

Best,  C.  J.  There  are  many  parts  of  the  practice  of  the  court  for  which 
it  might  be  diflicult  now  to  assign  a  reason ;  but  that  practice  having  bceu 
established  and  acted  on,  it  is  belter  to  abide  by  it.  Our  ofilicer  has  reporiud, 
that  the  course  which  has  been  pursued  m  the  present  instance  is  not  irregular, 
and  the  only  thing  of  importance  is,  tiiat  the  bail  should  have  fifteen  days  to 
render,  which  they  have  had  here,  between  the  teste  of  the  first  writ  and  the 
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return  of  the  second.  With  respect  to  the  signing  of  the  judgment,  the  course 
in  this  court  has  always  been  to  consider  Sunday  as  one  of  the  four  days 
which  are  allowed  before  signing;  and  Cresweli  y,  Gretn^  14  East,  537«  is 
direcdy  contrary  to  the  case  in  1 1  East. 

Park  and  Bvrrouoh,  Js.,  concurred. 

*Gaseleb,  J.     I  feel  myself  bound  by  the  report  of  the  officer;^  r^tftA 
but  it  seems  so  contrary  to  common  sense,  that  the  party  should  have   ^ 
four  days  to  appear  after  the  return  of  the  first  writ,  and  yet  that  a  second  may 
issue  before  the  four  days  have  elapsed,  that  I  hope  the  subject  will  be  taken 
into  consideration. 

As  to  the  signing  the  judgment,  1  think  the  practice  is  clearly  ascertained 
in  this  court,  and  reasonable. 

Ride  dischaiged* 


TAPLIN  V.  ATTY. 

Whero  a  sheriflTt  warrant  to  lery  «ieciition  had,  after  the  lery,  been  retamed  hj  the 
bailiff  to  the  under-aberiff  while  the  aheriff  was  yet  in  oflieet  and  the  bailiff,  upon  being 
called  aa  a  witness,  did  not  produce  it :  ileld,  that  proof  of  notice  to  the  aheriff'a  actor* 
ney  to  produce  it  was  sufficient  to  entitle  the  party  to  give  parol  evidence  of  its  contents. 

Trover  against  the  sheriff  of  Warwickshiref  for  certain  goods  of  the  plain- 
tiff which  the  sheriff  had  taken  under  an  execution,  issued  by  one  JReynolds 
against  the  effects  of  one  Sianian, 

At  the  trial  before  Fark^  J.,  London  sittings  in  Eatter  term  last,  in  order 
to  connect  the  sheriff  with  the  transaction,  the  bailiff  who  conducted  the  exe- 
cution was  called,  but  without  any  vibpana  duca  tecum^  to  produce  the 
sheriff's  warrant  for  levying;  he,  however,  stating  that  he  had  returned  the 
warrant  to  the  under-sheriff,  the  plaintiff,  in  order  to  entitle  himself  to  give 
parol  evidence  of  its  contents,  proved  service  on  the  defendant's  attorney  of  a 
notice  to  produce  the  warrant  at  the  trial,  the  defendant  having  been  still  in 
office  at  the  time  the  warrant  was  returned  to  the  under-sheriff.  The  learned 
judge,  however,  thought  this  was  not  sufficient,  and  that  the  plaintiff  ought  to 
have  given  such  a  notice  to  the  under-sheriff  or  his  attorney,  which  not  having 
been  done,  the  plaintiff  was  nonsuited. 

*Vaughan^  Serjt.,  obtained  a  rule  nut  in  the  last  term  to  set  aside    r«|||. 
this  nonsuit  and  have  a  new  trial,  on  the  ground  that,  under  the  circum-   ■> 
stances  of  the  case  parol  evidence  of  the  contents  of  the  warrant  ought  not  to 
have  been  excluded.     Against  this  rule, 

Peli,  Serjt.,  in  this  term  showed  cause.  The  bailiff  ought  to  have  been 
served  with  a  iubpcetia  duces  tecum^  and  also  the  under  sheriff,  before  parol 
evidence  could  be  received  of  the  contents  of  the  warrant.  The  constant 
practice  is,  that  if  a  warrant  be  executed,  the  bailiff  keeps  it  for  his  own  justi- 
fication, and  merely  returns  to  the  sheriff  a  memorandum  of  what  has  been 
done.  In  Martin  v.  BeiU  1  Stark.  415,  a  notice  had  been  given  to  the  sheriff 
to  produce  the  warrant,  but  that  was  holden  not  sufficient  to  let  in  parol  proof" 
of  its  contents. 

Faughan,  and  ff'iide,  Seijts.,  in  support  of  the  rule.  The  warrant  was  in 
the  possession  of  the  under-sheriff,  and  his  possession  is  the  possession  of  the 
bheriff.  The  sheriff  and  his  officers  are  one  ;  Bro^  Mr.  Sheriff.  In  Drake 
V.  Sykes,  7  T.  R.  1 17.  iMwrence^  J.,  said,  the  admissions  of  the  under- 
sheriff  would  affect  the  sheriff :  and  a  notice  to  a  customer  to  produce  a  check 
is  sufficient  to  let  in  parol  evidence  of  its  contents,  although  it  is  lodged  at  his 
banker's  office,  Ck)at€9  v.  Partridge^  1  Moody  k,  Ryan,  166.     So  a  notice  to 
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a  ship-owner  to  produce  papers,  although  the  captain  has  possession  of  them 
for  his  own  protection,  BMney  v.  RUMe^  1  Stark.  338. 

Best,  C.  J.  This  was  an  action  of  trover  against  the  sheriffs  of  Wanmck' 
^1661  '^''^^*  ^^^  taking,  under  an  execution  *against  one  Stanton^  goods  which 
J  the  plaintiff  alleged  to  be  his  property.  In  order  to  connect  the  sheriff 
with  the  transaction  it  was  necessary  to  prove  his  warrant  to  the  bailiff  who 
levied  the  execution.  The  bailiff  was  subpcBoaed,  but  not  under  a  subpcRna 
duces  tecum;  had  he  been  called  under  a  gubpcena duces  tecum  he  would  pro- 
bably have  procured  the  warrant,  but  his  account  was,  that  he  had  returned 
it  to  the  under-sheriff.  There  has  been  some  difficulty  as  to  the  time  at  which 
the  warrant  was  so  returned,  but  my  Brother  Parley  thinks  it  was  during  the 
time  when  the  sheriff  remained  in  office  ;  no  notice  was  given  to  the  under- 
sheriff  to  produce  the  warrant,  and  if  it  had  been  placed  in  his  hand  after  the 
iheriff  had  gone  out  of  office,  our  judgment  might  have  been  different,  for  it 
would  be  inconvenient,  when  the  sheriff  is  no  longer  in  office,  to  compel  him 
to  send  perhaps  across  the  whole  county  to  apprise  his  under-sheriff  of  such 
a  notice  :  but  as  he  was  still  in  office,  and  as  his  under-sheriff  is  in  law  iden- 
tified with  him,  we  think  notice  to  the  sheriff  is  equivalent  to  notice  to  the 
under-sheriff.  When,  therefore,  the  notice  was  served  upon  the  sheriff's 
attorney,  he  ought  to  have  sent  to  the  under-sheriff  for  the  warrant.  The 
case  of  Martin  v.  J9e//,  is  distinguishable,  inasmuch,  as  the  paper  was  not 
traced  to  the  hand  of  the  under-sheriff.  The  rule,  therefore,  for  a  new  trial, 
which  has  been  obtained  in  this  case,  must  be  made 

Al  solute. 
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Coemption  io  thA  arbitrator  ii  no  aoawer  to  a  notion  for  an  attachraent  for  noD-p«rform- 

anco  of  an  award. 

Onslow,  Seijt,  showed  cause  against  a  rule  for  an  attachment  against  the 
defendant  for  not  performing  an  award  made  under  a  rule  of  court,  and  he 
proposed  to  prove  by  affidavit  corruption  in  the  arbitrator ;  but 

The  court  said,  that  such  an  objection  was  not  any  answer  to  a  motion  for 
an  attachment,  although  it  might  have  formed  the  ground  of  a  specific  motion 
for  setting  aside  the  award  ;  for  this  they  referred  to  Holland  v.  Brooke^  6  T. 
R.  161,  and  Braddick  v.  Thompson^  8  East,  344,  and  observing  that  the  rule 
in  Holland  t.  Hrooki^  was  founded  on  good  sense,  they  made  die  rule 

Absolute. 


CHATFiEU)  and  Wife,  OemandaaU ;  80UTER,  Tenant. 

The  court  will  not  stay  the  proceedings  io  a  writ  of  right  till  the  costa  of  a  prior  ejeot. 

ment  are  paid, 

Wasi,  Serjt,  had  obtained  a  rule  calling  on  the  demandants  to  show  cause 
why  all  further  proceedings  on  the  above  writ  of  right  should  not  be  stayed 
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until  the  tenant's  costs  of  an  ejectment  brought  for  the  same  premises  were 
satisfied,  in  which  ejectment  the  lessors  of  the  plaintiff,  aAer  entering  the 
cause  for  trial  in  1810,  withdrew  the  record. 

*Pelit  Serjt.,  who  was  to  have  shown  cause,  was  stopped  by  the  r««^ 
court,  who  called  on  ^ 

ffUde,  to  support  his  rule.  He  urged  that  the  practice  of  the  court  was, 
not  to  allow  the  second  proceeding  to  be  pursued,  till  the  costs  of  the  first 
were  paid,  if  the  second  was  substantially  the  same  as  the  first,  and  that  the 
rule  was  not  confined  to  any  particular  form  of  action.  [Gaielee,  J.,  referrec 
to  the  note  in  3  Bosanquel^  and  Fuller ,  23.]  That  authority  limited  the  rule 
to  cases  where  the  first  proceeding  had  been  decided  on  the  merits.  But  if 
the  demandants  had .  had  any  merits,,  thjey  would  not  have  abandoned  their 
ejectment  in  1816,  and  have  remained  inactive  till  the  present  time. 

Best,  C.  J.  The  abandonment  of  the  ejectment  was  no  decision  on  the 
merits,  and  the  court  has  no  power  to  stay  the  proceedings  in  a  writ  of  right 
till  the  costs  of  a  prior  ejectment  are  paid ;  it  is  a  totally  different  proc^d- 
ing :  The  rule  often  operates  with  hardship  in  ejectment,  and  it  wonld  be 
more  liable  to  do  so  in  a  writ  of  right,  by  preventing  a  pvty  who  was  poor 
from  asserting  his  title. 

The  rest  of  the  court  concurring,  the  rule  was 

Discharged, 
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Where,  in  ejectment,  the  tenants  in  poeseesion, — ^bavinff  undertaken  to  appear,  enter  into 
the  common  consent  rule,  plead  inttanter,  and  take  abort  notice  of  trial, — made  no  de- 
fence at  the  trial,  but  sued  out  a  writ  of  error  when  judgment  waa  aigned,  the  court 
allowed  the  lessor  of  the  plaintiff  to  tak'e  hia  judgment  againat  the  caaual  ejector. 

A  RULE  in  this  cause  for  setting  aside  with  costs  a  judgment  against  the 
casual  ejector,  and  the  subsequent  execution,  on  account  of  some  misnomer 
in  the  notice  of  declaration,  had  been  discharged,  and  execution  withdrawn, 
upon  the  tenants  in  possession  undertaking  to  appear,  enter  into  the  common 
consent  rule,  plead  instanter,  and  accept  short  notice  of  trial. 

No  defence  was  made  at  the  trial,  and  it  not  appearing  that  the  tenants  had 
any  merits,  final  judgment  was  signed  and  costs  taxed,  when  the  lessor  of  the 
plaintiff  was  served  with  a  rule  for  the  allowance  of  a  writ  of  error.  Where- 
upon 

D^Oyly^  Serjt.,  obtained  a  rule  nisi  for  execution  to  issue  against  the  ten- 
ants in  possession,  notwithst^mding  the  allowance  of  the  writ  of  error. 

His  affidavit  stated  the  belief  of  the  lessor  of  the  plaintiff  *s  attorney,  that 
the  writ  was  brought  solely  for  delay,  and  thai  the  lessor  of  the  plaintiff  had 
received  notice,  that  unless  the  premises  were  forthwith  pulled  down,  pro- 
ceedings would  be  taken  on  the  part  of  the  city  of  London^  to  pull  them  down, 
which  would  put  him  to  a  great  additional  expense  ;  he  urged  that  the  under- 
taking entered  into  by  the  tenants  in  possession  amounted  to  an  engagemen* 
to  try  the  merits  of  the  cause  only,  and  to  avoid  delays  of  every  kind. 

Pe//,  Serjt.,  who  showed  cause,  contended,  that  without  an  affidavit  of  a 
declaration  from  the  mouth  of  the  tenants  in  possession,  or  their  attorney,  that 
the  error  was  'brought for  delay, this  rule  could  not  be  made  absolute,  ry,.^^ 
as  error  would  lie  on  a  suit  in  ejectment,  as  well  as  in  any  other  case,  ^ 
and  he  referred  to  Evans  v.  Svoete^  2  Bingh.  326,  Harrison  v.  Grote,  6  T.  R. 
400,  Rawlins  v.  Perry,  1  N.  R.  307. 
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But  the  court  thought  that  this  proceeding  was  not  a  compliance  with  the 
undertaking  entered  into  by  the  tenants  in  possession,  and  without  deciding 
any  general  question,  they  said  the  lessor  of  the  plaintiflf  might  sue  out  execu- 
tion on  his  judgment  against  the  casual  ejector. 


PETTY  V.  ANDERSON. 

A  wife  having  carried  on  baaineaa  on  her  own  accoaot  daring  the  impriionment  of  her 
hoebaod,  and  be  having  returned  to  live  with  her  after  hia  diaeharga :  Held,  on  motion 
for  a  new  trial,  after  a  verdict  against  him,  that  he  was  liable  for  articles  furnished  in 
this  businesa,  with  his  knowledge,  after  his  return,  though  the  invoices  and  receipts 
were  in  the  name  of  the  wife,  and  she  was  rated  to  and  paid  the  poor's  and  paving  rates. 

Assmmrr  for  foods  sold  and  delivered.  At  the  trial  of  the  cause  before 
Bt9i^  C.  J.,  London  sittings,  after  Eatier  term  last,  the  evidence  on  the  part 
of  the  plaintiff  was,  that  the  goods,  whiqh  were  for  the  purpose  of  carrying  on 
the  confectionary  business,  had  been  delivered  from  the  9th  of  August^  1823, 
to  February^  1824,  at  a  baker*s  and  confectioner's  shop,  over  which  was  the 
name  Andtnmu  v  That  upon  these  occasions  the  defendant  had  been  repeat- 
edly seen  in  the  shop,  and  when  called  on  for  payment,  referred  to  his  wife, 
sajring  she  managed  those  things,  and  adding  that  he  was  a  journeyman  to  his 
wife,  that  be  received  no  wages,  and  that  the  plaintiff  had  better  not  go  to  law, 
or  perhaps  he  would  get  4s.  in  the  pound.  The  defendant's  son  oAen  ordered 
«i«ii  the  *goods,  and  when  his  wife  was  applied  to,  she  said  she  would 
"*J   tell  Mr.  jSnderaon. 

The  evidence  on  the  part  of  the  defendant  disclosed,  that  previously  to 
Jiuguit  1823,  he  had  carried  on  the  business  of  a  baker  in  the  house  in 
which  the  plaintiff's  goods  were  delivered  ;  had  gone  to  prison,  and  had  been 
discharged  under  the  insolvent  debtor's  act,  when  he  returned  to  live  with  his 
wife;  that  several  tradesmen  in  the  neighborhood  had  given  credit  to  the 
wife,  who  during  the  defendant's  imprisonment  had  set  up  and  carried  on  the 
business  of  a  confectioner  and  baker  on  her  own  account;  the  Christian  name 
Andrew^  which  had  formerly  been  inscribed  over  the  shop  when  the  defend- 
ant carried  on  in  it  the  business  of  a  baker,  having  been  erased,  and  the  name 
Anderton  alone  being  left ;  the  landlord  received  the  rent  of  the  house  from 
the  defendant's  wife,  and  she  was  rated  to  and  paid  the  poor's  and  paving 
rates  ;  the  plaintiff  *s  iniroices  and  receipts  for  the  goods  were  also  made  out 
in  her  name ;  the  defendant's  daughter  had  ordered  and  had  once  paid  for 
goods  in  her  mother's  name,  and  the  defendant  never  interfered  in  the  house 
in  the  way  of  paying  and  receiving  money. 

Bt9t^  C.  J.,  summed  up  the  whole  of  the  evidence  to  the  jury,  but 
commented  upon  the  fact  of  the  defendant  saying  the  plaintiff  had  better  not 
go  to  law.  or  he  might  get  4«.  in  the  pound  ;  this,  he  thought,  identified  him 
with  the  business,  and  proved  his  knowledge  of  his  wife's  transactions  ;  con- 
necting this  with  the  circumstance  of  his  being  in  the  house  where  the 
business  was  carried  on,  assisting  in  the  business,  and  subsisting  on  the 
profits  (for  he  had  declared  he  received  no  wages,)  the  learned  Chief  Justice 
pot  it  to  the  jury  whether  any  man  could  doubt  that  she  was  the  agent  of  het 
hosband,  and  directed  them  to  find  for  the  plaintiff. 
sj^2l       *The  jury  having  found  a  verdict  accordingly, 

^       fVUdt^  Serjt.,  obtained  a  rule  nisi  for  a  new  trial,  which  he  moved 
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for  on  the  ground,  that  the  qircumetances  of  the  case  ^hc^wed  the  defendaat'e 
wife  to  be  a  sole  trad or«  or  thjit  a(  all  events  it  ought  to  have  been  left  to  the 
jury  to  say  whetlier.  or  not  the  credit  was  given  tp  her  alone.  He  cited 
Btntley  v.  Griffith,  5  Taunt.  356, 

Vaughan  Serjt.,  who  showed  cause,  characterised  the  conduct  of  the  de- 
fendant as  a  gross  fraud,  and  insisted  that  the  case  though  left  to  the  jury 
with  a  strong  expression  of  the  opinion  of  the  judge,  was  still  correctly  left 
to  them  upon  a  matter  of  fact  which  their  verdict  had  determined ;  namely, 
the  agency  of  the  wife. 

Wilde,  in  support  of  his  rule,  objected  that  no  fact  had  been  left  to  the  jury, 
but  that  they  had  been  directed  to  find  fur  the  plaintiff  without  considering 
whether  or  not  credit  had  been  given  to  the  wife  alone.  Supposing  the  hus- 
band*s  conduct  afforded  a  presumption  in  law  that  the  wife  acted  as  his 
agent,  there  were  many  facts  in  the  case  on  which  the  jury  ought  to  have 
been  required  to  consider  whether  or  not  that  presuroptioa  was  rebutted. 

Pabk,  J.  There  is  always  some  difficulty  as  to  the  mode  in  which  a  pre- 
siding judge  is  to  state  his  opinion^  to  th.e>  jury.  Now^  though  the  Chief 
Justice  expressed  a  strong  opinion  upon  the  presentr  occasion,  he  summed  up 
the  whole  of  the  evidence  to  the  jury,  and  thereby  left  it  in  their  power  to 
form  a  judgment  of  their  own. 

In  Cox  v.  KUchiH,  1  B.  &  Pl  339^  BuUw^  J.,  stales  very  clearly,  the^ 
limits  within  which  rules  for  new  trials  are  to  be  ^sonfined,  and  he  r^tm^ 
lays  it  down,  that  the  court  will  not  merely  examine  whether  the  de-  I- 
fendant  be  strictly  liabliB  in  point  of  law,  if  the  verdict  is  consistent  with  the 
justice  and  conscienoe  of  the  ease*  The  present  verdict  is  so  correct  that  no 
new  trial  ought  to  alter  it.  The  only  fault  in  the  lear^ied,  Chief  Justice  was, 
that  he  did  not  describe  the  whole  transaction  to  the  jury  as  a  gross  fraudk 
As  justice  has  been  fairly  attained,  it  would  be  unwise  to  disturb  the  verdict 
.  upon  any  supposed  nicety  as  to  the  way  in  which  the  case  might  have  been 
put  to  the  jury.  When  a  judge  is  clearly  wrong  in  point  oflaw,  or  nonsuits 
improperly,  that  may  be  a  ground  for  a  new  trial,  but  a  strong  expression  of 
opinion,  where  the  case  calls  for  it,  cannot  be  a  ground  of  objection.  In 
iMngfort  V.  7V/or,  1  Salk.  113,  the  husband  was  holden  liable  on  no  other 
ground  than  the  fact  of  his  cohabiting  with  his  wife. 

BuRRouoH,  J.  I  should  have  charged  the  jury  in  the  same  way  as  the 
Chief  Justice  has  done,  and  we  shall  not  send  a  case  down  for  new  trial 
when  we  see  the  verdict  must  go  a  second  time  the  same  way.  The  hus- 
band was  present  and  assisting  in  the  business,  and  therefore  clearly  liable  to 
the  plaintiff's  claim. 

Gaseleb,  J.,  expressed  the  same  opinion. 

Best,  C.  J.  The  husband  took  advantage  of  the  trade  that  was  carried  on, 
by  living  on  the  profits,  and  a  legal  presumption  arises  from  that  circum- 
stance, that  the  wife  conducted  the  U^ade  as  his  agent.  In  the  present  case 
he  might  have  exonerated  himself  if  he  chose,  by  discontinuing  the  trade  his 
wife  ^carried  on.  Undoubtedly  the  presumption  arising  from  his  pre-  t^awj^ 
sence  might  have  been  rebutted,  but  there  were  no  facts  in  the  present  *- 
case  to  repel  the  presumption.  The  bills  of  parcels,  indeed,  were  made  out 
to  the  wife,  but  the  husband  was  at  home,  and  assented  to  the  delivery  of  the 
goods,  which  is  a  stronger  case  than  that  in  Comyn»^  Digest,  where  the  wife 
went  out  and  ordered  apparel  by  herself.  The  case  of  Btntley  v.  Griffin  ie 
not  like  the  present.  The  clothes,  it  is  true,  were  in  that  case  furnished  to 
the  wife  while  living  with  her  husband,  but  the  contract  was  made  privately 
and  the  salesman  was  told  not  to  bring  them  home  while  the  husband  was 
within.  In  the  present  instance  there  is  nothing  to  repel  the  evidence  of  the 
husband's  assent. 

Rule  discharged. 
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Where  there  were  three  verdicts  ;  the  first  in  favor  of  the  plaintifT,  the  second  in  favor  of 
the  defendant  bjr  reason  of  a  mis-direction,  and  the  third  in  favor  of  the  defendant  upon 
the  merits,  and  the  rule  for  the  first  n«w  (rial  reserved  the  consideration  of  cosrs,  the 
court  allowed  the  defendant  to  take  the  costs  of  the  first  or  second,  at  his  option,  and 
the  cosu  of  the  third. 

In  this  ease  there  were  three  trials.  The  plaintiff*  succeeded  in  the  first ; 
the  defendant  succeeded  in  the  second,  by  reason  of  a  mis-direction  of  the 
Judge,  and  in  the  third,  upon  the  merits. 

By  the  rule  for  the  first  new  trial,  the  consideration  of  the  costs  of  the  first 
trial  was  to  be  reserved  ;  in  the  rule  for  the  second,  nothing  was  said  about 
costs. 

^1751        *^^  prothonotary  having  allowed  the  defendant  the  costs  of  the  two 
•'    last  trials, 

Vaughan*  Seijt.,  obtained  a  rule  niti  for  reviewing  the  taxation,  on  the 
ground  that  costs  were  never  allowed  where  a  verdict  was  obtained  through 
the  mis-direction  of  a  Judge. 

The  prothonotary  referred  to  Shulbred  v.  NtUif  HuUock  on  Costs,  391 
and 

Pell^  and  Wilde^  Serjts.,  who  showed  cause,  argued,  that  if  the  court  would 
not  allow  the  plaintiff  his  costs  upon  the  result  of  the  first  trial,  but  then  re- 
served the  consideration  of  them  for  the  event,  still  less  would  they  allow 
them  when  the  event  showed  that  the  merits  were  with  the  defendant. 

The  court  took  time  to  consider,  desiring  to  assimilate  the  practice  of  the 
two  courts  in  these  matters ;  and  now 

Best,  C.  J.,  said,  it  was  not.  necessary  upon  this  occasion  to  interfere  with 
the  practice,  inasmuch  as  the  court  had  a  dncretion  left  in  them  by  the  terms 
of  the  first  rule.  They,  therefore,  allowed  the  defendant  his  option  to  take 
the  costs  of  the  first  or  second  trial,  but  not  of  both,  and  also  the  costs  of  the 
third. 


•176]  •HOLMES,  demandant ;  SETON,  Tenant ;  FOREMAN,  Vouchee. 

Recovery.      Affidsrit  of  presentation  necesmiy  to  admit  the  word  "  advowson**  in  an 

amendment. 

RouoH,  Serjt.,  moved  to  amend  a  recovery,  by  inserting  the  word  advow- 
«Ofi,  the  deed  to  lead,  to  uses,  conveying  all  the  hereditament 9  of  the  party, 
and  all  tWus  in  the  parish  named  in  the  deed,  and  in  the  county  of  Kent. 

The  recovery  was  suffered  in  1796,  and  an  affidavit  stated  that  possession 
had  gone  conformably  to  it  ever  since ;  but  there  was  no  allegation  of  any 
presentation  having  been  made. 

The  court  said  mere  was  no  doubt  they  had  a  right  to  include  advowaon 
under  the  word  hereditaments^  but  they  required  an  affidavit,  stating  by 
whom  the  last  presentation  was  made,  whether  that  presentation  had  taken 
place  before  or  afler  the  recovery. 

The  court  intimated  that,  after  this  term,  they  would  take  no  recovery  at 
chambers. 


94  Henry  v.  Tayloh.  T.  T-  1825.  [*177 

•HENRY  V.  TAYLOR. 

The  court  set  aiide  an  annnity  where  910{..  the  consideration  money,  was  paid  to  the 
grantor,  whoimmedialely  returned  it  all  but  XL  to  pay  off  preceding  annuities,  and  \65L 
which  the  attorney,  who  negociated  the  affair,  retained  for  his  trouble. 

Vauohan,  Serju,  obtained  a  rule  nin  to  set  aside  a  judgment,  together  with 
a  grant  executed  by  the  defendant  for  securing  an  annuity,  and  for  delivering 
up  and  cancelling  the  securities,  upon  the  ground  that  part  of  the  consider* 
aiion  money  was  returned,  and  part  retained. 

The  defendant's  affidavit  stated,  among  other  things,  that  for  the  purpose 
of  redeeming  certain  annuities  already  granted,  the  consideration  for  which 
had  been  630/.,  for  the  purpose  also  of  discharging  arrears,  ^nd  charges  for 
insurance,  the  consideration  was,  upon  the  proposal  of  Messrs.  Howard  4* 
Gibbs,  increased  to  910/.,  and  the  annuities  from  105/.  to  130/. 

That  upon  payment  of  the  last-mentioned  consideration,  Gibbi,  handed  to 
the  defendant  a  parcel  of  bank-notes,  which  he  stated  to  be  of  the  value  of 
910/.,  and  the  defendant  immediately,  without  Gibb't  leaving  the  room,  re« 
turned  them  to  Cribbi^  at  his  desire : 

That  Gibba,  then  handed  him  1/.  and  a  few  shillings,  as  the  balance  of  the 
account  between  them,  from  which  account  it  appeared  that  Howard  Ijr  Gibbif 
had  obtained,  in  the  manner  above  stated,  about  165/.  for  themselves  on  this 
one  transaction,  though  they  had  delivered  no  bill  or  statement  of  their  charges 
for  negotiating  the  business. 

ffiUe^  Serjt.,who  showed  cause  against  the  rule,  endeavored  to  distinguish 
this  from  the  preceding  cases,  by  the  circumstance  that  the  money  was  re- 
turned to  pay  off  a  just  debt,  and  he  argued  that  the  act  of  Parliament  was 
only  directed  against  transactions  in  which  the  returning  was  the  result  of  a 
previous  agreement  to  enable  the  broker  to  retain  more  than  his  lawful  • 
commission. 

*  Faughan,  in  support  of  his  rule,  referred  to  Calton  v.  Forttr^  2    r»i  »o 
Bingh.  370,  Gorton  v.  Champneyt^  I  Bingh.  287,  and  fVilliam$on  v.    >- 
Goold.U.  31G. 

Best,  C.  J.  I  am  clearly  of  opinion  that  this  annuity  must  be  set  aside. 
The  ground  alleged  is,  that  a  part  of  the  consideration  has  been  retained  or 
returned ;  and  either  of  those  expressions  may  be  properly  applied  to  this 
transaction.  But  it  is  unnecessary  to  give  any  opinion  on  that  part  of  the 
case,  because  there  is  an  attorney *s  bill  of  165/.  for  negotiating  a  loan  of  910/., 
and  no  explanation  given  of  the  items  of  which  the  charge  is  composed. 
Without  explanation,  it  must  be  taken  to  be  an  unfair  charge ;  and  the  atten* 
tion  of  the  attorney  having  been  called  to  it  by  the  rule  which  objects  to  the 
retainer,  he  was,  therefore,  bound  to  i^how  that  the  charge  was  fair  and  rea- 
sonable. 1  fully  concur  with  the  cases  which  have  been  decided  in  this  court ; 
but,  without  adverting  to  the  authority  of  any  case,  this  is  clearly  a  retainer 
within  the  terms  of  the  act  of  Parliament. 

Park,  .1.  1  am  of  the  same  opinion  ;  and  if  we  were  to  give  the  act  the 
construction  required  on  the  part  of  the  plaintiff,  we  should,  in  effect  re- 
peal it. 

The  act  has  been  repeatedly  and  most  deliberately  considered,  and  it  is  im- 
possible to  entertain  any  doubt,  unless  at  one  sweep  we  say  that  all  we  have 
decided  on  the  subject  is  wrong.  It  is  indifferent  whether  the  transaction  be 
styled  a  returning  or  a  retainer.  The  whole  is  a  juggle  and  a  mummery,  con- 
trived to  elude  the  salutary  provisions  of  the  act. 

The  rest  of  the  court  concurring,  the  rule  was  inade 

Absolute, 
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By  deed  of  1750,  .ands  were  limited  to  the  nee  of  such  person  as  H.,  D.,  M.,  and  C. 
•hoald  by  theii  joint  deed,  in  the  presence  of  two  witnesses,  appoint: 

And  for  defsult  ol  soch  appointment,  to  the  use  of  such  person  asAf.,  D.,  and  itf.,  in  case 
they  should  all  survive  C.,  by  their  joint  deed,  in  the  presence  of  two  witnesses,  should 
■ppoint : 

And  in  default  of,  and  until  such  appointment 

Part  of  the  premises  lo  C.  for  life,  without  impenchroent  of  wsste  ; 

And  that  part  after  her  decease,  and  ihe  rest  of  the  premises,  to  the  use  of  such  person  as 
U.  by  deed,  in  the  presence  of  two  witnesses,  should  appoint ; 

And  for  default  of,  and  until  such  appointment,  to  H.  and  his  heirs  forever. 

By  a  settlement  made  in  1751,  on  the  nyirria^e  of  M,  with  S.,  and  attested  hy  three  wit- 
nesses. H.,  D.,  itf.,  and  C.  granted,  barsained,  sold,  reletuedt  confirmed,  directed,  lim« 
ited.  and  appointed  the  premises  to  L,  and  his  heirs,  to  the  uses,  trusts,  intents,  and  pur- 
poses theremafter  expressed,  concerning  the  sam4;  among  which  was  a  term  of  five 
hundred  years  to  the  use  of  Zr.,  in  trust  to  raise  portions  for  younger  children  by  ssle  or 
mortgage  of  the  premises  thereby  granted  and  releatfd,  so  as  that  thereby  none  of  the 
prior  estates  in  the  premises  should  be  impeached  and  incumbered  ;  and 

U ,  Z>.,  itf.,  and  C.  covenanted  that  they  (or  one  of  them)  were  seised  of  the  premises  by 
them  thereby  granted  and  releated  for  an  absolute  estate  of  inheritance,  and  that  they 
would  make  such  farther  assurance  of  the  premises  thereby  re/eosccf,  tettled,  or  a$§ured, 
ss  should  be  required  : 

Held,  that  the  legal  fee  of  the  premises  did  not  become  vested  in  L, 

The  following  case  was  sent  for  the  opinion  of  tliis  court  by  the  Master  of 
the  Rolls. 

By  indentures  of  lease  and  release,  bearing  date  respectively  the  Ist  and 
td  of  June,  1750,  the  release  being  /rtpar/i/e,  and  made  between  Humphrey 
Roberti^  and  Dorothy  his  wife,  Mary  Boberts,  spinster,  daughter  and  heir 
apparent  of  the  said  Humphrey  Roberta^  and  Dorothy  his  wife,  and  Catherine 
RoberlM,  widow,  of  the  first  part ;  John  SaluMbury,'  and  John  Eiiis,  of  the 
second  part ;  and  Robert  fVynne^  and  Owen  Holland,  of  the  third  part ;  and 
by  a  common  recovery  suffered  in  pursuance  thereof^  at  the  great  session  for 
the  county  of  Caernarvon^  on  the  8th  of  September,  1750,  certain  messuages, 
lands,  and  hereditaments,  the  estate  and  inheritance  of  the  said  Humphrey 
*1801  ^^^^^9  ^^^  certain  other  messuages,  *lands,  and  hereditaments,  the 
^  estate  and  inheritance  of  the  said  Catherine  Roberts,  an%  certain  other 
messaages,  lands,  and  hereditaments  and  premises,  therein  described  to  have 
been  theretofore  purchased  by  the  said  Humphrey  Roberts,  and  all  other  the 
messuages,  lands,  tenements,  and  hereditaments  whatsoever  of  them  the  said 
Humphrey  Roberts,  and  Dorothy  his  wife,  Mary  Roberts  and  Catherine 
Roberts,  or  any  of  them,  in  the  parishes  therein  mentioned,  and  elsewhere  in 
the  county  of  Caernarvon,  with  their  appurtenances,  were  limited  to  the  use 
and  behoof  of  such  person  and  persons,  and  for  such  estate  and  estates,  and 
subject  to  such  provisoes,  powers,  limitations,  trusts,  conditions,  and  agree- 
ments, as  the  said  Humphrey  Roberts,  and  Dorothy  his  wife,  Maiy  Roberts 
and  Catherine  Roberts,  at  any  time  or  times  thereafter  during  the  term  of  their 
natural  lives,  by  any  their  joint  deed  or  deeds,  writing  or  writings,  to  be  by 
them  duly  executed  in  the  presence  of  two  or  more  credible  witnesses,  should 
dmtt,  limit,  and  appoint;  and  in  default  of  such  direction,  limitation,  and 
appointment,  to  the  use  and  behoof  of  such  person  or  persons,  for  such 
estate  and  estates,  and  subject  to  such  provisoes,  powers,  limitations,  and 
agreements,  as  the  said  Humphrey  Roberts,  and  Dorothy  his  wife,  and  Mary 
Ihhttti,  yjn  case  they  should  all  of  them  survive  the  said  Catherine  Roberts) 
«liould  at  any  time  or  times  after  the  decease  of  the  said  Catherine  Roberts, 
by  any  their  joint  deed  or  deeds,  writing  or  writings,  to  be  by  them  executed 
ia  the  presence  of  two  or  more  credible  witnesses,  direct,  limit,  or  appoint ; 
and  for  default  of  and  until  such  direction,  limitation,  and  appointment  res- 
pectively as  aforesaid,  as  to  certain  parts  of  the  said  hereditaments,  to  the  use 
of  the  said  Catherine  Roberts^  and  her  assigns  for  her  life,  without  impeach- 
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ment  of  waste ;  and  as  to  as  well  the  said  last-mentioned  messuages,  lands, 
and  hereditaments,  so  limited  to  the  said  Catherine  *Eoberi»^  for  her  life  r«  ■  ^^i 
as  aforesaid,  from  and  after  her  decease,  as  also  as  to  all  the  rest  and  *- 
residue  of  the  said  messuages,  lands,  hereditaments,  and  premises  therein- 
before mentioned,  whereof  such  common  recovery  should  be  had  and  suf- 
fered as  aforesaid,  and  whereof  no  use  was  thereinbefore  limited  and  declared, 
to  the  use  and  behoof  of  such  person  and  persons,  and  for  such  estate  and 
estates,  and  subject  to  such  provisoes,  powers,  limitations,  trusts,  conditions, 
and  agreements,  as  the  said  Humphrey  Roberts,  at  any  time  or  times  there- 
after, during  the  term  of  his  natural  life,  by  any  his  deed  or  deeds,  writing 
or  writings,  to  be  by  him  duly  executed,  in  the  presence  of  two  or  more  cre- 
dible witnesses,  or  by  his  last  will  and  testament  in  writing,  to  be  by  him  the 
said  Humphrey  RobertUf  also  duly  executed,  in  the  presence  of  three  or  more 
credible  witnesses,  should  direct,  limits  or  appoint ;  and  for  default  of  and 
until  such  direction,  limitation,  or  appointment,  to  the  use  and  behoof  of  the 
said  Humphrey  Roberta,  his  heirs  and  assigns  forever. 

By  indentures,  bearing  date  respectively  the  Ist  and  2d  days  of  October^ 
1751,  the  former  being  a  lease  for  a  year,  and  made  between  the  said  Hum- 
phrey  Roberts,  and  Dorothy  his  wife,  the  said  Mary  Roberts,  and  Catherine 
Roberts,  of  the  one  part ;  and  Wittiam  Mostyn,  John  Lloyd,  Robert  ffynne, 
(of  Garth  win,)  and  Pearce  fVvnne,  of  the  other  part ;  and  the  latter  being 
tripartite,  and  made  between  Robert  ffynne,  the  elder,  and  Robert  fVynne, 
the  younger,  son  and  heir  apparent  of  the  said  Robert  Wynne,  the  elder,  of 
the  first  part ;  the  said  Humphrey  Roberts,  and  Dorothy  his  wife,  and  the  said 
Mary  Roberts,  and  Catherine  Roberts,  of  the  second  part ;  and  the  said  Wil* 
Ham  Mostyn,  John  IJoyd,  Robert  Wynne,  (of  Garthmn,)  and  Pearce  Wynne, 
of  the  third  part ;  af\er  settling  divers  messuages,  lands,  and  hereditaments 
belonging  to  the  said  Robert  Wynne,  the  elder,  and  Robert  *lVunne,  r«tQo 
the  younger,  to  the  uses  therein  mentioned,  it  was  witnessed,  "  that  in  ^ 
consideration  of  a  marriage  then  intended  to  be  solemnized  between  the  said 
Robert  Wynne,  the  younger,  and  the  said  Mary  Roberts,  and  of  the  provision 
thereinbefore  made  for  her  or  her  issue,  and  for  the  settling  the  messuages, 
lands,  tenements,  hereditaments,  and  premises  thereinafter  mentioned,  to  the 
uses  therein  expressed  concerning  the  same,  the  said  Humphrey  Roberts,  and 
Dorothy  his  wife,  Mary  Roberts,  and  Catherine  Roberts,  did  grant,  bargain, 
sell,  release,  and  confirm,  direct,  limit,  and  appoint,  unto  the  said  WVliam 
Moslyn,  John  IJoyd,  Robert  Wynne,  (of  Garthwin,)  and  Pearce  Wynne,  in 
their  actual  possession,  being  by  virtue  of  the  said  lease  for  a  year  made  to 
them  by  the  said  Humphrey  Roberts,  and  his  wife,  Mary  Roberts,  and  Cathe- 
rine Roberts,  as  therein  mentioned,  the  several  messuages,  lands,  tenements, 
and  hereditaments  therein  particularly  described  (and  which,  in  fact,  included 
the  messuages,  lands,  tenements,  and  hereditaments  comprised  in  the  said  in- 
dentures of  the  1st  and  2d  of  June,  1750,  and  whereof  such  recovery  was 
Suffered  as  aforesaid,)  with  their  and  every  of  their,  appurtenances,  and  all 
'otiier  the  messuages,' lands,  tenements,  and  hereditaments,  situate,  lying,  and 
being  in  the  said  county  of  Caernarvon,  wherebf  or  wherein  the  said  Hum- 
phrey Roberts,  then  was  seised  of  any  estate  of  inheritance,  in  possession, 
reversion,  remainder,  or  use,  and  all  the  reversion  and  reversions,  remainder 
and  remainders,  ilc, ;  and  all  the  estate,  right,  tide,  interest,  use,  trust,  posses- 
sion, property,  claim,  and  demand  whatsoever,  of  them  the  said  Humphrey 
Roberts,  and  Dorothy  his  wife,  Mary  Roberts,  and  Catherine  Roberts,  or  any 
of  them,  of,  in,  and  to  the  same  hereditaments  and  premises,  and  every  of 
■them,  and  every  partund  pafcel  thereof,- to  have  and  to  hold  the  same  prem- 
ises so  granted  and  released  unto  the  said  ffUliam  Mostyn,  John  Lioyd, 
'^Robert  Wynne,  (o(  Ctnrthwini)  und  Pearce  Wynne^  their  heirs  and  r,,o3 
assigns  forever,  to  the  several  uses,  intents,  and  purposes,  and  under  ■• 
the  provisoes,  powders,  limitations,  and  agreements  thereinafter  mentioned. 
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expressed,  limited,  and  declared,  of  and  concerning  the  same  respectiyely ; 
that  is  to  say,  in  the  meantime  and  until  the  said  then  intended  marriage 
shoald  take  effect,  to  the  same  uses  and  estates  as  the  said  hereditaments  and 
premises  then  respectively  stood  limited  ;  and  from  and  immediately  af\er  the 
solemnization  of  the  said  then  intended   marriage,  as  to  part  of  the  lands, 
hereditaments  and  premises  therein  comprised,  to  the  use  and  behoof  of  the 
said  Humphrey  BobtrlM^  and  Dorothy  his  wife,  and  their  assigns,  for  and 
daring  the  term  of  their  natural  lives,  uiid  the  life  of  the  longer  liver  of  them, 
without  impeachment  of  or  for  any  manner  of  waste,  during  the  life  of  the 
said  Humphrey  Robtrtu  only,  for  and  as  tlie  jointure  of  the  said  Dorothy,  and 
in  full  satisfaction,  lieu,  and  bar  of  her  dower  ur  thirds,  out  o^  any  real  estate, 
whereof  the  said  Humphrey  Soberts^  then  was  or  should  at  any  time  there- 
after during  her  coverture  be  seised,  and  as  for  and  concerning  other  part  of 
the  lands  and  hereditaments  therein  mentioned  and  described,  to  the  use  and 
behoof  of  the  said  Humphrey  RobertH,  and  his  assigns,  for  and  during  the 
term  of  his  natural  life,  without  impeachment  of  waste,  and  as,  to,  for,  and 
touchiog  certain  other  parts  of  the  lands,  hereditaments,  and  premises  therein 
mentioned,  to  the  use  and  behoof  of  the  said  Catherine  RoberU^  and  her  as- 
signs, for  and  during  the  term  of  her  natural  life,  without  impeachment  of 
waste ;  and  as  to,  for,  and  concerning  the  several  capital  and  other  messuages, 
lands,  tenements,  hereditaments,  and  premises  thereinbefore  limited  to  the  said 
Humphrey  Roberts^  and  Dorothy  his  wife,  and  Catherine  Roberts,  for  their 
lives  respectively  as  aforesaid,  from  and  after  the  respective  determination  of 
*1841         several  estates  thereof,  *to  the  use  and  behoof  of  the  said  ff  t/- 
^  Ham  Mosiyn,  John  Lloyd,  Robert  ffynne,  (of  Garthwin,)  and  Pearct 
ffynne,  and  their  heirs,  for  and  during  the  term  of  the  natural  lives  of  the 
foid  Humphrey  Roberts,  and  Dorothy  his  wife,  and  Catherine   Roberts,  res- 
pectively, in  trust  only  to  preserve  the  contingent  uses  and  estates  therein- 
ailer  limited  and  declared  from  being  barred  and  destroyed  ;  and  to  that  end 
to  make  entries  as  often  as  occasion  should  require,  but  nevertheless  to  per- 
mit and  suffer  them  the  said  Humphrey  Roberts,  and  Dorothy  his  wife,  and 
Catherine  Roberts,  respectively,  to  receive  and  take  the  rents,  issues,  and 
profits  thereof,  during  their  respective  natural  lives ;  and  as  to  as  well  the  said 
premises  so  limited  to  and  to  the  use  of  the  said  Humphrey  Roberts,  and  Dor' 
othy  his  wife,  and  Catherine  Roberts,  respectively,  for  their  lives  as  aforesaid, 
from  and  after  the  several  deceases  of  them  the  said  Humphrey  Roberts,  and 
Dorothy  his  wife,  and  Catherine  Roberts,  respectively,  and  as  the  said  estates 
should  end  and  respectively  determine,  as  also  the  rest  and  residue  of  all  and 
lingular  the  said  premises  thereinbefore  mentioned,  and  whereof  no  use  was 
thereinbefore  limited  or  declared,  to  the  use  and  behoof  of  the  said  Robert 
f^ynru,  the  younger,  and  the  said  Mary,  his  intended  wife,  for  the  term  of 
•heir  natural  lives,  and  the  life  of  the  longest  liver  of  them,  without  impeach- 
ment of  waste ;  and  from  and  after  the  determination  of  that  estate,  to  the 
use  and  behoof  of  the  said  William  Mostyn,  John  Lloyd,  Robert  Wynne, 
(of  Garthwin,)  and  Fearce  Wynne,  and  their  heirs,  during  the  lives  of  the 
said  Robert  Wynne,  the  younger,  and  the  said  Mary,  his  intended  wife,  res- 
pectively, in  trust,  to  preserve  contingent  remainders ;  and  from  and  imme- 
diately after  the  decease  of  the  survivor  or  longest  liver  of  them,  the  said 
Robert  Wynne,  the  younger,  and  Mary,  his  intended  wife,  to  the  use  and 
*18S1   ^^^^^^  ^^  ^®  ^^^  William  Mostyn,  John  Lloyd,  Robert  Wynne,  (*of 
1    Garthwin,)  and  Fearce  Wynne,  their  executors,  administrators,  and 
assigns,  for  the  term  of  five  hundred  years,  from  thence  next  ensuing ;  never- 
theless upon  the  trusts,  and  for  the  inteqts  and  purposes  thereinafter  men- 
6oned;  and  from  and  after  the  determlhAtion  of  the  said  term  and  estate 
of  and  for  five  hundried  years,  to  the  use  of  the  first  son  of  the  said  Robert 
Wynne,  the  younger,  by  the  said  Mary,  his  intended  wife,  lawfully  to  be  be- 
gotten, and  the  heirs  of  the  body  of  such  first  son  lawfully  issuing,  and  for 
Vou  XI.— 13  I 
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default  of  such  issue,  to  the  use  of  the  second  and  every  other  son  of  the  said 
Robert  ffynne,  the  younger,  by  the  said  Man/^  his  intended  wife,  lawfully  to 
be  begotten,  severally  and  successively  in  tail,  with  remainder,  to  the  use  of 
the  daughters  of  the  said  Robert  fi^ynne^  the  younger,  by  the  said  Mary^  his 
wife,  in  tail,  with  remainder  to  the  use  of  the  said  Humphrey  Roberts^  his 
heirs  and  assigns  forever." 

The  term  was  then  declared  to  have  been  created,  in  trust,  to  raise  by  sale 
or  mortgage  6,000/.  for  the  younger  children,  if  any,  of  Robert  Wynne,  the 
younger,  and  Mary  his  wife,  or  so  much,  not  exceeding  6,000/.  as  Robert 
ff^ynne  the  younger  should  direct  and  appoint,  so  as  thereby  none  of  the  prior 
estates  in  any  part  of  the  premises  should  be  thereby  impeached  or  incum- 
bered during  the  continuance  thereof,  and  for  want  of  appointment  of  the 
whole  6,000/.,  one  moiety  of  tlie  sum  appointed  was  to  be  raised  out  of  the 
premises  granted  and  released  by  R.  Wynne  the  elder,  .md  R,  Wynne  the 
younger,  the  other  moiety  out  of  the  premises  granted  and  re/eased  by  //tim- 
phrey, Dorothy,  Mary,  and  Catherine  RobertB,  who  covenanied  that  they  were, 
or  one  of  them  was  lawfully,  rightfully,  and  absolutely  seised  of  the  premises 
by  them  thereof  granted  and  released  for  an  absolute  and  indefeasible  estate 
of  inheritance,  and  that  they  would  make  such  further  assurance  of  the  pre- 
mises by  them  thereby  released,  set  tied,  or  assured  as  by  *W.  Monty  n^  r»iRA 
J,  IJoyd,  /?.  Wynne,  and  P,  Wynne  should  be  required.  L  *^" 

The  said  indenture  of  the  2d  of  October,  1751,  was  duly  executed  by  the 
said  Robert  Wynne  the  elder,  Robert  Wynne  the  younger,  Humphrey  Roberta, 
Dorothy  Roberts,  Mary  Roberts,  and  Catherine  Roberts,  in  the  presence  of, 
and  the  same  was  zb  to  the  execution  thereof  by  the  said  Humphrey  Roberts 
and  Dorothy  his  wife,  Mary  Roberts,  and  Catherine  Roberts,  attested  by  three 
witnesses. 

The  marriage  between  the  said  Robert  Wynne,  the  younger,  and  the  said 
Mary  Roberts  was  solemnised  shortly  after  the  execution  of  the  said  lasW 
meniioned  indenture. 

There  was  issue  of  the  said  intended  marriage,  only  one  son,  viz.,  Robert 
Wat  kin  Wynne,  and  one  daughter,  viz.,  Jane,  who  afterwards  became  the 
wife  of  John  Wynne  Griffith. 

The  said  Catherine  Roberts  died  in  the  year  1763.  The  said  Humphrey 
Roberts,  in  the  year  1766,  and  the  said  Dorothy  Roberts  in  the  year  1767. 

The  said  Robert  Wynne,  the  younger,  departed  this  life  in  the  year  1782, 
leaving  the  said  Mary  his  wife,  and  the  said  Robert  Wtitkin  fVynne  his  only 
son  and  heir  at  law,  and  the  said  Jane  his  daughter,  and  only  other  child  him 
surviving,  having  by  his  will,  dated  the  24ih  of  September,  1767,  directed  that 
the  whole  of  the  said  portion  of  6,000/.  should  be  raised  in  favor  of  hi:fi  said 
daughter  Jane,  and  paid  to  her  on  her  attaining  the  age  of  twenty-one,  or  mar- 
riage as  therein  mentioned. 

By  an  indenture  of  setdement  made  on  the  marriage  of  the  said  Jane  with 
the  said  John  Wynne  Griffith,  and  dated  the  15th  of  February,  1785,  the  said 
Jane  assigned  the  said  portion  of  6,000/.  to  the  said  Robert  Watkin  Wynne 
and  John  Hoyd,  Robert  Wynne,  zn^  *  Bennett  Williams,  Esqrs.,upon  r,|«^ 
trust,  ^  pay  1,000/.  (part  thereof)  to  the  said  John  Wynne  Griffith,  L  *°^ 
and  on  receipt  of  the  sum  of  5,000/.  (the  residue  thereof)  to  invest  the  same 
in  the  purchase  of  lands  of  inheritance,  and  settle  the  same  in  strict  settlement 
for  the  benefit  of  the  said  John  Wynne  Griffith  and  Jane  his  wife,  and  their 
issue  as  therein  mentioned.  But  the  settlement  did  not  expressly  authorise 
the  said  trustees  to  give  discharges  for  the  money. 

By  indentures  of  the  4th  and  5th  of  October,  1805,  the  said  Robert  Watkin 
Wynne  conveyed  an  estate  called  Plasenpwydd  estate,  being  part  of  the  set- 
tled estates  to  the  use  of  the  said  John  Wynne  Griffith,  Robert  Watkin  Wynne, 
and  Edward  IJoyd,  upon  trust  to  sell,  and  out  of  the  moneys  to  arise  thereby 
pay  off  the  remaining  portion  of  6,000/. 
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By  an  iudenturey  dated  the  24  th  of  December^  1812,  afler  reciting  that  the 
8am  of  4,200/.,  the  then  remainder  of  the  said  portion,  had  been  paid  to  the 
said  John  Lloyd  the  surviving  trustee  of  the  said  marriage  setdement  of  the 
said  J.  PP.  Griffith  and  Jmu  his  wife,  they,  the  said  John  Lloyd,  John  fVynne 
Grifflih,  and  Jane,  his  wife,  released  the  said  John  ff^ynne  Griffith,  Robert 
Waikin  fFynfie^  and  Edward  Lloyd,  and  the  estates  comprised  in  the  said 
indenture  of  settlement  of  the  1st  and  2d  of  October,  1751,  of  and  from  the 
same. 

The  said  Robert  fFatkin  Wynne  died  in  the  year  1806,  in  the  lifetime  of 
his  said  mother,  Mary  Wynne^  and  without  having  barred  the  entail,  leaving 
John  Wynne^  his  eldest  son  and  heir  at  law,  him  surviving.  The  said  Mary 
ffynne  died  in  January,  1814. 

By  indentures  of  lease  and  release  bearing  date  respectively  the  10th  and 
llth  of  March,  1814,  and  made  and  duly  executed  between  the  said  John 
Wynne^  who  is  therein  described  as  the  eldest  son  and  heir  at  law  of  the  said 
*1881  ^^^^^^  Watldn  Wynne,  who  was  the  only  son  of  *Rohert  ff^ynne  by 
'■  Mary  his  late  wi/e,  deceased,  of  the  first  part,  John  Olilfield  of  the 
second  part,  and  Sir  Tltonuii  Mostyn,  Bart.,  of  the  third  part,  whereby,  after 
reciting  among  other  things,  the  said  indentures  of  the  1st  and  2d  of  October, 
1751,  and  that  the  said  Robert  Watkin  Wynne  died  in  March,  1806,  without 
having  done  any  act  to  bar  the  estate  tail  which  became  vested  in  him  in 
remainder  under  the  said  last-mentioned  indenture. 

It  was  witnessed  that  the  said  John  Wynne  for  barring  and  destroying  the 
estate  tail  then  vested  in  him,  of  and  in  all  the  messuages,  lands,  and  heredita- 
ments therein  mentioned,  and  for  assuring  the  same  to  the  uses  limited  and 
declared  of  and  concerning  the  same,  did  grant,  release,  and  confirm  unto  the 
8aid'«/oAn  OUfield,  and  his  heirs,  the  said  settled  estates  in  the  said  county  of 
Caernarvon,  to  hold  the  same  unto  and  to  the  use  of  the  said  John  Oldjieldt 
his  heirs  and  assigns  forever  ;  to  the  intent  that  the  said  John  Oldjield  might 
be  tenant  of  the  prsecipe  to  a  common  recovery  to  be  suffered  of  the  said  pre- 
mises, and  which  said  recovery,  when  suffered,  it  was  thereby  declared  should 
inure  to  the  use  of  such  person  or  persons  and  for  such  estate  or  estates  as 
the  said  John  Wynne  should  in  manner  therein  mentioned  appoint ;  and  in 
default  thereof,  to  the  use  of  the  said  John  Wynne  and  his  assigns  for  his  life, 
without  impeachment  of  waste,  with  remainder  to  the  use  of  the  said  Sir 
Thomas  Moetyn  and  his  heirs,  during  the  life  of  the  said  John  Wynne.  In 
trust,  nevertheless,  for  him  the  said  John  Wynne^  with  remainder  to  the  use 
of  the  right  heirs  of  the  said  John  Wynne  forever.  And  which  said  recovery 
was  afterwards  duly  had  and  suffered  at  the  Caernarvonshire  Great  Sessions 
on  the  4th  of  .^pril,  1814. 

By  a  decretal  order  of  the  High  Court  of  Chancery,  made  on  the  5th  of 

*1891   '^P^^^*  1822.  in  a  cause  in  which  *the  said  John  Wynne  was  plaintiff, 

-I   and  the  said  John  Wynne  Griffith  and  others  were  defendants,  it  was 

declared  that  the  said  portion  of  6,000/.  had  been  fully  paid  and  satisfied,  and 

that  the  said  term  of  five  hundred  years  had  ceased  and  determined. 

The  question  was,  whether  under  the  said  indentures  of  the  1st  and  2d  of 
June,  1750,  and  common  recovery  suffered  in  pursuance  thereof,  and  the  said 
indentures  of  the  1st  and  2d  of  October,  1751,  the  legal  fee  of  S^h  of  the 
estate  and  premises  comprised  in  the  said  first-mentioned  indentures  as  were 
settled  and  assured  by  the  said  last-mentioned  indentures,  became  vested  in 
the  9aid  William  Monfyn,  John  LXoyd,  Robert  Wynne  (of  Garlhwin,)  and 
Pierce  Wynne  ;  and  if  so,  whether  a  jury  would  be  directed  to  presume  a 
re-eonveyance  of  the  said  legal  estate  ? 

Boeanquel,  Seijt.  The  principal  question  is,  whether  the  deed  of  1751 
operated  as  an  independent  conveyance,  or  as  an  appointment  under  the  deed 
of  1750  ?  for  if  it  operated  as  a  conveyance,  Mostyn,  Lloyd^  R.  Wynne,  and 
P.  Wynne^  did  not  take  the  legal  estate  in  the  premises. 
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It  operated  as  a  conveyance,  for  the  following  reasons  :  First*  it  does^  not 
recite,  or  even  allude  to  the  power  in  the  deed  of  1750,  but  professes  to  be 
made  for  the  settling  of  the  premises  to  the  uses  therein  expressed.  Secondly, 
under  the  deed  of  1750,  of  the  four  persons  who  are  to  concur  ia  the  joint 
appointment,  two  have  an  interest,  as  well  as  a  power;  the  appointment  would 
have  been  no  execution  of  the  power  without  the  concurrence  of  those  two  ; 
and  it  is  certain,  according  to  Sir  Edward  Clerk's  case,  6  Rep.  18,  that  where 
a  party  ^conveying  has  an  interest,  as  well  as  a  power,  he  shall  be  taken  rvigQ 
to  convey  by  virtue  of  his  interest,  and  not  by  virtue  of  the  power.  ^ 
In  Cox  V.  Chamberlain^  4  Ves.  631,  the  Master  of  the  Bolls  considered  him- 
self as  bound  by  this  principle,  even  where  the  conveyance  expressed  itsell 
as  having  been  made  "  in  pursuance  of  all  powers,"  Sac,  And  according  to 
tl'.e  language  of  the  Lord  Chancellor*  in  Maundreil  ▼.  MaundrdU  10  Ves.  259, 
the  appointment  having  been  executed  by  those  who  had  an  interest,  as  well 
as  by  those  who  had  only  a  power,  the  power  is.  gone;  In  Raach  v.  Wad- 
ham,  6  East,  289,  there  were  express  words  of  appointment,  as  well  as  of 
conveyance  ;  it  was  for  the  benefit  of  all  parties  thai  the  deed  should  operate 
as  an  appointment ;  there  was  a  clear  intention  to  that  effect ;  and  Lord  Ellen- 
borough  laid  it  down  as  a  question  of  intention.  But»  thirdly,  it  could  never 
have  been  the  intention  of  these  parties,  nor  beneficial  to  them,  that  the  deed 
of  1751  should  operate  as  an  appointment.  If  Mo9tyn,  Hoyd%  IL  fVynne^ 
and  P,  Wynne  took  the  legal  fee,  it  would  have  been  unnecessary  to  make 
them  trustees  to  preserve  contingent  remainders,  Fearnt.  Coni.  Rem.  239. 
And  the  terra  which  they  take  for  raising  portions  to  younger  children  would 
have  been  useless,  inasmuch  as  it  would  have  merged  in  their  fee.  The  cove- 
nants profess  to  be  made  by  parties  having  an  absolute  estate  of  inheritance, 
and  the  premises  are  respectively  described  as  having  been  granted  and 
released.  The  word  appoint  is  only  used  once  at  the  beginning  of  the  deed, 
and  that  redundantly,  after  grant,  bargain,  sell,  release,  and  cot^rm.  But  if 
it  were  necessary,  the  court  might  distribute  and  marshal  these  words  reddendo 
singula  singulis  $  the  words  grant  and  releast  to  those  who  have  an  interest, 
and  the  word  ^appoint  to  those  who  have  only  a  power.  Butler'' 8  note  rmtqi 
Co.  Lit.  271.  b.  Mpart,  4th  division.  L 

Even  if  Mostyn,  IJoyd,  R.  Wynne,  and  P.  Wynne  took  the  legal  estate 
under  a  deed  drawn  in  a  blundering  way,  a  re-conveyance  may  be  presumed 
where  they  have  never  acted  under  the  deed,  though  there  may  have  been  no 
adverse  possession.  The  language  of  the  court  in  favor  of  such  a  presump- 
tion, in  many  of  the  cases  is  exceedingly  strong ;  aa  in  Roe  v.  Reade,  &  T. 
R.  122,  Hilary  v.  Waller,  12  Yes.  250 ;  of  Ktnyon,  C.  J.,  in  Doe  d*  Bower- 
man  v.  Sybourn,  7  T.  R  2.;  of  Abbott,  C.  J.,  in  hot  d,  Putland  v.  HUder, 
2  6.  &  A.  791,  and  of  Le  Blanc^  J.,  in  Keent  v.  Deardon,  8  East,  266. 
According  to  all  the  cases,  the  question  is,  what  w^as  the  predominant  intention 
of  the  parties  ?  and  if  it  cannot  be  effectuated  in  any  other  way,  a  re^convey- 
ance  may  be  presumed.  It  never  could  have  been  intended,  in  the  present 
case,  that  all  the  estates  should  be  converted  inta  tru«ts  in  case  the  marriage 
should  go  off. 

Taddy^  Serjt.,  contra.   The  deed  of  1751  operated  only  as  an  appointment, 
^and  Moslyn,  IJoyd,  R.  Wynne,  and  P.  Wynne  took,  as  trustees,  the  legal 
estate  in  the  premises. 

If  the  deed  had  been  intended  as  a  conveyance  of  an  interest,  and  not  as  an 
execution  of  a  power,  there  would  have  been  no  reason  for  joining  as  grantors 
persons  who  had  no  interest,  but  who  could  only/  transfeE  by  way  of  appoint- 
ment ;  at  the  very  outset  of  the  deed  the  parties  are  made  to  limit  and  appoint 
the  premises ;  the  word  limit  is  repeatedly  employed,  and  the  other  word*  of 
coveyance  are  only  added  in  the  redundance  of  ^conveyancing  language,  r •  ign 
As  to  marshalling  and  dis^tributing  these  words,  that  eould  only  have  '- 
been  done  if  there  had  been  a  re-lessee  as  well  as  an  appointee.    [GoMelee,  J 
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There  is  not  a  word  to  show  that  the  estates  which  before  marriage  were 
legal,  should  after  marristg^e  become  equitable.]  In  TomtinMn  v.  Dighton^ 
10  Mod.  3dv  Parker^  D.  J.,*4ay8  down  the  principle  in  Sir  E.  Chre*8  case,  as 
follows :  •*  That  where  accc^fding  to  the  way  the  parties  intended,  the  convey- 
ance would  haTC  no  eflect'at  ^I^,  then  it  should  pass  another  way  ;  but  where, 
should  the  estate  pass  the  way.-Otfv  parties  intended,  the  conveyance  would 
have  some  effect,  though  not  alb'thniLwas  intended  by  the  parties,  there  it 
should  pass  no  other  way  than  the'pattr^  designed.**  Now  that  the  deed  of 
1751  was  intended  to  operate,  as  an  appointment,  is  apparent  from  the  circum- 
stance tliat  the  execution  by  all  the  partieVifi^tested  by  three  witnesses  ;  and 
It  is  equally  clear,  that  in  such  a  way  lid  .deed  -would  have  some  eflfect, 
though,  perhaps,  not  all  that  the  parties  intended/-*  In  Roach  v.  PFadham,  the 
deed  which  was  worded  like  the  present,  was  ho'iden*to. operate  as  an  appoint- 
ment. And  the  case  of  Cox  v.  Chamberlain  does  hoV^pply,  because  the  par- 
ties who  were  joint  donees  of  tf  power,  had  both  an  in^rest  also,  which  they 
declared  their  intention  to  convey.  The  question  touchlti^ {he. destruction  of 
a  power  by  a  conveyance  from  one  who  has  an  interest  in  the  property  to 
which  the  power  applies,  has  never  been  determined  in  a  court  oC  law.  With 
respect  to  tne  trust  for  supporting  contingent  remainders,  and  the  term  of  five 
hundred  years,  admitting  them  to  have  been  unnecessary,  they  will  not  alter 
the  general  operation  of  the  deed. 

As  to  the  supposed  re-conveyance,  it  cannot  be  presumed  in  the  absence 

*1M]   ^^  ^"^  ^^  ^  support  such  a  presumption.     The  enquiry  as  to  this 

1   point  in  all  the  cases,  is,  what  has  been  the  conduct  and  beneficial 

interest  of  the  parties  t  but  there  is  nothing  in  the  present  case  which  can 

afford  the  coart  any  grounds  for  forming  a  judgment 

BoMonquet^  was  heard  in  reply,  and 

Hie  following  certificate  was  afterwards  sent 

We  have  heard  this  case  argued  by  counsel,  and  haying  eonstdered  the 
same,  are  of  opinion  that  under  the  said  indentures  of  the  1st  and  2d  oi  June 
1750,  and  common  recovery  suffered  in  pursuance  thereof,  and  the  said  inden- 
tares  of  the  1st  and  2d  of  October,  1751,  the  legal  fee  of  such  of  the  estate 
and  premises,  comprised  in  the  first  mentioned  indentures,  as  were  settled  and 
assured  by  the  last  mentioned  indenture,  did  not  become  vested  in  the  said 
fnUiam  Moalyn^  John  Uoyd^  Robert  Wynne  (of  Garthwin,)  and  Pierce 
Wynne. 

W.  D.  Bbst, 
J.  A.  Park, 

J.  BURROUOH, 

S.  Gasblsk. 


HOUSE  OF  LORDS. 

Tksrateof  interest  for  loans  advanced  within  the  dominions  of  native  and  independent 
hdiam  aovereigns,  by  British  aobjeeta  domiciliated  and  residing  within  such  dominions, 
is  not  limited  to  12  per  cent. 

Best,  C.  J.  By  an  order  of  your  Lordships  of  the  22d  of  June,  the  fol- 
lowing question  was  submitted  to  the  Judges,  viz..  Whether  according  to  the 
^1041  ^^^  ^construction  of  the  30th  section  of  an  act  passed  in  the  13th 
^  year  of  the  reign  of  his  late  Majesty,  entitled,  *'  An  act  for  the  estab- 
lishing certain  regulations  for  the  better  management  of  the  afiairs  of  the  East 
India  Company,*^  the  same  limits  the  rate  of  interest  to  be  taken  for  loans  of 
sny  monies  to  twelve  pounds  for  one  hundred  pounds  by  the  year,  such  loans 
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being  made  or  advanced  wilhin  the  daminiona  of  a/iative  independent  Sov* 
ereign  by  BriiUh  Mubjecis  domiciliated  and  residing  Ititkin  suel%  dominions  ? 
The  Judges  having  maturely  considered  this  qudistion,  have  directed  me  to 
inform  your  Lordships  that  they  are  unanimously  of  opinion,  that  the  act 
referred  to,  in  the  question  submitted  to  thei^,  d()es  not  limit  the  rate  of  inter- 
est on  loans  made  within  the  dominions  isfKtiatlve  independent  Sovereign  by 
British  subjects  domiciliated,  and  resid!ng'*within  such  dominions,  to  twelve 
pounds  for  one  hundred  pounds  b)C  the'*  year.  In  the  absence  of  the  Lord 
Chief  Justice  of  the  King's  Beo^h^.X  will  humbly  submit  to  your  Lordships 
the  grounds  on  which  my  opinion  m  founded  :  Not  expecting  that  it  would  be 
my  duty  to  state  to  your  Lordships  the  opinion  of  the  Judges,  I  have  had  no 
opportunity  of  submitting'^p  t5em  the  resisons  that  I  should  offer  to  your  Lord- 
ships in  support  of  theuc^nilon ;  your  I^ordships  will  be  pleased  to  consider 
me  alone  responsible  |bf* the  observations  that  I  am  about  to  make. 

The  words  of 'the  statute  on  which  you:  Lordships*  question  is  raised,  are, 
**And  be  it  fu;t(het*enacted,  by  the  authority  aforesaid,  that  no  subject  of  his 
Majesty,  bi3*Jieirft  and  successors  in  the  East  Indies,  shall  upon  any  contract 
which  shall  !)•  made  from  and  aAer  the  1st  of  ^ugtMt^  1774,  take  directly  or 
indirectly  for  loan  of  any  monies,  wares,  merchandize,  or  other  commodities 
whatsoever,  above  the  value  of  twelve  pounds  *for  the  forbearance  of  r»|Ag 
one  hundred  pounds  for  a  year,  and  so  aAer  that  rate  for  a  greater  or  '- 
lesser  sum,  or  for  a  longer  or  shorter  time  ;  and  that  all  bonds,  contracts,  and 
assurances  whatsoever  made  afVer  the  time  aforesaid,  for  payment  of  any  prin- 
cipal or  money  to  be  lent,  or  covenanted  to  be  performed,  upon  or  for  any 
usury  whereupon  or  whereby  there  shall  be  reserved  or  taken  above  the  rate 
of  twelve  pounds  in  the  hundred  as  aforesaid,  shall  be  utterly  void ;  and  all  and 
every  such  person  or  persons  whatsover,  who  shall  upon  any  contract  to  be  made 
after  the  1st  of  Jiugustt  1774,  take,  accept  and  receive  by  way  or  means  of  any 
corrupt  bargain,  loan, exchange,  shift,  or  interest  of  any  wares,  merchandizes,  or 
other  thing  or  things  whatsoever  or  by  any  deceitful  way  or  mean  or  by  any 
covin,  engine,  or  deceitful  conveyance  for  the  forbearing  orgivingday  of  payment 
for  one  whole  year  of  and  -for  their  money  or  other  thing,  above  the  sum  of 
twelve  pounds  for  the  forbearing  of  one  hundred  pounds  for  a  year,  and  so  after 
that  rate,  and  for  a  greater  or  lesser  sum,  or  for  a  longer  or  shorter  term,  shall 
forfeit  and  lose  for  every  such  offence  treble  the  value  of  the  money,  wares,  mer- 
chandizes, and  other  things  so  lent,  bargained,  exchanged,  or  shifted,  with 
costs  of  suit ;  one  moiety  whereof  shall  be  to  the  said  united  company,  and 
the  other  moiety  to  him  or  them  who  will  sue  for  the  same,  in  the  said 
Supreme  Court  of  Judicature,  at  Fort  William  in  Calcutta^  or  in  the  Mayor's 
Court  in  any  other  of  the  said  united  company's  settlements  where  such 
offence  shall  have  been  committed,  by  action  of  debt,  bill,  plaint,  or  informa- 
tion, on  which  no  essoign,  wager  of  law,  or  protection  shall  be  allowed  ;  and 
in  case  no  such  action,  bill,  plaint,  or  information  shall  have  been  brought  and 
prosecuted  with  effect  within  three  years,  that  then  it  shall  and  may  be  lawful 
to  and  for  the  party  aggrieved  to  sue  and  prosecute  for  recovery  of  all  sums 
of  money  »paid  over  and  above  such  rate  of  interest,"  13  Geo,  3.  c.  r»,n« 
63,  ».  30.  L  *-^« 

This  is  a  penal  statute,  and  must  according  to  the  rules  by  which  acts  of 
Parliament  are  construed,  receive  a  strict  interpretation.  Our  law  will  not 
allow  of  constructive  offences;  no  man  incurs  a  penalty  unless  the  act  which 
subjects  him  to  it  is  clearly  wilhin  the  spirit  and  letter  of  the  statute  imposintr 
such  penalty.  The  meaning  of  the  words  of  an  act  of  Parliament  is  to  he 
ascertained  from  the  subject  to  which  it  refers,  so  that  the  same  words  receive 
a  very  diH'erent  construction  in  different  statutes.  The  intent  of  the  legisla- 
ture is  not  to  be  collected  from  any  particular  expression,  but  from  a  general 

^Ahhoitt  C.  J.,  was  engaged  in  a  trial  at  the  Admiralty  Sessions. 
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view  of  the  whole  of  an  act  of  Parliament  Your  lordships  will  perceive 
that  these  are  not  merely  technical  rules  established  by  lawyers  for  the  deter- 
mination of  questions  arising  on  statutes,  but  that  they  are  maxims  of  com- 
mon sense,  the  observance  of  which  is  necessary  to  conduct  us  to  a  right 
understanding  of  every  kind  of  written  instrument. 

The  statute  on  which  this  question  arises  is  a  law  of  usury.  The  supposed 
policy  of  the  Usury  Laws  in  modern  times  is  to  protect  necessity  against 
avarice,  to  fix  such  a  rate  of  interest  as  will  enable  industry  to  employ  with 
advantage  a  borrowed  capital,  and  thereby  to  promote  labor  and  increase  nati- 
onal wealth,  and  to  enable  the  State  to  borrow  on  better  terms  than  could  be 
made  if  speculators  could  meet  the  minister  in  the  money  market  on  equal 
terms.  laws  framed  on  these  principles  are  limited  to  the  countries  in  which 
they  are  made.  The  foreign  borrower  wants  not  the  protection  of  our  laws, 
nor  can  it  be  extended  to  him.  We  may  declare  a  contract  void,  but  notwith- 
standing such  declaration  it  may  be  enforced  in  the  courts  of  the  country  in 
which  it  is  made,  if  it  be  not  repugnant  to  the  laws  of  that  country.  We 
*1971  ^^^^  ^^  industry  of  other  countries  *to  the  care  of  their  respective 
'■  governments.  1  will  not  say  that  it  is  impossible  that  our  capatalists 
may  be  tempted  by  the  high  rate  of  interest  in  other  countries  to  send  money 
out  of  their  own.  I  believe  that  our  own  government  and  commerce  was  in- 
convenienced by  the  large  loans  made  by  the  servants  of  the  India  Company 
to  the  Nabob  of  Arcot.  But  the  risk  of  loans  to  persons  living  out  of  the 
reach  of  British  laws  is  so  great,  that,  in  general,  much  capital  will  not  be 
drawn  by  them  ont  of  the  country.  Should  any  evil  arise  from  them,  it  is 
not  to  be  remedied  by  fixing  a  rate  of  interest,  but  by  prohibiting  them  alto- 
gether, or  allowing  such  only  as  are  made  under  a  license  from  government. 
This  is  the  mode  in  which  the  Government  in  India^  has  proceeded  in 
•neh  cases. 

In  1719,  and  repeatedly  since,  they  have  issued  orders  prohibiting  British 
snbjecls  from  lending  money  to  independent  sovereigns  without  their  author- 
ity. (Letter  from  the  Court  of  Directors.  Appendix.  Burke^s  Speech  on 
the  Nabob  of  JirtoC9  Debts,  No.  9.)  and  these  orders  have  since  been  en- 
foiiced  by  act  of  Parliament,  (57  G.  3,  e.  142,  s.  28.)  But  if  you  allow  loans 
to  be  made  to  persons  resident  in  foreign  states,  it  seems  to  me  to  be  as  ab- 
surd to  fix  the  rate  of  interest  as  it  would  be  to  establish  a  maximum  on  the 
price  of  goods  exported :  I  should  observe  that  these  regulations  were  made, 
more  for  the  purpose  of  keeping  under  the  constant  control  of  Government, 
the  intercourse  between  British  subjects  and  the  native  princes,  than  of  pre- 
venting the  loan  of  money  to  those  princes.  An  unrestrained  intercourse 
between  the  subjects  of  one  state,  and  Government  of  another  can  never  he 
permitted,  particularly  between  the  subjects  of  a  Government  administered  ns 
that  of  our  possessions  in  India  was,  and  the  native  sovereigns  of  that 
country.  The  history  of  the  Camatic  informs  us  of  the  dangerous  intrigu<;s 
*10fi1  ^^^  ^^^^  ^intercourse  had  occasioned:  but  whenever  loans  are  allowed, 
J  either  to  native  princes  or  their  subjects,  it  must  be  to  the  advanla'^e 
of  the  Briiish  empire,  as  well  as  of  the  individual  lender,  that  the  high'^st 
rale  of  interest  should  be  obtained  for  them.  1  have  been  favored  with  *he 
copies  of  two  orders  made  by  the  Governmenf  of /br/  ^f  V//iV/w,— one  on  'he 
cession  of  some  territory  of  Dowlut  Rah  Sdndiah  to  the  East  India  Com- 
pany, in  1793,  and  the  other  on  the  cession  of  certain  provinces  by  the  Na^«o') 
Vizier  to  the  Company,  in  1803.  These  orders  show  that  iiJlerest,  at  the  laiu 
of  25  per  cent,  in  some  instances,  and  30  per  cent,  in  others,  was  taken  by  the 
orders  of  the  Company.  According  to  these  orders,  after  the  states  were 
brought  under  British  law,  12  per  cent,  only  was  to  be  allowed  for  the  loan 
of  money.  These  orders  prove,  from  the  highest  authority,  lliat  the  rate  of 
interest  fixed  by  our  laws  is  not  a  just  rate  in  countries  where  the  lender  has 
not  the  security  which  such  laws  afford  hi 71.     The  rate  of  interest  must  be 


104  House  of  Lords.  T.  T.  1825.  [198 

regulated  according  to  the  hasard  attending  llie  loan,  and  4he  value  of  the 
money  in  the  country  in  which  it  is  lent,     in  our  own  enpire  ditTerent  rates 
of  interest  are  established ;  there  is  one  rate  of  interest  in  Great  Britain^ 
another  in  Ireland^  another  in  the  fVesi  Indies,  and  another  in  the  Easi  /n- 
dies.     We  must  presume  that  whatever  rate  of  interest  is  allowed  in  any 
country,  is  considered  by  the  govermneni  of  that  f  ouotry  as  a  just  compensa- 
tion for  the  risk  and  use  of  the  money  lent ;  and  it  would  be  strange  if  our 
laws  should  prohibit  a  Briti$h  subject  from  employing  his  capital  to  the  same 
advantage,  in  any  foreign  country,  as  the  subjects  of  any  other  state  may  em- 
ploy  their  capital  in  such  countries.     Considering  the  spirit  of  this  law,  as 
the  words  British  subjects  in  the  Easi  Inliti  are  «atislied  by  British  sub- 
jects residing  and  making  loans  in  our  own  settlements  in  the  £(ut  Indies^  I 
think  this  clause  of  the  act  was  not  *intended  to  incliMle,nor  ean,  con-   r»igg. 
sistently  with  any  sound  legal  principle  of  constructioa,  be  made  to   *- 
include  loans  in  foreign  states  to  the  subjects  of  such  states.  There  are  other 
acts  of  Parliament  in  which  the  words  British  subjects  in  the  East  Indies, 
include  British  subjects  in  any  part  pi  India,  becausft  ihe  object  which  the 
legislature  had  in  view  in  passing  those  acts  coiild  not  be  attained  without 
putting  this  construction  on  those  wojrds ;  isi^d  thejnefore,  it  mu«t  be  presumed 
that  it  was  the  intention  of  the  legislature  (hat  siieh  a  consinietion  should  be 
put  on  them.    Thus,  the  receiving  piesents  by  any  British  subject,  holding 
any  office  under  His  Majesty,  or  the  Company  in  the  East  Indies,  (1  G.  3, 
c.  25,  s.  45. ;)  the  leiiding  money  by  a  British  subjeet  residing  in  India,  to  a 
foreign  company  or  merchant,  to  purchase  goods  in  India,  (31  G.  3,  c.  65, 
«.  29. ;)  the  being  in  the  East  Indies,  wtSiout  praper  a^tbority,  (0  Cr.  1, 
c.  26,  s,  6.,)  are  ac|s  all  equally  iejuricMis  to  British  interesis,  whether  they 
are  done  within  the  setdements  of  the  Company,  or  the  states  of  independoRt 
princes.     The  prevention  of  these  offences,  in  every  part  of  India,  is  deaiijr 
within  the  intent  of  th^  legislature  :  thi^  intent  is  further  proved  by  a  provi- 
sion in  the  statute  of  G.  1,  that  oflendera  under  thai  act  may  be  tried  in  any 
court  of  Westminster ;  by  a  provision  in  the  21  (?*  3,  that  ihe  penalties  im- 
posed by  that  act  may  be  recovered  in  any  court  in  the  East  Ifuiies,  or  in  the 
King's  Bench  at  Westminsters  and  by  a  general  clause  ie  34  G.  3,  c.  25» 
s.  44,  naaking  all  persons  amenable  to  all  courts  of  justice  both  in  India  and 
Great  Britain,  for  offences  committed  in  the  territories  of  any  native  prince. 
If  the  legislature  had  intended  tha(  the  13  G.  3,  should  apply  to  loans  made  in 
foreign  countries,  the  same  provision  woMld  have  been  Qiade  for  the  recovery  of 
the  penalties  in  anv  court  in  England  or  India,  as  is  to  be  found  in  the  acts 
that  I  have  referred  to.     Offences  cannot,  without  an  express  provision  of  the 
legislature,  *be  tried  by  any  court  but  that  which  has  jurisdiction  in   r«20O 
the  place  where  they  were  committed.  All  offpnces  are  said  to  be  local :   ^ 
thus,  before  the  28  Hen,  8,  c.  15t  offences  committed  on  \]^  high  seas,  could 
not  be  tried  on  shore  ;  and  before  the  84  G.  8,  no  offences  in  India,  except 
such  for  which  a  trial  in  another  country  had  been  pfirMcularly  provided,  could 
be  tried  in  any  other  settlement  except  tliat  in  which  such  offences  were  com- 
miited.     If,  therefore,  the  lending  money  at  more  th^n  19  per  cent,  interest, 
to  the  subject  of  a  foreign  prince,  within  the  dominions  of  that  prince,  wa9 
made  an  offence  by  tiie   13  G.  3.,  the  person  who  committed  such  offenee^ 
could  neyer  be  tried  or  punished  for  it. 

But  let  me  request  your  Lordships  to  apply  the  last  rule  to  which  I  ven* 
tured  to  call  your  Lordships*  attention  to  this'  act  of  Parliament.  Let  us  look 
at  the  whole  of  the  act,  and  form  our  opinion  of  its  meaning  from  a  due  coa- 
sideralion  of  every  part  of  it.  The  penalties  imposed  by  the  act  are  to  be 
sued  for'in  the  Supreme  Court  of  Judicature  at  Fort  ff'iiliam,  which  yonr 
Lordships  know  has  jurisdiction  over  the  provinces  of  Bengal,  Bahar,  and 
Orisga,  (13  Geo.  3,  c.  3,  s,  14.)  *^or  in  the  Mayor's  Court,  in  any  other  of 
the  said  united  Company^s  Settlements  where  such  qffence  shall  have  been 
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cofHiniiied.^* — My  Lords,  to  my  humble  judgment,  these  words  clearly  show 
that  the  legislature  only  intended  to  fix  a  rate  of  interest  within  these  settle- 
ments. If  the  offenders  against  the  act  are  tried  in  any  other  place  than  in 
the  Britiah  setdement,  where  the  oftence  was  committed,  they  are  tried  with- 
out lawful  authority  for  such  iriaU  and  against  a  positive  provision  of  the 
statute  creating  the  offence. — As  the  supposed  policy  on  which  usury  laws 
are  founded  applies  only  to  loans  made  within  the  realm  ; — as  there  is  nothing 
to  be  found  in  the  13  Geo.  3.,  which  shows  that  the  kjgklature  was  proceed- 
*2011  ^"^  ^^  ^^^  other  principles  than  those  on  which  *the  ordinary  usury 
^  laws  stand  ; — nor  any  thing  from  which  it  appears  that  its  provisions 
were  to  be  extended  beyond  our  own  states ; — as  I  cannot  suppose  the  legis- 
lature meant  to  act  so  absurdly  as  to  create  offences  and  make  it  impossible 
to  try  the  offenders  ;■ — I  concur,  in  opinion,  with  the  •ther  Judges,  that  the 
13  fjr'eo.  3,  does  not  limit  the  rate  of  interest  on  loans  made  within  the  domin- 
ions of  native  independent  sovereigns  by  BrUuh  subjects  domiciliated  and 
residing  within  such  dominions. 
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DOE  dem.  CLARK,  et  al.,  v.  SPENCER. 

Under  1  (?.  4,  c.  119,  ibe  provisional  assignee  of  the  Insolvent  Debtor's  Court  may,  with* 
out  application  to  tnat  court,  sue  in  ejectment  for  property  assigned  to  him. 

The  plaintiflf  recovered  a  verdict  in  thiB  ejectmeot  on  the  demise  of  the 
provisional  assignee  of  the  Insolvent  Debtors*  Court,  although  it  was  objected 
at  the  trial,  that  under  the  1  G.  4,  e.  119,  such  assignee  had  no  title  to  sue. 
By  section  4,  of  that  act  it  is  enacted,  "  That  each  petitioner  to  the  court 
shall,  al  the  time  of  subscribing  his  petition,  duly  execute  a  conveyance  and 
assignment  in  such  manner  and  form  as  the  said  court  shall  direct,  of  all  the 
estate,  right,  title,  interest,  and  trust  of  such  prisoner,  except  the  wearing  ap- 
parel, bedding,  and  other  necessaries  of  such  prisoner  and  his  or  her  family, 
not  exceeding  in  the  whole  the  value  of  20/.,  so  a»  to  vest  all  such  real  and 
personal  estate  and  effects  in  the  provisional  assignee  of  the  said  court." 

And  by  the  7th  section  of  the  act  it  is  enacted,  *»♦  That  when  the   r^o^- 
said  court  shall  adjudge  any  prisoner  to  be  entitled  to  his  discharge,   ^ 
such  court  shall  appoint  a  proper  person  or  persons  to  be  assignee  or  assig- 
nees of  the  estate  and  effects  of  such  prisoner  for  the  purposes  of  this  act ; 
and  when  such  assignee  or  assignees  shall  have  signified  to  the  said  court 
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their  aoceptance  of  the  said  appointment,  every  such  prisoner's  estate,  effects, 
rights,  and  powers  vested  in  such  provisional  assignee  as  aforesaid,  shall  im- 
mediately he  assigned  by  such  provisional  assignee  to  such  assignee  or  assig- 
nees, in  trust  for  the  benefit  of  such  assignee  or  assignees  and  the  rest  of  the 
creditors  of  every  such  prisoner,  in  respect  of  or  in  proportion  to  their  res- 
pective debts,  according  to  the  provisions  of  this  act.  And  such  assignee  or 
assignees  is,  and  are  hereby  fully  empowered  to  sue  from  time  to  time  as  tliere 
maj  be  occasion,  in  his  or  their  own  name  or  names,  for  the  recovery,  obtain- 
ing, and  enforcing  any  estate,  effects,  or  rights  of  any  such  prisoner." 

By  the  1 1th  section  of  the  act  it  is  also  enacted,  ^  That  no  suit  in  law  be 
proceeded  in  further  than  an  arrest  on  mesne  process,  or  suit  in  equity  be 
commenced  by  any  assignee  or  assignees  of  any  such  prisoner*s  estate  and 
effects,  without  the  consent  of  the  major  part  in  value  of  the  creditors  of 
such  prisoner,  who  shall  meet  together,  pursuant  to  a  notice  to  be  given  at 
least  fourteen  days  ^fore  such  meeting,  in  the  London  Gazette,  or  other 
newspaper  which  shall  be  published  in  the  neighborhood  of  the  last  residence 
of  such  prisoner,  for  that  purpose,  and  without  the  approbation  of  one  of  the 
commissioners  of  the  said  court." 

WUde^  Serjt.,  moved  for  a  rule  nisi  to  set  aside  the  verdict  and  enter  a  non- 

suit  instead.     He  argued,  as  it  had  been  contended  at  the  trial,  that  under  this 

*2051   *^  ^^  provisional  assignee  had  not  authority  to  sue,  or,  at  all  *cvents, 

-I   not  without  the  order  of  the  Insolvent  Debtors'  Court,  of  which  no 

proof  bad  been  adduced  at  the  trial. 

Best,  C.  J.  This  was  an  action  of  dectment  brought  on  the  demise  of 
the  provisional  assignee  of  the  Court  of  Insolvent.  Debtors.  The  objection 
made  at  the  trial  was,  that  the  provisional  assignee  was  only  to  take  charge 
of  the  effects  until  the  insolvent  was  adjudged  entitled  to  relief,  and  an  assig- 
nee was  appointed  by  the  court. 

I  was  of  opinion  that  until  an  assignee  was  appointed  by  the  court,  aiid  the 
provisional  assignee  had  assigned  to  the  one  so  appointed,  the  legal  esisite  in 
any  lands  belonging  to  the  insolvent  was  vested  in  the  provisional  assignee, 
and  that  he  might  maintain  an  ejectment  for  such  lands.  We  have  now  another 
objection  presented  to  us,  namely,  that  it  was  incumbent  on  the  provisional 
assignee  to  prove  at  the  trial  that  he  had  the  authority  of  the  Court  of  Insol- 
vent Debtors,  and  of  a  majority  of  the  creditors,  for  bringing  the  action,  and 
that  without  such  proof  he  could  not  recover.  I  do  not  think  that  there  is 
any  weight  in  ejther  of  the  objections. 

With  respect  to  the  first,  it  will  appear  from  the  1  G^.  4,  c  1 19,  and  the  3 
G,  4,  c.  123,  that  the  real  estate  is  completely  vested  in  the  provisional  assig- 
nee, by  the  assignment  made  to  him,  and  remains  so  until  it  is  divested  by  his 
assignment  to  the  assignees  named  by  the  court,  and  these  assignees  have 
accepted  such  assignment.  Unless  there  be  something  to  control  a  provisional 
assignee  in  the  exercise  of  this  right,  he  may  maintain  any  action  that  it  may 
be  necessary  to  bring  for  the  purpose  of  getting  possession  of  the  real  or  per- 
sonal property  of  the  insolvent;  and  section  4,  of  the  1  G.  4,  directs  that  the 
insolvent  at  the  time  that  he  subscribes  the  petition  for  his  discharge,  shall 
make  an  assignment  to  vest  all  his  real  and  personal  estates  in  the  provisional 
*20G1  '''''^^^*  ^^^^  ^  proviso  that  in  case  the  insolvent  does  *not  obtain  his 
J  discharge,  the  assignment  shall  be  void.  The  object  of  this  sec- 
tion WHS  to  prevent  the  estate  of  the  insolvent  from  being  wasted  b:;tween  the 
time  of  his  applying  for  relief  and  the  Court  of  Insolvent  Debtors,  declarinor 
thnt  he  is  entitled  to  it.  This  object  would  be  defeated  if  the  provisional 
assignee  could  not  maintain  actions  for  the  recovery  of  the  insolvent's  pro- 
perty. The  seventh  section  says,  that  when  the  court  shall  have  adjudged 
that  a  prisoner  is  entitled  to  his  discharge,  it  shall  appoint  proper  persons  to 
be  assignees  of  the  insolvent's  effects ;  and  that  when  such  assignees  shall 
have  signified  to  the  court  their  acceptance  of  the  appointment,  then  the  pro 
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visioDd  aMJgnee  is  to  as»i|rn  the  eitsle  tfttfed  in  him  My  the  Msigneeg 
appointed  by  the  cmift.  By  the  wenlii  of  iliie  lectioti*  the  estate,  by  the 
aMignment  of  the  itttf<»lvent  under  ^le  4th  section*  remaiue  iu  the  provisional 
assignee,  until  he,  by  order  ef  the  eai»rt,  eonreys  it  to  tlie  assignee  appointed 
after  the  court  has  a<!^tdged  that  tlie  rnsolvent  is  eniitled  to  his  discharge. 

The  next  objection  ts,  that  although  the  esute  is  vested  in  the  provisional 
assignee,  the  eleventh  section  of  the  I  (r.  4,  and  the  second  section  of  the  3 
G,  4,  make  it  necessary  for  him  to  prove  at  the  trial  titat  he  was  authorized 
by  the  court  for  the  relief  of  insolvent  debtors,  and  by  the  major  part  in  value 
of  the  creditors  of  such  insolvent  to  bring  the  action.  By  these  sections  the 
legislature  did  not  intend  to  imsrease  the  expense  of  suits  brought  for  the  ben- 
efit of  insolvent  estates,  or  to  give  any  advantage  to  those  who  endeavor  to 
withhold  from  the  assignees  what  bek«ifs  to  such  estates,  if  we  put  the  con- 
structions on  those  acts  that  the  deiendant  contends  for,  both  those  conse* 
quences  will  follow.  The  Icgfslatnre  inteoded  to  prevents  the  insolvent's  es- 
tate from  being  spent  in  useless  litigation,  and  to  protect  a  provisional  assignee* 
from  actions  for  what  he  had  *doM  nnder  ihe  assignment,  shonid  it  r^om 
become  void  from  the  court  for  the  relief  of  insolvent  debtors  refnsing  ^ 
to  discharge  the  insolvent. 

If  an  action  is  brought  without  the  proper  authority,  this  eonrt  might  per- 
haps stop  it  on  motion,  or  the  losol vent  Debtors*  CoHrt,  might  order  their  officer 
to  suspend  or  discontinue  it.  1  doubt,  however,  whether  either  eourt  should 
interfere  on  the  application  of  a  defendant.  He  can  in  no  way  avail  himself 
of  this  provision  of  the  aet,  as  it  wen  not  wade  for  his  benefit.  I  am  oon- 
vinoed  he  can  make  no  use  of  it  at  the  trial  of  an  ejeednent  brought  against 
him. 

Bale  disehnrged. 


CHOLMELEY  v.  PAXTON. 

A  trustee  having  a  power  to  sell  ao  estate  of  which  the  eegtui  que  trsst  was  tenant  for  life 
without  impeachment  of  waste,  sold  and  convejred  the  land  only,  received  the  nooey 
for  it,  and  applied  it  to  the  purposes  of  the  trust ;  the  cestui  que  trust,  by  the  same  con* 
vevance,  sola  and  conveyed  the  timber,  and  received  the  money  for  it : 

Held,  that  the  power  was  not  well  executed. 

This  was  a  writ  o(/orvned&H,  The  pleadings,  which  were  of  enormous 
length,  may  be  stated  in  substance  as  follows :  The  demandant  in  his  count 
set  out  so  much  of  the  will  of  Sir  Henr^f  Engiefield,  as  showed  that  an  estete 
was  devised  by  him  to  Lord  Cadogan^  and  Sir  Charlf  Buck^  in  trust  for  the 
eldest  son  of  Sir  H.  EngiefiM^  for  life,  without  impeachment  of  waste  ;  with 
remainder  to  trustees  to  preserve  contingent  remainders  ;  with  remainder  to 
the  first  and  other  sons  of  his  eldest  son  in  tail  male ;  remainder  to  his  second 
son  for  life  without  impeachment  of  waste;  remainder  to  trustees  to  preserve 
contingent  remainders;  remainder  to  the  first  and  other  sons  of  his  *se«  r«208 
cond  son,  in  succession  in  tail  male ;  remainder  to  the  demandant*s  ^ 
mother  for  life,  without  impeachment  of  waste ;  remainder  to  trustees  to  pre- 
serve contingent  remainders ;  remainder  to  her  first  and  other  sons  in  succes* 
sion,  in  tail  male.  The  count  then  showed  the  death  of  the  tesutor  and  his  wife 
(for  whose  benefit  a  term  was  created,  which  by  her  death  was  determined,) 
the  death  of  the  testator's  two  sons  without  issue,  the  death  of  the  demand- 
ant's mother,  and  that  the  demandant  was  her  eldest  son,  in  which  right  he 
claimed  the  estate. 
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Tht  tenaati  in  their  eighth-  pleav  on  which  the  <|Bestioa  ehie^j  turned, 
stated  that  the  trustees  and  the  enrvivers  of  them  were  empowered  by  the 
will  at  the  request  of  any  person  in  possession  as  tenant  for  life  to  sell  the 
estate  for  such  price  as  they  should  think  reasonable,  and  for  the  purpose  of 
wdi  Mde  tor  rerc^  the  uses  expreseed  in  the  wi41,  and  to  declare  other  uses, 
and  to  lay  out  the  proceeds  in  the  purchase  of  other  lands  which  they  were 
to  hold  to  the  $mne  tue«  a*  the  land  deviatd^  and  to  receive  and  give  a  dis* 
ckaige  for  the  purchase  money  which  they  were  to  lay  out  in  real  or  govern- 
raent  securities^  until  a  proper  estate  eould  be  purchased,  and  in  the  mean 
time  to  pay  the  interest  and  dividends  lo  the  tenant  for  life. 

The  plea  then  stated,  that  in  pursuance  of  this  power  Lord  Cadogan^  after 
the  decease  of  Sir  C.  Buek^  at  the  request  of  Sir  //.  C,  Englefield,  the  first 
tenant  for  life,  sold  the  estate  to  Byam  Martin^  for  13,400/.,  which  Lord  Ca- 
dogan^  judged  to  be  a  reasonable  price  for  the  same,  and  then  set  out  so  much 
of  the  deed  to  Byam  Martin,  as  revoked  the  former  uses  of  the  will,  and  con- 
veyed the  estate  to  a  person  in  trust  for  Byam  Martin,  in  fee,  for  the  price 
of  13,400/. 

The  plea  next  deduced  the  title  from  Byam  Martin,  and  his  trustee  to  the 
»20fll  ^"*°^'  P^ofert  was  made  of  the  'deed  of  conveyance  from  Lord 
-'  Cadogan,  to  Byam  Martin.  In  the  replication,  oyer  was  demanded 
of  that  deed.  The  deed  was  then  set  out,  from  which  it  appeared  that  Lord 
Cadogan,  eo\d  the  estate,  exclusive  of  the  /tm^^r  growing  upon  it,  for  13,400/., 
and  that  such  timber  was  sold  by  Sir  H,  C.  Englejield,  to  Byam  Martin,  for 
244B/.,  which  limber  Sir  H,  C,  Englefield,  by  the  same  deed  conveyed  to 
Byam  Martin,  and  his  heirs,  and  the  receipt  of  which  2448/.  Sir  H.  C.  Bn- 
glefield,  acknowledged  in  the  body  of  the  deed,  and  also  by  a  receipt  on  the  back 
of  it. 

The  replication  also  stated  the  will  of  Sir  //.  C  Englefield,  and  showed 
from  that  will  that  the  power  was  what  it  was  stated  to  be  in  the  eighth  plea, 
and  brought  under  tlie  view  of  the  court  the  supposed  imperfections,  in  the 
execution  of  the  power  by  the  trustees  selling  only  the  land  and  allowing  the 
tenant  for  life  to  sell  the  timber  on  it,  and  to  receive  the  price  thereof.  To 
this  replication  there  was  a  general  demurrer  and  joinder. 

The  case  was  argued  in  Trinity  term. 

Peake,  Serjt.,  in  support  of  the  demurrer. 

The  power  was  well  executed.  The  tenant  for  life  having  an  estate  with- 
out impeachment  of  waste,  had  a  right  to  sell  all  the  timber,  and  convert  it  to 
his  own  purposes.  The  estate  itself  could  not  be  sold  without  his  consent, 
and  he  was  entitled  to  receive  the  produce  of  the  timber.  In  iMdy  Plymouth 
V.  Jjidy  Archer,  I  Br.  Ch.  Rep.  159,  Burgess  v.  Lamb,  10  Ves.  174,  and 
Woolfy.  HUl,  2  Swanst.  149,  Lord  Eldon  held  that  the  tenant  for  life  was 
entitled  to  sell  the  timber  upon  an  estate  purchased  in  lieu  of  one  in  which  he 
had  been  tenant  for  life  without  impeachment  of  waste.  If,  therefore,  he 
*2iAi  n^ig^t  <^t]t,  either  upon  the  first  property,  *or  that  which  was  received 
-■    instead,  it  is  diflicult  to  say  why  he  might  not  sell. 

Bnt,  at  all  events,  the  conveyance  by  Jjord  Cadogan  operated  as  a  revoca- 
tion of  the  uses  of  the  will,  and  thereby  destroyed  the  plaintiflTs  claim. 

CroBM,  Serjl.,  contra.  The  tenant  for  life  was  not  the  owner  of  the  timber, 
but  had  only  the  liberty  to  cut,  without  being  subject  to  an  action;  Lewis 
Bewkt's  esMB,  1 1  Rep.  70.;  and  the  trustee  having  conveyed  the  soil  only, 
without  the  timbeft,  hu  not  executed  the  power ;  for  under  that  power  he  was 
not  only  to  ezeicise  a  judgment  as  to  the  price  to  be  paid  fbr  the  property,  but 
to  jmiehaM  another  in  exchange,  and  this  would  be  less  valuable  than  the  pro- 
perty sold,  by  the  amount  of  the  price  of  the  timber.  It  might  happen  that 
the  timber  might,  be  wocth  more  than  the  rest  of  the  property.  Even  with 
rsgiffd  to  the  right  of  outtinf  d^fvmvit  ie  by  no  meansdear  tlwt  a  tenant  k^ 
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life,  without  impeachment  of  waste,  can  do  more  than  cut  in  a  husbandman- 
like manner      Bridgts  v«  St€pken$^  2  Swanst.  150,  n. 

Cur.  adv.  vuU.. 

Best,  C.  J.,  after  stating  the  pleadings  (as  in  the  beginning  of  he  case) 
now  delivered  the  following  judgment : 

From  the  deed  set  out  in  the  replication  it  appears  that  Lord  Cadogan  had 
nothing  to  do  with  the  sale  of  the  timber,  and  that  he  formed  no  opinion  as  to 
the  reasonableness  of  the  price  paid  for  it,  nor  ever  received  or  had  any  con- 
trol over  it ;  although  it  is  conveyed  as  real  property  to  the  heirs  of  the  pur- 
chaser, the  trustee  does  not  join  in  that  conveyance  ;  he  does  not  convey  the 
woods,  but  only  the  land  on  which  the  woods  stand. 

*'rhi8  is  at  least  the  effect  of  the  deed,  for  although  a  conveyance  of  r^, . 
the  land  would  convey  the  timber,  if  there  were  nothing  to  control  the   *- 
effect  of  such  conveyance,  here  it  is  controlled  by  the  conveyance  of  the  wood 
in  the  same  deed. 

It  seems  to  have  been  supposed  that  as  Sir  H.  C.  Engltfidd  was  not 
impeachable  of  waste,  the  woods  whilst  standing  and  forming  part  of  the 
estate  were  his  property,  and  he  is  by  the  deed  the  only  parly  who  conveys 
the  woods. 

The  question,  therefore  is,  whether  Lord  Cadogan  having  sold  and  con- 
veyed the  estate,  without  the  timber  standing  on  it.  has  executed  the  power 
so  as  to  convey  the  estate  or  any  part  of  it,  or  any  interest  in  it. 

A  tenant  who  is  not  impeachable  for  waste,  may  cut  down  all  the  timber  on 
the  estate,  and  the  moment  it  is  severed  from  the  ground  he  may  convert  it 
to  his  own  use.  But  a  tenant  without  impeachment  of  waste,  has  no  interest 
in  the  woods  while  standing,  nor  can  he  convey  any  interest  in  them  to 
another.  A  tenant  in  tail  is  unimpeachable  of  waste ;  but  if  standing  woods 
are  sold  by  him,  and  these  are  not  cut  down  during  his  life,  the  property  in 
them  descends  with  the  estate,  and  the  vendee  cannot  cut  them.  The  tenant 
in  tail,  or  other  tenant  unimpeachable  of  waste,  may  give  authority  to  cut 
down  timber,  but  such  authority  conveys  no  interest,  and  is  revoked  by  the 
death  of  the  person  by  whom  it  is  given. 

It  may  be  said,  that  if  a  tenant  unimpeachable  of  waste  might  cut  every 
tree  on  the  estate,  as  the  estate  will  sell  better  with  the  trees  uncut  than  when 
quite  denuded  of  timber,  is  it  not  for  the  advantage  of  the  reversioner  that  the 
tenant  for  life  should  give  up  his  right  of  cutting  the  timber,  and  be  permitted 
to  sell  it  with  the  estate  ?  Whether  this  would  be  for  the  advantage  of  the 
reversioner  must  depend  upon  many  ^circumstances,  such  as  the  quan-  r»oio 
tity  of  timber  and  the  means  which  the  tenant  for  life  may  have  of  cut-  ^ 
ting  it.  He  may  die  before  he  can  cut  the  whole  or  a  considerable  part,  or 
even  a  single  tree.  Although  a  tenant  in  tail  may  bar  remainders  by  a 
recovery,  yet  the  Court  of  Chancery  will  not  allow  a  trusteee  who  has  lands 
in  trust  for  one  and  the  heirs  of  his  body,  with  remainder  over,  to  convey  to 
such  person  in  fee,  because  such  a  conveyance  would  prevent  the  reversioner 
from  claiming  the  estate  if  the  tenant  in  tail  should  die  before  he  could  suffer 
a  recovery,  1  £q.  Ca.  Abr.  395.  It  is  not  (it,  therefore,  that  a  tenant  for  life  or 
trustees  should  be  permitted  to  do  what  may  prejudice  the  reversioner  without 
liis  concurrence ;  besides,  in  the  sale  of  growing  timber,  trees  of  the  value 
of  a  shilling  are  included,  and  although  a  tenant  unimpeachable  of  waste  would 
not  be  liable  to  any  action  for  cutting  such  small  trees,  a  court  of  equity 
would  prevent  him  from  taking  such  as  were  not  ripe  for  cutting. 

The  tenant  unimpeachable  of  waute  by  selling  the  timber  standing,  gets  an 
kdvantage  over  the  reversioner  which  he  otherwise  could  uot  be  permitted  to 
obtain,  2  Bro.  P.  C.  88.  It  does  not  appear  that  any  of  this  timber  was  felled 
during  the  life  of  Sir  H,  C,  Englffield,  It  was  a  part  of  the  estate  at  the  time 
of  the  sale,  and  may"  be  a  part  of  the  estate  at  this  moment.     This  part  of  the 
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«ftat6  has  not  been  conveyed  by  the  trustees,  or  by  any  other  person  that  had 
authority  to  convey  it :  is  then  the  sale  of  an  undivided  part  of  the  estate 
(for  the  trees  whilst  standing  are  a  part,)  a  good  execution  of  the  power  as  to 
the  part  sold  ?  The  power  of  sale  in  the  will,  is  in  these,  words  :  **  To  make 
sale  and  dispose,  or  to  convey  in  exchange  of  or  for  any  other  manors,  ail  or 
any  part  or  parts  of  the  messuages  aforesaid,  with  the  appurtenances  either 
^2131  ^^^^^^  ^^  in  pareeis^  for  such  price  or  prices  in  *money  or  any  other 
-*  equivalent  as  to  them  the  trustees  should  seem  reasonable."  The 
trustees  must  substantially  comply  with  the  authority  given  to  them  ;  if  they 
do  not,  the  act  done  by  them  will  not  be  a  good  execution  of  the  power,  and 
the  convejrance  will  be  altogether  void.  They  might  sell  different  parcels  of 
the  estate  at  different  times,  and  make  separate  conveyances  of  each  parcel  so 
sold ;  that  is  the  extent  of  their  authority.  They  cannot  sell  pari  of  a  parcel. 
They  must  not  sell  the  land  without  the  timber,  or  the  timber  without  the  land 
on  which  it  grows.  The  sale  of  the  one  without  the  other  would  be  a  cause 
of  confusion  and  lit^tion,  which  could  not  fail  to  be  injurious  to  both  the 
vendor  and  vendee,  and  such  a  sale  is  a  material  departure  from  the  power, 
injurious  to  the  reversioner,  and  therefore  altogether  void. 

When  a  tenant  for  life  requires  an  estate  to  be  sold  under  such  a  jpower  as 
this,  he  places  himself  in  the  situation  of  the  owner  of  an  estate  decreed  to 
be  sold  by  the  Court  of  Chancery,  and  he  must,  like  him,  sell  it  with  the  tim- 
ber: Burgess  v.  Ixnnbt  16  Yes.  174.  As  the  estate  to  be  purchased  with  the 
proceeds  of  the  sale  must  be  conveyed  ^o  the  same  uses  as  the  old  estate,  the 
tenant  for  life  will  have  a  right  to  cut  down  the  timber  on  the  purchased  estate, 
and  that  is  a  just  equivalent  for  his  not  cutting  the  timber  on  the  first  estate. 
It  was  not  attempted  at  the  bar  to  prove  that  although  the  timber  was  not  con- 
veyed, the  conveyance  of  the  land  on  which  such  timber  was  standing,  might 
be  supported.  We  presume  that  such  an  argument  was  considered  untenable. 
My  brother  Peakt  seemed  to  feel  that  the  sale  was  not  warranted  by  the 
power,  and  he  argued,  that  although  the  sale  might  not  be  good,  yet  the  trus- 
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trustee  having  revoked  the  uses,  the  demandant  had  no  title  to  support 


his  formedon.  Rut  they  are  only  to  revoke  the  uses  for  the  purpose  of  a  sale  or 
exchange  ;  that  is,  for  purpose  of  such  a  sale  or  exchange  as  is  consistent  with 
the  legal  power.  The  legal  estate  is  in  the  cestui  que  use,  and  nothing  remained 
in  the  trustees  but  a  conditional  power.  The  will  authorizes  the  trustees  to 
sell  on  the  request  of  the  tenant  for  life  in  possession,  and  then  it  says,  ^  and 
to  that  end,  (that  is,  that  they  make  a  sale,)  they  may  revoke  and  make  void 
the  uses  on  which  this  estate  is  devised  to  them."  If  they  had  revoked  the 
uses  by  one  deed,  and  conveyed  the  estate  by  another,  the  two  deeds  would 
be  considered  as  parts  of  the  same  transaction,  and  if  the  conveyance  had  been 
void,  the  revocation  of  uses  preparatory  to  the  conveyance  would  have  been 
void  also;  Although  the  case  of  Doe  d.  Willis  v.  Martin^  4  T.  R.  39,  is  in 
many  of  its  circumstances  distinguishable  from  the  present,  all  the  judges  who 
decided  that  case,  lay  down  a  principle  which  governs  this.  I/ord  Kenyon 
says,  ^  I  am  most  clearly  of  opinion,  taking  the  whole  of  the  power  together, 
that  the  deed  was  no  l^al  revocation :  they  had  only  a  power  to  revoke  on 
condition."  Ashhurst^  J.,  says,  **  Their  interests  (the  interests  of  the  ceatui 
que  use,)  could  only  be  divested  by  a  due  execution  of  the  power  of  revoca- 
tion :  a  bad  execution  has  no  operation  whatever."  BuUer,  J.  **  The  power 
of  revocation  was  conditional  only,  but  that  condition  not  having  been  com- 
plied with,  the  deed  of  revocation  is  troirf."  Grose,  J.  •*  This  was  merely  a 
conditional  power  which  must  be  considered  altogether,  and  no  part  of  the 
execution  can  be  good  unless  the  whole  be  so."  It  is  true,  that  in  Doe  d. 
Willis  V.  Martin,  tlie  trustee  who  made  the  conveyance  was  an  infant,  and  it 
*2151  ^^  thought  the  case  was  not  within  the  *7  Ann.  c.  19,  which  gives 
•■  validity  in  certain  cases  to  the  conveyances  of  infant  trustees.     But 
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this  was  not  the  reason  given  by  any  one  juc^  for  his  jndf  ment :  they  all 
rest  their  judgment  on  this,  that  although  the  revocaUon  of  the  uses  and  sub- 
sequent conveyance  of  the  pro|>erty  were  by  different  instruments,  yet  all  the 
acts  done  were  in  execution  of  the  power,  and  that  not  being  well  executed, 
every  deed  made  for  the  purpose  of  executing  that  power  was  void.  In  tlie 
present  case  the  revocation  of  the  uses  and  the  conveyance  of  the  estate  are 
done  at  the  same  time  and  by  the  same  deed.  The  remainder,  which  under 
the  will  vested  in  the  demandant,  could  only  be  divested  by  a  legal  revocation 
of  uses  by  the  trustees,  and  as  there  was  no  good  revocation  of  the  uses,  the 
demandant's  estate  remain^  undisturbed,  and  the  trustee  had  no  legal  interest 
to  convey. 

We  are  therefore,  of  opinion*  that  the  eighth  plea  is  not  supported  by  the 
deed  which  is  set  out  on  oyer,  Mid  that  the  demandant  is  entitled  to  our  judg- 
ment on  the  demurrer  to  the  replication  to  that  plea. 

Judgment  for  demandant. 


FLIGHT  t;.  BUCKERIDGE. 
/ 

A  memorial  of  an  Mnuity  deed,  enrolled  within  thirty  days  after  execution  of  the  deed 
by  the  grantee,  it  ffood,  thoagh  enrolled  before  execution  by  the  grantor. 

If  fhe  witneases  to  the  deed  are  accurately  described  in  the  memorial,  it  is  aufficient, 
though  they  did  not  aee  the  parlies  execute. 

Covenant  on  an  annuity  deed,  between  Richard  Hucktridgt^  of  the  first 
part ;  George  Buckeridge,  of  the  second  part ;  Banister  Flighty  the  plaintiff, 
of  the  third  part;  Alexander  Wyiie,  Edward  GrtenhilU  and  *ff*illiam  r»oifi 
Roberts  James,  of  the  fourth  part ;  Alexander  Wylie,  and  Catherine^  ^ 
his  wife,  and  Alexander  Forrest^  of  the  fifth  part ;  and  Tlwfnas  Flighty  of 
the  sixth  part. 

Breach,  non-payment  of  the  annuity. 

The  defendant  pleaded  among  other  pleas  the  following,  (which  was  the 
fourth,) — that  although  the  plaintiff  within  thirty  days  after  the  execution  of 
the  indenture  in  the  declaration  mentioned,  by  Richard  Buckeridge^  by  the 
said  plaintiff,  by  Alexander  fVylie^  by  Edward  Greenhill,  by  Wiiliam  Rob- 
erts James,  by  Catherine  \^ylie,  and  by  Alexander  Forrest^  caused  a  memo- 
rial thereof,  and  of  certain  other  instruments  and  assurances  for  granting  and 
securing  the  said  annuity,  to  be  enrolled  in  the  High  Court  of  Uhancery  as 
follows,  that  is  to  say,. 

"  A  memorial  to  be  enrolled  in  his  majesty's  High  Court  of  Chancery,  pur- 
suant to  an  act  of  Parliament,  made  and  passed  in  the  fifty-third  year  of  the 
reign  of  his  late  majesty  king  George  the  third  :  Date  of  instrument ;  2d  of 
Nov.  1821  :  Nature  of  instrument;  indenture  of  grant  and  demise:  Names 
of  parties :  (they  were  here  set  out  at  length  :)  Names  of  witnesses  and  des- 
cription :  Daviel  Collins,  28,  Cursilor  Street,  Chancery  Ijme^  and  fVilUam 
ff^adley,  clerk  to  Mr.  fPilmott^  No.  1,  Tanjield  Court,  Temple:  Name  or 
names  of  persons  by  whom  annuity  or  rent  charge  to  be  beneficially  received : 
Banister  Flight :  Person  or  persons  for  whose  life  or  lives  the  annuity  or 
rent  charge  is  granted :  for  the  term  of  one  hundred  years  thenceforth,  if  the 
said  Richard  Buckeridge,  shall  so  long  live  :  Consideration  and  how  paid : 
(it  was  here  set  forth  in  detail :)  Amount  of  annuity  or  rent  charge  ;  400/.  a 
year :  Enrolled  in  his  majesty's  High  Court  of  Chancery,  at  six  o'clock  in 
the  afternoon  of  the  1st  day  of  December ^  in  the  year  of  our  Lord  1821  :'* 
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•2171  ^^^  ^^  '^^^  defendant  did  not  execute  the  said  ^indenture  in  the  said 
•■  declaration  and  memorial  mentioned,  until  long  af\er  the  enrolment  of 
the  above  mentioned  memorial,  to  wit,  until  three  months  after  such  enrol- 
ment, to  wit,  on  the  30th  of  March,  in  the  year  of  our  Lord,  1822  :  And  the 
said  defendant  further  saish,  that  no  memorial  whatsoever  of  the  said  inden- 
ture in  the  said  declaration  mentioned,  was  enrolled  in  the  High  Court  of 
Chancery,  within  thirty  days  after  the  execution  of  the  said  indenture  by  the 
said  defendant,  according  to  ihe  directions  of  the  said  act  of  Parliament,  made 
and  passed  in  the  fifty -third  year  ol'  the  reign  of  his  late  majesty  king  George 
the  third ;  whereby  the  said  indenture  in  the  declaration  mentioned,  is  null 
and  void,  as  against  the  said  ddfendant. 

The  fifth  plea  was, — that  although  the  plaintiff  -rvithin  thirty  days  after  the 
execution  of  Uie  indenture  in  the  declaration  mentioned,  caused  a  memorial 
thereof  and  of  certain  otlicr  instruments  and  assurances,  for  granting  and 
siecoring  the  annuity  to  be  enrolled  in  the  High  Court  of  Chancery,  as  follows, 
(setting  out  the  memorial,  as  in  the  preceding  plea) 

Yet  the  defendant  did  not  execute  the  indenture  in  the  memorial  and  decla- 
ration mentioned,  in  the  presence  of  Daniel  CoUins,  and  William  lyadley,  as 
in  the  said  last  mentioned  memorial  is  mentioned,  either  at  the  time  the  said 
indenture  bears  date,  or  at  any  time  before  or  since  the  enrolment  thereof; 
whereby  according  to  the  said  act  of  Parliament  made  and  passed  in  the  tifiy- 
third  year  of  the  reign  of  his  late  majesty  king  George  the  third,  the  indent- 
ure in  the  declaration  mentioned,  is  null  and  void  as  against  the  said  defendant. 

The  plaintiff  demurrec^  io  the  fifth  plea,  and  assigned  the  following  causes 
of  demurrer ; — that  the  averment  in  that  plea,  that  the  said  defendant  did  not 
«2iai  ^^^^^^  ^^^  ^indenture  in  the  presence  of  Daniel  Collins,  and  ffilliam 
-■  IVadley,  and  the  issue  tendered  thereby,  was  immaterial  and  irrelevant 
to  the  matter  in  dispute  between  the  plaintiflf  and  the  defendant;  and  that  it 
tlid  not  appear,  nor  was  it  stated  in  the  said  plea,  that  the  memorial  in  that 
plea  mentioned  did  not  contain  the  names  of  all  the  witnesses  to  the  indenture. 

To  the  fourth  plea,  the  plaintiff  replied,  that  a  memorial  of  the  indenture 
was  within  thirty  days  after  the  execution  thereof,  enrolled  in  the  High  Court 
of  Chancery,  pursuant  to  the  statute.  He  then  set  out  the  memorial,  and 
concluded, — that  the  said  memorial  did  and  does  duly  contain  the  date  of  the 
said  indenture,  the  names  of  all  the  parties  and  of  all  the  witnesses  thereto ; 
of  the  person  for  whose  life  such  annuity  was  granted  ;  of  the  person  by  whom 
the  same  was  to  be  beneficially  received ;  the  pecuniary  cobsiderations  for  the 
granting  of  the  same ;  and  the  annual  sum  to  be  paid  ;  in  manner  and  form, 
as  in  and  by  the  statute  in  that  case  made  and  provided,  is  required. 

The  defendant  rejoined  to  the  replication  on  the  fourth  plea,  that  the  defend- 
ant did  not  execute  the  indenture  until  long  after  the  enrolment  of  the  above 
mentioned  memorial,  to  wit,  until  three  months  after  such  enrolment,  to  wit, 
on  the  30th  of  March,  1822. 

And  there  was  a  joinder  in  demurrer  on  the  demurrer  to  the  fifth  plea. 

The  plaintiff  surrejoined  to  the  rejoinder  on  the  replication  to  the  fourth 
plea, — that  during  the  whole  of  the  said  thirty  days  next  after  the  execution 
of  the  said  indenture  by  the  defendant,  as  in  the  rejoinder  to  the  replication 
to  the  fourth  plea  mentioned,  the  memorial  described  in  the  replication  to  the 
fourth  plea  was,  and  remained,  and  continually  thenceforth  hitherto  hath  been 
«2101  ^^^  remained,  and  still  is,  and  remains  ^enrolled  in  the  High  Court  of 
J  Chancery,  to  wit,  at  Ifealminsier,  aforesaid ;  as  by  such  memorial 
now  being  and  remaining  so  enrolled  in  the  same  court  fully  appears. 

The  defendant  demurred  to  this  surrejmnder,  and  assigned  the  following 
eanses  of  demurrer^ — that  the  plaintiff  had  not,  in  or  by  his  surrejoinder,  con- 
fewed  or  traversed,  or  denied  the  said  rejoinder  of  the  defendant,  but  had 
tendered  an  issue  upon  a  collateral,  unissuable,  and  immaterial  point 

Joinder  in  demurrer. 
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LaweSf  Serjt.,  in  support  of  the  memorial,  argued,  that  provided  the 
memorial  contained  a  true  description  of  the  instrument,  it  was  immaterial 
when  the  grantor  executed  it,  and  that  it'  the  law  were  otherwise,  the  greatest 
inconvenience  and  delay  must  be  occasioned,  where  some  of  several  parties 
to  an  annuity  deed  resided  in  foreign  parts.  With  regard  to  the  witnesses, 
he  maintained  on  the  authority  of  Park  v.  Meers,  2  B.  &  P.  217,  and  Pow- 
ell  V  /iiackett,  1  £sp.  97,  that  it  was  not  necessary  the  witnesses  should  see 
the  party  execute,  and  that  if  they  did  not  see,  it  was  the  same  thing  as  if  there 
'had  been  none  :  GrelHer  v.  Neaie,  Peake  N.  P.  C.  146,  that  it  was  not  alleged 
in  the  rejoinder  that  any  were  present  besides  those  mentioned  in  the  memo- 
rial ;  and  that  the  plaintitt'  had  set  forth  in  his  replication  a  memorial  which 
could  not  be  impeached. 

7Wc(y,  Serjt.,  contra,  contended  that  a  memorial  ex  vi  termini  implied  a 
record  of  the  past,  and  therefore,  could  not  apply  to  a  deed  in  part  executed 
after  the  enrolment  of  the  memorial.  The  memorial  must  contain  the  date, 
and  the  date  is  the  delivery  of  the  deed,  (2  Salk,  463.,)  *which  could  r^oon 
not  effectually  take  place  till  the  defendant  executed  it.  Then,  with  *- 
regard  to  the  witnesses,  the  whole  object  of  the  statute  requiring  publicity  of 
enrolment  would  be  defeated,  if  those  who  attested  the  deed  were  not  those 
who  saw  it  executed.  The  witnesses  mentioned  in  the  statute  must  mean 
those  who  were  actually  present. 

Best,  C.  J.  I  should  like  to  see  the  granting  of  annuities  by  individuals 
restrained  or  entirely  prohibited.  There  is  but  one  case  in  which,  in  my 
opinion,  it  is  proper  that  an  annuity  should  be  allowed  ;  namely,  where  an 
aged  person  without  dependants  is  desirous  of  sinking  part  of  his  capital  for 
the  purpose  of  obtaining  an  improved  income  for  his  life.  The  payment  of 
annuities  granted  by  individuals  is  generally  obtained  with  so  much  difficulty, 
and  so  often  never  made  at  all,  that  such  a  purchaser  as  I  have  described 
ought  not  to  think  of  purchasing  an  annuity  but  from  government  or  some 
public  body*  I  have  heard  the  present  Chancellor  say  from  the  seat  in  which 
I  now  sit,  that  the  dealing  in  annuities  generally  ends  in  the  ruin  of  all  the 
parties  concerned.  In  the  beginning  of  such  transactions,  avarice  attempts  to 
take  a  cold-hearted  advantage  of  distress  ;  in  the  end,  distress  cheats  avarice : 
all  the  parties  engaged,  are  actuated  by  the  worst  motives,  and,  as  is  usual  in 
such  cases,  all  sutfer  from  the  conflict. 

I  cannot  however  say,  that  my  opinion  of  the  policy  of  allowing  indi- 
viduals to  grant  annuities  is  supported  by  that  of  the  legislature.  The  act  of 
the  53  G.  3,  c.  141,  was  rather  intended  to  promote  than  restrain  the  granting 
of  such  annuities.  It  relieves  the  annuitants  from  the  difficulties  that  17  G. 
3,  c.  26,  placed  them  under. 

I  must  construe  this  act  according  to  the  intent  of  *the  legislature,  r^ni 
and  not  according  to  my  own  views  of  the  subject  to  which  it  refers.  L 
The  construction  that  we  are  desired  to  put  on  this  statute,  would  render  it 
impossible  for  any  one  to  take  an  annuity  granted  or  secured  by  a  person 
living  at  a  great  distance  from  England,  The  deeds  could  not  be  got  back 
to  England,  to  be  enrolled  within  thirty  days  from  the  time  of  their  execu- 
tion. Noi  could  the  names  of  the  witnesses,  in  whose  presence  such  parties 
executed,  be  known  here  before  that  period  had  elapsed. 

The  only  mode  of  complying  with  the  act  is  to  enrol  the  deeds  before  they 
are  sent  abroad  for  execution,  and  to  desire  the  parties  who  are  to  execute  to 
have  no  attesting  witnesses.  Let  us  see  if  the  words  of  the  act  will  allow 
of  such  an  enrolment  The  second  section  is  in  thes^e  words :  **And  be  it 
.  further  enacted,  than  within  thirty  days  after  the  execution  of  every  deed, 
bond,  instrument,  or  other  assurance,  whereby  any  annuity  or  rent-charge, 
shall,  from  and  after  the  passing  of  this  act,  be  granted  for  one  or  more  life  or 
lives,  or  for  any  term  of  years,  or  greater  estate  determinable  on  one  or  more 
life  or  lives,  a  memorial  of  the  date  of  every  such  deed,  bond,  instrument^  oi 
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other  ussuraiice, — of  the  names  of  all  the  parties,  and  of  all  the  witnesses 
thereto, — and  of  the  person  or  persons  for  whose  life  or  lives  such  annuity  or 
rent-charge  shall  be  granted, — and  of  the  person  or  persons  by  whom  the 
same  is  to  be  beneficially  received, — the  pecuniary  consideration  or  consider- 
ations for  granting  the  same,  and  the  annual  sum  or  sums  to  be  paid — shall 
be  enrolled  in  the  High  Court  of  Chancery,  in  the  form  or  to  the  effect  follow- 
ing, with  such  alterations  therein  as  the  nature  and  circumstances  of  any 
particular  case  may  reasonably  require ;  otherwise  every  such  deed,  bond, 
instrument,  or  other  assurance,  shall  be  null  and  void  to  all  intents  and  pur- 
poses.'* 

*2221  *  Whatever  may  be  the  literal  construction  of  these  words,  I  think  all 
1  that  the  legislature  has  required  by  them,  was,  that  the  enrolments 
should  not  be  delayed  beyond  thirty  days  from  the  execution  of  the  deeds. 
There  is  no  reason  why  the  deeds  should  not  be  enrolled  before  they  are  ex- 
ecuted. It  is  true  that  before  the  execution,  the  covenantors  are  not  accurately 
described  as  parties  :  for  although  a  covenantee  is  a  party  before  he  executes, 
a  eoTenantor  is  only  made  one  by  execution.  But  the  enrolment,  although 
made  before,  only  takes  effect  from  the  execution ;  and  then  the  persons 
whose  names  are  set  out  in  the  memorial  being  parties  from  that  moment,  the 
memorial  gives  to  the  grantors  all  the  information  that  the  legislature  in- 
tended they  should  have.  A  writ  of  error  may  now  be  obtained  before  judg- 
ment, and  it  takes  effect  from  the  moment  of  the  entering  up  of  the  judgment. 
With  respect  to  the  witnesses,  it  does  not  appear  on  this  record  that  there  are 
any  witnesses  besides  those  whose  names  are  set  out  in  the  memorial.  Pro- 
bably the  defendant's  execution  was  not  attested  by  any  witness.  The  statute 
does  not  require  that  there  should  be  any  attesting  witnesses,  but  only,  if 
there  are  any,  that  their  names  should  appear  on  the  memorial.  I  therefore 
diink  that  the  memorial  set  out  on  this  record  is  a  sufficient  compliance  with 
the  53  G.  3.,  and  that  the  Plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 


•223]  •THORPE  t;.  GRAHAM. 

Ufon  a  rule  for  an  attachment  against  a  witness  not  obeying  a  iuhpoena^ 
which  rule  this  court  discharged,  because  it  did  not  appear  that  there  had 
been  a  sufficient  service  of  the  subpcena  $  the  court  also  said,  a  term  having 
elapsed  since  the  service,  that  for  the  future  they  would  adopt  the  rule  in  the 
King's  Bench,  not  to  entertain  such  a  motion  after  a  term  had  elapsed,  2 
Tidd.  867. ▼.  SiUery. 


RENNELL  t;.  Bishop  of  LINCOLN. 

When  m  rectory  falU  vacant,  the  advowson  of  which  belongs  to  a  prebendary  in  right  of 
bis  prebend,  and  the  prebendary  dies  without  having  presented,  the  presentation  does 
not  belong  to  his  personal  representative. 

LiKOOLNSHiRS  to  wit — Geofgc  Bishop  of  Lincoln^  TTiomoi  Henry  Mire' 
hmu€t  clerk,  and    William   Squire  Mirehouee^  clerk,  were  summoned  to 
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answer  Frances  Henrietta  RenncU^  widow,  relict  and  administratrix  of  all  and 
singular  the  goods,  chattels,  and  credits  which  were  of  Thomas  Henneil,  clerk, 
bachelor  in  divinity,  deceased,  at  the  time  of  his  death,  who  died  intestate, 
of  a  plea  that  they  permit  the  said  Frances  Henrietta  to  present  a  fit  person  to 
the  rectory  of  the  parish  church  of  ff^etby,  in  the  county  of  Lincoin,  which  is 
vacant,  and  in  her  right  as  administratrix  aforesaid,  and  whereupon  the  said 
Frances  Henrietta,  *by  her  attorney,  complains ;  for  that  whereas  one 


iniiiam  JJodwell,  clerk,  doctor  in  divinity,  late  prebendary  of  the  pre- 
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bend  or  canonry  of  South  Grantham,  founded  in  the  cathedral  church  of 
Salisbury,  heretofore,  to  wit,  on  the  27th  of  October,  in  the  year  of  our  Lord 
1775,  to  wit,  at  Boston,  in  the  county  of  Lincoln,  was  seised  of  and  in  the 
said  prebend  or  canonry,  with  its  appurtenances, — to  which  said  prebend  or 
canonry  the  advowson  of  the  said  rectory  of  the  said  parish  church  of  Welby, 
with  its  appurtenances,  then  belonged,  and  still  belongs, — in  his  demesne  as 
fee  in  right  of  the  said  {)rebend  or  canonry  ;  and  the  said  fVittiam  Dodwell, 
doctor  in  divinity,  so  being  such  prebendary  as  aforesaid,  and  so  being  seised 
of  and  in  the  said  prebend  or  canonry,  with  its  appurtenances,  to  which,  &c., 
afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at  Boston  aforesaid, 
in  the  county  aforesaid,  presented  to  the  said  church  of  ffelby,  being  then 
vacant,  one  Ifxtliam  Dodwell,  master  of  arts,  his  clerk,  who,  on  the  said  pre- 
sentation of  the  said  William  Dodwell,  doctor  in  divinity,  was  admitted,  in- 
stituted, and  inducted  into  the  same,  in  the  time  of  peace,  in  the  time  of  our 
Sovereign  Lord  George  the  Third,  late  King  of  Great  Britain  ;  and  the  said 
Frances  Henrietta  further  says,  that  the  said  William  Dodwell,  doctor  in  di- 
vinity, being  so  seised  of  the  said  prebend  or  canonry,  with  its  appurtenances, 
to  which,  ^c,  in  his  demesne  as  of  fee,  in  right  of  the  said  prebend  or  can- 
onry, he,  the  said  ff'illiam  Dodwell,  doctor  in  divinity,  afterwards,  to  wit,  on 
the  1st  of  October,  in  the  year  of  our  Lord  1785,  to  wit,  at  Boston  aforesaid, 
in  the  county  aforesaid,  died  so  seised  ;  after  whose  death,  to  wit,  on  the  20th 
of  October,  in  the  year  last  aforesaid,  to  wit,  at  Boston  aforesaid,  in  the  county 
aforesaid,  one  Bobert  Price,  clerk,  was  lawfully  •admitted,  instituted,  r»225 
and  inducted  prebendary  of  the  said  prebend  or  canonry,  with  its  *- 
appurtenances,  to  which,  d&c;  whereby  the  said  Robert  Price  then  and  there 
became  and  was  seised  of  and  in  the  said  prebend  or  canonry,  with  its  appur- 
tenances, to  which,  &c,,  in  his  demesne  as  of  fee  in  the  right  of  the  said  pre- 
bend or  canonry  ;  and  the  said  Frances  Henrietta  further  says,  that  the  said 
Robert  Price  being  so  seised  of  and  in  the  said  prebend  or  canonry,  with  its 
appurtenances,  to  which,  &c.,  in  his  demesne  as  of  fee  in  right  of  the  said 
prebend  or  canonry,  he  the  said  Robert  Price  afterwards,  to  wit,  on  the  1st 
of  ^pril,  in  the  year  of  our  Lord  1823,  at  Boston  aforesaid,  in  the  county 
aforesaid,  died  so  seised ;  after  whose  death,  to  wit,  on  the  23d  of  ^pril,  in 
the  year  last  aforesaid,  at  Boston  aforesaid,  in  the  county  aforesaid,  the  said 
Tliomas  Rennell  was  lawfully  admitted,  instituted,  and  inducted  prebendary 
of  the  said  prebend  or  canonry,  with  its  appurtenances,  to  which,  ^c,  where- 
by the  said  Thomas  Rennell  then  and  there  became  and  was  seiSed  of  and  in 
the  said  prebend  or  canonry,  with  its  appurtenances,  to  which,  &c.  in  hij  de- 
mesne as  of  fee  in  right  of  the  said  prebend  or  canonry ;  and  the  said 
-  Thomas  Rennell  being  so  seised,  the  said  church  afterwards,  to  wit,  on  the 
1st  oi  June,  in  the  year  of  our  Lord  1824,  at  Boston  aforesaid,  in  the  county 
aforesaid,  became  vacant  by  the  death  of  the  eaid  Rev.  fViUiam  Dodwell, 
clerk,  the  late  parson  and  incumbent  thereof,  and  still  is  vacant,  whereby  it 
then  and  there  belonged  to  the  said  Thomas  RenneU  to  present  a  fit  person  to 
the  said  rectory  of  the  said  parish  church  so  being  vacant  as  aforesaid  ;  and 
the  said  Frances  Henrietta  farther  saith,  that  afterwards,  and  whilst  the  said 
church  was  so  vacant  as  aforesaid,  to  wit,  on  the  30th  of  June,  in  the  year  last 
aforesaid,  at  Boston  aforesaid,  in  the  county  aforesaid,  the  said  *  Tyi&mas  r«22tl 
RenneU  died  intestate,  so  seised  of  and  in  the  said  prebend  ar  canonry,  *- 
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H  ilh  its  appurtenances,  to  which,  ^.  in  his  demesne  a^  of  fee  in  right  of  the 
said  prebend  or  canonry,  without  having  presented  any  person  to  the  said 
rectory  of  the  said  parish  church ;  aAer  whose  death,  and  whilst  the  said 
church  was  so  vacant  as  aforesaid,  to  wit,  on  the  22d  of  Jtily^  in  the  year 
last  aforesaid,  at  Boston  aforesaid,  in  the  county  aforesaid,  administration  of 
all  and  singular  the  goods,  chattels,  and  credits  whirh  were  of  the  said 
7Tu)ma9  Renmll^  deceased,  at  the  time  of  his  death,  who  died  intestate,  by 
the  Right  Rev.  Father  in  God,  Charles^  by  Divine  Providence,  Archbishop  of 
Canlerbury.  Primate  of  all  England^  and  Metropolitan,  was  in  due  form  of 
law,  granted  to  ihe  said  Francu  Henrietta^  whereupon  and  whereby  it  then 
and  there  belonged,  and  now  belongs,  to  the  said  Frances  Henrietta,  as  ad- 
ministratrix aforesaid,  to  present  a  fit  person  to  the  said  rectory  of  the  said 
parish  church  so  being  vacant  as  aforesaid,  and  which  is  still  vacant;  but  the 
said  Bishop  of  Lincoln,  and  the  said  Thomas  Henry  Mireiiouae  and  H^illiam 
Squire  Mirthouse  unjustly  hinder  her  from  presenting  a  fit  person  to  the  said 
rectory  of  the  said  parish  church,  whereupon  the  said  Frances  Henrietta^  ad- 
ministratrix as  aforesaid,  saith,  that  she  is  injured,  and  hath  sustained  damage 
10  the  value  of  1000/.,  and,  therefore,  she  brings  her  suit,  &c.  And  the  said 
Frances  Henrieiia  brings  into  court  here  the  letters  of  administration  of  the 
said  Archbishop,  which  give  sufficient  evidence  to  the  court  here  of  the  grant 
of  administration  to  the  said/Voiices  Henrietta  as  aforesaid,  the  date  whereof 
is  a  certain  day  and  year,  to  wit,  the  day  and  year  above  in  that  behalf  men- 
tioned, ^c. 

Plea.  And  the  said  defendant,  George  Bishop  of  Lincoln,  by  TFilliam 
*2271   ^^^"'^^^  Batton  his  attorney,  ^comes  and  defends  the  wrong  and  in- 

J  jury  when,  &c.,  and  saith  that  the  said  rectory  of  the  parish  church 
of  Welby  is  within  his  diocese,  and  that  he  hath  nothing,  nor  doth  he  claim 
to  have  any  thing  in  the  said  rectory  of  the  church  aforesaid,  or  in  the  advow« 
son  of  the  same,  except  only  the  admission,  institution,  and  induction  of  the 
parson  to  the  rectory  and  parish  church,  and  all  such  other  things  as  belong 
to  the  ordinary  as  ordinary  of  that  place :  and  this  he  is  ready  to  verify, 
wherefore  he  prays  judgment,  if  the  said  Frances  Henrietta  without  assigning 
some  special  disturbance  in  the  person  of  him  the  said  bishop  ought  to  have 
or  maintain  her  said  action  against  him,  &c. 

And  the  said  defendant  Thomas  Henry  Afirehouse,  clerk,  and  William 
Squire  Mirehouse,  clerk,  by  their  attorney,  come  and  defend  the  wrong 
and  injury,  when,  &c.,  and  say  that  the  said  Frances  Henrietta  ought  not 
to  have  or  maintain  her  action  against  them,  because  they  say,  that  after  the 
said  Thomas  Bennell  had  so  died  without  having  presented  any  person  to 
the  said  rectory  of  the  said  parish  church,  and  whilst  the  said  church 
was  so  vacant  as  aforesaid,  to  wit,  on  the  IQth  of  July  in  the  year  last 
aforesaid,  at  Boston  aforesaid,  in  the  county  aforesaid,  he  the  said  defendant 
Thotnus  Henry  Mirehouse,  clerk,  was  lawfully  admitted,  instituted,  and  in- 
ducted prebendary  of  the  said  prebend  or  canonry,  with  its  appurtenances,  to 
which  said  prebend  or  canonry  the  said  advowson  with  its  appurtenances  then 
belonged  and  still  belongs,  whereby  he  the  said  Thomas  Henry  Mirehouse 
then  and  there  became  and  was  seised  of  and  in  the  said  prebend  or  canonry 
with  its  appurtenances,  to  which,  &c.,  in  his  demesne  as  of  fee  in  right  of  the 
said  prebend  or  canonry,  and  whereby  it  then  and  there  belonged  to  him  to 
MAO-*   present  a  fit  person  to  the  said  rectory,  so  being  vacant  *as  aforesaid  ; 

-^  and  the  said  Thomas  Henry  Mirehouse,  and  the  said  fVilliam  Squire 
Mirehouse  further  say,  that  he  the  said  Thofnas  Henry  Mirehouse  being  such 
prebendary  as  aforesaid,  and  so  being  seised  of  and  in  the  said  prebend  or 
canonry  with  its  appurtenances,  to  which,  ^c,  afterwards,  to  wit,  on  the  26th 
of  September  in  the  year  last  aforesaid,  at  Boston  aforesaid,  in  the  county 
aforesaid,  presented  to  the  said  church  of  fVelby,  being  then  vacant,  the  said 
defendant  H^illiam  Squire  Mirehouse,  his  clerk,  for  the  purpose  of  his  being 
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admitted,  instituted,  and  inducted  into  the  same,  but  which  said  admission, 
institution,  and  induction  have  been  hindered  and  prevented  by  his  majesty^s 
writ  of  ne  admitfaa  to  the  said  defendant  Lord  Bishop  of  Lincoln^  in  that 
behalf  directed ;  for  which  reason  the  said  ThomuB  Henry  Mirehoust  hath 
prevented  the  said  Frances  Henrietta  from  presenting  a  fit  person  to  the  said 
church  ;  and  this  they  the  said  Thomas  Henry  Mirehouse  and  William  Squire 
Mirehouse  are  ready  to  verify ;  wherefore  they  pray  judgment  if  the  said 
Frances  Henrietta  ought  to  have  or  maintain  her  aforesaid  action  thereof 
against  them,  &c.,  and  they  also  thereupon  pray  a  writ  to  the  said  bishop, 
^c.  And  the  said  Frances  Henrietta^  as  to  the  plea  of  the  said  bishop,  (inas- 
much as  he  hath  not  nor  claimeih  to  have  any  thing  in  the  church  aforesaid, 
or  in  the  advowson  of  the  same,  except  only  the  admission,  institution,  and 
induction  of  the  rectors  to  the  same  rectory  and  parish  church,  and  all  such 
other  things  as  belong  to  the  ordinary  as  oniinary  of  that  place,)  prays  judg- 
ment against  the  said  bishop,  and  a  writ  to  the  said  bishop,  &c.  Therefore 
it  is  considered  that  the  said  Frances  Henrietta  recover  against  the  said  bishop 
her  presentation  to  the  said  church,  and  that  she  have  a  writ  to  the  said  bishop, 
that  notwithstanding  his  disclaimer  he  admit  a  fit  person  to  the  said  church 
on  the  presentation  of  the  said  Frances  Henrietta,  and  the  '^said  bishop  r«220 
is  not  amerced  because  he  hath  excused  himself  of  any  particular  dis-  ^ 
turbance.  but  let  execution  thereof  be  stayed  until  the  said  plea  between  the 
said  Frances  Henrietta  and  the  said  Thomas  Henry  Mirehouse  and  PFUliam 
Squire  Mirehouse  be  determined,  &c.  And  the  said  Frances  Henrietta  as  to 
the  plea  of  the  said  Thomas  Henry  Mirehouse  and  ffVliam  Squire  Mirehouse 
by  them  above  pleaded  says,  that  the  said  plea  and  the  matters  and  things 
therein  contained  in  manner  and  form  as  the  same  are  above  pleaded  and  set 
forth,  are  not  sufficient  in  law  to  bar  or  preclude  her  the  said  Frances  Hen' 
rietta  from  having  and  maintaining  her  aforesaid  action  thereof  against  them 
the  said  Thomas  Henry  Mirehouse  and  William  Squire  Mirehouse^  and  that 
she  the  said  Frances  Henrietta  is  not  bound  by  the  law  of  the  land  to  answer 
the  same;  wherefore  for  want  of  a  sufficient  plea  in  this  behalf,  the  said 
Frances  Henrietta  prays  judgment  and  her  damages  by  reason  of  the  hind- 
rance aforesaid,  together  with  a  writ  to  the  said  bishop  to  be  adjudged  to 
hor.  Sic, 

This  case  was  argued  twice.  First,  in  Hilary  term  1825,  by  fVilde  Serjt., 
foi  the  plaintiff,  and  Taddy  Serjt.,  for  the  defendant :  and  again  in  Trinity 
term,  by  Vaughan  Serjt.,  for  the  plaintiff.  D^Oyly  Serjt.,  for  the  defendant,  and 
Bosanquet  Serjt.,  for  the  crown.  There  was  a  difference  of  opinion  among 
the  members  of  the  court,  and  they  delivered  their  several  judgments  at  such 
length  as  to  render  superfluous,  especially  in  a  case  of  so  rare  occurrence,  a 
detailed  report  of  the  arguments  of  counsel. 

On  the  part  of  the  plaintiff  it  was  contended,  that  where  a  church  falls 
vacant,  the  next  presentation  is  a  chattel  interest,  and,  as  such,  must  be  dis- 
posed of  according  to  the  unvarying  rule  of  law  by  which  all  such  interests 
are  regulated. 

That  the  character  or  situation  of  the  party,  into  •whose  hands  a   r»ooo 
chattel  falls,  cannot  alter  the  nature  of  the  interest,  or  the  common  law    ■- 
mode  of  disposing  of  it. 

That  such  an  interest  cannot  be  in  abeyance,  or  go  in  succession,  but  must, 
for  the  foregoing  reasons,  belong  to  that  party  in  whose  time  the  vacancy 
takes  place,  or  his  personal  representative ;  and  that  this  was  admitted  to  be 
the  law  with  respect  to  archbishops'  options,  which  could  not  be  distinguished 
from  any  other  spiritual  chattel. 

For  the  defendants  it  was  argued  that  the  incidents  of  ecclesiastical  patron- 
age in  spiritual  hands  were  difl'erent  from  the  incidents  of  the  same  patronage 
iu  lay  haiids,  the  lay  patron  having  an  interest  both  of  profit  and  of  trust,  the 
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spiritaal  patron  only  a  tniat ;  and  a  trust  to  be  exercised  for  the  benefit  of  the 
pablic : 

That  in  the  pleadings  the  plaintifr*8  intestate  was  alleged  to  be  seised  in 
r%ht  of  his  prebend,  and  the  presentation,  therefore,  ought  to  be  in  the  same 
right;  yet  it  was  impossible  for  the  administratrix  to  present  in  right  of  ths 
prebend.  Again,  a  lay  patron  might  grant  an  advowson,  or  next  presentation, 
bat  there  was  no  instance  of  a  spiritual  patron  having  exercised  such  a  power. 
The  temporalities  of  a  bishop  were  also  mentioned  as  a  proof  that  the  incijJAits 
of  a  chattel  in  trust  might  depend  in  some  degree  upon  the  character  of  the 
owner.  If  a  bishop  have  an  advowson,  and  the  church  become  void,  and  the 
bishop  die,  neither  his  executors  nor  successor  shall  present,  hut  the  kinir. 

On  the  part  of  the  crown,  the  case  was  likened  to  that  of  the  temporalities 
of  bishops,  priors,  and  abbots,  the  practice  with  regard  to  which  it  was  con- 
tended ought  to  be  pursued  in  the  present  instance. 

Cur.  adv,  vult, 

Gasslicb,  J.  This  is  a  quart  impedit  brought  by  the  administratrix  of  the 
Ma  11  l^te  prebendary  of  South  Grantham  *in  the  cathedral  church  of  ShHh' 
^  bury^  against  the  three  defendants,  to  recover  the  presentation  to  the 
reetorv  of  the  parish  church  of  Wetby  in  the  county  and  diocese  of  Lincoln^ 
the  advowson  of  which  belongs  to  the  prebend  of  South  Grantham^  ^nd  which 
became  vacant  in  the  lifetime  of  the  intestate,  the  late  prebendary. 

The  declaration  states  the  seizin  of  one  ffWiam  Dodwtll  of  the  prebeud. 
to  which  the  advowson  belongs  in  his  demesne  as  of  fee  ill  right  of  the  said 
prebend ;  his  presentation  of  a  clerk  who  was  admitted,  instituted,  and  inducted  ; 
the  death  of  the  prebendary,  and  the  admission,  institution,  and  induction  of 
Robert  Price  to  the  prebend  ;  the  death  of  Price^  and  the  admission,  insiitu- 
tion,  and  induction  of  the  intestate ;  the  death  of  the  incumbent,  whereby  it 
belonged  to  the  intestate  to  present;  the  death  of  the  intestate  pending'the 
vacancy,  and  administration  granted  to  the  plaintiff,  whereby  she  is  enlideJ 
to  present,  but  that  the  defendants  hinder  her. 

The  defendant  the  bishop  pleads  the  usual  plea,  that  he  claims  nothing  but 
as  ordinary,  and  there  is  judgment  against  him  with  a  stay  of  execution  in  the 
usual  form. 

The  other  defendants  plead  that  afler  the  death  of  the  intestate,  and  while 
the  church  continued  vacant,  one  of  them  was  duly  admitted,  instituted,  and 
inducted,  to  the  prebend,  whereby  it  belonged  to  him  to  present  to  the  rectory ; 
that  he  accordingly  presented  the  other,  whose  admittance  has  been  prevented 
by  a  writ  of  ne  admittas  directed  to  the  bishop. 

To  this  replication  the  plaintiflfhas  demurred  generally,  and  the  defendants 
have  joined  in  demurrer.  * 

The  case  was  first  argued  in  Hilary  term  last,  when  it  appearing  to  the 
court,  that  a  question  might  be  made,  whether,  under  the  circumstances,  the 
MQoi  crown  was  not  ^entitled  to  present  to  the  vacant  living,  it  was  directed 
-■  that  the  case  should  be  argued  a  second  time,  and  notice  was  given  to 
the  attorney-general  that  he  might  intervene,  if  he  thought  fit,  for  the  interest 
of  the  crown.  The  case  was  accordingly  argued  a  second  time  in  the  last 
term,  not  only  by  the  counsel  for  the  respective  parties  to  the  record,  hut  also 
by  my  brother  Bosanquet  on  the  part  of  the  crown,  and  now  stands  for  the 
judgment  of  the  court. 

The  material  question  which  it  is  necessary  for  the  court  to  decide  ?//iO'i 
this  record  is,  whether  the  plaintiff  has  made  out  her  title  to  present  ?  for  if 
she  haa  not,  it  is  immaterial  as  to  this  action,  who  is  entitled,  as  any  decision 
of  the  court  upon  the  title  of  any  other  party  would  not  be  binding. 

The  question  is  a  new  one,  for  notwithstanding  all  the  industry  whicii  has 
been  exerted  by  the  several  counsel  by  whom  the  case  has  been  argued,  and 
by  those  by  whom  it  is  to  be  decided,  no  case  similar  to  it  has  been  found  in 
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the  books ;  and  although  one  would  think  that  the  case  mast  have  happened 
in  many  instances,  none  have  been  discovered. 

In  support  of  the  affirmative  of  the  question,  the  plaintiff  must  make  out 
that  the  right  of  presentation  to  a  presentative  living,  the  patron  of  which  is 
entitled  to  the  advowson  in  right  of  an  ecclesiastical  preferment,  and  the 
Tacancy  in  which  happens  in  the  life-time  of  the  patron,  is  a  chattel  severed 
frop  the  inheritance,  and  in  the  event  of  the  death  of  the  patron  before  the 
vacancy  is  filled  up,  belongs  to  his  personal  representative  in  the  same  man- 
ner as  it  would  have  done,  had  he  been  seized  of  the  advowson  in  respect  of 
any  temporal  property, 

I  use  the  term  presentative  living,  because  it  has  been  decided  in  this  court 
in  the  case  of  Eepington  v.  The  Governors  of  Tamworth  School,  in  2  Wils. 
150,  after  two  arguments,  that  in  the  case  of  a  donative,  the  right  *of    r«ao«2^ 
donation  descends  to  the  heir,  and  diat  the  executor  has  no  title,  which   *■ 
he  would  have  had,  had  it  been  a  presentitive  benefice. 

I  could  have  much  wished  for  a  fuller  report  of  that  case  than  is  to  be  found 
in  the  very  short  statement  of  it  in  I^VUson,  in  which  neither  the  argument  of 
counsel,  nor  the  grounds  of  the  decision  are  mentioned ;  nor  do  1  find  any 
other  authority  upon  the  point. 

I  have  seen  the  declaration,  which  stated  that  one  Sebright^  was  seised  of 
the  advowson  and  donation  of  the  vicarage,  as  of  fee  and  right,  which  said 
vicarage  had  been  immemorially  a  donative ;  and  a  prescription  in  Sebright^ 
and  all  those  whose  estate,  ^.,  upon  a  vacancy  to  give  such  vicarage  to  such 
person  as  they  should  think  proper,  to  be  held  during  his  life. 

It  then  deduced  the  title  to  the  plaintiff's  testator,  showing  tlie  vacancy  to 
have  happened  in  his  lifetime,  and  to  have  continued  to,  and  at  his  death, 
whereby  it  belonged  to  plaintiff  to  present.  1  do,  not  find  what  the  plea  was» 
but  whatever  it  was,  the  argument  appears  to  have  been  in  arrest  of  judg- 
ment. 

It  seems  that  originally  the  right  of  presentation  to  all  churches  was  in  the 
bishops,  and  perhaps  it  is  not  easy  to  ascertain  precisely  to  what  period  any 
alteration  happened  in  that  respect.  It  appears,  however,  to  have  tnken  place 
at  a  very  considerable  time  back,  and  the  origin  of  it  is  thus  accounted  for  by 
Lord  Coke. 

"  'i'he  right  of  advowsons,  or  of  presenting  a  clerk  to  the  bishop  as  often 
as  a  church  becomes  vacant,  was  first  gained  by  such  as  were  ibunders,  bene- 
factors, or  maintainers  of  the  church,  either  by  reason  of  the  foundation,  as 
where  the  ancestor  was  founder  of  the  church  ;  or  by  donation,  where  he 
endowed  the  church ;  or  by  reason  of  the  ground,  as  where  he  gave  the  soil 
whereupon  the  church  was  built:**  I  JnsL  119. 

*  And  Gibson  sayb,  ^  although  the  nomination  of  fit  persons  to  ofli-  r»oQ^ 
ciate  throughout  the  diocese  was  originally  in  the  bishop,  and  no  other,  *- 
yet  when  lords  of  manors  were  willing  to  build  churches,  and  to  endow  them 
with  manse  and  glebe  for  the  accommodation  of  fixed  and  resident  ministers, 
the  bishops,  on  their  parts  for  the  encouragement  of  such  pious  undertakings, 
were  content  to  let  these  lords  have  the  nomination  of  parsons  to  the  churches 
so  built  and  endowed  by  them,  with  reservation  to  themselves  of  an  entire 
right  to  judge  of  the  fitness  of  the  parsons  so  nominated ;  and  what  was  the 
practice,  became  in  process  of  time  the  law  of  the  church.'*  Gibson,  2d  Ed. 
7.  67. 

Tiie  general  rule  is  admitted,  that  if  one  be  seised  of  an  advowson  in 
fee,  and  the  church  becomes  void,  the  void  turn  is  a  chattel,- and  if  the  patron 
die  before  he  presents,  the  avoidance  doth  not  go  to  his  heir,  but  to  his  exe- 
cutor. And  to  such  an  extent  is  the  doctrine  of  the  void  turn  being  consid- 
ered as  a  chattel  and  severed  from  the  inheritance,  carried,  that  it  is  held,  that 
where  a  wife  is  seised  of  the  advowson,  and  the  church  being  void,  dies  with- 
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out  having  had  issae,  so  that  the  husband  is  not  tenant  by  the  curtesy,  still 
the  husband  shall  present  to  the  Toid  turn  :  21  ^.  6,  56  6. 

And  where  the  husband  is  tenant  by  the  curtesy,  and  the  church  becomes 
Toid  during  his  life,  and  he  dies  before  it  is  filled  up,  yet  the  heir  shall  .ot 
hare  the  turn,  but  the  husband's  executors.  And  so  is  the  law  in  most  cases 
where  the  interest  determines  after  the  church  is  roi'*  and  before  present- 
ment, per  Finch.  38  £.  3,  36.  Bro.  Presentation  al  Egliae,  18,  21  H, 
6,  56. 

Other  authorities  in  which  the  void  turn  is  stated  to  be  a  chattel,  are,^ 
ft/2.  Nat,  B,  34,  n.  **  If  a  vicarage  happen  void  and  before  the  parson  pre. 
*2d51  ^^"^*  ^^  ^  *made  a  bishop,  &c. ;  yet  he  shall  present  to  this  vicarage 
J  because  it  is  a  chattel  vested,'^*  4  Leon.  109,  this  interest  is  a  chattel^ 
for  if  the  church  void,  and  before  presentment  the  patron  dieth,  his  executors 
shall  have  the  presentation,  for  that  it  was  a  chattel  vested  in  their  testator. 

It  is  said,  there  are  some  exceptions  to  the  general  rule  of  the  executor 
being  entitled  to  present.  One  is,  where  the  patron  is  also  tlie  incumbent. 
As  in  the  case  of  Halt  v.  The  Bit  hop  of  ffinton^  3  Lev.  47.,  where  the  same 
person  being  parson  of  the  church  and  seised  in  fee  of  the  advowson,  although 
it  was  objected  that  the  advowson  did  not  descend  to  the  heir  until  after  the 
death  of  the  ancestor,  and  by  the  death  of  the  ancestor  the  church  was  void, 
and  the  airoidance,  by  that,  severed  and  vested  in  the  executor,  the  court  on 
the  first  argument  held  and  adjudged  that  the  heir  should  have  it ;  '*  for  all  is 
done  in  an  instant;  the  descent  to  the  heir  and  the  falling  of  the  avoidance  to 
the  executor;  and  where  two  titles  accrue  in  the  same  instant,  the  elder,  shall 
be  preferred ;  as  in  the  case  of  joint  tenancy  where  one  devises  hi^  part,  the 
title  of  the  devisee  and  of  the  survivor  happen  in  the  same  instant,  and  the 
title  of  the  survivor  being  the  elder,  shall  be  preferred.'* 

Another  is,'  where  the  patron  is  a  bishop  and  entitled  to  the  living  in  riglit 
of  his  see.  There  if  the  bishop  dies  after  the  vacancy  and  before  it  is  filled 
up,  the  king  and  not  the  executors  shall  present.  And  this  is  urged  by  the 
eoansel  for  the  defendant,  if  not  as  an  authority  in  favor  of  the  new  preben- 
dary, yet  against  the  right  of  the  plaintifiT,  which  will  equally  answer  their 
purpose  iu  this  action.  Various  reasons  are  assigned  in  the  books  for  this. 
In  Co,  Lit,  388,  a.  it  is  said,  **  that  if  a  church  become  void  in  the  life  of  a 
*2361  ^^^^^P*  ^^^  ^^  remain  until  after  his  decease,  the  king  shall  ^present 
J  thereto  and  not  the  executors,  for  nothing  can  be  taken  for  the  present- 
ment, and  therefore,  it  is  not  assets." 

This,  however,  cannot  be  the  reason,  for  if  it  were,  it  would  apply  to  every 
ease,  even  the  admitted  one  of  a  lay  patron,  in  which,  therefore,  it  might  be 
iaid,the  executor  is  not  entitled  to  the  presentation:  for. nothing  can  be  taken 
for  it,  consequently,  it  is  worth  nothing:  and  therefore, no  assets.  The  dicta 
respecting  value  are,  however,  contradictory:  Hob,  304.  Advowson  may 
be  yielded  in  value  upon  a  voucher,  and  may  be  assets  in  the  hands  of  an 
executor.  In  39  H,  6,  the  king  granted  the  monks  should  have  all  their  pos- 
sessions of  the  abbey  in  the  vacation  for  their  sustentation  :  ruled,  that  they 
should  not  have  the  advowsons,  because  no  sustentation  arose  out  of 
ihem. 

It  has  also  been  argued,  that  the  presentation  is  a  spiritual  trust,  and  con- 
sequently on  the  vacancy  of  the  see  vested  in  the  king  as  the  supreme  patron 
and  head  of  the  church.  If  this  were  so,  would  not  the  guardian  of  the  spirit- 
nalitifs  of  the  vacant  see  be  the  proper  person  to  present,  or  if  the  see  should 
he  filled  up  before  the  presentation,  would  not  the  new  bishop  be  entitled  to 
it?  But  on  the  contrary,  the  authorities  show  that  it  is  considered  as  part  of 
the  temporaliies ;  that  the  king  takes  it  as  such  ;  that  it  passes  to  a  third  per- 
son by  a  grant  of  the  temporalities  ;  and  that,  although  the  church  remains 
void,  not  only  till  after  consecration  of  the  new  bishop,  but  after  the  restitution 
of  the  temporalities  of  the  see,  the  vseancy  is  still  to  be  supplied  by  the  king 
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or  hiB  grantee,  and  not  by  the  new  bishop.  Surely  nothing  can  be  more  con- 
clusive to  show  it  to  be  a  temporal  chattel,  and  completely  severed  from  the 
advowson.  There  is  a  passage  in  fVataon^  chap,  9,  p.  48.,  in  the  edition  of 
1701,  which  shows  very  clearly  the  rights  of  the  crown  on  this  subject. 

*It  is  thus :  ^  But  in  the  case  of  a  bishop,  the  void  turn  of  a  church,  r«AA« 
of  the  advowson  whereof  he  is  seised  in  right  of  his  bishopric,  by  his  ^ 
death  doth  not  go  to  his  executor.  But  when  the  temporaliiies  of  the  bishopric 
are  seised  into  the  king's  hand,  the  king  doth  not  only  present  such  benefices 
as  became  void  during  the  seisure,  (18  £d,  3,  5  a.,  29  a.,  30  a.  24  £d>  3, 
26.  5  A\  2,  Fllz,  quare  ImptdiU  165,  19.  E.  2,  quare  ImptUU^  178.,)  and 
as  were  void  after  the  death  of  the  bishop  and  before  the  seisure,  (12  i?.  3, 
Fltz,  quare  Impeuity  56.;  but  also  of  all  such  as  were  void  .when  the  bishop 
died ;  (50  Ed.  3.  0  H.  6,  16  b.  admili:  24  Ed.  3,  26.  Lib.  Pari.  21  Ed.  1. 
Prior  de  Bermondaeu^s  case,  24  Ed.  3,  30.  1  Inat.  90,  388  e.;)  yea,  and  to 
such  to  which  the  bishop  had  at  any  time  presented  or  collated,  if  his  clerks 
had  not  taken  as  well  induction  as  institution,  or  collation  before  the  bishop** 
death,  because  nothing  but  induction  fills  the  church  as  against  the  king ; 
(Liber  Partiamentorum,  21  Ed.  I,  The  Prior  of  BemiondHty^M  case,  24 
Ed.  3,  30.  U  //.  4,  9  €,  Fiiz.  I^at.  br.  34,  k.  36  k.  38  Ed.  3,  3  &  4. 
Hob.  208. ;)  much  more  to  such  to  which  the  bishop  had  only  presented,  and 
to  which  his  clerk  was  not  instituted  ;  (44  Ed»  3,  33. ;)  and  if  the  bishop  doth 
die  the  same  day  after  induction,  the  king  is  not  barred ;  yea,  and  whether 
the  king  doth  of  grace  grant  the  temporalities  before  consecration,  or  livery 
of  them  be  sued  out  of  the  king's  hands  by  the  successor,  the  king,  though  he 
hath  not  then  presented  to  such  benefice,  the  right  of  presenting  to  which 
came  to  him  by  reason  thereof,  may  at  any  timq  afterwards  prestent  to  the 
same  :  (18  Ed.  3,  1  e.    24  Ed.  3,  26  b."') 

Fitz.  Nat.  brev.  33  n.  **  But  if  the  king  have  his  advowson  by  reason  of 
the  temporalities  of  a  bishop,  and  during  the  avoidance  the  king  restore  the 
temporalities  *to  the  bishop,  yet  he  shall  present  to  the  advowson,  and  r«o«|o 
not  the  bishop,  for  this  avoidance."  *- 

Fifz.  Nat.  brev.  33  n,  **  If  the  king  grant  unto  an  abbot  and  his  succes- 
sors, that  the  monks  shall  have  the  temporalities  during  the  vacation,  now  if 
the  advowson  happen  to  void  during  the  vacation,  the  monks  shall  present  the 
same  :"     (30  EU.  3.     17  Ed.  3,  51.) 

2  Boli.  Abr.  345.  **  If  the  king  has  an  advowson  by  reason  of  a  wardship, 
and  he  grants  to  another  during  the  minority  of  the  ward,  and  afler  the  church 
becomes  void,  and  continues  so  until  the  ward  attains  his  full  age,  whereby 
the  interest  of  the  grantee  determines,  yet  the  grantee  shall  have  the  presenta- 
tion, and  nut  the  king:"     (Contra  29  Ed.  3,  8  b.     Admit  per  Issue.) 

In  Co.  Lit.  17,  it  is  said,  on  the  other  hand,  that  guardian  in  socage  shall 
not  present  to  an  advowson,  because  he  can  take  nothing  for  it ;  and  by  con- 
sequence he  canuot  account  for  it ;  and  by  the  law  he  can  meddle  with  nothing 
that  he  cannot  account  for. 

In  the  case  -of  The  Dean  and  Chapter  of  Hereford  v.  The  Bishop  of  Here- 
ford  and  Ballard^  Cro.  Eliz.  440.,  tlie  court  held  the  next  •  avoidance  of  a 
church  not  to  be  a  thing  whereof  profit  could  be  made,  nor  any  rent  reserved. 

It  is  difficult  to  reconcile  this  doctrine  of  advowsons  and  grants  of  next 
avoidances  not  being  worth  any  thing,  with  the  practice  of  the  present  day ; 
for  it  is  quite  clear  that  not  only  at  this  day,  but  for  a  considerable  period, 
advowsons  and  grants  of  next  presentations  are,  and  have  been  matters  of 
merchandize ;  as,  indeed.  Bishop  Gibson,  admits  to  be  the  case,  though  he 
complains  very  much  of  it,  as  contrary,  not  only  to  the  nature  of  advowsons, 
which  are,  he  says,  merely  a  trust  vested  in  the  hands  of  patrons,  by  consent 
of  the  bishop,  for  the  good  of  the  church  and  religion  ;  but  also  to  the  express 
letter  of  the  canon  law  ;  the  rule  of  which  is  that  the  *right  of  patron-  r«oog 
age  being  annexed  to  the  spirituality,  cannot  be  bought  or  sold.  *■ 
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At  what  period  advowsons  and  next  presentations  began  to  be  considered  sale- 
able, it  is  not  easy  to  ascertain,  but  it  seems  that  presentations  were  considered 
Tslaable  in  the  time  of  £d.  1.,  for  in  the  13th  year  of  his  reign  damages  are 
giren  in  qttare  impedii  to  the  amount  of  two  years,  or  a  half  year's  rahie  of  the 
church,  according  to  the  length  of  time  of  the  disturbance,  and  to  the  circum- 
stance of  the  patron  having  thereby  lost  his  presentation  for  that  time  or  not. 
And  before  the  13  wfrni.  the  practice  of  selling  them  was  quite  common,  inso- 
moch  that  it  was  thought  necessary  to  restrain  it  by  act  of  parliament,  not 
generally,  but  only  in  the  case  of  the  clergy  purchasing  for  their  own  benefit. 
Dr.  Hum  says,  ^  This  act  being  only  restrictive  upon  clergymen,  all  other 
persons  continue  to  purchase  next  avoidances  as  they  did  before,  and  present 
thereto  as  they  think  proper.*'  Another  observation  is,  that  the  act  only 
attaches  if  the  purchaser  is  himself  presented. 

It  is  said  that  in  case  of  a  lay  patronage,  the  church  is  secure  from  an 
improper  person  being  presented,  by  the  bishop's  right  to  refuse  the  party 
presented. 

The  same  protection  is  aflbrded  in  this  ease  ;  the  administratrix  here  only 
claims  to  present.  The  Bishop  of  Lincoln  is  to  judge  of  the  fitness  of  the 
person  presented.  So  it  is  in  all  cases  of  ecclesiastical  patronage,  except  in 
the  case  of  a  bishop  collating  to  preferment  within  his  own  diocese.  It  is  so 
with  the  options  of  an  archbishop  :  with  respect  to  which,  it  is  to  be  observed, 
that  they  are  to  all  purposes  considered  as  chattels,  and  his  persoual  property. 
He  may  devise  them  by  his  will ;  and  if  he  does  not  devise  them,  they  pass 
to  his  exeeutor  or  administrator.  They  are  not  considered  as  belonging  to  the 
*2401  '^^*  ^^^  seizable  by  the  *king,  amongst  the  other  temporalities  belong- 
^  ing  to  it.  The  case  of  options,  also,  is  an  answer  to  a  distinction 
which  has  been  attempted  to  be  made  between  ecclesiastical  and  lay  patronage, 
that  the  former  is  never  bM  or  even  granted  away,  or  disposed  of,  until  Sie 
avoidance  actually  happens.  For  the  subject  of  the  option  is  granted  the  very 
instant  of  the  bi8hop*s  appointment  to  the  see ;  and  although  it  is  not  to  be 
supposed  that  the  archbishop  would  make  it  an  object  of  sale,  yet  if  it  should 
happen  that  he  should  die  intestate,  and  a  creditor  take  out  administration, 
what  is  there  to  restrain  the  administrator  from  selling  the  options  before  the 
vacancies  happen ;  or,  indeed,  in  a  common  case,  to  prevent  a  residuary  lega- 
tee, or  one  of  the  next  of  kin,  from  calling  upon  the  executor  or  adminis- 
trator to  do  so  f  This  inconvenience  cannot  arise  here,  for  the  vacancy  having 
happened,  the  void  term  cannot  be  sold. 

I  mention  the  case  of  options  to  show  that  amongst  the  highest  dignitaries 
of  the  church,  there  does  not  appear  to  be  any  apprehension  of  danger  in  per- 
mitting a  presentation  to  fall  into  the  hands  of  an  executor.  I  do  not  mention 
it  as  a  case  which  has  hitherto  received  any  express  judicial  sanction.  It  is 
certainly  not  conformable  to  the  ancient  custom,  as  set  out  in  the  grant  of  an 
option,  in  the  Appendix  to  2  Gibson,  1329,  where  it  is  stated  to  have  been  the 
ancient  and  immemorial  usage  for  the  archbishop  to  name  a  fit  clerk,  for  whom 
the  new  bishop  was  to  provide  quam  primnmfacultas  se  oblulerit,''--sa  soon 
as  he  could, — ^and  to  assign  him  a  pension  in  the  meantime. 

Crunmer  appears  to  have  been  the  first  who  adopted  the  present  course. 
That  the  law  has  no  apprehension  of  any  danger  from  the  presentation  falling 
into  the  hands  of  an  executor,  is  clear  from  iSie  daily  sanction  it  gives  to  the 
grants  of  next  presentation, — in  all  which,  if  the  grantee  dies  before  the  church 
*2411  ^^^^^^«  ^^®  ^presentation  falls  to  the  executor  or  administrator, — and  by 
-'  the  allowing  an  executor  or  administrator  to  maintain  a  ^tiare  impedii 
in  his  own  name. 

in  one  of  the  cases  I  have  met  with,  the  name  of  which  I  do  not  remember, 
if  my  recollection  is  accurate,  a  question  was  made  whether  the  executor 
could  complain  of  the  disturbance  in  the  testator's  time  as  well  as  his  own, 
which  was  determined  in  the  afiirmative. 
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I  am  not  aware  of  any  inatanee,  in  modern  times  at  least,  of  any  ecclesias- 
tical patron  having  sold  the  next  presentation  of  any  lining  to  which  he  was 
entitled  in  respect  of  his  ecclesiastical  preferment.  In  addition  to  the  improba- 
bility of  their  doing  so,  the  uncertainty  of  the  grant^s  taking  effect  by  the 
vacancy  happening  in  the  life-time  of  the  grantor,  would,  of  course,  render  it 
not  frequent.  But  were  it  to  be  done,  and  the  avoidance  happen  in  his  life- 
time, I  am  not  aware  of  any  authority  which  has  said  he  would  not  be  bound 
by  his  own  grant,  although  he  cannot  bind  his  successor.  On  the  contrary  it 
is  stated,  ( Watson,  page  53,)  that  the  grant  by  a  bishop  of  the  advoweon  of 
an  archdeaconry  for  twenty-one  years,  though  void  against  his  successors,  and 
the  king,  is  good  against  himself,  so  that  he  cannot  void, it  during  the  time  he 
continues  bishop ;  so  also  grants  by  deans  and  chapters  become  void  when 
the  dean  dies,  but  bind  both  dean  and  chapter  during  the  life  of  the  dean.  For 
this  he  cites  3  Co.  60.     Riehman  v.  Oartft,  2  Cro.  173. 

That  such  grants  have  been  made  in  earlier  times,  appears  from  many  pre- 
cedents to  be  found  in  the  book  of  entries. 

Fet.  Int.  1 10.  77ie  King  v.  The  Abbott  of  and  another.  The  declara- 
tion states  the  seizen  of  a  former  abbot  of  the  vicarage  of  the  church  of  K,^ 
who  presented  T.:  the  death  of  that  abbot,  and  the  Section  of  a  successor  : 
the  abbot  and  convent  granted  the  next  presentation  to  T.  B.  A  writ  against 
T,  B,,  who  was  ^outlawed.  The  death  of  the  incumbent. during  the  r^An 
outlawry,  whereby  it  belonged  to  the  king  to  present.  ^ 

ffinch.  829.  Stanhope  v.  BUhop  of  London,  ffilliams  and  Anderson^ 
reported  in  Hob.  237.  The  declaration  states,  that  the  prior  of  Thetford  was 
seized  of  the  moiety  of  the  advowson  of  the  church  of  Rippingelf,  and  one 
Sir  John  Denharn  of  the  other  moiety,  to  present  by  turns :  that  the  church 
being  full  of  one  Brirely,  the  prior,  with  consent,  &c.,  did  grant  the  next 
avoidance  unto  Bryan  Higdcn :  the  dissolution  of  monasteries,  &c.,  and  grant 
of  priory  and  the  moiety  of  the  advowson  by  Hen.  8.  to  Sir  Michael  Stan- 
hope  and  wife,  and  heirs  male  of  his  body :  the  death  of  the  incumbent,  and 
presentation  by  grantee  of  next  avoidance :  upon  the  death  of  the  second 
incumbent,  the  party  claiming  under  Denharn  presented,  and  upon  the  next 
vacancy  plaintiff,  as  heir  male  of  Sir  ilf.  Stanhope,  presented,  and  defendants 
disturbed. 

Co.  Ent,  507.  fVtbster  v.  Archbishop  of  York  and  JVoodroffe.  Arch- 
bishop seized  of  prebend  of  Sfiilington  in  cathedral  church  of  St.  Peter,  col- 
lated Hoxal:  archbishop  deprived:  temporalities  came  to  the  queen:  incum- 
bent deprived:  queen  presented  Atkinson:  Fotmg  became  archbishop,  and 
in  First  Afary  granted  to  George  fVebster  and  John  his  son,  the  first  and  next 
presentation  to  the  prebend  :  confirmed  by  dean  and  chapter  :  death  of  Atkin- 
son :  belongs  to  plaintiff'  to  present :  imparlance, 

Co.  Ent.  508.  Hilt  v.  Bishop  of  London  and  others.  Prior  of  Shene^ 
seized  and  presented  :  20  H.  8.,  granted  next  presentation  to  Arthur. 

Rastall,  522.  Bishop  of  Bath  and  Wefts  seized  of  prebend :  collated : 
bishop  granted  next  presentation  to  plaintiff:  bishop  pleads  he  does  not  hin- 
der ;  and  because  he  does  not  deny  the  grant,  judgment,  with  stay  of  execu- 
tion.    Venire  to  try  issue. 

*2  Brown,  233.  Adamson  v.  Bishop  of  lAncoln  and  others.  Prior  rt^^^^ 
seized  :  presented  :  grant  of  next  presentation  :  vacancy :  grantee  pre-  ^ 
sented :  grant  of  next  presentation  :  assigned  over:  grant  of  second  presenta- 
tion to  another :  lease  for  ninety-nine  years :  vacancy  :  assignee  presented  : 
vacancy  :  second  grantee  presented  :  death  of  lessee :  vacancy  :  executor 
presented  :  death  of  executor :  his  widow,  being  his  executrix,  married : 
vacancy :  husband  presented :  wife  assigned  :  assignee  granted  next  presenta- 
tion to  plaintiff:  vacancy:  defendant  hinders  :  bishop  demurs  :  clerk  pleads 
much  at  all  length  and  traverses  the  vacancy  as  alleged  :  demurrer  to  that  plea. 

Overton  v.  Syddal.     Co.  Ent,  122.     Debt  on  lease.     Henry  SyddaU  pre- 
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bendary  of  the  prebend  of  Ttrwyn  in  cathedral  church  of  lAchfield^  demised 
to  Htnry  Syddai  all  the  prebend,  with  lands,  except  donatiane  viearia  apud 
T.  ac  nominatione  ei  present tUione  vicarice  charaiia  in  eathedrali  :  confirmed 
hy  bishop  and  dean  and  chapter :  action  by  successor  for  rent.  Plea,  assign- 
ment. 

IVi/ic/i,  853.  Byng  v.  Bishop  of  Lincoin,  Connam  prebendary  of  Gran' 
/A/<m,  seised  of  the  advowson  of  />.  presented  Bally:  Commm  d.ed :  Still 
made  prebendary :  6th  «/ti/y,  Jac.  I .,  grant  of  next  presentation  to  Cotton : 
a>8ignment  to  plaintiff:  death  of  Bally:  defendants  hindered  plaintiff.  Plea; 
before  Connam^  Jacob  Proc/or,  prebendary :  presented  Whitehead,  and  granted 
next  presentation  to  Powell  and  Blacker :  confirmed  by  bishop,  and  dean  and 
irhapier:  death  of  Powell:  Blacker  died,  leaving  his  son  executor:  assign- 
meut  by  executor  to  Richard  Halaey:  death  of  Proctor:  Connam,  preben- 
dary :  death  of  Wkiteluad  :  Connam  presented  Bidlu  :  Richard  Halaey  died : 
Mn,  his  executor:  death  of  Bally:  John  Ho&ty  presented  Primett. 
Demurrer. 

These  cases  show  clearly  the  fact  that  such  grants  have  been  made  by 

*2441   ^^^^^P^<  ^bots,  priors,  and  'prebendaries,  although  there  does  not  ap- 

^   pear  to  have  been  any  express  decisions  upon  them ;  yet,  as  said  by 

Jlnhhurst,  J  ,  in  2  Term  Reports^  636,  forms  of  legal  proceedings  are  evidence 

of  what  the  law  is. 

But  the  case  of  London  v.  Soutkwell^  (reported  in  Hob.  304,  and  the  plead- 
ings of  which  are  in  Winck^a  Entries^  810,)  where  the  prebendary  of  Nor- 
mtmton^  who  in  right  of  his  prebend,  was  seised  of  the  advowson  of  a  vicar- 
age, demised  divers  parts  of  the  prebend  with  all  commodities,  emoluments, 
profits,  and  advantages  with  the  appurtenances  to  the  said  prebend  appertain- 
ing, or  in  any  manner  belonging,  was  discussed,  and  the  court  decided  that  the 
adrowson  did  not  pass  by  the  lease,  Why  ?  not  because  the  grant  of  the 
adrowson  by  a  spiritual  person  was  illegal,  but  because  the  words  were  not 
soflicient  to  pass  it.  The  court  said  the  words  are  four,  commodities,  emolu- 
ments, profits,  and  advantages  to  the  prebend  belonging,  all  which  four  words 
are  of  one  sense  and  nature,  implying  things  gainful,  which  is  contrary  to  the 
nature  of  an  advowson  regularly.  Yet  an  advowson  may  be  yielded  in  value 
upon  a  voucher <t  and  may  be  assets  in  the  hands  of  an  executor. 

Surely  if  the  grant  of  an  advowson  by  a  spiritual  person  had  been  wholly 
void,  that  would  have  been  a  shorter  mode  of  deciding  the  case.  The  excep- 
tion in  the  case  of  Overton  v.  Syddall^  which  is  referred  to  in  some  of  the 
cases,  may  afford  an  inference  that  but  for  the  exception  it  would  have  passed. 
In  the  case  cited  from  the  old  book  of  entries,  it  appears  the  king  claimed 
the  presentation  on  account  of  the  outlawry  of  the  grantee.  There  is  another 
ease  of  a  similar  nature,  but  stronger,  inasmuch  as  it  shows  the  next  presenta- 
tion to  be  so  much  a  chattel,  as  to  pass  under  a  grant  of  the  goods  and  chat- 
tels of  felons,  persons  outlawed,  &c.  The  case  is  Holland  v.  77te  Biakop  of 
M^.,  Ckickeater^  Skelly,  and  Gibson  :  reported  in  Hob,  302,  and  *the  plead- 
•■  ings  in  ffmck,  6U2.  Edward  4,  granted  to  Mowbray^  Duke  of  JVor- 
folk,  the  goods  and  chattels  of  felons  outlawed,  Ac,  in  the  Rape  of  Bramber : 
tide  brought  down  to  the  plaintifif :  Sir  Jokn  Skelly  seised  of  the  advowson, 
franis  next  avoidance  to  Thomas  Shirley,  who  was  outlawed  for  debt :  church 
void,  and  so  belongs  to  plaintifif  to  present. 

The  case  turned  upon  the  question,  whether  the  goods  and  chattels  of  per- 
sons outlawed  for  any  thing  except  felony,  passed :  the  court  held  that  they 
did. 

It  has  been  already  admitted,  that  if  the  right  of  presentation  on  this  occa- 
iioQ  is  not  in  the  plaintiff,  it  is  not  material  what  other  person  has  the  right ; 
but  in  determining  whether  the  plaintiff  is  entitled,  it  may  be  of  use  to  en- 
deavor to  naeertain  if  ^ere  be  any  other  person  to  whom  the  oourt  can  see 
clearly  that  the  r^ht  of  presentation  belongs. 

l2 
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At  present  the  claims  of  two  persons  only  have  been  put  forward,  viz.,  of 
the  new  prebendary  and  the  king.  In  favor  of  the  first  of  these,  1  can  find 
no  authority  either  direct  or  by  analogy.  If  the  void  turn  is  a  chattel,  the 
authorities  are  clear  that  the  successor  of  a  sole  corporation  cannot  take  a 
chattel  by  succession.  And  it  is  as  a  sole  corporation  only,  that  the  preben- 
dary appears  upon  this  record. 

The  claim  of  the  latter  I  have  already  stated  to  be  in  my  judgment  insup- 
portable. 

Rut  supposing  the  plaintiff  not  to  have  the  right,  it  may,  perhaps,  be  con- 
tended tliat  the  patron  of  the  prebend  is  entitled ;  and  there  is  an  authority 
which,  if  rightly  stated  in  RoUt^s  Mridgtneni^  might  have  afibrded  some 
color  for  such  a  claim.  In  2  RoU.  M,  346,  it  is  said,  if  the  parson  ought  to 
present  to  a  vicarage,  yet  if  the  vicarage  became  void  during  the  vacancy  of 
the  parsonage,  the  patron  of  the  parsonage  shall  present.  But  upon  referring 
to  the  authority  cited  \n*RoUe,  Af.  19  E.  %  quart  itnpedit^m./iX  r«246 
appears  the  claim  by  the  crown  is  on  the  ground  of  this  vacancy  hap-  *- 
pening  during  the  seisure  of  the  temporalities  of  the  priory.  In  the  present 
case,  indeed,  if  such  claim  were  valid,  we  should  probably  have  heard  it  made 
by  the  learned  counsel  who  argued  for  the  crown :  for  in  the  event  which  has 
happened  since  the  church  has  been  vacant,  the  crown  might  set  up  another 
title,  as  part  of  the  temporalities  of  the  Bishop  of  Salisbury,  who,  according 
to  the  general  law  in  3  Rep.  75,  is  patron  of  the  prebend,  though  to  that  I 
believe  there  are  some  exceptions. 

Another  claimant  may,  by  possibility,  be  found  in  the  person  of  the  first 
defendant  upon  the  record  ;  the  Bishop  of  Lincoln  ;  who,  although  upon  this 
occasion,  he  has  claimed  as  ordinary  only,  which  he  may  have  done,  consid- 
ering the  plaintiff  entided,  may,  if  the  plaintiff's  claim  is  overruled,  contend 
that  under  the  circumstances  the  presentation  in  this  instance  ought  to  revert 
to  its  original  channel,  and  be  made  by  the  bishop  of  the  diocese,  or,  to ,  use 
the  proper  ecclesiastical  phrase,  he  ought  to  be  collated  to  it. 

Are  we  prepared  to  decide  in  favor  of  atay  of  these  claims  T  Upon  the 
whole,  therefore,  there  being  no  authority  to  take  this  case  out  of  the  general 
practice  with  respect  to  presentative  livings ;  and  it  appearing  that,  in  fact, 
grants  of  next  presentations  of  ecclesiastical  patronage,  have  been  made  and 
acted  upon  by  the  executors  of  the  grantees,  I  think  the  safest  course  is  to 
decide  according  to  that  practice ;  and  therefore,  upon  the  best  judgment  I  can 
form  upon  this  record,  I  am  of  opinion,  that  the  administratrix  of  the  deceased 
prebendary  is  entitled  to  present,  and  consequently,  that  there  must  be  judg- 
ment for  tlie  plaintiff. 

I  very  sincerely  lament  that  I  feel  myself  compelled  to  come  to  this  opin- 
ion, not  only  because  I  have  the  misfortune  to  differ  from  the  rest  of  the  court, 
in  which  'case  my  opinion  is  always  to  be  distrusted,  but  also  because  r^nA^j 
adverting  to  the  original  institution  of  prebendal  churches  which  is  i- 
treated  of  at  some  length  in  I  Buni's  £ee,  Jmw  title  appropriation^  it  is  not 
impossible,  but  that  upon  looking  to  the  original  foundation  of  ihe  cathedral 
church  of  Salisbury^  which  as  matter  of  history  may  be  stated  to  have  been 
before  the  time  of  legal  memory,  and  the  various  statutes  made  from  time  to 
time  by  the  members  of  this  cathedral,  matter  may  be  found  which  might 
have  warranted  a  different  judgment  from  that  which  upon  the  present  frame 
of  the  record  I  have  felt  myself  called  upon  to  pronounce.* 

BuRROuGH,  J.  It  frequendy  happens  that  different  persons  come  to  differ- 
ent conclusions  from  the  same  premises ;  this  is  the  case  with  me  in  drawing 
a  different  conclusion  from  that  of  my  Brother  Gaselee,  I  am  of  opinion, 
that  judgment  must  be  given  for  the  defendants,  Thomas  henry  Mirehouee 
and  IViUiam  Squire  Mirehouee, 

I  ground  myself  on  the  allegations  in  the  declaration,  that  the  late  preben- 
dary^ in  his  life-time  and  at  his  death,  was  seised  of  the  prebend  or  canonry 
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founded  in  the  cathedral  church  of  Sarum^  with  its  appurtenances,  to  which 
the  advowson  of  the  rectory  in  question  is  annexed,  in  his  demesni,  as  of  fee 
and  right,  in  righl  of  the  said  prebend  or  earwnry.  These  are  the  premises 
on  which  1  ground  my  opinion. 

These  allegations  stand  admitted  on  the  record.  This  naturally  leads  to  an 
investigation  of  the  character,  in  law,  of  the  prebendary  or  canon ;  of  the  na- 
ture of  his  prebend,  or  in  other  words,  of  his  right  as  prebendary  or  canon ; 
and  of  what  must  be  taken  to  be  meant  by  the  seisin  in  his  demesne  as  of 
fee,  in  right  of  his  prebend  or  canonry. 

*24a)  *^y  ^^'  known  law  a  prebendary  or  canon  is  an  ecclesiastical  sole 
-'  corporation :  as  such,  he  can  hare  no  heir,  he  can  have  no  personal 
representative :  as  such  his  prebendal  rights  or  property  cannot  go,  either  to 
his  natural  heir  or  his  personal  representative.  Where  must  those  things  go  ? 
to  his  successor.  In  their  corporate  capacities,  in  estimation  of  law,  the  pre- 
decessor and  successor,  being  one,  it  is  a  continuance  of  the  same  corporate 
body.  This  is  more  visible  in  an  aggregate  corporation  :  when  one  of  the 
body  dies  the  body  corporate  remains.  A  prebendary  or  canon  is  a  corpora- 
tor, in  two  respects  :  in  one  respect,  as  member  of  the  corporation  of  dean 
and  canons.  He  is  one  of  chapter,  having  uedem  in  eerlesia  at  rocem  in  capi' 
tub:  he  is  a  corporator  sole,  as  prebendary.  In  every  relation  in  which  lie 
stands  to  the  church  he  is  a  corporator. 

That  I  might  thoroughly  understand  the  question  we  have  to  decide,  I  have 
looked  into  the  origin  of  the  rights  of  this  particular  prebend  or  canonry.  Be. 
fore  the  removal  of  the  church  of  Salisbury,  to  the  place  where  it  now  stands, 
Onmond^  Bishop  of  Salisbury ^  nephew  of  William  the  Conqueror,  by  his 
charter,  granted  to  the  church  of  Salisbury ^  forever  (amongst  other  things)  the 
church  of  Grantham,  with  the  tithed  and  other  things  there  adjoining. 

Whilst  in  this  state  the  church  of  Salisbury,  and  that  church  only,  could 
have  the  duties  of  the  church  of  Grantham,  under  its  care.  A  copy  of  this 
charter  is  to  be  found  in  the  evidence  book  at  the  church  of  Salisbury,  in  the 
registry  of  that  church,  and  in  3  Dugdale  Mon.  AngL  371. 

It  must  have  been  the  intention  of  the  founder  that  this  property  should  be 
in  the  disposition  of  the  church  only. 

«24gi  In  process  of  time  the  property  so  given  by  the  Osmona,  *was  appro. 
-■  priated  in  different  ways.  New  prebends  were  founded  in  the  church, 
and  this  and  other  property  apportioned  to  them  and  other  members  of  the 
church.  Whether  to  the  bishop,  to  the  dean,  to  the  dean  and  chapter,  or  to 
the  prebendaries  or  canons,  is  wholly  immaterial ;  they  were  all  corporations 
of  different  descriptions,  and  could  only  take  and  hold  in  their  corporate 
capacities.  These  corporate  capacities  excliided  the  idea  of  any  of  the  rights 
going  otherwise  than  in  succession. 

Therefore,  I  presume  it  is,  that  we  find  no  instance  of  an  heir  or  personal 
representative  of  a  sole  corporation  presenting  or  claiming  to  present  to  any 
church,  to  which  the  right  of  presentation  had  vested  in  the  corporate  cha- 
racter. 

If  one  adverts  to  a  lay  advowson  in  fee,  appendant  or  in  gross,  a  manifest 
distinction  is  to  be  perceived  ;  the  party  claiming  a  right  to  present  would 
allege  a  seisin  in  demesne  as  of  fee,  or  in  gross  as  of  fee  and  right. 

What  is  the  legal  explanation  of  the  word  fee  in  such  cases  ?  It  is  to  him 
and  his  heirs.  'J'he  property  is  in  him  in  his  natural  character ;  the  party 
seised  of  it  may  dispose  of  it  as  he  pleases ;  if  he  dies  without  doing  so  it 
gf^s  to  his  heir.  If  a  vacancy  happens  in  the  ancestor's  time,  and  he  dies 
without  disposing  of  it,  it  is  wholly  immaterial,  in  my  mode  of  considering 
the  question,  whether  it  belongs  to  the  heir,  or  to  the  executor  or  adminis- 
trator to  present. 

There  is  no  qualification  of  the  seisin  in  such  a  case. 

Bp*  the  prebendary  of  the  prebend  of  Grantham,  (as  appears  in  the  decla- 
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ration)  is  seised  in  his  demesne  as  of  fee,  in  right  of  his  prebend  or  canonry. 
h  is  said,  ''  in  his  demesne  as  of  fee/'  By  this  it  cannot  be  intended  to  mean 
a  seisin  to  htm  and  his  heirs  ;  the  heir  *can  in  no  case  have  it ;  it  must  r»oK/i 
mean  to  him  and  his  succesBora.  *■ 

There  being  so  plain  a  distinction  between  the  case  of  an  ordinary  lay  pat« 
ron  seised  of  a  lay  advowson,  and  a  prebendary  seised  in  his  corporate  capa- 
city in  right  of  his  prebend,  it  appears  that  no  case  of  a  lay  patronage  applies 
to  the  subject  in  question  ;  such  a  case  csin  only  apply  by  way  of  analogy ; 
on  examination  it  is  clear  the  analogy  does  not  hold,  and  therefore,  it  has  no 
application  to  this  subject. 

By  looking  to  the  fountain  head,  to  the  original  grant  to  the  church  of  Sa- 
rt//}i,  and  then  tracing  the  creation  of  the  prebendary  with  the  prebend  appro- 
priated, and  the  annexation  of  the  advowson  to  the  prebend,  I  feel  myself 
obliged  to  say  that  the  right  to  present  in  the  present  instance  has  not  been 
disunited  from  the  prebend. 

The  only  case  that  bears  materially  on  the  subject,  is  Efpington  v.  7'he 
Governors  of  the  Free  School  of  Tamworth^  2  Wils.  150.  1  have  a  copy 
of  the  declaration  in  my  possession.  It  is  there  stated,  that  Sebright  Reping- 
ion,  Esq.,  was  seised  of  the  advowson  and  donation  of  the  vicarage  of  Taw- 
trorth,  as  of  fee  and  right.  The  title  to  the  advowson  is  then  derived  to  E. 
Repington^  as  tenant  in  tail  male.  It  is  then  stated  that  a  vacancy  happened, 
that  E.  Repington.  died  without  having  given  it,  and  his  executor  claimed  to 
give  it.  There  were  pleas  and  a  verdict  for  the  plaintiff.  This  court  arrested 
the  judgment,  saying,  that  the  right  belonged  to  the  heir,  and  not  to  the  plain- 
tiflf,  the  executor. 

The  court  said,  the  executor  would  have  had  a  title,  if  it  had  been  a  pre- 
sentative  benefice.  The  declaration  is,  I  admit,  a  confirmation  of  the  law  as 
it  is  said  to  exist,  and  as  it  respects  lay  property.  But  it  is  also  a  confirma- 
tion of  what  I  hold  to  be  the  law  in  the  present  case.  You  must  look  back 
to  the  origin  of  the  present  '^right,  and  see  what  it  is.  If  the  founder  r«n'i 
lias  placed  it  in  a  state  to  be  enjoyed  only  in  one  particular  form,  that  ^ 
must  be  adhered  to.  In  the  present  case,  I  think  the  right  is  annexed  to  the 
prebend,  and  one  who  is  not  clothed  with  the  character  of  prebendary  cannot 
exercise  it.  The  plaintiff  claims  as  the  executrix  of  a  natural  person.  She 
dues  not  connect  herself  with  the  prebendary  in  his  corporate  capacity  to  the 
exclusion  of  the  successor,  and  therefore,  there  must  be  judgment  for  the 
defendants. 

Park.  J.  I  aro  of  the  same  opinion  (as  I  indeed  always  have  been  sjnce  I 
heard  the  argument)  with  by  brother  Burroughs  that  judgment  must  be  for 
the  defendants. 

In  this  case,  as  my  brother  Gaselee  has  said,  it  is  not  absolutely  necessary 
to  decide  who  has  the  right  of  presentation  to  the  living  in  question,  though 
upon  that  I  have  a  clear  opinion,  as  will  appear  by  the  result.  The  point  is, 
has  the  plaintiff  established  her  claim,  as  administratrix  to  the  late  prebendary 
of  South  Grantham^  in  the  cathedral  church  of  Sarum  ?  I  am  of  opinion 
she  has  not. 

One  thing  has  been  much  pressed  at  the  bar,  which  I  think  wholly  unneces- 
sary, because  upon  that  we  are,  as  I  at  present  believe,  all  agreed ;  namely, 
that  in  the  case  of  lay  patronage,  in  the  events  which  have  happened,  the 
executor  or  administratrix  would  have  been  entitled  to  this  presentation,  and 
not  the  heir ;  because  in  lay  patronage  the  chnrch  having  become  vacant  in 
the  lifetime  of  the  last  possessor,  the  presentation  became  a  chattel,  went  to 
the  executor  as  personal  property,  and  did  not  any  longer  remain  with  the 
advowson  as  a  part  of  the  possessions  of  the  heir  of  the  person  seised  of  the 
advowson ;  and  in  that  case  it  is  a  *mere  question  between  the  repre-  r«ofio 
sentatives  of  the  same  patron.  >- 

But  in  my  view  of  this  case,  that  leaves  the  point  sdll  open,  and  which,  as 


353]  3  Bingham.  139 

&r  aui  my  researcl  and  reading  go,  has  never  yet  in  specie  been  decided  in 
the  law  of  England, 

Hie  real  question  is,  whether  lay  and  spiritual  patronage  are  not  to  be  con- 
sidered as  standing  upon  a  very  different  footing  ?  And  if  I  should  have 
formed  a  wrong  opinion  upon  this  subject,  the  silence  of  our  books  (and  even 
the  diligence  excited  at  the  bar  having  furnished  us  with  no  case  bearing  upon 
the  point)  will  form  no  small  excuse  fur  those  who  think  the  claim  of  the  plain* 
tiff  to  be  ill-founded.  That  the  fact  has  existed  many  hundred  of  times  no 
roan  can  doubt;  and  that  the  ccclesiixsiies,  and  those  who  have  had  to  act  upon 
it,  must  have  thought  it  clear  one  w:iy  or  the  other  cannot  be  questioned,  and, 
therefore,  we  find  no  decision  upon  it. 

How  /hey  have  thought  I  do  not  enquire,  for  we  must  act  for  ourselves ; 
though  I  am  induced  to  say,  that  till  this  claim  was  set  up,  no  one  ever 
inagined  that  those  rights  which  a  man  held  merely  jure  ecc/eaise  could  be 
exercised  by  others  after  he  was  departed,  otherwise  one  cannot  but  think  such 
a  claim  would  have  been  ascertained  by  some  decision  in  the  course  of  five 
or  six  hundred  years,  the  circumstance  having  necessarily  so  often  happened. 

Throughout  the  whole  law  of  Engfand  a  distinction  prevails  between  the 
lay  and  spiritual  character  :  even  the  cases  and  statutes  just  alluded  to  «n  the 
bench  so  lumininously,  by  my  brother  Gasetee,  prove  the  distinction. 

Personal  rights  belong  to  one  of  these  characters,  which  do  not  belong  to 
the  other. 

*2S31  *'^^  transmission  of  their  property  stands  under  different  considera* 
^  tions.  A  person  seised  of  a  freehold  right  is  said  to  be  seised  in  his 
demesne  as  of  fee  :  a  clergyman,  as  in  this  declaration,  is  said  to  be  seised  in 
his  demesne  as  of  fee,  t/i  rig/ii  of  his  said  prebend  or  caionry.  It  is  very 
true  that  many  of  the  evils  and  absurdities  which  I  contemplate  by  giving 
effect  to  the  plaintifTs  claim,  will  also  arise  in  lay  patronage  ;  because  I  must 
admit  that  by  giving  the  presentation  to  the  administratrix  of  a  lay  patron  it 
may  fall  to  a  very  inferior  person  to  present,  where  the  administrator  may  be 
such  ;  that  arises  out  of  the  unfortunate  situation  of  lay  patronage  ;  but  which 
I  contend  ought  not  to  be  carried  one  single  point  further. 

What  was  the  origin  of  lay  patronage  ?  It  arose  in  the  infancy  of  society  , 
it  arose  from  this,  that  though  the  nomination  of  tit  persons  to  officiate  through- 
out the  diocese  was  originally  in  the  bishop,  yet  when  lords  of  manors  of  old 
were  willing  to  build  churches,  and  to  endow  them  with  glebes  and  manses 
for  the  accommodation  of  fixed  and  resident  miniflters,  the  bishops,  on  their 
part,  for  the  encouragement  of  such  pious  undertakings,  were  content  that 
those  lords  should  have  the  nomination  to  churches  so  built  and  endowed  by 
them,  reserving  to  themselves  still  the  right  of  judging  of  the  fitness  of  the 
persons  so  nominated ;  and  thus  arose  that  constitution  of  the  church,  **  Si 
quis  eccUifiam  cum  ansensu  diocessani  const ruxif^  ex  eo  jus  patronatus  acqui- 
riiur  ;*^  and  hence  followed  all  the  consequences  of  a  mere  lay  possession. 
Chattels,  where  chattels,  going  to  the  executor  ;  the  rights  of  the  heir,  to  the 
heir,  where  by  the  common  law  those  rights  would  prevail.  But  still  do  those 
rules  apply  to  the  spiritual  patron,  and  can  his  rights  and  properties  be  dealt 
with  as  if  he  were  a  private  person  ?     Of  this  there  is  no  doubt,  that  in  our 

•2541  *^^^* — ^^^  ^  ^®P®  ^^®y  ®^®'  ^^^^» — ^*y  ^"^  spiritual  patronage  stand 
J   upon  a  very  different  footing. 

The  doctrine  of  the  book  which  has  been  so  often  referred  to  at  the  bar,  I 
fully  adopt,  as  making  a  clear  distinction  between  lay  and  spiritual  property. 
In  Oibson*9  Codex^  p.  757,  it  is  decisively  marked  :  for  he  says,  **  The  right 
or  property  which  the  patron  has  in  an  advowson  will  not  warrant  a  plea  (as 
it  is  in  temporal  property,  and  of  course  Gibson  is  speaking  of  spiritual  pro- 
perty,) that  he  is  seised  in  dominico  suo  ui  defeodo^  but  only  ut  de  feodo,** 
the  Teason  of  which  is  given  by  Lord  Coke  (in  1st  Institute^  17,  a.,)  because 
aa  inbentance  whieh  savoreth  not  de  domo  cannot  serve  either  for  the  8U9 
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tcntation  of  himself  or  his  household  ;  nor  can  anythmff  be  received  of  die 
same  for  defraying  of  chaiiges.  And  in  the  case  of  John  London  and  the 
church  of  SoiUhwell^  where  the  words  of  the  lease  jnrere,  eommoditie9^  emolu^ 
metU,  pro/iU,  and  advantages  to  the  prebend  belonging,  it  was  adjudged  (hat 
the  advowson  did  not  pass  by  the  said  words.  Why  ?  because  all  of  them 
implied  things  gainful,  which,  as  was  added,  is  contrary  to  the, nature  of  on 
advowson,  regularfi/.     Hob,  304. 

Why  is  all  this  ?  It  is  because,  as  I  say,  an  advowson  in  the  hands  of  a 
churchman  is  not  a  matter  o( proji/^  but  of  naked  trust  merely,  and  the  church- 
man who  has  an  advowson  appendant  to  an  ecclesiastical  dignity,  has  it  as  a 
mere  matter 'of  trust  injure  ecdesiw^  which  he  can  only  exercise  for  the  bene- 
fit and  advantage  of  the  church  of  whicii  he  is  a  member,  and  of  which  only, 
as  a  member  of  the  church,  could  he  have  a  right  to  dispose.  Only  as  a 
member  of  the  church  of  Salisbury  had  Mr.  Rennell  any  right;  and  tlie 
moment  he  expired,  all  his  rights  as  a  member  of  that  church  ceased. 

*Am  I  right  in  stating  it  to  be  a  matter  of  trust  only  ?  for  upon  that   fm^k 
much  of  the  argument  has  turned.     Hear  Bishop  Gibson  again  on  this   ■- 
subject,  in  the  same  pages,  757  and  758. 

''  Guardian  in  Socage  shall  not  present  to  an  advowson.  Why  ?  because 
lie  can  take  nothing  for  it,  and,  by  consequence,  he  cannot  account  for  it,  and 
by  the  law  he  can  meddle  with  nothing  he  cannot  account  for.  Which  said 
doctrine,  and  the  plain  tendency  thereof,  are  exactly  agreeable,  not  only  to  the 
nature  of  advow^sons,  which  are  merely  a  trusty  vested  in  the  hands  of  the 
patrons,  by  consent  of  the  bishop,ybr  the  good  of  the  church  and  of  religion^ 
but  also  to  the  express  letter  of  the  canon  law,  the  rule  of  which  is^  jus 
patronatus  cum  sit  spirituali  annexum  vendi  vel  emi  non  potest.  But  the 
notion  and  practice  of  making  merchandize  of  advowsons,  and  next  avoid- 
ances, is  not  so  easily  reconciled,  either  to  the  laws  of  the  church,  or  to  the 
ancient  laws  of  the  land,  or  to  the  nature  of  advowsons,  considered  (as  they 
certainly  ought  in  reason  and  good  conscience  to  be  considered)  in  the  nature 
of  mere  trusts  for  the  benefit  of  men's  souls.  Nor  does  it  follow  either  from 
the  patrons  being  now  veated  with  that  right  by  the  common  law,  or  from  its 
being  annexed  to  a  temporal  inheritance,  or  ought  (legally  speaking)  to  be  con- 
sidered otherwise,  than  as  a  spiritual  trust,  since  it  is  certain  that  the  founda- 
tion of  the  right  was  the  consent  of  the  bishop." 

Am  I  not  right  then  in  contending  that  there  is  a  great  difierence  between 
lay  and  spiritual  patronage,  and  that  however  the  exercise  of  the  right  in  the 
former  case  may  have  so  grown  up,  that  it  is  now  difficult,  perhaps  impossible, 
to  shake  it,  in  the  latter  it  has  ever  been  considered  as  a  mere  trunt  to  be  exer- 
cised by  the  patron  for  the  benefit  of  the  church,  for  the  due  discharge  of  the 
duties  oi  which  he  alone  is  to  look,  which  *he  only  can  consider  in  his  r«oen 
life-time^  find  upon  which  his  executors  or  administrators  may  be  abso-  ^ 
liitely  unable  to  form  a  judgment?  It  may  appear  an  unfit  argument,  but  I 
think  it  a  deep  one,  and  of  vital  importance  to  the  interests  of  that  church 
which  every  good  man  must  love  and  revere, — suppose  a  prebendary  died 
insolvent,  as  well  as  intestate,  and  that  all  his  next  of  kin  renounced  adminis- 
tration, and  that  his  butcher,  or  baker,  or  other  inferior  tradesman,  had  taken 
out  administration :  was  this  person  to  present?  and  yet  the  consequence 
must  follow.  I  have  admitted  that  in  case  of  lay  patronage  the  same  conse- 
quence would  follow ;  but  I  fament  it ;  and  I  am  quite  sure,  that  unless  I  am 
compelled  by  decisive  legal  authority,  I  ought  not,  sitting  as  a  judge,  to  carry 
such  lamentable  consequences  one  point  further ;  at  least,  not  to  introduce 
them  into  the  church.  That  the  next  presentation  (in  the  event  that  has  hap- 
pened) could  not  be  assets  (in  the  common  and  legal  acceptation  of  that  word) 
is  quite  clear,  and,  therefore,!  eannot  conceive  that  it  ought  to  go  to  the  execu- 
tor or  administrator  of  the  deceased  prebendary.  It  may  be  a  chattel,  bat  in 
the  hands  of  an  ecclesiastic  it  is  a  chattel  of  mere  trust. 
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The  tolal  silence  of  our  books  during  the  whole  period  of  our  ascertained 
law  of  EngUmd^  when  the  thing  must  have  existed  in  fact^  many  hundreds 
of  times,  is*  as  I  hear  said  to  me,  a  strong  proof  that  no  such  idea  was  ever 
entertained  till  now  upon  this  question ;  and  I  verily  believe  tliat  no  roan  now 
living  in  the  churefa  of  EnglantU  and  interested  in  such  questions,  ever  heard 
before  of  such  a  claim. 

The  court  has  been  much  pressed  by  the  statute  of  28  Hen.  8,  cA.  21.  But 
that  statute,  upon  a  full  consideration  of  it,  I  think  has  no  bearing  upon  the 
^2571  present  question.  It  appears,  at  that  time,  that  the  heads  of  the  *church 
^  following  the  example  of  the  pope,  who,  till  the  Reformation,  had  ex- 
ercised a  most  tyrannical  sway  over  all  churches  under  his  dominion,  had 
been  desirous  of  keeping  in  their  hands  the  temporalities  of  the  church,  which 
belonged  to  them  in  their  corporate  character,  whether  aggregate  or  sole,  to 
an  unreasonable  time  for  their  private  benefit :  the  statute  deprived  them  of 
that  right,  and  gave  the  benefits  to  the  incoming  possessor  from  the  death  of 
the  last  incumbent,  and  to  the  executors  of  such  successor,  if  he  should  die, 
before  he  realized  those  interests ;  and,  therefore,  though  I  was  at  first  taken 
with  that  argument  as  bearing  upon  the  question  now  at  the  bar,  when  it 
comes  to  be  sifted,  it  does  not  appear  to  me  to  bear  upon  the  point  in  the  pre- 
sent case.  Bishops*  grants  and  several  entries  have  been  stated,  and  cases 
were  quoted  in  reply  from  CVo.  EHz.,  upon  which  I  would  observe  that  when 
they  were  decided,  the  church  had  hardly  got  into  a  state  of  regularity,  so 
soon  after  the  time  of  the  Reformation  ;  and  we  all  know,  both  from  history 
and  law,  that  till  that  time  the  scandalous  use  made  by  the  popish  clergy 
of  their  revenues,  and  the  rapacious  and  grasping  manner  in  which  they 
invaded  the  rights  of  the  church,  was  matter  of  unfversal  complaint.  Even 
in  this  very  reign  of  Queen  Elizabeth^  and  at  a  later  period  in  it,  we  find  the 
l^slature  declaring,  that  although  "  by  the  intent  of  founders  of  colleges, 
diurches,  collegiate  churches,  cathedrals,  &;c.,  elections,  presentations,  nomi- 
nations, dtc.,  should  be  made  of  iheJUieifi  and  moat  tiitBet  pertom  freely,  with- 
out any  reward,  gift,  or  thing  given  or  taken  for  the  same  ;  yet,  notwithstand- 
ing, it  is  seen  and  found  by  experience,  that  the  said  presentations  be  many 
times  wrought  and  brought  to  pass  with  money,  &;c.,  and  whereby  the  fittest 
persons  to  be  dected,  wanting  money  orfriemU^  are  seldom,  or  not  at  all  pre- 
ferred." 

g^Koi       'The  legislature  of  the  country,  therefore,  has  sanctioned  me  in  the 
J   reprobation  I  have  used  as  to  the  shameful  venality  of  the  churchmen 
of  that  day. 

It  does  not  appear  from  any  of  the  cases  in  Cro»  Eliz.^  that  the  bishops 
took  any  profits  for  their  grants  in  these  cases.  If  they  did,  it  was  a  most 
di^aceful  abuse  of  their  «acred  trust ;  and  I  do  not  believe  that  such  cases 
would  be  supported  if  brought  into  discussion  at  the  present  day.  But  there 
will  be  no  opportunity  for  that  discussion :  for  I  verily  believe,  there  is  not  a 
bishop  of  the  church  of  England^  who  would  not  think  himself  insulted  by 
such  a  proposition. 

The  court  has  been  much  pressed  aho  by  the  options  of  the  archbishops ; 
to  which  I  answer,  that  they  also  are  anomalies  in  the  law.  They  were  ori- 
ginally, as  far  as  we  can  trace  them,  an  usurpation  in  favor  of  the  legatine 
power,  annexed  by  the  Pope  to  the  archbishopric  of  Cunterbury^  over  those 
who  were  appointed  bishops  under  him  ;  and  that  claim,  which  as  Blackitone 
says,  was  originally  an  encroachment  like  most  others  of  the  papal  see,  has 
been  oontinoed  to  the  afohbi«hops  in  their  respective  provinces,  even  after  the 
power  of  the  popes  has  oeased  in  this  country.  But  all  these  anomalies  I 
desire  to  use  in  support  of  my  argument,  to  show  4bat  the  rights  of  lay  and 
eeeiettiasiieai  persons  stand  upon  a  totally  difierent  foundation  ;  and  that  the 
common  law  of  the  conatry  .as  attaching  upon  pco^ty  x>f  this  descripiion  an 
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the  hands  of  a  lay  person,  does  not  attach  upon  a  person  who  merely  holds 
Jure  Ecclesiss, 

We  have  been  also  pressed  with  the  case  from  2  fVih,^  150,  that  of  Be- 
pington  V.  The  Governors  of  Tamworth  Scliool,  which  has  been  fully  ex- 
plained by  my  brother  Burrovgh^  to  wliose  argument  I  refer,  as  not  wbhiog 
to  trespass  longer  than  is  necessary. 

♦The  ground  of  my  opinion  is,  that  this,  in  the  case  of  a  spiritual  r^m^ 
patron,  is  a  mere  personal  trust,  to  be  exercised  by  him  in  his  spiritual  ^ 
character,  which  he  cannot  consistently  with  his  high  duty,  either  devolve 
upon  another  during  his  life,  or  leave  behind  him  to  be  exercised  by  his  heir, 
executor,  or  administrator  af\er  his  death.  He  holds  it  jure  Ecchiia^  and  in 
that  right  only :  if  he  had  it  not  in  right  of  his  church,  he  could  not  have  it 
at  all ;  and  as  soon  as  he  dies,  all  his  rights,  powers,  and  privileges  as  to  the 
church,  absolutely  cease,  as  if  he  had  never  existed.  This  is  not  a  new 
notion,  for  Dr.  Hurn^  who  is  now  no  more,  and  may  be  now  considered  per- 
haps as  an  authority,  as  much  as  Bishop  Gibson^  and  was  a  very  considerable 
man,  shows  clearly  what  was  the  common  understanding  of  men,  and  parti- 
t:u1arly  ecclesiastics. 

Dr.  Bum  is  drawing  a  distinction  between  what  is  to  be  done  with  the 
possessions  of  a  prebendary  after  hit  deaths  which  he  had  in  common  with 
the  rest  of  the  chapter,  and  what  he  had  in  his  separate  capacity  as  a  sole 
corporation  of  himself.  {Burn's  Ecclesiastical  Law,  vol.  ii.,  p.  92,  7th  edi- 
tion, title  Deans  and  Chapters :)  "  The  issues  of  those  possessions,  which  he 
hath  in  common  with  the  rest  of  the  chapter^  shall  after  his  death  be  divided 
amongst  the  surviving  members  of  the  chapter,  but  the  profits  of  those  posses- 
sions which  he  hath  in  his  separate  capacity  as  a  sole  corporation  of  himself 
shall  be  and  inure  to  his  successor.*' 

Therefore,  if  a  member  of  a  chapter,  as  an  aggregate  corporation,  should  die 
after  a  living  had  become  vacant,  as  well  it  might  be  contended  that  his  ex- 
ecutor or  administrator  might  have  a  voice  in  the  chapter  how  it  was  to  be 
filled  up,  as  that  such  executor  or  administrator  might  have  it  to  himself  ex- 
clusively, where  a  living  belonged  to  him  as  a  sole  corporator  merely ;  although 
*Dr.  Burn,  as  I  think,  more  justly,  says  in  the  one  case,  it  would  go  tmaa 
to  the  surviving  members  of  the  chapter ;  in  the  other,  it  would  be^  ^ 
and  inure  to  the  successor.  When  Gibson  says,  that  advowsons  may  be 
granted  by  deed  or  will,  either  for  the  inheritance,  or  for  the  rights  of  one  or 
more  turns,  or  for  as  many  as  shall  happen  within  a  time  limited,  he  is  speak- 
ing of  lay  patronage  only,  for  he  says,  **  This  general  rule  is  to  be  understood 
with  two  limitations,  that  it  extends  not  to  ecaesiasfical  persons  of  any  kind 
or  degree,  who  are  seised  of  advowson  in  right  of  their  churches  ;  all  these 
being  restrained  as  to  bishops  by  stat.  1  Eliz.,  and  the  rest  by  13  Eliz.^.hom 
making  any  grants  but  of  things  corporeal,  of  which  a  rent  or  annual  profit 
may  be  reserved;  and  of  that  sort,  advowsons,  and  next  avoidances  which  are 
incorporeal,  and  lie  in  grant,  cannot  be.  And  therefore  such  grants,  however 
confirmed,  are  void  against  the  successors  :  and  though  they  have  been  ad- 
judged to  be  good  against  the  grantors,  (alluding,  no  doubt,  to  the  cases  from 
-  Cro.  EHz.,  &c.,  upon  which  I  have  already  given  my  opinion,)  yet  have  such 
grants  been  generally  disused  by  bishops,  and  I  believe  by  all  other  ecclesias- 
tical corporations  since  the  following  canon  of  1571 :  Episcopus prebendarutn 
et  beneftdorum  suorum^  proximas,  secundas  out  tertias  advocationes,  quum 
vacant,  nuUi  dabit ;  sunt  enim  it  a  bonis  moribus,  et  a  Christiana  charitate 
aliense.**  In  the  teeth  of  this  very  canon,  and  within  a  few  years  aAer  it  was 
made,  we  find  the  two  grants  made  in  the  cases  cited  from  Cro.  EHz, 

It  will  have  been  observed,  that  hitherto  I  have  treated  this  question  upon 
principle  only,  upon  the  distinction  uniformly  observed  in  the  laws,  and  by 
Ihe  constitution  of  England^  between  the  lay  and  clerical  eharacter.     Thev 
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have  (and  formerly  had  much  lai^er)  exemptions  on  the  one  hand ;  they  have 
^g.,  disabilities  on  the  other.  This  distinction  between  laymen  and  the 
•■  ^clergy  pervades  every  page  of  our  constitutional  history.  But  I  have 
said,  that  there  is  no  case  in  specie  to  be  found  applicable  to  that  now  in  dis- 
cassion.  Those,  however,  who  are  at  all  well  versed  in  the  Ecclesiastical 
history  of  oar  venerable  church  will  immediately  recognise  the  justice  of  those 
principles  which  I  have  been  endeavoring  to  establish. 

It  is  well  known*  that  in  the  early  periods  of  the  church  in  this  country,  the 
parochia  or  parish  was  the  episcopal  district.  The  bishop  and  his  clergy 
living  togethe#  at  the  cathedral  church,  and  all  the  tithes  and  oblations  of  the 
faithful  were  brought  into  a  common  fund,  for  the  support  of  the  bishop,  and 
his  college  of  presbyters  and  deacons ;  for  the  repair  and  ornament  of  the 
chnrch  ;  and  for  other  works  of  piety  and  charity. 

While  this   state  of  things  continued,  in  the  infancy  of  society,  the  stated 
forois  of  religion  were  performed  only  in  these  single  choirs  to  which  the 
people  of  each   whole  diocese  or  parochia  resorted,  especially  at  the  more 
solemn  seasons  of  devotion.     But  to  supply  the  inconvenience  of  distant  and 
difficult  access,  the  bishop  was  wont  to  send  forth  some  of  his  presbyters  into 
the  remotest  parts  as  a  kind  of  miaaionariet^  to  be  preachers  and  dispensers 
of  the  word  and  sacraments ;  and  these  missionaries  returned  from  their  cir* 
cuits  to  their  homes,  that  is,  to  the  episcopal  college,  to  give  the  bishop  a  due 
account  of  their  labors  and  success.     But  as  the  wants  of  society  for  spiritual 
instruction  increased,  and  when  the  members  of  the  episcopal  college,  or  the 
deans  and  chapters  found  it  inconvenient  themselves  to  go  forth  as  above- 
mentioned,  certain  churches  were  allotted,  some  by  lay  patrons,  (where  they 
had  the  patronage  given  them  as  a  compensation  for  having  built  and  endowed 
churches,  which,  as  I  before  mentioned,  was  the  foundation  of  lay  patronage,) 
some  by  the  bishops,  to  the  prebendal  body  at  large,  some  to  one  particular 
*^ft2l   member  *of  the  body;  or  the  individual  member  sent  out  priests  to  do 
-I   the  duty,  paying  them  certain  sums  for  doing  so,  and  retaining  the  re- 
mainder lo  himself,  or  allowing  them  to  receive  the  profits,  reserving  a  certain 
rent  to  themselves  ;  as  may  be  seen  by  those  who  will  take  the  trouble  to  look 
into  old  church  records ;  and  thus  these  churches  becomes  prebendal,  and  the 
supply  of  the  duty  was  left  to  the  aggregate  corporation,  if  the  perpetual  ad- 
vowson  was  in  the  whole  community  of  the  dean  and  chapter,  or  to  that  sole 
corporation,  or  single  canon  or  prebendary  who  was  to  have  his  prebend  or 
exhibition  from  it. 

In  process  of  time  these  representative  curates,  who  were  to  account  for 
their  profits,  and  only  to  receive  a  small  pecuniary  stipend  for  their  services, 
were  so  ill  paid,  that  the  bishops  obliged  the  members  of  his  churches  who 
had  such  advowsons  to  retain  lit  and  able  capellans,  vicars,  or  curates  (for 
these  titles  all  meant  the  same  office)  with  a  competent  salary ;  and  this  plan 
failing  in  its  effect,  the  bishop  again  interfered,  and  obliged  the  clergy  (that  is 
the  chapters,  or  the  single  canon  or  prebendary,  in  whom  the  perpetual  ad- 
vowsons in  right  of  the  chapter,  or  in  right  of  his  prebend  of  which  he  was 
seiseiiyure  ecclesia,  was  vested,)  to  make  the  presentation  to  perpetual  vicars 
to  be  endowed  and  instituted,  who  should  have  no  other  dependance  upon 
their  spiritual  patron  than  rectors  had  upon  their  lay  patrons,  with  a  compe- 
tent maintenance  to  be  taxed  and  assigned  by  the  bishop ;  and  this  matter 
became  the  subject  of  legislative  consideration  by  the  4  //.,  4  c,  12. 

In  giving  this  historical  detail,  I  have  not  thought  it  necessary  to  refer  to 
authorities,  but  what  I  have  said  will  be  found,  as  the  early  history  of  our 
church,  in  various  books  well  worthy  the  attention  of  the  curious,  such  as 
Sptlman  de  non  temernndis  Eccleaiia,  who  says  the  proprielores  of  the  ad  vow- 
*2621  "^"^  ^^^  *^^^^  ^^^^  ^  ^^  *parsons  of  their  churches,  and  are  as  the  in- 
•l   cumbents  inereof,  and  by  reason  of  this,  their  incumbency  is  full,  and 
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not  void.    See  slsa  Biehop  Kennet  on  ImpropriaHans  and  BwtCm  Beeletias^ 
Heal  ImWj  tit.  **  Appro/niaHmtt.**^ 

This  short  history  of  the  church  in  general,  I  think  decidedly  proTes  that 
what  is  thus  vested  in  the  charch  for  Bpiriltiai  porposes,  vests  in  them  as  a 
corporate  body,  and  can  never  be  allowed  to*fatI  into  the  private  common  stock 
of  the  body  at  large,  or  of  the  individttal  sole  sptrttoal  corporator. 

What  I  have  said  of  theehurch  at  large,  I  have  no  doubt  is  true  of  the 
church  of  Saii$burjff  and  whoever  will  eoneolt  the  history  of  the  foundation 
of  that  church  in  3  Dugdale,  (as  quoted  by  my  brother  Burroughs)  by 
Osmond^  Bishop  of  SaHilwrv^  Earl  of  /ior«e/,  and  nephew  ^WilHam  the 
Conqueror,  will  probably  find  that  this  history  of  die  foundation  of  these  pre>- 
bendal  presentations  in  the  church  at  ktrge  which  1  have  been  giving,  is  no 
other  than  the  history  of  the  clHinsh  of  SaUnbury  too. 

I  am  afraid  I  have  fatigued  the  court,  but  as  we  are  not  unanimous,  I  thought 
it  necessary,  in  case  of  research  and  novelty*  to  show  thai  I  acted  upon  a  deep 
conviction,  I  had  formed  a  right  opinion.  The  sum  and  substance  of  my 
opinion  then  is  this  :  Wherever  a  person  has  anything  attached  to  a  spiritual 
office  only»  it  sinks  with  the  death  or  resignation  of  the  party  who  possessee 
that  right 

Thus,  then,  an  ecdesiasticii  person  duting  hie  incumbency  le  entitled  to 
all  the  prqfitt  which  may  fall  of  a  chattel  nature.  Bot  when  a  living  foils 
vacant  to  which  an  eedesiastieal  person  has,  in  right  of  his  church,  a  nght  t» 
present,  he  can  derive  no  proJU  from  ii,  but  merely  presents  ^uott  incumbent. 

The  living  in  the  present  case  may^  as  I  have  shown,  be  assumed  to  have 
oeen  endowed  out  of  the  prebend,  *er  the  advowson  of  it  to  have  been  rmg^ 
given  or  attached  to  the  prebend  ;  in  either  case  the  prebendary  for  the  ■- 
time  beings  has  the  right  of  presentation,  and  when  the  avoidance  happens  he 
may  present,  but  he  presents  in  right,  and  onty  in  right  of  hie  church ;  be 
presents  as  a  trustee  ;  the  trust  is  personalj  it  is  a  trust  only ,  and  without  pro- 
fit ;  and,  I  contend,  cannot  be  transmitted. 

How,  then,  can  the  executor  or  administrator  of  a  deceased  eoclesiasticy 
who  dies  afler  avoidance,  but  before  presentation,  claim  the  presentation  ?  Is 
it  that  he  may  make  it  a  chose  in  action  to  pay  the  debts  of  the  testator  or 
intestate  ?  That  cannot  be,  for  it  is  not  assets.  Does  he  claim  to  present 
because  this  trust  had  devolved  upon,  or  as  it  were,  become  vested  in  the  tes- 
tator ?  The  trust  has  indeed  devolved  upon  the  testator  or  intestate,  but  not 
in  his  own  right ;  but,  as  the  declaration  states,  in  right  of  his  prebend;  and 
the  moment  he  ceased  to  be  prebendary,  the  trust  was  no  longer  in  him,  nor 
in  his  representatives,  for  it  was  by  bare  naked  personal  trust  in  him  ;  and  the 
presentation  is  in  him  while  he  is  prebendary,  hut  not  for  his  own  use  or 
beniit,  but  for  the  use  and  benefit  of  the  church.  It  is  a  trust  confided  to  him, 
for  the  dignity  and  ornament  of  the  church,  that  he  may  appoint  a  proper 
incumbent  upon  his  oum  personal  responsibility^  to  have  the  cure  of  souls,  and 
for  the  advancement  of  the  interests  of  religion  ;  a  duty  which  his  executor 
or  administrators  cannot  in  law  be  deemed  qualified  to  discharge.  For  these 
reasons,  I  think  the  defendants  are  entitled  to  judgment. 

Best,  C.  J.  It  appears  from  the  pleadings  in  this  case  that  the  prebendary 
of  Grantham  is  patron  of  the  rectory  of  Welby^  and  that  the  incumbent  of 
that  rectory  died  in  the  lifetime  of  the  late  prebendary,  who  died  without 
having  presented  any  clerk  to  the  vacant  rectory. 

*The  plaintiff  is  the  administratrix  of  the  late  prebendary,  and  the  r«o|>r 
question  raised  for  our  decision  is,  whether  under  these  circumstances  ^ 
the  plaintiff  is  entitled  to  present  for  this  turn  to  the  rectory  of  IVelby  f  I 
confessed  that  my  mind  has  fluctuated  exceedingly  ;  but  I  am  at  length  satis- 
fied that  the  law  gives  the  patronage  in  this  case  to  the  person  who,  according 
to  sound  policy,  ought  to  have  it.  Great  industry  has  been  bestowed  on  the 
subject,  both  bv  the  bench  and  bar;  but  neither  the  judgment  of  any  court 
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nor  Uie  dpinion  of  any  writer,  to  guide  us  in  makiag  our  decision,  has  beei^ 
found.  I  have  also  enquired  whether  any  instances  of  presentation,  made 
under  circumstances  like  those  of  the  present  ca^e,  are  to  be  found  in  the 
registries  of  the  bishop,,  but  without  success. 

As  neither  the  records  of  We$imin9ter  Hall  nor  of  the  charch  fMraish  any 
rule  or  practice  tp  assist  me  in  coming  to  a  decision,  I  endeavored  to  had  other 
cases  from  which  I  could  safely  reason  by  analogy  to  that  now  to  be  decided. 

In  all  sciences  analogical  reasoning  must  be  pursued  with  great  caution. 
Minute  differences  in  the  circumstances  of  two  cases  wi)l  prevent  any  argu- 
ment from  being  deduced  from  the  one  to  the  other. 

I  was  at  first  struck  with  the  appearances  of  similarity  between  the  patron« 
age  of  tenants  for  life,  and  of  husbands  in  right  of  their  wives,  and  that  of 
dignitaries  of  the  church  in  right  of  their  churches* 

I  am,  after  the  most  attentive  consideration  of  these  casea,  now  convinced 
that  the  resemblance  between  the  last  and  the  two  first  fails  in  the  very  cir- 
cumstance which,  in  my  judgment,  decides  to  whom  the  presentation  h^oqgs 
in  the  present  case. 

I  shall,  presently,  particularly  advert  to  this  circumstance,  I  would,  how 
ever,  first  observe,  that  in  the  absence  of  authority,  the  only  courae  tt^at  can 
a^A^I  lead  us  to  *a  just  and  legal  conclusion,  ii|  to  consider  the  origin  of 
^  church  patronage,  and  the  intent  of  its  founders.  If  the  intent  of  ths 
founders  can  be  ascertained,  it  must,  if  not  opposed  to  some  rulsf  of  law,  or 
the  undoubted  policy  of  the  law*  govern  i|s  in  deciding  this  case. 

If  he  who  creates  a  right  has  directed  by  whom  and  how  it  shall  be 
enjoyed,  those  who  are  to  decide  any  question  on  that  righl  must  consider 
how  he  has  disposed  of  it,  and  follow  that  disposition. 

This  \»  evidently  consistent  with  reason  aqd  jus4p«*  and  is  sanctioned  by 
legal  authority. 

In  disputes  between  members  of  corporations,  the  courts  of  law  decide 
according  to  the  will  of  the  founder,  as  expressed  in  the  instrument  of  incor- 
poration, or  ascertained  by  usage. 

This  principle  is  distinctly  stated  by  Lord  Kenyan  in  The  King  v.  Bellr 
ringer^  4  T.  Rep.  822,  and  by  Buller,  J.,  in  Blankly  v.  fVimttanly,  3  T.  Rep. 
288.  In  Gapt  v.  Handlty^  3  T.  Rep.  288,  in  notiu^  this  principle  is  applied 
by  Lord  Mansfield  and  the  Court  of  King's  Bench  to  determine  whether  the 
right  of  presentation  to  a  living  was  in  all  the  members  of  a  corporation  or  in 
the  mayor  and  aldermen  only.  So  where  two  claim  under  the  same  grant,  the 
court  which  has  to  decide  on  their  claims  must  be  governed  in  its  decision  by 
the  intent  of  the  grantor,  and  by  that  only. 

The  administratrix  of  the  last  prebendary  and  his  successor  must  both  found 
their  claims  on  the  grant  of  the  donor  of  the  property,  out  of  which  the  pre- 
bend was  founded,  and  the  act  of  appropriation  by  which  it  was  founded. 
From  these  are  derived  all  the  rights  and  privileges  that  belong  to  the  prebend.* 
To  these  we  must  look  to  see  in  what  course  of  succession  that  prebend  is  to 
go;  what  fruits  of  it  are  ripe,  and  to  be  enjoyed  by  the  person  in  possession, 
and  those  who  represent  him  ;  and  what  are  reserved  for  the  successor. 
*2ff71  *Unforttinately  hjstorians  have  been  too  much  occupied  in  exhibiting 
-■  the  human  character  as  it  has  displayed  itself  in  the  wars  and  intrigues 
that  have  engaged  the  attentions  of  mankind,  to  bestow  much  of  their  time  in 
giving  any  account  of  civil  or  ecclesiastical  institutions.  Whoever  wants 
mformation  as  to  the  establishment  of  these  institutions  must  submit  tu  the 
labor  of  collecting  it  for  himself,  from  the  records  of  the  public  offices.  We 
have  ourselves  done  so  in  this  case,  and  I  think  that  by  connecting  some 
unpublished  documents  with  what  is  to  be  found  in  our  law  books,  we  ascer- 
tain that  the  more  pious  founders  of  churches,  who  not  only  divided  portions 
of  their  lands,  and  the  tithes  of  what  they  retained  for  their  own  use,  for  the 
maintenance  of  the  ministers  of  the  Gospel,  but  also  gave  the  advowsous  of 
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tlie  churches  they  founded,  to  the  church,  intended  that  such  advowsons 
should  be  pure  ecclesiastical  trusts,  which,  after  the  dedication  of  them  at  the 
altar,  were  never  to  be  disposed  of  by  any  layman.  The  church  would  have 
considered  it  as  sacrilege  in  any  layman  to  presume,  under  any  pretence,  to 
touch  this  sacred  property. 

The  Roman  Catholic  Church,  from  which  ours  is  derived,  did'  not  regard 
the  personal  representatives  of  its  members.  The  policy  of  that  church  was 
to  separate  churchmen  from  their  families,  to  prevent  their  acknowledging  any 
connection  but  with  the  church. 

In  the  infancy  of  that  church,  and  befor:;  these  laws  were  made  by  which 
the  separation  of  priests  from  the  world  was  completely  effected,  we  find 
dement  declaring,  in  one  of  his  constitutions,  (36)  **  Omnium  rervm  ecclrU" 
aaticarum  curanx  epiacoptis  gerilo  el  ea$  dispemaio  quasi  tnatanie  Deo :  non 
licitum  H  eeio  quippiam  ex  ii$  $ibi  tanquam  proprium  a$$umere  aut  cognatin  ^ 
8ui9  elargire  qua  Deo  dedicata  eunt.**  Here  the  law  for  preserving  the  pro- 
perty of  the  church,  and  preventing  *it  from  passing  into  the  families 
of  its  members,  was  first  declared.  The  principle  laid  down  in  that 
constitution  has  never  been  departed  from,  but  repeatedly  confirmed. 

Several  of  the  documents  which  we  have  obtained  relate  to  the  prebend  of 
South  Grantham,  As  these  documents  are  not  set  out  on  this  record,  I  shall 
not  use  them  as  evidence  of  any  facts  peculiar  to  this  case,  but  as  historical 
proof  of  the  origin  and  nature  of  church  patronage  in  general,  and  of  the 
manner  in  which  churches  became  possessed  of  their  patronage,  and  how  it 
has  been  dealt  with,  lliis  patronage  was  first  given  to  the  whole  body  of 
the  clergy  of  a  diocese.  The  general  body  afterwards  appropriated  part  of 
what  they  had  in  common,  to  the  exclusive  use  of  the  bishops  ;  other  part  to 
the  deans  and  chapters ;  and  with  other  part  prebends  were  founded  by  the 
bishops,  with  the  assent  of  the  deans  and  chapters.  This  is  stated  by  Dr. 
Burn,  in  his  Eedenaatical  Imw^  tit.  **  ^^ppropriuliony  and  he  is  confirmed 
as  to  the  first  grant  being  to  the  body  oi  the  clergy  of  each  diocese,  by  a  grant 
which  we  found  in  the  chapter  house  of  Salisbury,  and  which  is  also  printed 
in  3  Dugdale,  371,  by  which.  O«mon(/,  Bishop  of  Salisbury,  Earl  of  Dorset^ 
and  nephew  of  fftUiam  the  Conqueror,  and  the  founder  of  the  church  of  Old 
Sannu,  for  the  sake  of  his  soul,  and  the  souls  of  his  ancestors,  granted  as 
follows : 

"  Ego  Osmundus  Saresbur :  Episeopua  notijico  omnib :  Christi  Fidelib : 
fid  honorem  Dei,  et  ecclesiam  Saresbur :  me  contruxisse,  el  in  perpetuum  con- 
ceisse  has  villas  preter  militum  terras;  Elminster,  HWonia,  Cerminster^ 
4^c.,  4«c.  Ecclesias  de  Grantham  cum  decimis  ceterisque  ibidem  adjacenti" 
bus: — seripfa  est  aulem  Hasc  Carta  et  eonjirmata  anno  Incamationas 
Domini  1091,  Inductionis  14.  If^illo  Rege  Monarehiam  tolius  Angliat 
^strenue  gubernante  antu>  4.  regni  ejus  apud  Hastings  Hits  sub-  r,oAo 
scriptus  Testibus,  *f."  L  *®^ 

Lord  Coke,  is  mistaken  when  he  says,  in  3  Rep,  75  h.,  ''  that  at 
first  all  the  possessions  were  to  the  bishop.**  These  possessions  belonged 
to  the  whole  body ;  and  the  whole  body  only  could  dispose  of  them : 
and  accordingly  we  find,  that  these  possessions,  amongst  which  will  be  ob- 
served the  Ecclesicede  Grantham  cum  decimia  ceteris  que  ibidem  adjacent ibus 
were  afterwards  appropriated  by  the  church  to  different  members.  This  is* 
proved  by  the  evidence  book  in  the  same  chapter  house,  which  states,  that  a 
general  chapter  of  the  members  of  the  church  was  holden,  (at  what  date  is 
not  known,)  but  it  was  previous  to  the  removal  of  the  church  from  Old  Sarum, 
to  Salisbury,  which  took  place  in  1220, -at  which  time  the  churches,  with  the 
tithes  and  other  rights  belonging  to  the  body,  were  appropriated ;  some  to  the 
bishops,  some  to  the  deans,  and  some  to  the  canons  or  prebendaries  to  whom 
the  cure  of  the  difierent  churches  was  assigned.  Dr.  Bum,  in  the  chapter  to 
wh/^h  I  have  already  referred,  tells  us,  that  the  prebendaries  who,  by  meant 
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of  saeh  appropriations,  became  possessed  of  what  were  called  prebendal  liv- 
iogs,  at  first  appointed  curates  to  the  duties  of  those  chprches,  but  they  were 
tfterwards  required  to  make  a  better  and  more  permanent  provision  for  the 
officiating  ministers.  He  gives  us  the  form  of  the  constitution  of  a  vicarage, 
which  he  found  in  the  church  of  Carlisle. 

Iliis  form  of  Dr.  Burnt  is  like  one  which  we  havQ  obtained  from  the 
church  of  Lincoln  ;  namely,  the  constitution  of  a  vicarage  in  one  of  the  par- 
ishes belonging  to  the  prebend  of  Grantham.  By  these  ordinations  of  vicar- 
ages, as  they  are  called,  either  portions  of  the  tithes  or  an  annual  rent,  and  the 
advowsons  of  the  vicarage,  are  reserved  to  the  prebendary,  and  the  residue  is, 
^2701  ^^^^  ^  ^^^  vicars,  on  the  condition  of  their  performing  tha  ^duties  of 
•■  the  churches.     One  of  the  ordinations  is  in  these  words : 

■*  R'lc  de  Newere  capellanos  psent*  p  Galfirid  de  Boclond  Canonic  Pbeude 
aosrlis  de  Graham  ad  ppetuam  ejusde  P'bende  vicariam  consensu  dili  Sar?  "t 
eapitoli  sui  Sarr  ad  id  aceedenti  ad  eande  admissus  est  '^  in  ea  vicarius  ppe- 
luus  instituL  Consistit  antidca  vicaria  in  medietate  tlxgli  tam  de  Graham 
q^m  de  Gunwardeby  '\  in  omnibus  pventibus  altaria  de  Morton  '\  de  Bres- 
eeby  'I  sol  vet  vicarius  dSo  G.  '\  successoribus  suis  ejusd8  pbende  canonicis 
cento  solid  annuos  note  pensionis  '\  in  officio  sacdotali  ^onalit  ibidi  min- 
isfbit  sustinendo  omia  onJd  pochialia  dcara  "^bendam  contingencia  Et  mand 
eit  dco  Architf  ut,"  &c.t 

There  are  also  in  the  cathedral  of  Saliabury^  seiveral  grants  of  churches  to 
the  bishop :  according  to  these  grants,  he  and  his  successors  are  to  take  and 
dbpose  of  these  churches  as  he  does  of  his  other  churches  or  prebends.  All 
of  these  grants  are  of  this  form.  As  the  churches  were  given  to  the  whole 
body  of  Uie  clergy  of  the  diocese,  tlie  donor  must  have  intended,  that  they 
ihould  be  disposed  of  only  by  the  members  of  that  body.  The  donors  could 
not  know  that  these  churches  would  ever  be  appropriated  to  particular  mem- 
bers of  the  body,  and  could  not,  therefore,  intend  that  the  lay  representatives 
of  any  of  the  members  could  ever  have  the  disposition  of  them.  For  if  they 
had  still  remained  in  the  aggregate  corporation  of  the  clergy  of  the  diocese, 
personal  representatives  never  could  have  any  right. 

They  might  have  thought  that  the  property  given  by  them  was  forever 
vested  in  the  church,  and  that  it  could  not  under  any  circumstances  ever  be 
tvfii  touched  by  *lay  hands.  When  the  churches  afterwards  appropriated 
•■  portions  of  this  property  to  different  members,  the  only  thing  intended 
wu,  to  give  the  exclusive  possessions  of  the  portions  assigned  to  those  mem- 
bers, to  hold  in  right  of  the  church  by  those  members  and  their  successors. 
The  prebends  thus  constituted  were  made  corporations  sole,  subordinate  to 
the  chureh,  so  that  they  and  their  successors  were  from  time  to  time  to  repre- 
tent  the  church,  and  to  enjoy  the  rights  which  were  derived  from  the  church 
in  retam  for  the  duties  which  they  were  to  perform.  Neither  the  donors  nor 
the  appropriators  could  intend  that  the  personal  representatives  of  deceased 
prebendaries  should  ever  interfere  with  any  thing  that  belonged  to  the  church 
The  intent  of  both  donors  and  appropriators  is  opposed  to  the  plaintiff's 
chum,  and  their  intent  must  give  the  rule  for  our  judgment.  The  ecclesias* 
tieal  law  in  a  case  like  the  present,  follows  what,  I  trust,  I  have  shown  must 
have  been  the  intent  of  the  donors  of  property  to  the  church,  and  where  the 
scclesiasucal  law  does  not  contravene  the  law  of  England^  it  is  adopted  into 

t  In  an  ancient  roll  of  endowments  of  Ticara^ei  in  the  time  of  Hu^k  Willi,  biahop  of 
Lmtoln,  who  began  to  preaide  ostt  the  dioceta  m  1209,  and  now  remaning  in  the  regiatr| 
of  the  biahop  of  JAmeoin. 
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that  law,  and  it  to  be  followed  by  the  temporal  coiirt«  in  the  decisions  of  sueh 
caees  as  are  within  its  influence. 

Lord  Cok%  in  his  *lst  M9iUuh^  9144, 99,^9^  the  e^lesiiisticAl  law  is  to  ptve- 
vail  where  it  is  not  a^nst  the  commojn  Is^w  or  any  custom. 

lAnwood^  in  his  TtetdUt  dt  Omgutiudlmt^  foK  19  a,  has  this  passage. 
«<  Si  beneficiaius  decedai  iniettgiut^  et  mn  de$ponai  defructibus^  de  Jore  com* 
fmmi  Eccltsia  in  eis  iMuduL  De  eoMuetudvae  iamea  postel  M«e  quod  per 
epiicopum  vdalium  ad  quempertineret  bona  te$taiorum  tutrix  deberet  distri* 
btdt  ad  deeedentia  debita  sohmda,** 

The  ecclesisuiticat  law  or  conrnibn  'law  of  Chrislendoin,  is  here  meant  by 
Jure  eommuni.  Bv  the  words  **  de  counuetudine,^^  the  custom  of  particular 
kingdoms  is  ^intended ;  lor  this  writer  in  the  same  page  says,  '*  gucR  r*2T2 
t»t  cenauetodo  per  Angliam  quodamodo  generalinJ'^  ^ 

According  to  the  general  ^w  die  c^umi  succeeds  to  fruits  not  disposed  of 
by  an  incumbent  previous  tohia  dea^«  apd  Linwood  explains  afterwards  what 
he  means  by  the  church  succeeding  to  fruits  by  saying,  **  Perlinent  ad  aucce** 
mrmn.'*  I  admit  that  the  eiislQai  oi  England^  wi^l  prevent  the  operation  of 
the  Ecclesiastical  law  la  all.  oa^es  embraced  by  such  ea8U>ra,  But  this  cus-t 
lorn  does  not  apply  to  the  presentations  to  benefices,  but  only  to  such  things 
ae  can  be  sold  for  the  payoMni  ef  the  debts  of  the  deceased.  These  are  the 
very  words  of  JAnvfoodt  *'  N«  proftt.  omn  he  made  of  a  preaentation  lo  a  vacant 
benefice,  it  can  therefore*,  be  in  no  way  used  for  the  payment  of  debts."  U 
was  decided  in  ffohart^  804.,  that  a  right  of  presentation  was  not  conveyed 
by  the  words  ** pro/m^  eommodiUe^  and  athnntagee  of  a  prebend;*'  thai 
these  words  included*  only  such  profits,  commoditiea,  and  advantages  as  be-, 
came  due  to  the  incumbent,  and  which  he  having  earned  had  a  right  to  apply 
to  his  own  use.  To  such  as  these  the  custom  applies,  and  not  to  trusts. 
Upon  the  same  principle,  tliat  a  guardian  in  socage  cannot  take  a  pre* 
aientation,  namely,  becanse  he  can  make  no  profit  of  it,  (1  Inaf.  S9  a.)  the 
personal  representative  of  a  deceased  incumbent  cannot  take  it  under  this  cus- 
tom. If  a  right  of  presentation  is  not  within  the  custom,  then  it  is  governed 
by  the  general  law,  and  that  general  law,  as  I  have  proved  by  the  writings  of 
a  canonist  of  the  highest  authority,  who  is  often  quoted  with  approbation  by 
Bishop  Gihaon^  and  Dr.  Bum,  gives  it  to  the  successor. 

If  it  be  said,  what  have  the  Judges  of  the  common  law,  when  giving  judg- 
ment in  an  action  of  quare  impediif  to  do  with  the  canon  law,  I  answer,  that 
where  the  right  of  presentation  is  derived  from  the  church,  it  can  only  be 
decided  by  the  canon  law.  Lay  *advowsous  were  attached  to  manors,  r*./?^ 
and  the  right  of  presentation  to  these  could  only  be  decided  by  the  ^ 
common  law,  as  they  followed  the  rights  of  the  manors  to  which  they  were 
annexed,  and  which  manors  ware  the  creatures  of  the  common  law.  But 
ecclesiastical  presentations  having  no  connection  with  lay  property,  but  exist- 
ing only  as  rights  of  the  church,  are  governed  only  by  the  laws  of  the  church. 
The  ecclesiastical  law  is  A>r  the  decision  of  such  questions  and  must  be  taken 
notice  of  by  the  judges  of  the  courts  of  common  law  in  deciding  them.  Edei 
V.  The  Bishop  of  Oxford^  Vaughan*8  Reports,  21  ^24.  Tythes  are  a  spi- 
ritual right,  and  as  such  they  were  originally  recoverable  only  in  the  ecclesi- 
astical courts.  Actions  may  now  be  brought  for  subtraction  of  tythes  in  the 
courts  of  common  law,  and  tythes  may  now  be  recovered  in  a  court  of  equity, 
but  these  courts  in  deciding  what  tythes  are  due,  and  how  they  ought  to  be 
set  out,  consult  the  ecclesiastical  law. 

There  are  now  indeed  so  many  decisions  of  the  courts  of  Wesfminster^  on 
the  subject  of  tythes,  that  it  is  seldom  necessary  to  have  recourse  to  the 
eanonist ;  but  if  a  case  occurred  for  the  decision  of  which  our  reports  contain 
no  precedents,  the  common  law  or  equity  judges  must  look  to  the  canons  and 
cuAloms  of  the  church,  and  must  be  governed  by  them  in  the  decision  of  such 
a  case.     If  tyihe  cases  are  within  the  legal  operation  of  the  canon  law,  the 
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prateal  questioB  omiaI  be  ao  likewiM,  for  I  have  shown  thai  the  original  grant 
to  the  church  was  a  grant  of  lythet,  and  that  the  patronagn  of  livings  belong- 
Vg  lo  the  ehnroh  was  deriTed  from  grants  of  tythes  by  the  appropriations  that 
irere  made  of  them. 

I  hope  1  hare  shown,  that  the  donora  of  charches  and  tythes  to  the  clergy  of 
dioceses,  and  Ihe  appropriatora  of  aoch  churohes,  intended  that  they  should 
M«4^  be  for  ever  vested  in  the  church,  devoted  to  sacred  uses,  and  'disposed 
•I  of  only  by  sacred  hands ;  that  the  ecclesiastical  law  in  deciding  be* 
Iween  the  last  incumbent  and  the  successor  proceeds  according  to  the  intent 
of  the  donors  and  approprialon ;  that  the  custom  of  Engiand^  spoken  of  by 
Lmwood^  does  not  apply  to  a  right  of  presentation  to  a  vacant  living ;  and 
further,  that  the  ecclesiastical  law  must  determine  lo  whom  such  presentation 
belongs. 

Tius  intent  of  the  donora  prevents  any  analogy  between  ecclesiastical  and 
lay  patronage.  The  former  is  inseparably  attached  to  the  church,  and  to  be 
disposed  of  only  by  churchmen ;  the  latter  is  attached  to  the  temporal  estates 
of  the  AHUidera  of  churches,  and  to  be  disposed  of  by  those  who  happen  to  be 
the  ownera  of  the  estates.  Lay  patronage  being,  from  the  conditions  which 
its  foundera  made,  annexed  to  temporal  estates,  must  sometimes  pass,  with 
the  estates  to  which  it  i*  annexed,  to  infants  and  others  incapable  of  exercising 
the  right  of  presentation..  This  condition  has  occasioned  a  great  defect  in  the 
Jaw  rehitive  to  this  species  of  patronage ;  but  as  it  must  be  disposed  of  b^ 
some  one  eooneeted  with  the  estate,  it  does  not  concern  the  public  whether  it 
belongs,  in  such  a  case  as  the  present,  to  the  heir  or  executor  of  the  person 
last  seised  of  the  advowson;  one  of  them  is  as  likely  to  present  a  propei 
deriias  thejother. 

Ecclesiastical  patronage  is  subject  to  no  such  condition. 

The  foundera  of  ecclesiastical  patronage  looked  to  the  advancement  of  rali 
gion ;  the  founders  of  lay  patronage  to  the  maintenance  of  the  influence  ol 
their  families. 

Courts  of  justice  should  not,  unless  compelled  by  some  clear  rule  of  law 
lake  church  patronage  iirom  the  churchmen,  whose  situations  and  charactera 
are  security  for  the  due  exereise  of  it.  By  assigning  it  to  the  penonal  repre* 
sentatives  of  deceased  patrons,  they  subject  it  to  what  it  is  from  its  original 
M...  constitution  exempt,  namely,  *the  chance  of  falling  into  the  hands  of 
-'   incapable  persons,  such  as  infants  and  creditora. 

I  have  said,  that  I  think  the  diflerence  between  the  object  of  the  foundera 
of  ecclesiastical  and  lay  patronsge  rendera  it  impossible  to  reason  analogically 
from  the  former  to  the  latter ;  if  there  be  any  analogy  between  them,  it  raises 
an  inference  unfavorable  to  the  plaintifl*. 

The  successor  of  a  corporation  stands  in  the  same  relation  to  his  predecessor, 
that  the  heir  to  an  estate  does  to  his  ancestor. 

Now  it  was  determined  by  the  Court  of  Common  Pleas,  after  two  argument:! 
in  the  case  of  Repington  ▼.  Tht  Governor  of  Tamworih  School,  2  Wilson, 
150,  that  where  a  donative  became  vacant  in  the  life-time  of  the  owner  of  the 
advowson  who  died  before  it  was  filled  up,  the  donative  belonged  to  his  heir. 
and  not  to  his  executor.  This  decision  was  pronounced  on  a  motion  in  arrt^t 
of  judgment.  If  the  executor,  when  the  judgment  was  arrested,  had  thought 
proper,  that  judgment  might  have  been  examined  in  a  court  of  error ;  but  it 
was  never  disputed. 

Selden,  in  his  HtBtory  of  Tythes^  c.  12,  fol.  380,  vol.  3,  p.  88,  tells  us,  that 
until  the  time  of  King  John,  there  was  no  institution  ;  all  livings  were  dona- 
tives. The  judges,  in  the  case  above  stated,  confirm  the  account  of  this  learned 
writer. 

The  heir  roust  have  had  the  donation  in  every  such  case  as  the  present ; 
sad  if  the  heir  would  have  had  it  in  lay  patronage,— if  analogy  is  to  be  referreil 
tOf—the  successor  must  have  it  in  ecclesiastical  patronage. 
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If  1  person,  in  right  of  his  estate,  or  any  public  functions,  has  the  appoint- 
men*.  to  any  office  that  becomes  vacant,  and  is  not  filled  up  during  the  life  of 
the  patron,  the  person  who  succeeds  to  the  office  or  estate  to  which  the  patron^ 
age  is  annexed,  has  the  right  of  ^appointment.  This  is  strictly  analo-  r«27a 
gous  to  the  present  case.  ^ 

The  office  of  exigenter  became  vacant  during  the  life  of  Brooke^  Chief  Jus- 
tice of  the  Common  Pleas  ;  Queen  Mary,  during  the  vacancy  of  the  office  of 
Chief  Justice,  appointed  CoUshaU  exigenter.  Brown  was  afterwards  appointed 
Chief  Justice,  who  removed  ColeihaU  from  his  office,  and  admitted  Slpraggn. 
The  Judges  of  the  King's  Bench,  the  Chief  Baron,  Attomey*Geueral,  and  Uie 
attorney  of  the  duchy,  held,  that  this  office  was  only  at  the  disposal  of  the 
chief  justice  for  the  time  being,  as  an  inseparable  incident  to  the  person  of  the 
chief  justice.     Spraggu  v.  CjUuhall,  Dyer,  175. 

I  will  now  shortly  consider  the  arguments  urged  in  favor  of  the  plaintitT. 
It  has  been  contended  that  the  right  of  presentation  to  a  vacant  living,  is  by 
the  vacancy  severed  from  the  advowson  to  which  it  belonged,  and  become  a 
chattel,  and  that  a  chattel  could  not  paf;s  to  the  successor  of  a  corporation  sole, 
except  under  the  statute  of  //en.  8,  which  conveyed  only  such  fruits  as  fell 
during  the  vacancy. 

Our  law  would  be  most  absurd,  if  the  determination  of  rights  depended  on 
names  only.  Either  the  right  of  presentation  to  a  vacant  benefice  is  not 
severed  from  the  advowson,  until  such  right  has  been  fully  exercised,  and  is 
not  a  chattel,  or  its  being  classed  among  chattels  does  not  prevent  it  from  pass- 
ing to  the  successor,  if  this  be  not  so,  the  donative  in  the  case  in  fViUon^ 
could  not  have  belonged  to  the  heir,  for  the  right  of  donation  was  as  com- 
pletely severed  from  the  advowson  in  that  case,  as  the  right  of  presentation 
in  this. 

The  reference  to  the  statute  of  Hen.  8,  is  unfavorable  to  the  plaintiflf's  aigu- 
ment ;  for  Gibson  says,  it  was  only  an  affirmance  of  the  common  law,  by 
which  the  fruits  enumerated  in  it  belonged  to  the  successors  ;  and  the  object 
of  it  was  to  put  an  end  to  the  usurpations  of  *the  bishops,  who,  in  i  »277 
defiance  of  the  common  law,  took  fruits  from  those  who  succeeded  to  ^ 
benefices. 

Fallen  fruits,  or  chattels  severed  from  the  living,  did,  therefore,  pass  to  the 
successor  by  the  common  law. 

it  has  been  also  insisted,  that  if  the  rights  to  such  presentations  were  per- 
petually annexed  to  the  church,  and  could  in  no  case  be  exercised  by  laymen, 
the  king  could  not  take  them  as  parts  of  the  temporalities  of  bishops,  abbots, 
and  priors.  The  king  takes  these  by  his  prerogative ;  his  rights,  although 
determined  by  law,  are  often  dilierent  from  those  of  a  subject  under  similar 
circumstances.  Bishoprics,  abbeys,  and  priories  were  founded  by  the  crown. 
The  king  is  ^^ persona  sacral  He  is  supreme  ordinary  {Com»  Dig,  Ecele* 
aiasHcal  Persons) ;  and  was  by  the  statutes  of  the  16  Bich.  2,  and  25  Hen.  8, 
declared  to  have  always  been  justly  and  rightly  supreme  head  of  the  church. 
It  cannot,  therefore,  be  considered  that  the  objection  to  a  layman's  interference 
Hj^th  church  patronage  applies  to  the  king.  I  would  observe,  that  in  the  dif- 
ferent abridgments  of  the  law  it  is  said  that,  in  these  cases,  the  right  of  pre- 
sentation belongs  to  the  king,  and  not  to  the  bishop's  executors. 

It  might  have  been  inferred  from  the  words  **  and  twt  to  the  bishop's  execu- 
tors" that  but  for  the  intervention  of  the  prerogative,  the  presentation  would 
have  belonged  to  the  bishop's  executors. 

I  have  looked  into  the  year  books,  and  can  find  in  the  case  referred  to, 
nothing  said  about  executors,  nor  was  an  executor  a  party  in  the  cause.  There 
is,  therefore,  no  authority  for  the  introduction  of  the  words,  **  and  not  to  the 
bishop's  executors." 

It  has  been  said  that  as  the  estate  which  an  ecclesiastic  has  in  his 
church  is  of  the  same  quality  as  that  which  a  lay  tenant  for  life  has,  the 
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right  of  the  personal  representative  of  the  former  to  present  lo  a  church* 
*27fi1    '^^^^  *^  ^^^  same  as  that  of  the  personal  representative  of  the  latter. 

J  These  estates  are  only  alike  in  this,  that  each  must  determine  with 
the  life  of  its  holder.  The  estate  of  the  ecclesiastic  may,  indeed,  determine 
before,  by  resignation,  deprivation,  or  the  acceptance  of  another  benetice. 
But  the  estate  of  the  tenant  for  life  is  held  by  him  in  his  own  rigfU,  and  solely 
for  his  own  benefit.  The  estate  of  the  ecclesiastic  is  held  in  right  of  the 
church,  and  for  the  service  of  the  church.  On  the  death  of  a  tenant  for  life, 
there  is  some  person  in  existence  who  represents  the  estate.  But  on  the 
death  of  a  beneficed  clergyman,  his  estate  in  the  benefice  is  in  abeyance  until 
the  appointment  of  a  successor.  (Co,  Lit,  342  b,)  The  moment  that  suc- 
cessor is  appointed,  his  estates  relates  back  to  tlie  death  of  his  predecessor, 
80  that  Uiere  is  no  time  for  the  right  of  a  personal  representative  of  the  latter 
to  intervene. 

The  law,  with  respect  to  the  exercise  of  the  right  of  presentation,  is  differ 
ent  in  the  case  of  an  ecclesiastical  estate  from  what  it  is  in  the  case  of  a  lay 
estate.  An  ecclesiastical  patron  can  only  present  one  clerk,  and  if  that  clerk 
be  rejected  for  insufficiency,  the  patron  is  not  entitled  to  notice  of  his  clerk 
being  rejectetl.  All  ecclesiastical  presentations  state,  that  the  person  present- 
ing is  either  bishop,  or  prebendary,  or  other  person  having  church  patronage, 
and  that  he  collates  or  presents  in  right  of  his  bishopric,  or  prebend,  or  other 
dignity. 

**  To  the  right  reverend  father  in  God,  John^  by  divine  permission.  Lord 
Bishop  of  Lincoln,  to  his  vicar-general  in  spirituals,  or  to  any  other  person  or 
persons  having  or  to  have  sufficient  authority  in  tliis  behalf;  fVilliam  Dod" 
teeti,  doctor  in  divinity,  prebendary  of  the  prebend  of  South  Grantham^ 
anciently  founded  in  the  cathedral  church  of  Sarunit  and  in  right  of  that  pre- 
^2701  ^^"^*  ^^^^  ^^^^  ^"^  undoubted  patron  of  the  rectory  of  fVtlby,  in  the 
^   county  of  Lincoln,  and  your  lordship's  diocese  of  Lincoln,  greetin|^ :  * 

^  I  present  to  your  Lordship,  and  to  the  rectory  and  parish  church  of  ffelby 
aforesaid,  now  void  by  the  resignation  of  /iaail  Cave,  clerk,  the  last  incumbent 
there,  and  to  my  presentation  in  full  right  belonging,  my  beloved  in  Christ, 
William  Dodwell,  clerk,  master  of  arts,  humbly  praying  that  your  Lordship 
would  be  graciously  pleased  to  admit,  and  canonically  to  institute  him,  the 
saifl  William  Dodwell,  to  the  rectory  and  parish  church  of  fVtlby  aforesaid, 
to  invest  him  with  all  and  singular  the  rights,  members,  and  appurtenances 
thereto  belonging,  to  cause  him  to  be  inducted  into  the  real,  actual,  and  cor- 
poral possession  thereof,  and  to  do  all  other  things  which  to  your  pastoral 
office  may  in  tliis  case  appertain  or  belong.  In  witness  whereof,  I  have  here- 
unto set  my  hand  and  seal  this  27th  of  October,  in  the  year  of  our  Lord  1775. 

William  Dodwell,  (l1  s.)" 

•*John,  by  divine  permission,  Bishop  of  Salisbury,  to  our  well  beloved  in 
Christ,  Thomas  Rennell,  clerk,  B.D.  Health,  grace,  and  benediction.  We 
do  hereby  freely,  and  out  of  mere  good  will,  give  and  confer  upon  you  the 
prebend  or  canonry  of  South  Grantham,  founded  in  our  cathedral  church  of 
Salisbury,  vacant  by  the  death  of  Robert  Price,  clerk,  L.L.D.,  the  last  pre- 
bendary thereof,  and  belonging  in  full  right  to  our  donation  or  collation  by 
virtue  of  our  bishopric : 

**  And  we  do  duly. and  canonically  institute  you  in  and  to  the  said  prebend- 
ary or  canonrv,  and  invest  you  with  all  and  singular  the  rights,  members, 
privileges,  and  appurtenances  thereunto  belonging  (you  having  first  before  us 
made  such  subscriptions,  and  taken  such  oaths  as  are  in  this  case  by  law  re- 
qnired  to  be  subscribed  and  taken) :  And  we  do  by  these  presents  assign  and 
*2801  '^PP^^'^^  ^  y^^  ^^®  ^^^  ^^  ^^®  choir  of  our  said  cathedral  church  iSelong- 
J  ing  to  the  said  prebend  or  canonry,  and  to  the  same  hitherto  usually 
assigned,  saving  always  to  ourselves  our  episcopal  rights,  and  the  dignity  and 
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honor  of  our  catkedrsf  charoh  of  Saliibury.  In  testimony  whereof,  we  have 
caused  our  episcopal  seal  to  foe  hereunto  affixed,  dated  this  i7th  of  ^pritf  m 
tbe  year  of  our  Lord  1823,  and  of  our  translation  the  sixteenth. 

J.  (l.  8.)  Sarum.** 

^  John,  by  divine  permission,  Bishop  of  Saiitbury,  to  our  well  beloved  in 
Christ,  Thomas  Henry  Mirehouse,  clerk,  M.A.  Health,  grace  and  benedic- 
tion. We  do  hereby  freely  and,  of  mere  good  will,  give  and  confer  upon  you 
the  prebend  or  canonry  of  Sotith  Grantham,  founded  in  our  cathedral  church 
of  Salubury,  vacant  by  the  death  of  T%ima8  Rtnndl,  clerk,  B.D.,  the  late 
prebendary  thereof,  and  belonging  to  our  donation  or  collation  in  full  right  by 
virtue  of  our  bishopric  ;  and  we  do  duly  and  canonically  institute  you  in  and 
to  the  said  prebend  or  canonry,  and  invest  you  with  all  and  singular  the  rights, 
members,  privileges,  appurtenances  thereunto  belonging,  you  having  first  be- 
fore us  made  such  subscriptions,  and  taken  such  oaths  as  are  in  this  case  by 
law  required  to  be  subscribed  and  taken ;  and  we  do  by  these  presents  assign 
and  appoint  unto  you  the  stall  in  the  choir,  and  place  and  voice  in  the  chapter 
of  our  said  cathedral  church  belonging  to  the  said  prebendary  or  canonry,  and 
to  the  same  hitherto  usually  assigned ;  saving  always  to  ourselves  and  our 
successors,  bishops  of  S^Ubury,  our  episcopal  rights,  and  the  dignity  and 
honor  of  our  said  cathedral  church  of  Salisbury,  In  testimony  whereof,  we 
have  caused  our  episcopal  seal  to  be  hereunto  annexed,  dated  this  13th  of  Juiy^ 
in  the  year  of  our  Lord  1824,  and  of  our  translation  the  eighteenth.^' 

*These  forms  of  presentation  show  the  connection  of  the  party  pre-   r«afit 
tenting  with  the  church.     An  administratrix  could  not  use  such  words    ^ 
in  her  presentation.     It  behoves  those  who  support  her  claim,  to  show  some 
law  that  would  authorise  a  bishop  to  institute  on  a  presentation  that  did  not 
contain  them. 

A  lay  patron  may  present  two  persons  and  allow  the  bishop  to  take  one  of 
them.  He  may  revoke  his  presentation  and  present  another  clerk ;  he  is 
entitled  to  have  notice  of  the  rejection  of  his  clerk  Xor  incompetency,  and  he 
does  not  name  in  his  presentatiiui  the  estate  in  right  of  which  he  presents. 

If  these  patrons  are  subject  to  difTerent  laws  whilst  living,  why  must  tkeir 
patronage  be  subject  to  the  same  law  when  they  are  dead  ? 

In  2  y?o//,  Mr,  346,  it  is  laid  down,  **  Si  k  parson  doit  presenter  al  vicar- 
age, uncore  si  fe  vicarage  devient  void  durant  le  vacancy  del  parsonage.  It 
patron  del  parsonage  present  era  **  RoUe  refers  to  19  Ed,  2,  qvare  impedU^ 
178.  It  may  be  said,  if  the  successor  is  the  representative  of  the  church,  he 
should  have  presented.  In  this  case  it  does  not  appear  that  there  was  any 
successor  at  the  time  of  the  presentation.  Formerly  patrons  kept  churches 
vacant  for  many  years,  and  in  the  mean  time  took  the  fruits.  It  does  not  ap- 
pear whether  the  patron  was  a  layman  or  ecclesiastic.  But  I  have  looked 
through  the  19  of  Edw.  2.,  and  find  only  two  cases  of  **  quare  impedit,^*  in 
the  first,  the  plaintiff  claimed  to  present  as  the  heir  of  the  person  last  seised 
of  the  advowson,  and  the  question  was,  whether  slie  was  the  heir  or  not :  no 
point  was  made  in  favor  of  an  executor :  the  second,  which  i  think  is  the 
case  alluded  to  by  Nolle,  was  a  case  in  which  the  king  claimed  to  present  to 
a  living  in  the  patronage  of  a  prior  during  the  vacancy  of  the  priory.  The 
case  of  a  priory  is  like  that  of  a  bishop,  and  the  king*s  claim  is  founded  on 
his  ♦prerogative,  by  which  he  is  entitled  to  the  patronage  of  vacant  r.ogo 
bishoprics,  abbeys,  and  priories.  Rolle,  has  therefore  no  authority  for  *• 
saying,  that  any  other  patron  except  the  king  in  these  particular  cases  would 
have  had  the  right  of  presenting  to  a  vicarage  becoming  vacant  during  ^e 
vacancy  of  the  rectory. 

It  has  also  been  urged  on  the  part  of  the  plaintiff,  that  as  an  ecclesiasttdiJ 
patron  may  grant  «  rig^t  of  presentation  to  a  layman  by  deed,  he  may  give  a 
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preseotauon  that  becotii^s  Tacant  In  bis  life  time  by  his  will,  or  that  it  will 
belong  to  his  administrator  if  he  makes  no  will. 

I  am  not  prepared  to  admit  on  the  authority  of  the  two  cases  cited,  and  I 
on  find  no  other*  that  an  ecclesiastical  patron  can  grant  the  next  presentation 
10  any  living  in  his  patronage. 

The  case  in  Hobart^  does  not  decide  the  point.  The  judgment  was  **  that 
the  words  of  the  grant  were  insufficient  to  convey  the  right  of  presentation." 
The  case  in  Cro»  Eiiz.  cannot  be  law.  The  grant  was  of  an  archdeaconry,  a 
jadicial  office.  Without  reference  to  the  statute  of  Ed,  6.  I  think  we  should 
now  scarcely  endure  to  hear  it  argued,  that  one  who  had  the  appointment  to 
a  judicial  office  might  assign  that  appointment.  If  he  could  grant  it  in  his  life* 
time,  tilts  very  case  is  an  authority,  that  such  a  grant  will  not  bind  his  suc- 
cessor, for  the  report  states  that  such  an  assignment  would  be  within  the  res* 
training  statute  of  the  1  Eliz.  But,  although  an  ecclesiastical  patron  might 
grant  tlie  right  of  presentation  when  the  church  is  full,  does  it  follow  that  he 
could  grant  it  when  the  church  is  void,  and  when  hit  grant  is  not  to  take 
e6*ect  till  after  his  death,  and  must  bind  his  successor  7  such  a  grant  would 
be  against  the  letter  of  the  restraining  statute,  and  the  passing  of  such  patro- 
nage by  will  or  letters  of  administration,  which  cannot,  take  effect  until  the 
death  of  the  testator  or  intestate,  is  agaimst  the  spirit  of  that  statute. 
*2831  *'^hc  options  assigned  to  archbishops  by  bishops  on  their  consecra- 
^  tions,  have  been  mentioned.  I  do  not  pretend  to  decide  on  the  validity 
of  these  grants,  or  on  the  rights  of  archbishops  to  bequeath  by  their  wills  the 
patronage  conveyed  to  them.-  It  is  true  that  the  trusts  of  such  wills  have  been 
recognised  in  the  Court  of  Chancery,  but  in  the  cases  in  which  they  came 
before  that  court,  all  the  parties  were  interested  in  considering  them  legal,  and 
no  objection  to  their  legality  was  made. 

I  have  heard  it  said,  that  this  right  of  the  archbishops  is  derived  from'  the 
Pope.  Linwood  says,  the  pope  has  ^»  Potesfai  supra  jitray  If  in  the 
exercise  of  this,  which  Bellarmine  calls  his  extraordinary  authority^  he 
could  give  this  right  to  the  archbishops,  such  a  right  must  be  an  anomaly  in 
the  law.  But  I  think  the  papal  power,  both  ordinary  and  extraordinary^  had 
been  overthrown  in  this  country  before  these  grants  were  first  made.  Gibion 
tays,  that  the  old  practice  was,  for  the  archbishops  to  require  bishops  on  their 
consecration  to  provide  for  some  particular  clergyman,  leaving  the  provision 
to  be  made,  and  the  time  of  making  it  entirely  to  the  bishop  ;  and  that  the 
first  instance  of  an  assigiHnent  of  any  particular  benefice  to  the  archbishop  is 
Co  be  found  in  the  books  of  Archbishop  Cranmer,  If  there  are  no  such  as- 
signments  of  an  earlier  date,  it  would  be  difficult  to  support  them  without  the 
aid  of  an  act  of  Parliament. 

If,  after  all  the  labor  thai  has  been  bestowed  in  investigating  this  case,  there 
still  remains  a  doubt  how  it  should  be  decided,  we  are,  I  think,  then  permitted 
to  consider  the  decision  that  will  most  advance  the  cause  of  established  relig- 
ion. We  should  lay  down  such  a  rule  as  is  most  likely  to  secure  the  presen- 
tation of  the  fittest  persons  to  fill  churches  that  are  leA  vacant  at  the  death  of 
ecclesiastical  patrons.  My  regard  for  the  family  of  the  excellent  person  whose 
*2841  ^'^^^''  ''^^  occasioned  this 'question,  is  too  well  known  for  it  to  be  sup- 
I  posed  that  the  observations  I  am  about  to  make  can  be  applied  to  them. 
But,  generally  speaking,  I  think  it  cannot  be  doubted  that  the  successor  is 
more  likely  to  make  a  judicious  and  disinterested  choice  than  the  personal 
n'preseuuitive  of  the  late  prebendary.  A  presentation  .in  the  hands  of  an 
administratrix  is  like  lay  paUronage,  liable  to  full  into  the  hands  of  a  person 
who  is  unfit  for  the  exercise  of  such  a  trust ;  a  woman,  an  infant,  an  ignorant 
person,  or  a  disappointed  creditor.  The  successor  must  be  a  clergyman,  a 
dignitary  of  the  cliurch,  a  person  whose  education  and  habits  qualify  him  to 
sppoint,  and  whose  situation  and  character  are  tiie  best  security  for  his  mak- 
ing a  proper  appointment. 
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If  we  wanted  an  instance  to  proTe  how  well  and  how  disinterestedly  eccle- 
siastical patronage  is  bestowed,  I  might  mention  that  of  the  late  prebendary 
of  Grantham.  I  believe  he  was  selected  by  the  University  of  Cambridge, 
and  by  two  distinguished  prelates,  for  the  situation  which  he  held,  only  be* 
rause  he  was  known  to  be  a  person  the  best  qualified  to  discharge  the  various 
and  important  duties  of  those  situations. 

The  clergy  know  that  the  filling  the  churches  with  learned  and  pious  clerks, 
is  the  most  effectual  human  means  of  lengthening  the  cords  and  strengthening 
the  stakes  of  their  tent. 

Such  dignitaries  of  the  church  as  hold  ecclesiastical  patronage  will,  I  hope, 
bestow  it  on  such  worthy  clerks  as  are  most  able  and  desirous  of  promoting 
piety  and  morality.  In  this  hope,  I  will  never  consent  to  withdraw  it  from 
the  church  by  whom  the  original  donors  intended  it  should  be  administered, 
or  to  permit  any  layman  under  any  pretence  to  interfere  with  the  disposition 
of  it.     For  these  reasons,  I  think,  t>ur  judgment  should  be  for  the  defendants. 

Judgment  for  defendants  accordingly. 


•MAYOR,  Assignee  of  W.  H.  PYNE,  v.  PYNE.  [•285 

1.  Where  a  verdict  is  found  for  the  plaintiff  in  an  action  by  aasigneea,  on  a  contract  en- 
tered into  with  a  bankrupt,  before  hia  bankruptcy,  it  ia  no  ground  for  setting  aside  the 
verdict,  that  it  did  not  appear  that  lOOZ.  of  the  petitioning  creditor'a debt  waa  contracted 
within  six  years  t>efore  the  suing  out  of  the  commission. 

2.  A  release  executed  by  the  bankrupt  after  an  act  of  bankruptcy,  to  a  releasee  who 
knows  of  the  bankrupt'a  inaolvency,  is  not  valid,  although  executed  more  than  two 
months  before  the  auing  out  of  the  commiasion. 

3.  Upon  a  contract  for  twenty-four  numberaof  a  periodical  work,  to  he  delivered  monthly, 
at  a  guit^ea  a  number,  a  plaintiff  may  sue  for  the  numbers  actually  delivered,  although 
the  contract  be  not  reduced  into  writing,  as  required  by  the  statute  of  frauds. 

This  was  an  action  by  the  assignees  of  a  bankrupt,  for  goods  sold  by  him 
to  the  defendant.  The  pleas  were  first,  the  general  issue.  Secondly,  that 
after  the  promises  stated  in  the  declaration,  and  before  the  commencement  of 
the  action,  and  before  W.  H,  Pyne^  became  a  bankrupt,  he  released  the 
defendant  from  all  actions.  To  which  it  was  replied,  that  iV,  //.  Pyne^  had 
become  bankrupt  before  the  deed  of  release ;  and  on  this  replication  issue  was 
joined.  At  the  trial  before  Best,  C.  J.,  Guildhall  sittings,  after  Trinity  term, 
it  appeared  that  the  bankrupt  was  author  of  a  work  called,  The  History  of  the 
Royal  Residences,  which  he  published  by  subscription,  in  twenty-four  num- 
bers, at  one  guinea  a  number.  The  numbers  were  printed,  and'  left  at  the 
publisher's  house  ready  for  delivery  monthly.  Each  subscriber  received  his 
numbers  at  the  house  of  the  bankrupt.  The  whole  twenty-four  numbers  were 
completed.  The  defendant  only  took  away  eight  numbers,  although  he  was 
informed  that  the  remainder  were  ready  for  him.  With  respect  to  the  release, 
although  executed  more  than  two  months  before  the  suing  out  of  the  commis- 
sion, it  appeared  to  have  been  executed  af)er  an  act  of  bankruptcy  ;  the  defend- 
ant knew  that  the  bankrupt  was  insolvent  at  the  time  of  executing  it ;  and  it 
did  not  appear  that  100/.  of  the  petitioning  creditor's  debt  had  been  contracted 
within  six  'years  before  the  suing  out  of  the  commission  of  bank-  r^oQa 
ruptcy.  ••  ^*® 

The  jury  having  found  a  verdict  for  the  plaintifT  on  both  the  issues, 
Vaughan,  Serjt.,  moved  for  a  nonsuit  on  several  grounds.     First,  that  it 
did  not  appear  that  100/.  of  the  petitioning  creditor's  debt  had  been  contracted 
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within  six  years  before  the  suing  out  of  the  commission.  Secondly,  that  the 
release  was  valid,  inasmuch  as  it  was  executed  more  than  two  months  before 
the  issuing  of  the  commission  of  bankruptcy,  and  that,  at  all  events,  the  plain- 
tiff ought  to  have  averred  in  his  replication  that  the  defendant  knew  of  the  act 
of  bankruptcy  when  he  took  the  release.  Thirdly,  that  the  assignees  could 
not  sue  the  defendant  till  the  bankrupt's  part  of  the  contract  was  performed 
by  the  delivery  of  the  whole  twenty-four  numbers  ;  and,  lastly,  that  the  con- 
tract not  having  been  reduced  to  writing  was  void  by  the  statute  of  frauds,  as 
the  work  was  not  to  be  completed  within  a  year.  Boydell  v.  Drummondf 
11  East,  H2. 

Best,  C.  J.  The  first  objection  which  has  been  made  to  the  verdict,  is, 
that  it  does  not  appear,  that  100/.  of  the  petitioning  oreditor*s  debt  was  con- 
tracted within  six  years  before  the  suing  out  of  the  commission  of  bank- 
ruptcy. I  think  it  would  be  highly  inconvenient  to  allow  a  debtor  of  the 
bankrupt's  estate  to  make  such  an  objection.  This  point  was  decided  by  the 
Court  of  King's  Bench,  in  the  case  of  Quant ock  v.  England^  5  Burr.  2628, 
after  much  consideration,  and  Lord  Mansfield,  in  a  case  at  Nisi  Prius  held, 
that  the  bankrupt  himself  could  not,  after  having  surrendered  to  his  commis- 
sion, avail  himself  of  the  statute  of  limitations. 

«2g^]  These  decisions  came  under  the  consideration  of  the  *present  Chan- 
J  cellor  in  Ex  parte  Dewdney,  15  Ves.  488,  and  his  Lordship  confirmed 
the  case  of  Quantock  v.  England,  but  held  that  the  rule  in  that  case  should 
be  confined  to  actions  brought  by  assignees  against  the  debtors  of  the  estate, 
and  could  not  be  extended  to  cases  in  which  the  bankrupt  disputed  his  bank- 
ruptcy, or  to  oppositions  made  by  creditors  to  the  proof  of  debts  under  the 
commission  that  were  more  than  six  years  standing.  We  ought  to  diminish 
as  much  as  possible  the  difficulties  of  maintaining  actions  to  recover  debts  due 
to  a  bankrupt's  estate.  It  would  be  wiser,  I  think,  to  prevent  the  bankruptcy 
from  Vide  6  Geo.  4,  c.  1 0,  being  questioned  in  any  action,  except  such  as  are 
brought  for  the  purpose  of  trying  the  validity  of  the  commission,  by  the  bank- 
rupt or  any  creditors  who  have  a  right  to  dispute  it. 

The  second  objection  is,  that  although  the  release  was  after  an  act  of  bank- 
ruptcy, and  the  defendant  knew  that  the  bankrupt  was  insolvent  at  the  time 
it  was  executed,  yet  as  the  commission  was  not  issued  within  two  months 
after  tlie  release.  Sir  Samuel  Romilhfs  act  rendered  the  release  valid,  the 
plaintiflf  not  having  in  his  replication  alleged  that  the  defehdant  knew  that  the 
bankrupt  had  committed  an  act  of  bankruptcy  or  was  insolvent. 

I  think  the  defendant  having  pleaded  that  the  release  was  executed  before 
the  bankruptcy,  and  it  being  proved  at  the  trial  that  it  was  executed  after,  the 
plea  was  negatived,  and  the  plaintiff  was  entitled  to  a  verdict  on  this  issue. 

The  third  objection  was,  that  this  action  could  not  be  maintained,  the  bank* 
mpt  not  having  performed  his  part  of  the  contract.  The  short  answer  to  this 
objection  is,  that  the  defendant  put  an  end  to  the  contract,  consequently  the 
plaintifif  was  entitled  to  recover  for  the  amount  of  what  he  had  performed. 
*2881  *'^  ^  ^^^  agrees  to  deliver  me  one  hundred  quarters  of  com,  and 
-l  after  I  have  received  ten  quarters,  I  decline  taking  any  more,  he  is  at 
all  events  entitled  to  recover  against  me  the  value  of  the  ten  that  1  have  received, 
llie  bankrupt  was  the  author  of  a  work  called.  The  History  of  Royal  Resi- 
dences, which  he  published  by  subscription  in  twenty-four  numbers,  at  the 
price  of  one  guinea  each  number.  The  numbers  were  printed  and  left  at  the 
publisher's  house  ready  for  delivery  monthly.  Each  subscriber  received  his' 
mmbers  at  the  house  of  the  bankrupt*  The  whole  twenty- fouv  numbers  were' 
completed. 

Tlie  defendant  only  took  away  eight  numbers,  although-  he  was  informed 
ihal  die  remaining  numbers  were  ready  for  him. 

The  defendant  broke  his  bargain  in  not  taking  the.  other  numbeiVi  and  ww 
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liable  to  pay  for  those  he  had,  and  the  verdict  is  only  for  the  eight  that  were 
received  by  him. 

The  case  of  Boydell  v.  Drummond^  which  has  been  referred  to  by  the 
defendant's  counsel,  shows  that  the  statute  of  frauds  will  prevent  plaintiffs 
from  recovering  on  the  original  contract,  where  it  was  not  in  writing,  and  not 
to  be  performed  within  a  year.  But  neither  the  statute  nor  the  case  show  that 
plaintiffs  are  not  to  be  paid  for  numbers  actually  received  by  the  defendant. 
In  Boydell  v.  Dntmmand,  the  defendant  had  paid  for  all  the  numbers  of  the 
work  subscribed  for  that  he  had  received ;  and  the  question  was,  whether  the 
executory  part  of  the  contract  was  binding,  and  the  defendant  bound  to  take 
and  pay  for  the  residue  of  the  work.  The  reasoning  of  the  judges  in  that 
case  is  against  the  argument  of  the  defendant's  counsel.  They  consider  a 
subscription  of  this  sort  as  a  divisible  contract. 

The  meaning  of  the  contracting  parties,  when  they  say  twenty-four  num- 
bers, at  one  guinea  each  number,  is,  that  the  publisher  shall  be  paid  as  the 
numbers  come  *out,  not  that  he  is  to  wait  until  the  work  is  complete  f-Mgo 
before  he  receives  any  money.  *• 

One  of  the  reasons  for  publishing  in  numbers  is,  that  the  publishers  have 
not  sufficient  capital  to  complete  an  expensive  work.  Many  of  tlie  most  beau- 
tiful works  which  the  public  now  possess,  could  never  have  been  brought  out 
mnless  the  publishers  had  been  paid  as  the  numbers  were  delivered. 

If  the  defendant  had  not  put  an  end  to  the  contract,  I  should  have  no  diffi- 
•culty  in  saying,  that  the  bankrupt  was  entitled  to  be  paid  one  guinea  by  him 
(for  every  number  that  he  received. 

The  rest  of  the  court  concurring,  the  rule  was 

Refused. 


WAISTELL  V.  ATKINSON. 


A  tender  and  payment  into  court,  by  which  the  plaintifTB  claim  is  reduced  below  40«., 
will  not  entitM  the  dbfendant  to  enter  a  euggesiion  on  the  London  court  of  conacience 
act,  although  the  isaue  on  the  tender  ia  found  for  the  defendant. 


AssusfPsiT  for  the  hire  of  a  gig.  Plea  of  tender,  and  payment  into  court 
as  to  5/.  part  of  the  demand,  and  non-asnumpsit  as  to  the  rest.  The  plaintiff 
having  taken  the  5/.  paid  in  on  the  plea  of  tender,  and  having  proceeded  to 
trial,  there  was  a  verdict  for  the  defendant  on  the  tender,  and  for  the  plaintiff 
on  the  non-assumpsit,  with  1/.  Ids,  damages. 

Spankie,  Serjt.,  on  the  part  of  the  defendant,  upon  an  affidavit  stating  that 
he  resided  within  the  city  of  London,  moved  for  a  rule  to  show  cause  why  he 
should  not  be  at  liberty  to  enter  a  suggestion  on  the  roll,  in  order  to  entitle 
himself  to  the  benefit  of  the  London  court  of  conscience  act,  39  &  40  G.  3. 
•c.  104.  He  cited  Home  v.  Hughes,  8  East,  346,  and  Cook  v.  Johnson,  2 
Price,  19,  to  show  ♦that  where  a  debt  was  reduced  by  part  payment  rurngn 
below  5/.  before  action  brought,  the  case  was  within  the  act ;  he  argued  ^ 
that  a  tender  was  equivalent  to  part  payment,  and  he  distinguished  the  case 
of  Heaward  v.  Hopkins,  Doug.  448,  in  which  the  contrary  had  been  holden, 
on  the  ground  that  it  was  decided  on  a  different  act  of  Parliament,  and  before 
part  payment  had  been  holden  to  bring  cases  within  the  act. 

Best,  C.  J.  The  case  in  Douglas  is  decisive  on  this  point.  The  court 
was  of  opinion  in  that  case,  that  where  a  tender  only  was  pleaded,  no  sug- 
gestion ought  to  be  entered.    T^ere  is  no  subsequent  case  in  which  that  prin- 
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ciple  has  been  affected.  In  the  case  in  the  Exchequer,  there  was  part  pay- 
ment, and  to  that  extent  the  debt  was  extinguished,  but  it  cannot  be  said  to  be 
extinguished  by  a  tender. 

Rule  refused.! 

tBat  see  Jordan  ▼.  Strong,  5  M.  &  S.,  196. 


ANDERSON  v.  SHAW. 

Where  •  plaiatiff  does  not  appear,  a  ▼erdicc  cannot  be  taken  against  him,  tboagh  the 
defendant  pleads  a  tender. 

The  defendant,  who  had  pleaded  a  tender,  and  paid  money  into  court,  took 
down  the  record  by  proviso,  and  the  plaintiff  not  appearing,  a  verdict  was 
taken  for  the  defendant  upon  the  authority  of  Outheridge  v.  Smithy  2  H.  BI. 
377,  and  Harding  t.  S^cer,  1  Campb.  327,  where  it  is  laid  down  that  a 
plaintiff  cannot  be  nonsuited  af\er  a  plea  of  tender. 

*29n       *Onslow,  Seijt.,  on  the  authority  of  Bicks  y.  Young,  2  Barnes,  458, 
J   Gardener  v.  Davis^  1   Wils.  300,  and  Dennis  v.  Dennis,  2  Wms. 
Saund.  336  b.,  in  which  the  practice  is  laid  down  tlie  other  way,  obtained  a 
rule  nisi  to  set  aside  this  verdict. 

Taddy,  Serjt.,  who  showed  cause,  contended  that  the  opinion  of  Heath,  J., 
in  the  two  cases  cited  at  Nisi  Prius  was  correct,  because  the  judgment  of  non- 
suit is,  M  that  the  plaintiff  take  nothing  by  his  writ,**  whereas  upon  a  plea  of 
leader  and  payment  of  money  into  court,  it  appears  he  takes  something,  and, 
therefore,  cannot  be  supposed  to  abandon  his  suit. 

Best,  G.  J.  My  opinion  at  the  trial  was,  that  as  there  was  one  issue  on 
the  plaintiff^  and  the  tender  applied  only  to  a  part  of  the  demand,  a  verdict 
could  not  be  given  against  the  plaintiff  in  his  absence. 

The  case  of  Gutheridge  y.  Stnith  was  cited  to  me.  I  understood  that  in 
Gulheridge  v.  Smith,  it  had  been  decided  by  the  Court  of  Common  Pleas, 
that  when  a  tender  was  pleaded,  there  could  not  be  a  nonsuit,  but  the  defendant 
must  have  a  verdict.  I  find  that  no  other  Judffe  says  anything  on  this  point, 
but  Mr.  Justice  Heath.  The  case  in  Campbeuwaa  also  decided  by  the  same 
learned  Judge.  No  man  can  entertain  a  higher  respect  for  the  opinion  of  any 
Judge  than  I  do  for  that  of  Mr.  Justice  Heath,  If  there  was  anything  like  a 
defect  in  the  comprehensive  and  accurate  mind  of  that  excellent  man,  it  was, 
that  it  could  not  easily  descend  to  the  consideration  of  such  points  as  that  now 
to  be  decided.  It  was  the  practice  to  call  the  plaintiff  in  every  case :  if  he 
did  not  answer,  no  verdict  could  be  given  against  him.  At  this  day  if  the 
MQoi  plaintiff's  ^counsel  informs  the  court,  whilst  the  jury  are  considering 
-■  their  verdict,  that  the  plaintiff  does  not  appear,  a  nonsuit  is  entered. 
Can  there  then  be  anything  but  a  nonsuit,  when,  instead  of  disappearing  just 
before  the  end  of  the  cause,  he  does  not  appear  at  all  7  It  is  said,  that  when 
there  is  a  tender,  he  takes  something  by  his  writ ;  so  he  does,  if  money  be 
paid  into  court,  and  he  takes  it  out,  and  it  has  been  oAen  held,  that  a  plaintiff 
may  be  nonsuited  after  payment  of  money  into  court. 

The  verdict  must  be'set  aside. 

Park,  J.  I  am  of  the  same  opinion  ;  there  cannot  oe  a  verdict  unless  the 
plaintiff  appears,  and  there  is  no  case  which  has  established  a  contrary  rule. 
In  the  case  on  which  so  much  reliance  has  been  placed»  it  is  said,  *•  in  joint 
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actions  tjere  cannot  be  a  nonsuit,  because  of  the  kicongraity."     There  is  the 
same  incongruity  in  the  present  instance,  and  though  we  have  been  pressed 
with  the  opinion  of  Mr.  Justice  heathy  the  weight  of  authority  tlie  other  way 
must  prevail  here. 
The  rest  of  the  court  concurring,  the  rule  was  made 

Absolute. 


MUNN  V.  GODBOLD. 

The  plaintiff  had  loffl  bis  part  of  an  agreement  under  aeal  after  ft  bad  been  doff  atamped. 
At  the  trial  of  an  action  on  the  agreenienl,  the  defendant,  upon  ooticer  produced  bis  part, 

unstamped,  and  the  plaintiff,  the  draft  of  the  affreerooot. 
Held,  that  the  defcndant*a  part,  unetaniped,  might  be  received  io  evidence. 

CovENART  on  an  agreement  under  seal,  by  which,  in  consideration  of  (he 
plaintiti*  having  for  that  purpose  paid  the  defendant  300/.,  the  defendant  agreed 
to  consign  to  the  plaintiff  600/.  worth  of  OodbolcTs  Vegetable  Bedlam.  Plain- 
tiff was  to  be  the  agent,  and  the  ^defendant  was  to  take  back,  at  the  r^og^ 
price  paid  for  the  same,  all  that  the  plaintiff  should  be  unable  to  dis-  ^ 
pose  of  in  six  months.  Averment  that  the  plaintiff  in  that  time  was  able  to 
dispose  of  no  more  than  would  produce  13/.  6s.  %d*  Breach^that  the  defend- 
ant refused  to  take  back  the  residue,  pursuant  to  his  agreement.  The  plaintiff 
excused  himself  from  proferif  by  an  allegation  that  the  deed  was  lost.  At  the 
trial  before  Beat^  C.  J.,  London  sittings,  after  Trinity  term  last,  the  plaintiff, 
after  having  given  the  defendant  notice  to  produce  the  counterpart,  and  having 
proved  the  loss  of  the  deed  declared  on,  which  had  been  executed  by  the 
defendant  only,  offered  in  evidence  the  draft  of  the  deed ;  the  defendant*^ 
counsel  at  the  same  time  produced  the  counterpart,  executed  by  the  plaintiff 
only,  and  unstamped,  and  insisted  that  the  draft  could  not  be  received,  because 
the  counterpart  was  in  court ;  and  thai  the  counterpart  could  not  be  received, 
because  it  was  unstamped.  The  objection,  however,  having  been  overruled, 
and  the  unstamped  counterpart  holdeo  to  be  admissible  evidence  of  the  lost 
deed,  the  jury  found  their  verdict  for  the  plaintiff. 

Boaanquetf  Seijt.,  having  on  tiie  above  objections  obtained  a  rule  nisi  for  a 
new  trial, 

IVUde^  Serjt.,nOw  showed  cause.  The  plaintiff  was  entitled  to  produce  in 
evidence  either  the  draft  or  the  counterpart  of  the  lost  deed,  because  if  both 
were  rejected  the  defendant  would  obtain  an  advantage  by  his  own  wrong  in 
omitting  to  stamp  the  counterpart.  The  counterpart,  if  r^,  must  be  read  as 
a  copy,  and  not  as  a  deed,  because  if  it  were  read  as  a  deed  the  plaintiff  must 
have  been  nonsuited,  inasmuch  as  he  had  declared  on  a  deed  executed  by  the 
defendant,  and  the  counterpart  was  executed  only  by  the  plaintiff.  A»  a  copy, 
it  required  no  stamp. 

*Bosanqu€t.  When  a  deed  is  lost,  the  next  best  evidence  must  be  prcK  1-9204 
duced;  and  tbe  counterpart  is-  the  next  besl:  Rex  r.Ca$Ueton^  6  T.  ^  '^ 
R.,  236,  Ft/Ziers  v.  ViUim,  2  Atk.  71,  BuU.  N.  P.  254.  But  if  the  counter- 
part be  produced,  ii  must  he:  produced  as.  a  deed,  not  as  a  copy  i  i%  being  to^ 
all  intents  an  original.  If  «!  be  prednced  as  a  deed,  it  ought  to  have  a  sepa* 
rate  stamp  under  the  provisions  (Mf  55  G.  3  e.  184,  if  on  ho  other  gvouiid,  att  all 
events,  becausq  tbe  im^  inslRomeiits  eonlaia.  together  more  than  216(^  wofds^ 

9£ST,  C^  Jk  QH!  tho  tmk  the  pbuoiiff  proved  that  there  were  ime  par«»  ol^ 
the  deed  on.  w(hiph,  th*  asiion  was  bimght^  one  ofi  whieh,  executed  by  the 
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plaintiff,  was  delivered  to  the  defendant,  and  the  other,  executed  by  ihe  de- 
fendant, was  delivered  to  the  plaintiff.  The  loss  of  tlie  latter  was  then  shown, 
and  the  plaintiff's  counsel  offered  a  copy  in  evidence.  Upon  this  the  counsel 
for  the  defendant  produced  the  part  executed  by  the  plaintiff,  which  was  not 
stamped,  and  insisted  ihat  this  part  could  not  be  read  for  want  of  a  stamp,  but 
that  as  it  was  in  existence,  and  ihe  best  evidence  o[  the  contents  of  the  lost 
deed,  1  could  not  receive  any  copy  in  evidence.  I  thought  this  part  was  the 
best  evidence  of  the  concents  of  the  lost  deed,  but  that  it  was  admissible  with- 
oot  a  stamp  ;  and  it  was  accordingly  read. 

When  there  are  two  instruments  executed  as  parts  of  a  deed,  one  of  these 
parts  is  more  authentic  and  satisfactory  evidence  of  the  contents  of  the  other 
part  than  any  other  draft  or  copy.  It  is  prepared  with  more  care  than  atiy 
other  copy  ;  and  the  party  who  produces  it,  and  Against  whom  it  is  used,  by 
taking  and  keeping  it  as  a  part  of  the  deed,  admits  its  accuracy.  The  courts 
have,  therefore,  always  required,  that  if  one  part  of  a  deed  be  lost  and  another 
part  be  in  existence,  it  must  be  produced,  or  shown  (o  be  in  the  hands  of  the 
*2fi5 1  *^PP<^i^  party,  and  then  on  his  refusing  to  produce  on  notice  a  copy 
^  may  be  received.  In  Buller*8  Nisi  Prius,  254,  it  is  said,  "  If  it  come 
out  in  evidence,  that  there  are  two  parts  executed,  and  the  loss  of  one  only  is 
proved,  perhaps  a  copy  could  not  be  admitted."  In  Fiiliers  v.  VilUers^ 
Lord  Hardwicke  says,  *'  If  an  original  deed  is  lost  the  counterpart  may  be  read ; 
and  if  there  is  nO  counterpart  forthcoming,  then  a  copy  may  be  admitted." 
In  The  King  v.  Castleton  it  was  held,  that  a  person  who  had  one  of  the  parts 
of  an  indenture  of  apprenticeship  ought  to  have  been  called  to  produce  such 
part,  and  that  no  other  evidenoe  of  the  indenture  could  be  received. 

These  cases  prove  that  the  part  of  the  indenture  in  the  hands  of  the  defend- 
ant was  the  proper  proof  of  the  contents  of  the  part  that  was  lost. 

Then  comes  the  question,  could  this  part  be  received  without  a  stamp  ?  I 
think  it  required  no  stamp.  It  was  not  produced  as  a  deed,  but  merely  as 
secondary  evidence  of  the  contents  of  another  instrument  which  was  lost. 

It  could  not  be  read  as  a  deed  by  the  plaintiff,  because  it  was  not  executed 
by  the  defendant,  it  was  only  used  as  an  authenticated  ctpy  of  the  deed,  which 
the  defendant  had  executed.  Copies  need  not  be  stamped,  and,  therefore,  this, 
which  could  only  be  read  as  a  copy,  required  no  stamp.  In  PFaUer  v.  /lors- 
falL^  1  Campb.,  501,  the  defendant  being  in  possession  of  a  stamped  agreement, 
the  plaintiff  proved  a  notice  to  produce,  and  then  offered  an  unstamped  part, 
which  had  been  executed  by  both  parties.  Lord  ElUnboroHgh  said,  **  It  may 
be  received  as  a  copy,  although,  if  properly  stamped,  it  might  have  been  used 
as  an  origiad."  In  Gamons  v.  Swifts  1  Taunt.,  607,  the  court  held,  that  if 
the  party  who  had  the  stamped  part  of  an  agreement  did  not  produce  it  on 
notice,  be  who  had  the  unstamped  part  might  give  secondary  evidence. 
*20d1  *'  ^^*  therefore,  of  opinion,  that  this  paper  was  properly  received, 
J   and  that  there  ought  not  to  be  a  new  trial. 

Rule  refused* 


LAKE  V.  8ILK. 

Arrest  voder  the  name  of  Sitpkm  T,  Sitk,    Bail-bond  ezecated  in  the  name  of  Stephen 

TkamMSUks   Held  ill. 

Thk  defendant  was  arrested  on  a  cifiios  ad  respondendum,  by  the  name  of 
Stephen  71  SUk^  he  afterwards  executed  to  the  sheriff  a  bail-bond,  in  the 
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name  of  Stephen  Thomas  Siik^  by  which,  as  was  now  stated  on  affidavit,  ho 
had  always  been  called  and  known. 

Bosanquetf  Seijt.,  having  obtained  a  rule  nisi  to  cancel  the  bond,  ander 
these  circumstances, 

Vaughan^  Serjt.,  who  showed  cause  against  the  rule,  insisted^  that  the  ob- 
jection was  waived  by  the  defendant's  signing  the  bond. 

To  which  it  was  answered,  that  a  bail-bond  is  signed  by  compulsion,  and 
that  the  real  waiver  would  have  been,  to  have  signed  in  the  erroneous  name 
of  the  arrest.  Taylor  v.  Ruthermmn^  6  B.  Moore,  264,  was  relied  on  as  in 
point.  Cur,  adv.  vulL 

Best,  C.  J.  We  find  ourselves  fettered  by  the  decisions  in  this  court  and 
the  King*s  Bench,  and  as  the  party  may  have  acted  on  those  decisions,  the 
bail-bond  must  be  set  aside,  but  without  costs.  For  the  future  we  shall  not 
give  relief  on  motion  in  similar  cases. 

Rule  absolute. 
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An  Bction  may  be  brought  to  recover  damaseB  for  ■  malicioaa  aait,  even  where  ancb  aait 
is  terminated  by  rale  of  coart,  and  the  rule  is  evidence  of  the  termination  of  the  suit. 

This  was  an  action  against  the  defendant,  for  maliciously  lodging  against 
tlie  plaintiff,  when  a  prisoner  in  the  Fleet,  a  detainer,  and  detaining  her,  in  an 
action  on  a  bill  of  exchange  for  10/.,  having  at  that  time  no  reasonable  or  pro* 
bable  cause  for  such  detainer. 

The  termination  of  the  defendant's  suit  on  the  bill  was  averred  as  follows  : 
*^That  such  proceedings  were  thereupon  had,  that  in  Easter  term  1825,  by  a 
certain  rule  or  order  made  in  the  suit  by  the  Court  of  Common  Pleas,  it  was 
ordered,  that  the  defendant  in  that  suit  should  be  discharged  oat  of  the  custody 
of  the  warden  of  the  Fleet  as  to  Plaintiff' *8  suit  in  that  action,  and  that  all  fur- 
ther proceedings  in  the  cause  should  be  stayed,  and  the  bill  of  exchange  on 
which  the  action  was  brought  be  delivered  up  to  the  defendant ;  and  the  said 
action  was  and  is,  by  means  of  the  premises,  and  according  to  the  course  of 
tlie  court,  wholly  ended  and  determined.'* 

At  the  trial  before  Best  C.  J.,  Middlesex  sittings  after  Trinity  term  last, 
the  prothonotary  was  called,  and  produced  the  rule  of  court  in  the  above  terms  ; 
he  stated  it  to  have  been  obtained  on  the  affidavit  of  the  party. 

The  admission  of  the  rule  was  objected  to,  on  the  ground,  first,  that  it  did 
not  show  any  termination  of  the  suit ;  secondly,  that  having  been  obtained  by 
the  affidavit  of  the  party,  it  would,  if  received,  enable  her  indirectly  to  give 
evidence  in  her  own  cause:  but  the  learned  Chief  Justice  permitted  it  to  be 
read,  and  a  verdict  was  found  for  the  plaintiff*. 

*2d81  *  ^yUde,  Serit.,  moved  for  a  rule  nisi  to  set  this  verdict  aside  and 
•J  enter  a  nonsuit,  on  the  objections  above  stated.  He  cited  Habershon 
V.  Troby,  3  Esp.,  38,  where  in  an  action  for  a  malicious  arrest.  Lord  Kenyan 
refused  to  admit  as  a  witness,  to  prove  the  circumstances  of  the  preceding 
suit,  an  arbitrator  who  had  examined  the  parties,  and  had  made  an  award  in 
favor  of  tho  defendant  in  that  suit. 

Vaughan  and  Laives,  Serjts.,  showed  cause.  The  rule  was  admissible 
from  necessity.  It  was  necessary  for  the  plaintiff  to  show  the  termination  of 
tlie  preceding  suit ;  and  as  it  was  terminated  by  the  rule,  the  rule  was  the 


298] 


3    BiKGHAM.  151 


only  evidince  of  its  termination.  In  Habershon  v.  Troby  the  arbitrator  was 
called,  not  merely  to  show  the  termination,  but  the  circumstances  of  the  pre- 
ceding suit 

Taddy  and  Peaked  Serjts.,  in  support  of  the  rule. 

The  termination  of  the  prior  suit  is  a  material  fact  towards  the  support  of 
the  plaintiff  *s  action  ;  and  if  she  be  permitted  to  prove  it  by  the  rule,  sho 
does  in  eflfect  prove  it  by  her  own  affidavit,  which  cannot  be  permitted,  'fhus 
the  record  of  a  conviction  is  never  admitted  as  proof  of  any  injury  for  which 
redress  is  sought  by  action,  for  if  it  were,  the  plaintiff  would  succeed  by  his 
own  testimony.  GUb,  Evid.  30,  31.  Bex  v.  Boston^  4  East,  572,  Burdon 
V.  Browtiingf  1  Taunt.,  520.  In  an  action  against  the  hundred,  indeed,  for  a 
robbery,  the  party  is  permitted  to  give  evidence  of  the  robbery,  from  the 
necessity  of  the  case,  because  in  general  no  other  evidence  can  be  procured. 
But  in  the  present  instance  the  rule  of  court  might  probably  have  been  obtained 
*2091  ^^  other  evidence  *than  the  plaintiff's  affidavit,  and,  therefore,  ought 
J    not  to  be  admitted  in  support  of  her  action. 

Best,  C.  J.  I  was  exceeding  desirous  that  a  rule  to  show  cause  why  there 
should  not  be  a  new  trial,  should  be  granted  in  this  case,  that  we  might  ascer- 
tain whether  1  had  allowed  the  rule  for  staying  the  proceedings  in  the  first 
cause  to  be  applied  to  the  questions  of  malice  or  want  of  probable  cause,  or 
to  influence  Uie  jury  in  assessing  the  damages.  I  recollected  that  I  had  ad- 
mitted it  in  evidence,  only  to  prove  that  the  first  cause  was  ended,  because  it 
was  the  only  evidence  by  which  that  fact  could  be  proved.  It  is  now  admit- 
ted, that  it  was  used  for  no  other  purpose.  Of  this  and  of  this  only  I  now 
think  it  was  legal  evidence.  It  has  been  well  observed  at  the  bar,  that  when 
a  suit  has  been  terminated  by  rule  of  court,  unless  the  rule  can  be  received 
in  evidence,  an  action  for  maliciously  holding  to  bail  can  never  be  brought  in 
such  a  case.  The  rule  of  court  is  receivable,  on  the  principle  of  necessity, 
as  yon  allow  a  plaintiff  to  prove  by  his  own  testimony  that  he  was  robbed,  in 
an  action  against  the  hundred,  robberies  being  usually  committed  when  no 
one  is  near  but  the  person  robbed  and  the  thieves.  Another  case  has  been 
mentioned  to  me  by  brother  Ganltt — where  a  rule  of  court  is  received  in  evi- 
dence, and  none  of  us  ever  heard  that  it  was  objected  to,  because  obtained  on 
the  oath  of  the  party  by  whom  it  is  produced  ;  namely,  in  an  action  for  tres- 
pass, when  the  trespass  is  committed  under  a  writ  that  is  set  aside  by  the 
court  for  irregularity.  In  that  case  the  rule  goes  immediately  to  the  point  on 
which  the  whole  cause  turns.   * 

In  the  present  case  the  rule  was  only  to  prove  a  collateral  fact.  It  has  been 
said  in  argument,  that  if  a  party  intends  to  bring  an  action  for  maliciously 
*a001  ^^^^^"S  *^^°^  ^  ^^^'  ^^  '"^^^  hsive  the  original  cause  disposed  of  by  a 
-1  verdict  in  his  favor,  or  he  must  not  offer  his  own  affidavit  in  support 
of  any  rule  that  he  intends  to  use  in  such  an  action.  It  would  be  a  barbarous 
law  that  refused  redress  for  an  unjust  imprisonment,  because  he  who  had  suf- 
fered it  chose  to  seek  relief  from  his  misery  by  a  reference,  or  other  legal 
mode  by  which  it  could  be  ended  in  a  short  time,  and  did  not  wait  until  he 
could  bring  his  oppressor  to  a  regular  trial. 

In  this  case,  the  plaintiff  at  first  only  applied  to  be  discharged  out  of  custody. 
Upon  that  application  being  made,  both  parties,  on  the  recommendation  of  the 
court,  agreed  to  refer  the  whole  cause  to  the  prothonotary,  whose  award  was 
the  foundation  of  the  rule  for  determining  the  cause.  With  respect  to  the  party's 
not  joining  in  the  affidavit,  if  he  intends  to  offer  in  evidence  the  rule  that  he 
seeks  to  obtain,  I  think  the  court  would  not  be  inclined  to  grant  such  a  rule, 
if  the  party  applying  for  it  did  not  join  in  the  affidavit.  We  should  suspect 
that  we  were  nut  informed  of  the  whole  truth.  I  am  also  disinclined  to  say, 
that  a  rule  cannot  be  used  in  evidence  for  the  purpose  for  which  tliis  rule  was 
used,  if  obtained  on  the  oath  of  the  party  using  it.  Regard  to  tniih,  vhich 
is  the  foundation  of  the  law  of  evidence,  can  never  require  so  strict  a  rule, 
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and  it  would  prevent  us  from  affording  relief  in  many  cases  of  great  oppred* 
sion.  I  mean  not  to  infringe  on  the  principle,  that  a  verdict  in  a  criminal 
case  cannot  be  given  in  evidence  by  the  prosecutor  in  support  of  a  civil  uciion. 
We  si»  »r!u,  as  far  as  we  can,  take  from  prosecutors  every  temptation  to  go 
beyond  the  truth  in  their  evidence.  This  is  a  general  rule,  but  necessity  has 
occasioned  some  exceptions  to  it.  A  prosecutor  obtains  by  the  convict  of  a 
felon  restitution  of  his  goods,  and  yet  the  prosecutor  is  a  compeleni  \«  ness 
on  the  *triiil  of  the  felon.  The  owner  of  goods  stolen  can  maintain  no  „^. 
action  to  recover  them  until  he  has  prosecuted  the  supposed  tliief. 

If  you  prevent  the  owner  of  goods  stolen  from  giving  evidence  on  I'le  trial 
of  an  indictment  for  the  felony,  because  he  may  by  such  evidence  oUu  res- 
titution of  his  goods  without  an  action,  you  would  often  defeat  public  jii>tice. 
It  would  be  absurd  to  expect  a  prosecutor  to  bring  his  action,  after  the  person 
who  i»tole  his  goods  is  convicted. 

In  the  present  case  it  cannot  be  proved  that  the  original  suit  is  ended,  but 
by  the  order  by  which  the  proceedings  in  it  were  stayed :  from  necessity, 
therefore,  that  order  must  be  permitted  to  be  read  in  evidence,  for  the  purpose 
of  proving  the  proceedings  stayed,  and  for  that  purpose  only.  I  am  of  opin- 
ion that  the  rule  for  a  new  trial  should  be  discharged. 

Park,  J.,  concurred. 

BuRRouGU,  J.  The  production  of  this  order  was  to  prove  nothing  but  that 
the  former  suit  had  terminated.  As  to  the  means  by  which  that  order  was 
obtained,  it  would  make  no  material  difference  whether  it  were  procured  at 
the  instance  of  the  party,  or  immediately  upon  her  affidavit.  It  would  be 
most  oppressive,  if  the  party  could  by  any  such  objection  be  prevented  from 
maintaining  this  action.  She  is  unjustly  confined  in  jail,  and  according  to  the 
argument  which  has  been  used,  she  must  lose  all  hope  of  redress  for  the 
wron^rous  imprisonment  if  she  applies  to  this  court  for  her  enlargement.  The 
rule  of  court  which  terminated  the  former  suit,  must  indeed  be  received  in 
evidence  from  the  necessity  of  the  case.  If,  as  is  clear,  the  termination  of 
the  suit  must  be  proved,  it  can  only  be  proved  by  showing  the  act  of  the  eourt 
which  affected  its  termination  ;  and  *though  that  act  should  have  been  i-^coqo 
occasioned  by  the  affidavit  of  the  party,  that  circumstance,  as  it  cannot  >- 
dispense  with,  so  it  ought  not  to  exclude  the  only  proof  of  which  the  thing  is 
capable.  But  in  actions  against  the  hundred,  and  oth^r  instances  in  which 
the  evidence  of  the  party  interested  is  the  only  evidence  which  the  case  fur- 
nishes, it  has  always  been  received. 

Gaselee,  J.  The  question  for  the  decision  of  the  court  lies  in  a  narrow 
compass.  In  order  to  sustain  an  action  for  a  malicious  prosecution,  the  party 
suing  must  show  that  the  former  suit  is  at  an  end ;  he  must  also  state  this  in 
his  declaration,  as  well  as  the  means  by  which  the  suit  was  ended.  In  the 
present  case  the  suit  complained  of  was  ended  by  rule  of  court ;  and  how  can 
that  be  proved  except  by  the  production  of  the  rule  ?  The  rule  is  put  in, 
merely  to  show  that  the  suit  was  ended,  and  it  is  immaterial  how  the  rule  was 
obtained.  It  is  urged,  indeed,  that  the  jury  may  be  prejudiced  by  hearing  the 
contents  of  the  rule  ;  (although  the  rule  in  the  present  instance  shows  none 
of  the  circumstances  of  the  former  cause ;)  but  there  are  many  cases  in  which 
evidence  cannot  be  excluded,  although  it  may  avail  to  produce  an  unfavorable 
impression,  as  where  the  confession  of  a  prisoner  is  read,  which  has  often 
a  tendency  to  implicate  others.  In  civil  actions  too,  what  is  said  by  one 
defendant  is  often  binding  upon  another ;  so  that  this  circumstance  alone  can- 
not be  any  ground  for  excluding  the  evidence ;  and  as  there  was  no  other 
mode  by  which  the  fact  could  have  been  proved  in  the  present  case,  the  rale 
which  has  been  obtained  on  the  part  of  the  defendant  must  be 

Discharged* 
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•SAME  CASE. 


The  rule  for  a  new  trial  in  this  case  having  been  discharged  as  above, 

ffVde,  afterwards  moved  in  arrest  of  judgment,  that  it  did  not  appear  upon 
the  record  that  the  iirst  action  was  at  an  end  before  the  second  had  been  com- 
menced. He  argued  that  a  stay  of  proceedings  by  rule  of  court  was  not  a 
termination  of  a  suit,  because  the  stay  might  be  only  temporary,  and  the 
action  afterwards  proceeded  in,  and  because  it  would  not,  like  a  regular  ter- 
mination, be  a  bar  to  an  action  for  the  same  cause  in  another  court :  further, 
as  it  was  obtained  by  the  affidavit  of  the  party,  he  ought  not  to  be  permitted 
to  proceed  against  his  opponent  upon  no  better  foundation  than  his  own 
testimony. 

Best,  C.  J.  It  has  been  insisted  that  it  does  not  appear  on  this  record,  that 
the  action  in  which  the  plaintiff  was  maliciously  and  without  probable  cause 
detained  in  prison,  is  at  an  end. 

The  declaration  states  a  rule  of  court  by  which  it  was  ordered  that  the 
proceedingd  in  this  action  should  be  stayed,  that  the  defendant  should  be  dis- 
charged out  of  custody,  and  that  the  plaintiff  should  deliver  up  the  bill  of 
exchange  on  which  the  action  was  brought.  After  such  a  rule  that  action 
could  never  be  stirred  again  in  tliis  court.  If  this  court  had  authority  by  rule 
to  put  an  end  to  the  cause,  it  was  at  an  end.  There  are  many  cases  in  which 
actions  may  be  stopped  by  rules  of  court.  If  ever  this  may  be  done,  the 
court  w.ill  presume  that  it  was  rightly  done,  when  it  is  attempted  to  arrest  the 
judgment  after  the  verdict  of  a  jury.  All  of  us  know  that  the  power  of  stop- 
ping tlie  action  was  properly  exercised  in  this  case. 

*S041  'Stopping  the  cause  by  rule  of  court  would  not,  it  is  urged,  prevent 
J  the  plaintiO;  from  bringing  another  action  in  another  court ;  neither 
does  a  nonsuit  on  the  merits  ;  and  yet  if  it  were  determined  that  when  the 
plaintiff  in  the  original  cause  was  nonsuited,  no  action  could  be  brought 
against  him  for  maliciously  holding  to  bail,  such  a  determination  would  be  a 
receipt  for  a  safe  mode  of  indulging  in  oppression  or  revenge.  A  person  who 
had  gratitied  his  malice  by  immuring  in  a  prison  a  fellow  creature  for  months, 
by  not  appearing  when  an  indignant  jury  were  about  to  deliver  a  verdict 
against  him,  might,  if  this  were  law,  avoid  an  action  for  maliciously  holding 
to  bail.  All  that  is  required  in  such  an  action  is,  to  show  that  the  first  action 
is  at  an  end,  not  that  the  cause  of  such  action  is  finally  decided  on. 

I  am,  therefore,  of  opinion,  that  it  does  appear  in  the  declaration  in  this 
case,  that  the  original  action  was  at  an  end  when  the  action  for  maliciously 
holding  to  bail  was  brought,  and  that  we  should  not  grant  a  rule  to  show  cause 
why  the  judgment  should  not  be  arrested. 

Rule  refused. 


STRONG  V.  HARVEY. 

1.  An  Bseoeiation  of  ship  owners  for  the  mutual  insurance  of  each  other's  ships,  in  which 
etch  member  is  only  liable  to  the  extent  of  his  subscription,  is  not  illegal  under  the  6 
0.  1.  e.  18. 

t.  Where,  by  the  terms  of  a  Dolic^,  losses  were  to  be  paid  in  three  months  after  an  ad- 
JQStment  by  a  committee  of  the  insurers,  and  the  committee  refused  to  adjust  npo/>  the 
request  of  the  insured :  Held,  he  might  sue  on  the  policy,  notwithstanding  there  nad 
been  no  adjustment. 
Vol.  XI.— 20 
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3.  When  a  party  has  separate  demands  for  unequal  sums  against  several  persons,  an  ofier 
of  one  sum  for  the  debts  of  all,  will  not  support  a  plea,  stating  that  a  certain  portion 
of  the  sum  was  tendered  for  the  debt  of  one. 

4.  An  offer  of  a  certain  sum  in  full  of  a  demand  is  not  a  legal  lender. 

The  declaration  stated,  that  plaintiff,  before  and  at  and  after  the  time  of 
making  the  policy  of  assurance  thereinafter  mentioned,  (to  wit,)  on  the  15th 
*o(  Februari/,  1822,  and  from  thence  continually  until  the  15th  of  Feb-  rvonR 
ruary,  1823,  was  a  ship  owner  and  member,  together  with  defendant  ^ 
and  divers  other  persons,  of  a  certain  society  or  association  called  the  Pacific 
Association  ;  and  that  the  ship  or  vessel  thereinafter  mentioned  was  from  the 
day  of  the  date  and  making  of  the  policy  of  assurance,  admitted  into  and 
entered  in  the  said  society ;  that  plaintiff  theretofore,  (to  wit)  on  the  7th  of 
March,  1822,  caused  to  be  made  a  certain  policy  of  assurance,  purporting 
thereby  and  containing  therein,  that  plaintiff,  as  well  in  his  own  name  as  for 
and  in  the  name  and  names  of  all  and  every  other  person  or  persons  to  whom 
the  same  might  appertain  in  part  or  in  all,  did  make  insurance  on  the  ship 
ff'aierioo,  at  and  from  all  ports  and  places,  not  excepted  by  the  rules  of  the 
association,  from  the  15th  o(  February ,  1822,  to  the  15th  of  February,  1823, 
for  1500/.,  against  all  perils  and  losses  ;  the  assurers  agreeing  to  contribute, 
each  one  according  to  the  rate  and  quantity  of  his  sum  therein  assured,  and 
confessing  themselves  paid  the  consideration  due  to  them  for  that  assurance 
by  the  assured,  at  and  af\er  the  rate  of  12  guineas  per  cent  per  annum  :  And 
plaintiff  averred,  that  the  rules  and  regulations  of  the  Pacific  Association,  men- 
tioned in  and  referred  to  by  the  policy,  and  the  indorsement  thereon,  were  as 
follows :  First,  that  Messrs.  Thomas  Jackson,  John  Philiips,  S.  F.  JameSf 
Davis  Hewson,  Samuel  Bryan,  Richard  Uarvev,  and  Benjamin  Barrett,  be 
appointed  a  committee  for  settling  averages,  and  managing  affairs  of  that  asso- 
ciation for  the  then  present  year : — The  plaintiff  then  set  out  several  other 
rules  to  the  number  of  twenty-four,  among  which  were, — Third,  that  before 
any  ship  should  be  insured  there  should  be  paid  five  shillings  per  cent,  on  the 
sum  insured,  towards  defraying  the  necessary  expenses ;  and  there  should 
also  be  paid  the  charge  for  the  policy  and  power  of  attorney :  Sixth,  that 
ships  under  two  hundred  tons  should  *have  two  hundred  fathoms  r«o/vg 
of  cable,  three  bower  anchors,  and  two  kedges,  and  ships  of  two  *- 
hundred  tons  and  upwards,  should  have  two  hundred  and  forty  fathoms 
of  cable,  three  bower  anchors,  and  two  kedges,  and  that  a  chain  cable 
of  ninety  fathoms,  approved  by  the  surveyors,  should  be  allowed  in 
lieu  of  one  rope  cable  for  a  vessel  of  two  hundred  tons  and  upwards,  and 
that  eighty  fathoms  of  such  chain  cable  should  be  allowed  to  a  vessel  of  a  less 
tonnage,  but  that  ships  of  three  hundred  and  fifty  tons  and  upwards,  sailing  to 
the  East  Indies,  should  have  not  less  than  three  hundred  fathoms  of  good 
cable :  Eighth,  that  no  sails  cut  away  or  lost  (save  and  except  those  going 
with  the  masts,)  nor  cables  washed  from  the  decks,  should  be  allowed  under 
average :  Fourteenth,  that  in  case  of  loss  or  average,  the  same  should  be  paid 
for  in  two  months  from  adjustment:  Twenty -fourth,  that  the  several  ship 
owners,  whose  names  were  thereunder  written,  did  severally  and  respectively, 
but  not  jointly  or  in  partnership,  or  the  one  for  the  other  of  them,  but  each  of 
them  only,  in  his  own  name  and  on  his  own  account,  thereby  mutually  agree 
to  insure  each  others'  ships,  from  twelve  o'clock  at  noon  of  the  day  of  entry 
of  each  vessel  into  that  association,  until  twelve  o'clock  at  noon  of  the  15th 
of  February,  1823,  and  that  the  foregoing  rules  were  and  always  should  be 
considered  as  binding  upon  all  the  members,  as  if  inserted  in  and  made  a 
component  part  of  the  policies :  plaintiff  then  averred  that  the  policy  of 
assurance  with  the  said  memorandum  and  indorsement  was  so  made  by  him 
for  and  on  the  part  and  behalf  of  himself;  that  the  assurance  so  made  was 
made  for  the  sole  use  and  benefit  of  himself;  and  that  the  said  wiling  or 
policy  of  assurance  was  subscribed  with  the  name  of  defendant  and  divers 
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other  persons,  by  aa  agent  of  the  said  several  persons,  as  assurers  for  the  sum 
of  1600/.,  upon  the  premises  in  the  policy  of  assurance  mentioned :  And 
thereupon,  in  consideration  of  the  premises,  and  that  plaintiff  had  paid  five 
*a071  ^^^^^'^  *P®^  ^^"^'  ^°  ^^^  ^^^^  ^^^  ^^  1500/.,  towards  defraying  the 
-I  necessary  expenses,  and  also  the  charges  due.  according  to  the  third 
rale  or  regulation  above-mentioned ;  and  that  plaintiff,  at  the  special  instance 
and  request  of  defendant,  undertook  and  promised  to  the  defendant  to  perform 
and  fulfil  all  things  in  the  said  policy  of  assurance,  memorandum,  and  rules 
and  regulations  contained  on  his  part  and  behalf  to  be  done,  performed,  and 
fulfilled ;  the  defendant  undertook  and  promised,  that  he  would  become  and 
be  an  assurer  to  plaintiff,  for  his  part  and  proportion  of  the  said  sum  of  1500/.9 
of  and  upon  the  said  ship  or  vessel,  upon  the  terms  and  according  to  the 
policy  of  assurance,  memorandum,  and  rules  and  regulations,  and  would  per- 
form and  fulfil  all  things  in  the  policy  of  insurance,  memorandum,  and  rules 
and  regulations  contained  on  his  part  and  behalf  to  be  performed  and  ful*' 
filled  :  And  the  said  ship  or  vessel  was,  from  the  day  of  the  date  of  the  same 
policy  of  assurance,  (to  wit)  on  the  said  15th  of  February,  1822,  admitted 
into  and  entered  in  the  said  society  or  association. 

The  plaintiff  then  averred,  that  he  was  interested  to  the  extent  of  the  sum 
insured,  and  alleged  damage  by  stranding,  in  consequence  of  which  he  was 
obliged  to  lay  out  money  (to  wit,  1000/.)  in  repairs,  to  throw  goods  overboard, 
to  be  piloted  and  assisted  into  the  port  of  Savannah  by  the  crew  of  another 
vessel,  whereby  general  average  losses  became  chargeable,  the  proportion  of 
which,  payable  by  plaintifif,  amounted  to  a  large  sum,  (to  wit)  1000/. 

Averment,  that  plaintifif  had  always  been  willing  that  such  losses  and  dam- 
age should  be  adjusted  according  to  the  rules  of  the  association,  and  that 
defendant  had  notice  of  this ;  that  plaintiff  requested  defendant  and  the  com- 
mittee to  settle  and  adjust  the  losses  and  damage,  but  that  they  refused  to  do  so, 
*3081  ^^^"S^  ^  'reasonable  time  for  that  purpose  had  long  since  elapsed ; 
-^  and  in  particular,  two  months  since  the  time  when  the  adjustment  ought 
to  have  been  made :  by  means  of  which  premises  the  defendant  was  liable  to 
pay  his  proportion  of  the  1500/. 

There  were  several  other  counts,  but  the  above  came  nearest  to  the  case 
made  out  in  evidence. 

The  defendant  pleaded,  that  as  to  the  alleged  necessity  of  being  piloted  and 
assisted  into  the  port  of  Savannah^  and  as  to  the  residue  of  the  demands  in 
the  declaration,  except  as  to  the  extent  of  3/.  2s.  0(/.,he  did  not  undertake  and 
promise  in  manner  and  form  as  the  plaintiff  had  complained.  As  to  the  3/. 
2$,  0(/.,  he  pleaded  a  tender,  on  which  issue  was  taken. 

At  the  trial  before  Best,  C.  J.,  London  sittings,  after  Trinity  term  last,  it 
appeared  that  the  plaintiff  and  defendant  were  members  of  an  association  of 
ship  owners,  who,  under  the  regulations  indorsed  on  the  policy  on  which  the 
plaintiff  had  declared,  had  entered  into  a  mutual  engagement  for  the  insurance 
of  each  others'  ships.  The  plaintiff's  ship,  the  Waterloo,  within  the  time  for 
which  she  was  ensured,  had  run  upon  the  Tortugas  shoals,  on  the  coast  of 
Florida,  in  her  homeward  voyage  from  Jamaica  to  England.  Upon  that 
occasion  she  sustained  some  damage,  but  after  throwing  part  of  her  cargo 
overboard,  was  assisted  in  getting  off  the  shoal  by  a  privateer  under  CVom- 
bian  colors,  and  some  pilots  called  wreckers  from  Ntw  Providence,  to  each 
of  whom  a  portion  of  the  cargo  was  given  for  their  services.  The  plaintiff, 
who  was  on  board  his  own  ship,  instead  of  proceetling  to  the  Havannah,  the 
nearest  port,  or  to  New  Providence,  received  into  the  fVaterloo  the  lieutenant 
and  six  of  the  crew  of  the  privateer,  sailed  to  Savannah  in  the  United  States, 
of  which  country  the  captain  and  lieutenant  of  the  privateer  were  natives.  The 
*3091  lieutenant  then  'instituted  in  the  Admiralty  Court  at  Savannah  a  suit  for 
^  salvage,  when  12,000  dollars  were  awarded  to  the  privateer  for  her  sei* 
vices,  though  the  cargo  of  the  Waterloo  had  cost  no  more  than  24,000  dollars. 
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The  members  of  the  association  having  reason  to  suspect  that  tlie  whole 
of  the  transactions  at  Savannah  were  a  fraudulent  contrivance  between 
the  plaintiff  and  tlie  captain  of  the  privateer,  requested  to  examine  the  plain* 
tiflf  touching  those  transactions  before  they  adjusted  the  average  :  The  plaintifT 
attended  the  committee,  but  upon  his  refusing  to  explain  how  he  became  pos- 
sessed of  a  sum  of  more  than  5000  dollars,  with  which  he  had  purchased  at 
Savannah  a  considerable  portion  of.  the  ship's  cargo  which  had  been  sold  to 
satisfy  the  decree  for  salvage,  the  committee  refused  to  adjust  the  average. 
The  plaintiff  then  commenced  actions  on  the  policies  for  1522/.  5«.  lie/., 
when  the  members  of  the  association  by  their  agent,  offered  to  the  plaintifl, 
and  afterwards  to  the  plaintifTs  attornies,  to  pay  400/.  lU.  Id.  in  full  of  the 
plaintiff's  demand,  explaining  to  one  of  the  attornies,  that  that  sum  included 
the  defendant's  contribution  to  the  insurance,  3/.  2$.  9d.  It  did  not  appear 
that  the  money  was  actually  produced,  but  tlie  plaintiff's  attornies  made  no 
objection  to  the  offer  as  being  an  informal  tender,  although  the  party  making 
the  offer  said  he  had  no  bill  less  than  10/.  with  him  :  however,  the  offer  being 
refused  on  the  ground  that  more  was  due,  the  cause  proceeded.  In  the  pro- 
gress of  the  trial  it  was  agreed,  that  if  the  claim  in  respect  of  what  had  been 
paid  for  salvage,  should  be  found  untenable,  it  should  be  referred  to  an  arbi- 
trator to  determine  whether  the  400/.  lU.  Id.  tendered  to  the  plaintiff  was 
sufficient  to  pay  the  whole  loss  sustained,  independently  of  the  decree  for  sal- 
vage.  After  a  very  detailed  investigation  of  the  proceeding  at  Savannah^  the 
jury  found  a  verdict  for  the  plaintiff,  but  found  also  that  his  conduct  at 
*  Savannah  was  fraudulent:  thereby  negativing  in  effect  that  part  of  i-vqiq 
Lis  claim  which  rested  on  the  decree  for  salvage.  '- 

Vavghan,  Serjt.,  obtained  a  rule  m$i  to  set  aside  this  verdict  and  enter  a 
nonsuit,  or  a  verdict  for  the  defendant,  on  the  ground  that  the  plea  of  tender 
had  been  sufficiently  made  out ;  or  to  arrest  the  judgment  on  the  ground, 
among  other  objections,  that  the  policy  declared  on  was  void  under  the  6  G, 
1.  c.  18.,  and  that  an  adjustment  of  the  loss  by  the  committee  of  the  associa- 
tion was  a  condition  precedent,  the  fulfilment  of  which  was  necessary  to 
entitle  the  plaintiff  to  sue. 

Taddy,  Serjt.,  who  showed  caase,  was  relieved  by  the  court  from  arguing 
the  questions  respecting  the  tender  and  the  nullity  of  the  policy.  He  then 
contended,  that  the  adjustment  by  the  committee  was  not  a  condition  precedent 
to  be  alleged  in  the  declaration,  but  a  matter  the  absence  of  which  was  to  be 
proved  by  the  defendant  in  opposition  to  the  plaintiff's  claim  ;  and  he  likened 
the  case  to  that  of  Hoiham  v.  Ea9t  India  Cmnpany,  1  T.  R.  638,  where  a 
covenant  in  a  charter-party,  that  no  allowance  should  be  made  for  short  ton- 
nage, unless  such  short  tonnage  should  be  made  to  appear  on  the  ship's  arri- 
val, on  a  survey  to  be  taken  by  four  shipwrights,  was  holden  not  to  be  a  con* 
dition  precedent,  bnt  matter  of  defence :  at  dl  events,  if  the  adjustment  were 
ai  condition  precedent,  Uie  plaintiff  was  discharged,  by  having  offered  to  do  all 
in  his  power  to  fulfil  it,  and  by  the  the  defendant's  refusal  to  proceed  after  he 
had  called  on  them. 

Vaughan  and  fVUde^  Serjts.,  in  support  of  the  rule,  argaed  that  the  tender 
having  been  made  to  a  professional  person,  and  no  objection  having  been  made 
by  *him,  on  the  grouna  that  the  money  was  not  aetaally  produced,  that  rvoi  i 
circumstance  did  not  invalidate  the  tender ;  the  ceremony  of  producing  '- 
the  money  might  be  dispensed  with,  and  had  been  dispensed  with  here.  Then 
as  to  the  adjustment  by  the  committee,  it  was  the  first  and  most  important  of 
all  the  regulations  of  the  association,  was  the  chief  object  which  the  members 
composing  it  had  in  view,  in  order  to  avoid  more  expensive  modes  of  setding 
disputes,  and  was  therefore  dearv  a  condition  precedent  The  plaintiff  calling  on 
the  committee  to  come  to  an  adjustment  was  not  a  sufficient  performance  of 
the  condition  on  his  part ;  he  ought  to  have  furnished  the  committee  with  all 
the  materials  to  enable  them  to  form  a  judgment. 
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The  objection  on  the  statute  6  G.  1.  was  not  further  insisted  on,  being  of  a 
nature  likely  to  affect  the  credit  of  the  association. 

Best,  C.  J.  It  is  properly  admitted  that  the  policy  of  insurance  in  which 
this  action  is  brought  is  not  against  the  0  G.  1  e.  18.  That  statute  (to  secure 
to  the  two  great  companies  the  monopolies  they  had  purchased  of  government,) 
rendered  invalid  the  policies  of  insurance  of  other  corporations,  or  of  any 
persons  insuring  as  a  society  or  in  partnership  ;  but  permitted  parties  to  insure 
with  individual  underwriters  as  before.  The  assured  and  all  the  underwriters 
on  this  policy,  are  members  of  a  society  for  the  insurance  of  ships.  But  this 
soeiely  has  no  joint  stock ;  it  enters  into  no  joint  contract ;  the  individual 
members  are  iJone  answerable  for  any  loss  that  may  happen  to  property 
insured,  according  to  the  terms  of  their  separate  contracts. 

The  advantages  of  insuring  in  such  a  society  are,  that  the  members  know 
each  other's  responsibility  better  than  they  can  know  that  of  general  under- 
»^121  ^'^^^^  *  ^  ^^'^®  "^®  admitted  members  but  such  as  are  possessed  *of 
J  ships  of  their  own,  all  of  them  have  some  property  to  answer  for  any 
losses  for  which  they  may  render  themselves  liable.  Men  united  in  such  a 
society  can  better  detect  frauds  in  the  assured,  and  at  the  same  time  they  will 
restrain  each  other  from  setting  up  dishonorable  defences  against  fair  claims. 
These  are  great  advantages,  but,  fortunately,  they  were  not  thought  of  when 
the  statute  of  George  ihe  1st  was  passed,  or  they  would,  probably,  have  been 
bartered  away  for  a  further  loan  to  the  state.  There  is  neither  the  inclination 
nor  the  power  to  do  such  things  now. 

It  is  insisted  that  the  plaintiff  cannot  recover,  because  his  loss  has  not  been 
adjusted  according  to  the  terms  of  the  14th  article  on  the  back  of  the  policy. 
It  was  proved  that  the  plaintiff  applied  for  an  adjustment,  and  that  the  defend- 
ant refused  to  adjust,  and  this  proof  supports  some  of  the  counts  in  the 
declaration.  But  it  is  said  that  the  defendant  refused  to  adjust,  because  the 
plaintiff's  claim  was  fraudulent.  If  this  were  true  to  tlie  extent  of  his  whole 
claim,  it  would  be  an  answer  to  the  action,  but  the  jury  have  found  that  there 
was  nothing  fraudulent  in  the  plaintiff's  conduct,  until  after  the  ship  was  car« 
ried  into  Savannah^  and  the  plaintiff  had  a  claim  for  general  and  particular 
aTerage  before  the  ship  arrived  at  Savannah,  This  part  of  the  claim  the 
defendant  ought  to  have  adjusted,  and  paid  two  months  after  adjustment  The 
amount  of  this  part  of  his  claim  is  referred  to  arbitration.  If  that  exceeds 
what  is  paid  into  court  on  the  tender,  the  plaintiff  must  have  a  verdict  for  that 
on  the  general  issue. 

This  brings  me  to  the  question  on  the  tender.  The  witness  who  was  to 
prove  the  tender  said  that  he  offered  the  plaintiff  400/.  lit.  Id,  in  full  for 
hie  claim  on  the  policy,  and  that  the  pldntiff  went  away  before  the  witness 
had  an  opportunity  of  telling  him  what  part  of  this  money  was  on  account 
*3131  ^^  ^^  "defendant  The  witness  then  went  to  CrosSt  one  of  the.attor- 
-I  niea  of  the  plaintiff,  offered  him  the  tame  sum,  informed  him  that  3/. 
2«.  9d.  was  OB  aceoant  of  defendant,  and  told  CrosS'  this  was  in  full  for  the 
plaintiff's  demand.  The  witness  tendered  the  same  sum,  and  in  the  same 
manner,  to  Lowle$$^  the  other  attorney  of  the  plaintiff. 

He  never  mentioned  to  the  plaintiff  or  Zoic^/ett  what  was  offered  on  account 
of  the  defendant  He  never  gave  either  of  the  persons  an  opportunity  of 
taking  the  defendant's  proportion  of  the  400/.  lit.  W.  They  could  not  have 
taken  the  3/.  2s.  M^  for  ^e  witness  said  he  had  no  bill  of  less  than  10/.  with 
him.  When  a  man  has  separate  demands  for  unequal  sums  against  several 
persons,  an  offer  of  one  sum  for  the  debts  of  all,  viull  not  support  a  plea 
stating  that  a  certain  portion  of  the  sum  offered  was  tendered  for  one  of  them«, 
ll  is  not  true  that  the  sum  stated  in  the  plea  was  ever  tendered. 

To  make  it  a  good  tender*  the  plaintiff  should,  have  had  an  oppertumty  of 
kaiving  the  3/.  2s.  9rf.  on  aceoant  of  the  defendant,  and  witboui  taking  what 
was  oflbred  on  account  of  the  other  underwriters. 
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.  A  creditor  might  be  disposed  on  many  accounts  to  take  less  than  his  de- 
mand against  one  debtor^  and  to  exact  aU  that  he  thought  due  to  him  from 
others. 

If  one  sum  may  be  offered  for  all  the  debtors,  a  creditor  can  make  no  such 
distinction  between  them.  Besides,  the  witness  said,  that  what  was  offered 
was  to  be  taken  in  full  of  the  plaintifTs  claims.  It  has  been  properly  ruled 
at  Nisi  Prius,  that  the  making  such  a  condition  prevents  the  offer  from  being 
a  legal  tender. 

It  is  enough  that  the  plaintiff,  after  a  tender,  goes  on  at  the  peril  of  paying 
costs,  if  he  does  not  recover  more  than  that  amounted  to.  The  defendant  has 
no  right  to  say,  if  you  will  not  give  up  all  further  claim  that  yon  may  have, 
you  are  not  to  take  what  by  my  offer  I  admit  b  due  to  you. 

*I  think,  therefore,  the  verdict  negativing  the  tender  should  not  be   r^^iA 
disturbed.     Whether  the  verdict  on  the  general  issue  is  to  be  for  the   ^ 
plaintiff  or  defendant,  must  depend  on  the   award  of  the  arbitrator,  to  whom 
the  amount  of  particular  and  general  average,  excluding  that  occasioned  by  the 
condemnation  and  sale  at  Savannah^  is  re^rred. 

Park,  J.  I  am  of  the  same  opinion.  The  legality  of  this  policy  turns  on 
the  statute  of  6  G.  1.  It  has  been  holden  with  reference  to  deeds  such  as 
the  present,  that  if  they  contain  a  provision  for  rendering  all  the  subscribers 
liable  in  case  of  the  insolvency  of  one,  such  provision  will  constitute  a  part* 
nership ;  but  if  each  subscriber  be  only  individually  liable,  the  association 
does  not  fall  within  the  meaning  of  the  statute.  Lees  v.  Smithy  7  T.  R.  338, 
Harrison  v.  Millar,  7  T.  R.  340,  in  nolis. 

With  regard  to  the  tender,  I  regret  it  cannot  be  considered  valid  ;  but  it  is 
impossible  to  overrule  the  numerous  cases  on  that  subject. 

BuRROuGH,  J.  This  association  does  not  constitute  a  partnership,  because 
there  is  no  joint  profit  and  loss  to  be  divided  among  the  members.  The  ten- 
der having  been  conditional,  cannot  be  supported. 

Gaselee,  J.  As  the  tender  was  offered  in  full  of  all  demands,  I  am  bound 
to  say  that  it  was  conditional.  The  verdict  must,  therefore,  be  entered  for  the 
plaintiff,  with  nominal  damages  on  the  plea  of  tender. 

Rule  discharged. 


♦STRONG  V.  RULE.  [♦SIS 

Where  the  regulations  of  an  association  of  ship-owners,  combined  for  the  mutual  assu- 
rance*of  each  others*  ships,  were  injiorsed  on  the  back,  and  were  declared  to  form  part 
of  a  policy  of  insurance,  to  which  the  ship-owners  were  subscribers :  Held,  that  the 
declaration  in  an  action  for  a  loss  under  the  policy  ought  to  set  out  the  regulations  as 
well  as  the  policy. 

This  was  an  action  against  another  underwriter  on  the  same  policy  as  in 
the  preceding  case,  but  the  plaintiff  having  omitted  to  set  out  in  the  count  of 
the  declaration  to  which  the  evidence  applied,  the  rules  and  regulations  of  the 
association  indorsed  on  the  back  of  the  policy,  a  verdict  was  taken  for  the 
plaintiff,  with  leave  for  the  defendant  to  move  to  set  it  aside  and  enter  a  non- 
suit instead. 

Vaughan,  Serjt.,  having  obtained  a  rule  nisi  accordingly,  on  the  ground  of 
the  variance  between  the  contract  stated  in  the  declaration,  and  that  proved  at 
the  trial  ; 

Taddy,  Serjt.,  who  now  showed  cause,  argued  that  the  insurance  beinff 
stated  in  the  declaration  to  be  on  the  ship  at  any  port  or  place,  •*  not  excepted 
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by  the  rales  of  the  association/*  the  rules  were  sufficiently  referred  to,  to  be 
giren  in  evidence,  and  as  there  had  been  no  demurrer,  the  count  was  sufficient 
aHer  rerdict.  It  is  only  necessary  to  set  out  so  much  of  a  contract  as  con- 
tains the  entire  consideration,  Clarke  y.  Gray^  6  East,  564,  and  the  entire  con- 
sideration, the  twelve  guineas  premium,  is  stated  here.  The  regulations  on 
the  back  of  the  contract  do  not  amount  to  exceptions  to  its  generality,  in  which 
case  they  must  have  been  set  out,  Latham  v.  Rutley^  2  B.  &.  C.  20,  or  con- 
ditions precedent;  but  are  in  the  nature  of  a  defeasance,  and  might  furnish 
matter  of  defence  if  they  had  been  contravened. 

*31fl1  *Best,  C.  J.  The  contract  stated  in  the  declaration,  and  that  proved 
•>  at  the  trial,  are  entirely  different.  The  regulations  of  the  Pacific 
association  are  by  the  last  rule  to  be  considered  as  binding  on  all  the  members, 
as  if  inserted  in  and  made  a  component  part  of  the  policies.  Many  of  these 
regulations  form  part  of  the  contract  of  insurance. 

The  third  and  twenty-fourth  qualify  the  meaning  of  the  words  **  confessing 
ourselves  paid  the  consideration  due  to  us  for  this  assurance  by  the  assured, 
at  or  after  the  rate  of  twelve  guineas  per  cent,  per  annum,"  and  show  that 
twelve  guineas  was  not  paid  in  money  as  the  declaration  states,  but  by  an 
assurance  to  that  amount  by  the  plaintiff  on  the  ships  of  the  underwriters  in 
his  policy.  The  sixth  article  obliges  the  assured  to  provide  a  specified  num 
ber  of  anchors  and  a  certain  quantity  of  cable  to  the  satisfaction  of  the  com- 
pany's surveyor,  instead  of  leaving  it  as  under  a  common  policy  to  the  ship- 
owner to  provide  such  anchors  and  cables  as  are  fit  for  his  ship.  The  eighth 
relieves  the  underwriters  from  particular  averages  to  which,  under  the  policy 
set  out  in  the  declaration,  they  would  be  liable. 

It  is  unnecessary  to  mention  any  other  of  these  rules  that  materially  alter 
the  situation  of  the  contracting  parties.  None  of  the  regulations  being  set  out 
in  the  declaration,  the  contract  on  which  the  action  is  founded  is  not  correctly 
stated.  The  averment  of  the  payment  of  a  money  premium  is  disproved,  and 
the  rule  for  entering  a  nonsuit  must,  I  think,  be  made  absolute. 

The  rest  of  the  court  having  expressed  opinions  to  the  same  effect,  the  rule 
I  made 

Absolute. 


•317]  •WALKER  v.  RIDGWAY. 

To  place  a  wheat  crop  in  ohocka  of  varying  numbers,  and  throw  out  the  tenth  sheaf,  is 
not  a  legal  mode  of  setting  out  tithes,  although  there  be  no  fraud. 

This  was  an  action  against  the  defendant  for  not  properly  setting  out  his 
tithes. 

At  the  trial  before  Burroughs  J.,  last  Hereford  summer  assizes,  it  appeared 
that  the  defendant,  after  reaping  his  wheat,  set  it  up  in  shocks  of  varying  num- 
bers, 6,  7,  8,  and  9,  the  binder  throwing  out  every  tenth  sheaf  for  the  parson. 
It  was  admitted  that  no  fraud  was  intended,  and  the  jury  found  a  verdict  for 
the  defendant 

Wilde^  Serjt.,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that  this 
mode  of  setting  out  tithes  was  illegal,  as  not  affording  the  parson  an  oppor- 
tuniUr  of  judging  whether  or  not  the  sheaf  thrown  out  was  fairly  chosen. 

Toddy ,  Serjt.,  who. showed  cause,  maintained  that  this  was  a  question 
solely  for  the  jury,  and  that  in  the  absence  of  fraud  it  must  be  presumed  that 
the  parson  had  a  fair  opportunity  of  comparison. 
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Best,  C.  f.  The  fairest  mode  of  setting  out  the  tithe  of  wheat  is  in  the 
sheaf,  aud  that  is  the  mode  prescribed  by  the  common  law. 

The  tithe-owner  has  a  better  opportunity  of  judging  of  the  equality  of  the 
size  of  the  sheaves  when  they  are  lying  on  the  ground,  than  after  they  are 
huddled  together  in  shocks. 

But  the  uncertainty  of  weather,  which  often,  makes  it  proper  for  the  interest 
of  the  tithe-owner  as  well  as  the  farmer,  that  wheat  should  be  put  up  into 
shocks  before  *the  tithes  can  be  taken,  has  given  rise  to  customs  for  r«oiQ 
setting  out  the  titlie  in  shocks.  Rut  where  such  custom  prevails,  ■- 
shocks  must  all  contain  the  same  number  of  sheaves  of  equal  sizes,  other- 
.wise  the  clergyman,  without  a  minute  examination  of  each  shock,  cannot  be 
assured  that  he  has  as  much  as  he  i«  entitled  to.  The  witnesses  say  that 
some  of  the  shocks  contained  six  sheaves  and  some  eight.  The  clergyman 
could  not,  without  great  trouble,  take  his  tithe  from  a  crop  of  wheat  so  dis- 
posed. It  is  said,  that  there  was  in  this  case  no  actual  fraud ;  but  the  law 
requires  that  the  farmer,  although  he  acts  honestly,  shall  not  so  set  out  his 
tithe,  as  to  make  it  difficult  for  the  clergyman  to  know  whether  he  act 
honestly  or  not. 

I  think  there  must  be  a  new  trial. 

Park,  J.  In  questions  concerning  the  setting  out  tithes,  the  absence  of 
fraud  is  not  the  only  circumstance  to  which  the  courts  will  direct  their  atten* 
tion  ;  they  will  take  care,  not  only  that  there  shall  be  no  fraud,  but  no  possi- 
bility of  committing  it. 

BuRRouoH,  J.  It  is  clear  that  this  mode  of  setting  out  tithes  is  bad.  Put* 
ting  the  sheaves  in  shocks  of  six  instead  of  ten  is  productive  of  great  incon- 
venience to  the  tithe-owner,  and  I  told  the  jury  that  such  a  mode  of  setting 
out  tithes  could  not  be  sustained. 

Rule  absolute.t 

t  Gaselet,  J.,  was  abaeot  at  Chambers. 


•CROFTS  V.  WATERHOUSE.  [♦319 

Ttie  driver  of  a  tt age-coach  gathered  a  bank,  and  opeet  the  coach.  He  bad  passed  the 
spot  where  the  accident  happened,  twelve  hours  before,  but  in  the  interval,  a  land-mark 
had  been  removed.  In  an  action  for  an  injury  sustained  by  this  accident,  the  Judge  told 
the  jury,  that  as  there  was  no  obstruction  in  the  road,  the  driver  oufbt  to  have  kept 
within  the  limits  of  it  (  and  the  accident  having  been  occasioned  by  his  deviation,  the 
plaintiff  was  entitled  to  a  verdict. 

K  verdict  having  been  returned  aecordinsly,  the  court  granted  a  new  trial,  on  the  ground 
that  the  jury  should  have  been  dlrecteaio  consider  whether  or  not  the  deviation  was  the 

•   affect  of  negligence. 

This  was  an  action  a^inst  a  coach  proprietor  for  having,  by  the  negligence 
and  improper  conduct  of  his  aerrants,  orertarned  and  injured  the  plaintiff  in 
travelling  by  the  defendant's  coach.  At  the  trial  before  LUtUdale^  J.,  Dortet 
Summed  assises,  1825,  the  plaintiff's  witnesses  proved,  that  the  defendant's; 
coachman,  in  turning  a  comer  on  the  right  hand  side  of  the  roftd,  had  driven 
so  near  to  the  side  as  to  gather  a  bank,  by  which  the  coach  wb»  overset ;  that* 
though  this  was  between  two  and  three  in  the  morning,  there  was  a  foil  moooy 
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and  light  enough  to  distinguish  objects  of  all  kinds  ;  that  the  road  was  twenty- 
four  feet  wide,  and,  at  the  time,  clear  of  all  obstructions,  so  that  there  jv^s 
nothing  to  prevent  the  coachman  from  keeping  to  the  middle  or  even  the  left 
side,  of  the  road.  The  defence  set  up,  was,  that  between  the  time  of  the  dis- 
aster, and  the  time  when  the  coachman  had  last  past  the  spot  where  it  hap- 
pened, (about  twelve  hours  before,)  the  first  of  two  cottages  which  stood  close 
to  the  corner  in  question,  had  been  pulled  down  and  the  rubbish  left  by  the 
side  of  the  road  ;  that  the  coachman  mistaking  the  second  cottage  for  the  first, 
and  wishing  to  save  his  horses  by  going  as  close  to  the  corner  as  possible, 
drove  out  of  the  road  over  the  rubbish  of  the  demolished  cottage. 

The  learned  Judge  who  tried  the  cause  told  the  iury,  that  as  there  was  no 
*3201  ^^^^^uc^^oi^  ^^  ^^  road,  the  ^coachman  ought  to  have  kept  within  the 
^  limits  of  it ;  and  that  the  accident  having  been  occasioned  by  his  devi- 
ation, the  plaintiflf  was  entided  to  a  verdict.  A  verdict  having  accordingly 
been  found  with  150/.  damages, 

fVUde^  Serjt.,  moved  for  a  new  trial  on  the  ground  of  a  misdirection,  con- 
tending that  it  ought  to  have  been  left  to  the  jury  to  ascertain  whether  the 
deviation  had  been  occasioned  by  negligence  or  by  unavoidable  accident,  be- 
cause if  it  happened  by  unavoidable  accident  the  defendant  was  not  responsible ; 
a  carrier  of  passengers,  not  being,  like  a  carrier  of  goods,  an  insurer  against 
all  hazards  except  the  act  of  God,  or  the  king's  enemies ;  nor  a  coachman, 
bound  to  keep  to  the  left  side  of  the  road  when  no  other  carriage  is  passing  ; 
for  which  he  cited  Asioii  v.  Ueaten^  2  Esp.  533,  and  Christie  v.  Griggs,  2 
Campb.  79,  and  he  likened  the  case  to  that  of  a  master  of  a  ship  who  should 
fall  into  peril  by  reason  of  a  sea-mark  having  been  removed  or  varied. 

A  rule  nisi  having  been  granted, 

Onsiow,  and  Taddy,  Serjts.,  who  showed  cause,  insisted  that  deviation 
from  the  limits  of  the  road,  on  a  moonlight  night,  was  of  itself  an  inexcusable 
act  of  negligence ;  and  the  deviation  having  been  noticed  in  the  charge  to  the 
jury,  the  question  of  negligence  was  sufficiently  before  them. 

Best,  C.  J.  Tlie  coachman  was  bound  to  keep  in  the  road  if  he  could  ; 
and  the  jury  might,  from  his  having  gone  out  of  the  road,  have  presumed  neg- 
ligence, and  on  that  presumption  have  found  a  verdict  for  the  plaintiff.  But 
the  learned  Judge,  instead  of  leaving  it  to  the  jury  to  find  whether  there  was 
*321 1  ^^^  negligence,  told  them  that  *the  coachman  having  gone  out  of  the 
-I    road,  the  plaintiff  was  entiUed  to  a  verdict. 

This  action  cannot  be  maintained  unless  negligence  be  proved ;  and  whether 
it  be  proved  or  not  is  for  the  determination  of  the  jury,  to  whom  in  this  case 
it  was  not  submitted.  The  coachman  must  have  competent  skill,  and  must 
use  that  skill  with  diligence ;  he  must  be  well  acquainted  with  the  road  he 
undertakes  to  drive ;  he  must  be  provided  with  steady  horses ;  a  coach  and 
harness  of  sufficient  strength,  and  properly  made ;  and  also  with  lights  by 
night.  If  there  be  the  least  failure  in  any  one  of  these  things,  the  duty  of 
the  coach  proprietors  is  not  fulfilled,  and  they  are  answerable  for  any  injury 
or  damage  that  happens.  But  with  all  these  things,  and  when  every  thing 
has  been  done  that  human  prudence  can  suggest  for  the  security  of  the  pas- 
sengers, an  accident  may  happen.  The  lights  may,  in  a  dark  night,  be  ob- 
scured by  fog;  the  horses ^frifhtened, or,  as  it  happened  in  the  present  case, 
the  coachman  may  be  deceived  by  a  sudden  alteration  in  objects  near  the  road, 
by  which  he  had  used  to  be  directed  on  former  joumies. 

It  is  not  his  fault,  if  having  exerted  proper  skill  and  care,  he  from  accident 
gets  off  the  road ;  and  the  proprietors  are  not  answerable  for  what  happens 
from  his  doingso.     I  think  this  case  must  be  again  submitted  to  a  jury. 

Pabx,  J.  The  distinction  between  carriers  of  goods  and  carriers  of  pas- 
sengers was  not  sufficiently  left  to  the  jury.  A  carrier  of  goods  is  liable  in 
all  events  except  the  act  of  Ood«  or  the  kmg^s  enemies ;  a  carrier  of  passen- 
gen  is  only  liable  for  negligence.    It  is  not  clear  that  negligence  can  oe  laid 
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to  the  defendant's  charge  in  the  present  case,  for  his  coachman  had  no  meana 
of  ^knowing  that  the  cottage,  his  accustomed  land-mark,  had  been  r*^2% 
removed.  ^ 

The  rest  of  the  conrt  concarring,  the  rule  was  made  absolute. 


Rule  absolute. 


HOMER  V.  ASHFORD  and  AINSWORTH. 

Declaration, — ^that  the  defendant,  for  the  conaideratione  mentioned  in  the  deed  declared 
on,  (which  the  plaintiff  brought  into  court,)  covenanted  to  aubmit  to  certain  particular 
jeatraints  in  the  carrying  on  of  hia  trade,  which  covenant  he  afterwards  broke  :  Held, 
•on  general  demurrer,  that  thia  was  a  aufficicnt  statement  of  consideration  for  the  res- 
traint agreed  to. 

CoysNANT.  The  plaintiflf  declared, — for  that  whereas  before  the  making 
•of  Ike  indenture  thereinafter  mentioned,  the  defendant,  Joseph  Aahfordy  had 
'hired  himself  to  the  plaintiff  for  a  certain  term,  determinable  in  a  manner  then 
iagreed  upon  by  them  the  plaintiff  and  Joseph  Ashford^  in  the  capacities  of 
clerk,  book-keeper,  and  .traveller,  in  the  trade  of  a  saddler's  ironmonger,  then 
carried  on  by  the  plaintiff;  and  Joseph  Ashfordt  had  agreed  with  the  plain- 
tiff* not  to  work  for  or  be  employed  by  any  other  person  during  the  said  term, 
without  the  license  and  consent  of  the  plaintiff  in  writing  under  his  hand  for 
that  purpose,  firi?t  had  and  obtained ;  and  whereas  Joseph  Ashford  afterwards, 
and  whilst  the  said  term  was  still  undetermined,  was  desirous  of  entering  into 
partnership  in  the  same  trade  of  a  saddler's  ironmonger,  with  the  defendant, 
James  Marsh  Ainsworth,  but  was  prevented  therefrom  by  reason  of  the  said 
term  being  still  undetermined  ;  and  thereupon  afterwards  by  a  certain  inden- 
ture made  between  the  plaintiff  of  the  one  part,  and  the  defendants  of  the  other 
part,  (one  part  of  which  indenture,  sealed  with  the  seals  of  the  defendants,  the 
plaintiff  brought  into  court.)  reciting  (among  other  things)  that  in  pursuance 
of  a  *propo8al  to  that  effect  made  by  the  defendants,  and  assented  to  r^oo^ 
by  the  plaintiff,  the  defendants,  for  the  considerations  therein  mentioned,  ■- 
did  thereby  for  themselves,  jointly  and  severally,  and  for  their  joint  and  several 
heirs,  executors,  and  administrators,  covenant  and  agree  with  the  plaintiff, 
his  executors,  administrators,  and  assigns,  that  the  said  defendants  or  either 
of  them,  their  or  either  of  their  traveller  or  travellers,  or  any  other  person  on 
persons  on  their  or  either  of  their  behalf,  should  not  nor  would,  on  any  account 
or  pretence  whatsoever,  enter  into  or  pass  through  to  solicit  or  take  orders, 
the  towns  mentioned  in  the  schedule  B.,  thereunder  written,  or  any  of  them, 
in  taking  their  first  north  and  west  journey,  within  forty-two  days  of  the 
several  days  set  opposite  the  said  towns  respectively  in  schedule  B.,  at  which 
the  plaintiff  presumed  that  he  by  himself  or  his  traveller  or  travellers  should 
enter,  or  should  leave  the^s^id  towns  in  the  said  schedule  respectively  men- 
tioned ;  and  also,  that  the  defendants  or  either  of  them,  their  or  either  of  their 
traveller  or  travellers,  or  any  person  or  persons  on  their  or  either  of  their 
behalf,  should  not  nor  would  during  the  term  of  fourteen  years  from  the  day 
of  the  date  of  the  deed,  on  any  account  or  pretence  whatsoever,  enter  into  or 
pass  through  to  solicit  or  take  orders,  the  towns  mentioned  in  the  schedules  A. 
and  B.,  after  their  said  first  north  and  west  journey  as* aforesaid,  nor  the  towns 
mentioned  in  schedule  C,  thereunder  written,  within  fifty-six  days  of  the 
several  days  set  opposite  the  towns  Tespectlvely  in  the  said  several  schedule* 
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mentioaed,  at  which  the  plaintiff  presumed  that  he  by  himself  or  his  traveller 
or  travellers  should  euter  or  should  leave  the  said  towns  respectively,  without 
(he  license  or  consent  in  writing  of  the  plaintiff,  his  executors  or  administrators 
*3241   ^^^  ^^  purpose  first  had  and  obtained ;  and  *that  in  case  the  said  de- 

^  fendaats  or  either  of  them,  their  or  either  of  their  traveller  or  travellers 
or  other  person  or  persons  on  their  or  either  of  their  behalf,  should  and  did 
enter  into  and  pass  through  to  solicit  or  take  orders  the  said  towns  mentioned 
in  the  said  schedule  B.,  or  any  of  them  respectively,  in  taking  their  said  first 
north  and  west  journey,  within  forty-two  days ;  and  the  towns  mentioned  in 
schedules  A.  and  B.,  after  their  first  north  and  west  journies  as  aforesaid,  and 
the  towns  in  schedule  G.  within  fifty-siz  days  of  the  several  days  set  opposite 
(he  said  towns  respectively,  in  the  said  several  schedules,  during  the  term  of 
fourteen  years  from  the  day  of  the  date  of  the  deed,  without  the  license  and 
consent  in  writing  of  the  plaintiff,  his  executors  or  administrators,  for  that  pur* 
pose  first  had  and  obtained ;  then  that  the  defendants  or  one  of  them,  their  or 
one  of  their  executors  or  administrators  should  and  would  immediately  after 
entering  the  said  towns  in  the  said  several  schedules  mentioned,  or  any  or 
either  of  them,  within  the  times  aforesaid,  well  and  truly  pay  or  cause  to  be 
paid  unto  the  plaintiff,  his  executors,  administrators,  or  assigns,  the  full  and 
just  sum  of  60/.  of  lawful  money  of  Oreat  Britmn^  as  and  in  the  nature  of 
stipulated  damages  for  every  order  which  they  or  he,  or  their  or  either  of  their 
traveller  or  travellers,  or  other  person  or  persons  on  their  or  either  of  their 
behalf,  should  solicit  or  take  for  the  sale  of  any  goods,  wares,  or  merchandizes 
in  any  and  every  of  the  safd  towns  which  they  or  he,  or  such  traveller  or 
travellers,  or  other  person  or  persons,  should  so  enter« 

Breach,  that  the  defendants  entered  Cheltenham^  £±eter,  and  Oxford,  and 
other  towns  mentioned  in  the  schedules,  and  solicited  and  obtained  orders 
within  the  days  and  term  prohibited. 
*3251       Pl^^  ^^^  ^^0  performance  and  observance  by  the  'defendants  of  their 

^  covenant  in  the  said  indenture  and  declaration  mentioned ;  and  of 
which  covenant,  the  plaintiff  had  assigned  the  breaches,  would  entirely  and 
wholly  hinder,  restrain,  and  prevent  the  defendants  for  a  long  space  of  time, 
to  wit,  for  the  space  of  fourteen  years,  from  carrying  on,  using,  and  exercising 
their  aforesaid  trade  and  business  of  saddlers*  ironmongers  in  any  or  either 
of  the  said  towns  of  Cheltenham^  Exeter  and  Oxford;  and,  therefore,  the 
co?enaat  in  the  said  indenture  mentioned  and  so  declared  upon  as  aforesaid, 
was  and  is  in  restraint  oi  trade ;  and,  therefore,  the  said  covenant  was  and  is 
void. 

Demurrer  and  joinder. 

Taddy,  Seijt.,  was  to  have  supported  the  demurrer,  but  the  court  called  on 
AdatiM,  Serjt.^  for  the  defendants.  He  abandoned  the  plea,  and  argued  that 
(he  declaration  was  bad,  as  not  showing  any  consideration  for  the  restraint 
imposed  on  the  defendants.  Prima  faeie^  every  restraint  on  trade  is  illegal : 
a  general  restraint  is  wholly  void ;  and  in  order  to  sustain  a  restraint  for  a 
particular  plscce  or  time,  there  must  be  a  consideration,  of  the  adequacy  of 
which  the  court  must  be  enabled  to  judge :  Mitchell  v.  BeynoldSf  1  P.  Wms. 
181 ;  Seijt.  fVms,^  note  to  Hunloeke  v.  Blacklow^  2  wms.  Saund.  156 ; 
Chetman  v.  Nainby.t  Str.  739;  Davi$  v.  Ma9on,f&  T.  R.  116;  Gale  v. 
Reed^  8  East,  80 ;  and  though  deeds  in  general  are  presumed  to  be  made  on 
sufficient  consideration,  yet  this  presumption  cannot  to  be  raised  in  favor  of 
a  deed  which  is  on  the  face  of  it  illegal,  and  which  can  only  be  shown  to  be 
legal  by  the  allegation  and  proof  of  an  adequate  consideration.  But  as  the 
''22in  ^^^^^r^^'^i^  ^^  ^  present  case  does  not  show  what  was  the  ^considera- 

J  tioD  for  the  defendants'  svbmitting  to  the  restraint  imposed  on  them, 
the  eoart  has  no  means  of  determining  iti  adequacy,  and  the  deed  cannot  be 
•opported. 

Tmidji  tontra.    It  appears  on  the  declaration  that  there  tM»  a  consideration. 
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for  it  is  stated  that  the  defendants  agreed  for  the  considerationff  contained  ia 
the  deed  ;  if  those  considerations  had  been  inadequate,  their  inadequacy  ought 
to  have  been  pleaded.  The  law  requires  that  there  shall  be  a  consideration 
for  every  restraint  of  trade,  but  not  that  the  consideration  shall  always  be  set 
out  on  record.  The  adequacy  of  the  consideration  is  a  matter  of  fact  which 
may  be  made  the  subject  of  proof,  but  the  court  is  not  bound  to  go  into  it 
without  such  proof,  unless  its  insufficiency  appear  on  record. 

Cur.  adv,  vtdt. 

Best,  C.  J*  The  first  object  of  the  law  is  to  promote  the  public  interest ; 
the  second  to  preserve  the  rights  of  individuals. 

The  law  will  not  permit  any  one  to  restrain  a  person  from  doing  what  the 
public  welfare  and  his  own  interest  requires  that  he  should  do.  Any  deed* 
therefore,  by  which  a  person  binds  himself  not  to  employ  his  talents,  his  in- 
dustry, or  his  capital,  in  any  useful  undertaking  in  the  kingdom^  would  be 
void,  because  no  good  reason  can  be  imagined  for  any  person's  imposing  such 
a  restraint  on  himself.  But  it  may  often  happen,  (and  the  present  case  is  a 
strong  instance  of  it,)  that  individual  interest  and  general  convenience,  render 
engagements  not  to  carry  on  trade  or  to  act  in  a  profession  in  a  particular 
place,  proper.  Manufactures  or  dealings  cannot  be  carried  on  to  any  great 
extent  without  the  assistance  of  agents  and  servants.  These  must  soon 
acquire  a  ^knowledge  of  the  manufactures  or  dealings  of  their  employ-  t^^ttx 
ers.  A  merchant  or  manufacturer  would  soon  find  a  rival  in  every  ^ 
one  of  his  servants,  if  he  could  not  prevent  them  from  using  to  his  prejudice 
the  knowledge  acquired  in  his  employ.  Engagements  of  this  sort  between 
masters  and  servants  are  not  injurious  restraints  of  trade,  but  securities  neces- 
sary for  those  who  are  engaged  in  it.  The  effect  of  such  contracts  is  to 
encourage  rather  than  cramp  the  employment  of  capital  in  trade,  and  the  pro- 
motion of  industry.  For  partial  restraints,  however,  there  must  be  some  con- 
sideration, otherwise  they  are  impolitic  and  oppressive. 

What  amounts  to  an  adequate  consideration  is  to  be  decided  by  the  court? 
of  justice.  We  have  none  of  us  had  any  difficulty  in  saying,  that  the  consi- 
deration stated  in  this  record  is  abundanUy  sufficient  to  support  the  deed  od 
which  the  action  is  brought. 

The  counsel  for  the  defendant  admits  that  the  plea  is  bad,  and  insists  that 
the  declaration  does  not  state  a  sufficient  consideration.  If  he  had  specially 
demurred,  his  objections  would  have  been  worthy  of  consideration ;  but 
although  the  declaration  may  be  loosely  drawn,  we  think  we  can  see  upon 
it  enough  to  support  the  action.  It  appears  from  it,  that  Ashford  had  engaged 
himself  as  the  clerks  bookkeeper,  and  traveller  of  the  plaintiff  for  a  term  that 
was  not  expired,  and  that  during  this  term  of  service  Ashjord  was  not  to  be 
employed  for  any  one  without  the  plaintiff's  consent  in  writing:  iHx^iAihford 
was  desirous  of  entering  into  partnership  with  Ainsworth  for  the  purpose  of 
carrying  on  the  same  trade  as  the  plaintiff  was  engaged  in,  but  was  prevented 
from  forming  such  parmership  by  his  engagement  with  the  plaintiff:  the  de- 
claration does  not  state  in  terms  that  Ainsworth  was  desirous  that  AMord 
should  be  released  from  his  engagement  with  the  plaintiff:  Ainstoortht  now- 
ever,  is  a  party  to  the  deed  by  which  Ash/ord  was  released  from  his  engage- 
ment to  the  plaintiff,  and  was  ^enabled  to  employ  the  knowledge  of  r^w^a 
business,  and  his  influence  with  the  plaintiff's  customers  for  the  benefit  *■ 
of  the  firm  of  which  Ainsworth  was  to  be  a  member.  It  seems  to  us,  that  it 
was  a  reasonable  condition  of  releasing  Ashford  from  his  engagements,  and 
thereby  enabling  both  defendants  to  form  their  partnership,  that  they  should 
not  be  permitted  to  seek  for  orders  in  the  towns  which  Ashford  had  travelled 
3M  the  rider  of  the  plaintiff,  until  afller  the  plaintiff  had  been  enabled  to  visit 
his  old  customers,  who  resided  in  these  towns,  for  the  space  of  fourteen  years 
from  the  date  of  Uiat  deed.    We  know  the  influenee  that  a  rider  has  over  the 
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customers  of  his  employer,  and  with  how  much  effect  he  may  use  the  argu- 
ment—encourage  young  beginners.  This  influence  is  gamed  by  the  liberality 
of  his  employer,  and  ought  not  to  be  used  against  him.  But  it  has  been 
aigued,  that  all  deeds  in  restraint  of  trade  are  bad,  unless  a  sufficient  consi« 
deration  for  such  restraint  appears  on  such  deeds.  I  think,  that  if  a  sufficient 
consideration  is  admitted  by  the  pleadings,  the  deed  may  be  supported,  although 
the  deed  itself  does  not  express  a  sufficient  consideration.  None  of  the  cases 
on  deeds  restraining  trade  have  decided  that  the  consideration  must  appear  on 
the  deeds.  There  are  other  cases  which  prove  that  considerations  out  of 
the  deeds  may  be  shown  by  the  pleadings.  These  cases  are  referred  to  in 
the  great  case  on  the  subject  before  us,  in  Peere  WiUiama  ;  1  Vent.,  108; 
Dyer,  145.  It  might  be  different  if  the  pleadings  instead  of  admitting  a  con- 
sideration* had  raised  a  question  whether  there  was  any  consideration.  Per- 
haps the  rules  of  evidence  would  not  admit  that  any  thing  should  be  added  to 
what  was  stated  in  the  deed.  I  throw  out  this  only  that  I  may  not  be  pre- 
cluded by  our  judgment  this  day  from  considering  the  question  whenever  it 
shall  be  necessary  to  decide  it.  We  all  think,  that  as  the  declaration  states 
that  the  defendants  for  the  consideratioru  in  the  deed  mentioned^  covenanted^ 
*3291  ^^  ^appears  that  the  deed  was  for  some  consideration.  The  defendant 
-'  should  have  craved  oyer  of  the  deed,  if  he  meant  to  object  to  the  suffi- 
ciency of  the  consideration,  and  not  having  done  so,  we  are  to  presume  that 
il  contains  a  legal  consideration. 

For  this  reason,  the  court  is  of  opinion  that  judgment  must  be  for  the 
plaintifl*. 

Judgment  for  the  plaintiff*  accordingly. 


A'COURT  V.  CROSS.t 

Defendant  beioff  arrested  en  a  debt  more  than  six  years  old,  said,  **  I  know  that  I  owe  the 
money,  bat  tne  bill  I  gave  is  on  a  three-penny  receipt  stamp,  and  I  will  never  pay  it;" 
Held,  not  such  an  acknowledgment  as  would  revive  the  debt  against  a  plea  of  the  statute 
of  limitations. 

This  was  an  action  of  iustumpsit  to  recover  the  sum  of  30/.;  to  which  the 
defendant  pleaded  the  statute  of  limitations,  averring  that  the  cause  of  action 
did  not  accrue  vithin  six  years. 

The  cause  was  tried  before  Gaseiee,  J.,  at  the  last  Somersetshire  assizes, 
when  the  plaintiff,  in  order  to  take  the  case  out  of  the  statute,  proved  that  the 
defendant  said,  on  being  arrested,  ^  I  know  that  I  owe  the  money ;  but  the 
bill  I  gave  is  on  a  threepenny  receipt  stamp,  and  I  will  never  pay  it.'* 

The  learned  judge  did  not  consider  this  a  promise  to  pay,  so  as  to  take  the 
case  out  of  the  statute,  and  directed  the  plaintiff*  to  be  nonsuited,  giving  him 
leave  to  move  to  set  the  nonsuit  aside,  and  enter  a  verdict  for  the  sum  of  30/. 

WildCf  SeijU,  accordingly  obtained  a  rule  niai  to  set  aside  this  nonsuit  and 
enter  a  verdict  for  the  plaintiff*,  upon  the  ground  that  the  acknowledgment  of 
'Saoi  ^^^  ^^^^  made  by  the  defendant  had  taken  the  case  out  of  the  ^statute 
J  of  limitations.  Bryan  v.  Horseman^  4  East,  599,  Swan  v.  Sowell^ 
2  B.  &  A.  759,  Mountstephen  v.  Brooke^  3  B.  &  A.  141,  Rowcroft  v.  Lotnas^ 
4  M.  &  S.  457,  I^aper  v.  Tatton,  16  East,  420. 

Spankitf  Serji^,  who  showed  cause,  contended  that  the  effect  of  the  recent 

tThfl  Reporter  was  fiirnished  with  this  case  by  a  friend. 
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cases  was  almost  to  throw  the  statute  into  desuetude  ;  but  even  in  Bryan  r. 
Horseman  the  court  intimated,  that  if  the  matter  had  been  res  Integra^  their 
decision  might  have  been  the  other  way  :  and  in  the  earlier  and  better  author- 
ities, belter  because  they  came  nearer  to  contemporaneous  expositions  of  the 
statute,  it  had  always  been  holden  that  a  mere  acknowledgment  was  not  suffi- 
cient, but  that  there  must  be  an  express  promise  to  take  a  case  out  of  the 
statute.  Bass  v.  Smith,  12  Vin.  Abr,  229,  Lacon  v.  Briggs,  3  Atk.  105. 
In  Hyel'mg  v.  Hastings^  Ld.  Kaym.  422,  the  court  thought  that  the  acknow- 
ledgment was,  at  most,  only  evidence  of  a  promise,  but  not  matter  upon 
which,  if  found  specially,  the  court  couhl  give  judgment  for  the  plaintiff.  If, 
however,  the  court  would  imply  a  promise  from  a  bare  acknowledgment,  unac- 
companied with  a  refusal  to  pay,  they  coidd  never  imply  a  promise  in  the  face 
of  such  an  express  refusal  as  had  been  proved  in  the  present  case.  To  do  so 
would  carry  ihe  consequences  of  an  acknowledgment  far  beyond  anything 
hitherto  decideiL  The  statute  was  passed  with  the  salutary  intention  of 
ensuring  tranquillity,  and  of  protecting  men  against  claims  which  might  be 
brought  forward  after  a  lapse  of  time,  during  which  the  evidence  necessary  to 
repel  tliem  might  entirely  have  disappeared.  But  the  intention  of  the  statute 
would  obviously  be  defeated,  if  an  unguarded  'acknowledgment  were  r^ooi 
holden  to  bind  a  party  at  any  distance  of  time.  ^ 

ffVde  relied  on  the  recent  decisions,  particularly  Btyan  r.  Horseman^ 
Tfueman  v.  Fenton,  Cowp.  548, and  Lloyd  v.  Maund^2  'f.  R.  762,  in  which 
the  point  had  been  settled  after  much  consideration. 

Best,  C.  J.  I  am  sorry  to  be  obliged  to  admit  that  the  courts  of  justice 
have  been  deservedly  censured  for  their  vacillating  decisions  on  the  21  Jac* 
1.  c.  16. 

When  by  distinctions  and  refinements,  which,  Lord  Mansfield  says,  the 
common  sense  of  mankind  cannot  keep  pace  with,  any  branch  of  the  law  ij 
brought  into  a  state  of  uncertainty,  the  evil  is  only  to  be  remedied  by  going 
back  to  the  statute ;  or  if  it  be  in  the  common  law,  settling  it  on  some  broad 
and  intelligible  principle.  But  this  must  be  done  with  caution,  otherwise  we 
shall  increase  the  confusion  that  we  attempt  to  get  rid  of:  the  authority  of  no 
one  court  is  sufficient  in  such  a  case.  I  will  therefore  go  no  further  to-day 
than  I  am  authorised  to  go  by  the  authority  of  the  modern  decisions. 

The  statute  says,  that  actions  on  the  case,  account,  trespass,  debt,  detinue, 
and  replevin,  shall  be  brought  tvithin  six  years  after  the  cause  of  action^  and 
not  after. 

These  actions,  it  will  be  observed,  are  mentioned  in  the  same  section  of  the 
act,  and  the  limitation  of  the  time  within  which  they  must  be  brought  is  the 
same  in  all  of  them. 

In  all  of  them,  except  assumpsit,  the  six  years  commences  fcom  the  moment 
there  is  a  cause  of  action,  and  that  time  cannot  be  enlarged  by  any  acknow- 
,  ledgment.  But  in  assumpsit  it  has  been  holden,  that  although  six  years  have 
elapsed  since  the  debt  was  contracted,  if  the  debtor  promises  to  pay  it  within 
six  years,  he  cannot  avail  *himself  of  the  protection  of  this  statute,  r«Qo<> 
because  this  promise,  founded  on  a  moral  consideration,  is  a  new  cause  ^ 
of  action.  It  seems  to  me  the  plaintiflf  should  have  been  required  to  declare 
specialU  on  this  new  promise,  and  ought  not  to  have  been  permitted  to  revive 
his  original  cause  of  action,  for  which  the  statute  expressly  declares  no  action 
shall  be  brought.  By  the  present  practice^  the  defendant  has  not  such  distinct 
intormation,  as,  I  think,  he  is  entitled  to,  that  the  plaintiff  means  to  avail  him- 
self of  some  promise  to  recover  a  stale  demand.  The  real  cause  of  action  is 
kept  entirely  out  of  view,  and  one  tliat  cannot  be  supported  brought  forward. 
This  is  inconsistent  with  what  is  said  to  be  the  intent  of  special  pleading. 

The  courts,  however,  have  not  stopped  here ;  they  have  said  acknowledg- 
ment of  a  debt  is  sufficient,  without  any  promise  to  pay  it,  to  take  a  case  out 
of  the  statute.     I  cannot  reconcile  this  doctrine,  either  with  the  words  of  the 
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•tatute,  or  the  language  of  the  pleadings.  The  replication  to  the  plea  of  non^ 
aSMumpsU  infra  sex  onnos  is,  that  the  defendant  did  undertake  and  promise 
within  six  years.  The  mere  acknowledgment  of  a  debt  is  not  a  promise  to 
pay  it :  a  man  may  acknowledge  a  debt  which  he  knows  he  is  incapable  of 
paying,  and  it  is  contrary  to  all  sound  reasoning  io  presume  from  such 
acknowledgment  that  he  promises  to  pay  it ;  yet  without  regarding  the  cir- 
cumstances under  which  an  acknowledgment  was  made,  the  courts,  on  proof 
of  it,  have  presumed  a  promise. 

It  has  been  supposed  that  the  legislature  only  meant  to  protect  persons  who 
had  paid  their  debts,  but  from  length  of  time  had  lost  or  destroyed  the  proof 
of  payment.  From  the  title  of  the  act  to  the  last  section,  every  word  of  it 
shows  that  it  was  not  passed  on  this  narrow  ground.  It  is,  as  I  have  heard  it 
often  called  by  great  judges,  an  act  of  peace.  Long  dormant  claims 
*3aai  *^^^^  oiien  more  of  cruelty  than  of  justice  in  them.  Christianity  for- 
^  bids  us  to  attempt  enforcing  the  payment  of  a  debt  which  time  and 
misfortune  have  rendered  the  debtor  unable  to  discharge.  The  legislature 
thought  that  if  a  demand  was  not  attempted  to  be  enforced  for  six  years, 
some  good  excuse  for  the  non-payment  might  be  presumed,  and  took  away 
the  lepl  power  of  recovering  it.  I  think,  if  I  were  now  sitting  in  the  Ex- 
chequer Chamber,  I  should  say,  that  an  acknowledgment  of  a  debt,  however 
distinct  and  unqualified,  would  not  take  from  the  party  who  makes  it  the  pro- 
tection of  the  statute  of  limitations.  But  I  should  not,  after  the  cases  that 
have  been  decided,  be  disposed  to  go  so  far  in  this  court,  without  consulting 
the  judges  of  the  other  courts.  There  are  many  cases  from  which  it  may  be 
collect^,  that  if  there  be  anything  said  at  the  time  of  the  acknowledgment  to 
repel  the  inference  of  a  promise,  the  acknowledgment  will  not  take  a  case  out 
of  the  statute  of  limitations. 

In  the  present  case  the  defendant,  at  the  time  he  acknowledged  the  debt, 
said  he  would  not  pay  it,  because  the  plaintiff  had  arrested  him. 

I  cannot,  therefore,  say  that  there  was  any  cause  of  action  within  six  years 
before  the  bringing  of  the  action,  and  the  rule  for  setting  aside  the  nonsuit 
must  be  discharged. 

The  rest  of  the  court  concurring,  the  rule  was 

Dischu^ged. 
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Where  a  general  verdict  wae  given  on  a  declaration,  tome  of  the  counts  of  which  were 
bad,  the  court  amended  the  po$tea^  hy  entering  up  judgment  on  a  single  counv.  after  argu- 
ment in  error,  in  K.  B. 

This  cause  was  tried  before  Lord  Giffbrd  and  a  special  jury  at  ttie  London 
sittings  after  Hilary  term,  1824,  when  a  general  verdict  was  found  for  the 
plaintiff,  on  a  declaration  of  several  counts.  In  Trinity  term,  in  ilie  same 
year,  this  court,  after  three  days*  hearing,  discharged  a  rule  nisi  for  a  new 
trial,  and  for  an  arrest  of  judgment ;  which  arrest  of  judgment  had  been 
moved  for  on  the  ground  that  the  declaration  stated  no  consideration  for  the 
defendant's  agreement,  or  that  at  all  events  the  agreement  was  illcgal.f  The 
cause  was  then  removed  by  error  into  the  Court  of  King's  Bench,  and  now, 

t  See  ante,  toI.  ii.  p.  229.  At  the  time  of  that  report,  no  objection  having  brer  inde  tc^ 
the  ^nerality  of  the  verdict,  an  abatract  oi  the  5rei  count,  to  which  aioiie  the  cudon^^ 
applied,  was  thought  sufficient. 
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in  this  term,  after  argument  on  error,  but  before  the  Court  of  King's  Bench 
had  pronounced  judgment,  it  having  been  suggested  that  a  general  verdict  had 
been  given,  and  that  some  of  the  counts  in  the  declaration  were  bad, 

Bosanquet,  Serjt.,  upon  an  affidavit  that  the  amendment  was  necessary  to 
the  due  administration  of  justice,  obtained  a  rule  nisi  to  amend ' the />o«/ea,  by 
entering  the  verdict  on  the  first  count  only  of  the  declaration,  pursuant  to  the 
notes  of  the  learned  Judge,  Lord  Gifford^  who  tried  the  cause.  These  notes 
being  read,  it  appeared  that  the  evidence  applied  to  the  first  count:  that  the 
consideration  for  the  defendant's  agreement  to  reinstate  the  plainlifT  in  the  com- 
mand of  the  Minerva  East  India  ship  upon  the  contingency  of  certain  events 
which  afterwards  ^occurred,  was,  as  stated  in  that  count,  the  plaintitt's  r«QQg 
surrendering  at  the  defendant's  request,  the  command  of  that  ship  for  ^ 
certain  voyages  to  which  the  plaintiff  had  been  appointed  with  the  approba- 
tion of  the  ilast  India  Company,  by  owners  who  were  about  to  sell  the  ship 
to  the  defendant:  that  the  commander  of  an  East  Indiaman  cannot  be 
removed  after  he  has  been  approved  of  for  a  particular  voyage,  without  the 
consent  of  the  company :  that  the  former  owners  wished  to  sell  the  Minerva 
as  a  ship  to  which  no  commander  was  attached :  that  the  plaintiff  refused  to 
give  up  the  command :  that  the  defendant,  after  his  agreement  with  the  plain- 
tiff, wrote  to  obtain  the  consent  of  the  East  India  Company  to  the  plaintiff's 
exchanging  the  command  of  the  Minerva  for  that  of  the  Marquis  of  Ely  $ 
and  that  at  the  end  of  this  letter  the  plaintiff  wrote  that  the  exchange  was 
made  with  his  sanction  and  approbation,  whereupon  the  company  assented  to 
the  exchange.!  It  also  appeared  that  his  lordship  was  satisfied  with  the  ver- 
dict, and  thought  the  amendment  ought  to  be  made.  It  was  observed  that  the 
original  record  remained  in  this  court,  a  transcript  only  being  transmitted  to 
the  court  of  error,  and  PVilliams  v.  Breedon,  1  B.  &  P.  329,  Short  v.  Coffin^ 
5  Burr.  2730,  Doe  v.  Perkins,  3  T.  R.  749,  and  Petrie  v.  Hannay,  3  T.  R. 
659,  were  cited  to  show  that  such  an  amendment  might  be  made  after  error* 
or  at  any  time.  The  rule  was  granted  on  condition  of  a  relaxation  of  costs, 
under  which  the  plaintiff  was  to  return  what  he  had  received  on  the  counts  to 
which  the  verdict  did  not  apply. 

LaiveSf  and  PFildet  Serjts.,  showed  cause  against  the  rule  at  considerable 
length.  Their  argument  in  substance  was,  that  this  being  an  application  to 
the  discretion  of  the  court,  "it  would  not  be  a  proper  exercise  of  that  r#ooft 
discretion  to  allow  the  amendment,  after  so  great  a  length  of  time  had  ^ 
been  permitted  to  elapse  through  the  laches  of  the  plaintiff:  Grant  v.  ^stle^ 
Doug.  730,  Harrison  v.  Idng,  I  B.  &  A.  161,  that  he  ought  at  the  trial,  or 
within  tlie  next  term,  to  have  elected  on  which  count  he  would  enter  his  ver- 
dict: Lee  V.  Muggeridge,  5  Taunt.  36,  that  the  application  ought  to  have 
been  made  to  Lord  Gifford :  and  that  the  plaintiff  having  received  the  costs 
upon  all  the  counts  of  the  declaration,  he  was,  in  a  manner,  estopped,  to 
apply  to  confine  his  verdict  to  one.  They  observed  that  whatever  dicta  might 
be  found,  there  was  no  decision  in  which  an  amendment  so  important  as  this 
had  been  made  after  argument  on  error :  that  in  all  the  cases  reported,  the 
amendment  had  been  confined  to  mistakes  of  the  officer  of  the  court,  and  had 
never  extended  to  errors  committed  by  the  party ;  for  which  they  cited,  not 
only  Doe  v.  Perkins,  and  Petrie  v.  Hannay,  but'  fViiliams  v.  Breedon,  Short 
V.  Coffin;  and  they  read  the  language  of  Jauiler,  J.,  in  Eddowes  v.  Hopkins, 
DougL  .376.  "  If  there  were  only  evidence  at  the  trial  upon  such  of  the  counts 
as  were  good  and  consistent,  a  general  verdict  might  be  altered  from  the  notes 
of  the  Judge,  and  entered  only  on  those  counts ;  but  if  there  were  any  evi- 
dence which  applied  to  the  other  bad  or  inconsistent  counts,  as,  for  instance, 
in  an  action  for  words,  where  some  actionable  words  are  laid,  and  some  not 
actionable,  and  evidence  given  of  both  sets  of  words,  and  a  general  verdict, 

t  The  above  particalare  are  taken  from  the  judgment  of  the  Chief  Justice ;  poet,  338. 
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there  the  poaiea  could  not  be  amended,  because  it  would  be  impossible  for  the 
Judge  to  say  on  which  of  the  counts  the  jury  had  found  the  damages,  or  how 
they  had  apportioned  them  :"  Holt  y  Scholefield,  6  T.  R.  695.  As  it  did  not 
appear  but  that  the  evidence  in  the  present  case,  or  some  part  of  it,  might 
*3371  ^^^^  applied  to  many  counts  besides  the  first,  it  was  'impossible  to 
^   say  on  which  of  them  the  jury  had  given  their  verdict. 

Best,  C.  J.  It  has  been  admitted  by  those  who  oppose  the  rule,  that  it  is 
a  question  of  discretion  whether  we  should  allow  the  posUa  to  be  amended 
or  not. 

In  the  exercise  of  our  discretion,  we  must  be  governed  by  these  considera- 
tions ;  first,  is  the  count  on  which  it  is  now  proposed  to  enter  the  verdict, 
supported  by  the  evidence  offered  at  the  trial  ?  secondly,  was  all  the  evidence 
given  at  the  trial  admissible  under  that  count?  thirdly,  are  we  prevented  from 
acceding  to  the  application  on  account  of  its  having  been  made  after  the  record 
has  been  removed  by  a  writ  of  error,  and  the  case  has  been  argued  in  the 
Court  of  King's  Bench  ? 

Upon  the  first  question,  Lord  Gifford^  has  informed  us  that  the  evidence 
given  at  the  trial  proves  the  first  count.  In  strictness,  perhaps,  we  ought 
to  look  no  further,  but  be  satisfied  with  the  opinion  of  the  Judge  who  tried 
the  cause.  But  as  he  has  referred  us  to  his  report  of  the  evidence,  it  has 
been  read  to  the  court,  and  I  think  it  fully  proves  the  first  count. 

An  agreement  was  given  in  evidence,  exactly  corresponding  with  that 
count.  It  appears  from  this  agreement  that  the  plaintifi*  was  commander  of 
the  MinervOf  an  East  India  ship,  which  the  defendant  was  disposed  to  pur- 
chase, provided  the  plaintifi"  would  give  up  the  command  of  her,  and  allow 
one  Miils^  to  be  appointed  to  her  upon  condition  of  the  plaintitf**s  being  rein- 
stated in  case  of  MiUfi*a  death,  and  provided  the  East  India  Company  would 
assent  to  this  agreement  between  the  plaintiff*  and  defendant. 

This  imports,  that  either  in  consequence  of  some  bargain  between  the  for- 
mer owner  and  the  plaintiff,  or  some  rule  of  the  East  India  Company,  the 
plaintiff  could  not,  without  his  consent,  be  removed  from  the  command 
*3381   *®^  *^®  ®^^P'     '^^\^  is  completely  made  out  by  the  evidence. 

^  It  appeared  at  the  trial  that  the  former  owners  had,  with  the  appro- 
bation of  the  Company,  appointed  the  plaintiff  to  command  the  ship  for  the 
next  voyage. 

If  this  had  been  a  common  merchant's  ship,  the  appointing  the  master  for 
the  voyage  and  his  acceptance  of  that  appointment,  would  have  amounted  to 
an  agreement  that  the  master  should  go  that  voyage,  and  if  the  owners  after- 
wards removed  the  plaintiff  from  the  ship,  without  just  cause,  they  would 
have  been  liable  to  an  action  for  breach  of  the  agreement. 

•But  this  was  an  East  Indiaman,  and  it  appears  further  from  the  evidence, 
that  the  commander  of  an  East  Indiaman^  cannot  be  removed  after  he  has 
been  approved  of  for  a  particular  voyage,  without  the  consent  of  the  Com- 
pany. 

It  was  proved  at  the  trial  that  the  former  owners  wished  to  sell  this  as  a 
free  ship,  that  is,  a  ship  to  which  no  commander  was  attached,  and  that  the 
j>laintiff  refused  to  give  up  the  command  of  her  to  them. 

It  was  further  proved,  that  after  the  agreement  between  plaintiff  and  defend- 
ant, the  defendant  wrote  to  the  directors  of  the  East  India  Company,  request- 
ing them  to  permit  the  plaintiff  to  exchange  the  Minerva^  for  the  Marquis 
of  Ely ^  under  which  letter  the  plaintiff  wrote,  that  this  exchange  was  with 
hit  sanction  and  approbation. 

It  was  then  proved  by  a  person  from  the  India  House,  that  upon  the  re- 
ceipt of  this  letter,  orders  were  sent  to  swear  the  plaintiff  into  the  command 
>f  the  Marquis  of  Ely^  and  MiUs^  into  the  command  of  the  Minerva. 

It  seems  to  me,  that  this  shows  that  the  plaintiff  could  not  have  been  com* 
pelled  to  give  up  the  then  next  voyage  in  the  Minerva  ;  and  Ibat  it  was  pro* 
^'OL.  XL— 22  P 
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bable,  that  if  he  condacted  himself  properly,  the  Company  would  'have   r*noo 
obliged  the  defendant  to  continue  him  in  command  of  that  vessel,  dur-   *■ 
ing  the  other  voyages  for  which  he  was  engaged. 

At  all  events,  the  giving  up  the  first  voyage  was  a  sufficient  consideration 
to  support  this  agreement.  The  death  of  miUs^  was  then  proved,  the  plain- 
tiff''s  application  to  be  restored  to  the  Minerva^  the  defendant's  refusal,  and 
the  loss  occasioned  to  the  plaintiff  by  that  refusal. 

Upon  the  second  question,  naaiely,  whether  any  evidence  that  was  not 
admissible  under  the  first  count  was  received  at  the  trial  ?  I  must  observe, 
I  can  find  no  evidence  that  was  not  admissible  under  the  first  count.  That 
being  the  case,  the  jury  can  have  given  no  damages  which  they  were  not  war- 
ranted in  giving  in  a  verdict  upon  that  count. 

I  can  see  no  objection  to  confining  a  verdict  to  one  count,  where  no  evi- 
dence was  given  but  what  was  admissible  under  such  count,  even  although  it 
might  prove  some  other  count.  In  the  cases  of  slander  to  which  we  have 
been  referred,  evidence  was  received  of  the  speaking  of  words  that  were  not 
actionable,  and  that,  not  by  way  of  aggravation  of  the  words  which  were 
actionable,  but  as  amounting  to  a  substantive  cause  of  action.  These  words 
would  not  have  been  permitted  to  have  been  so  proved,  but  for  the  bad  counts 
which  the  declarations  contained.  If  in  these  cases  the  courts  had  allowed 
the  verdict  to  be  taken  on  the  good  counts  only,  the  plaintiff  would  have  re- 
covered damages  for  words  which  were  not  the  subject  of  an  action. 

In  Eddowta  v.  Hopkins,  Bulier,  J.,  says,  "  If  there  was  only  evidence  at 
the  trial  upon  such  of  the  counts  as  were  good  and  consistent,  a  general  ver- 
dict might  be  altered  from  the  notes  o(  the  Judge,  and  entered  only  on  those 
counts ;  but  if  there  was  any  evidence  that  applied  to  the  bad  counts,  (as,  for 
instance,  in  an  action  for  words,  *  where  some  actionable  words  were  r«o4Q 
laid,  and  some  not  actionable,  and  evidence  given  on  both  sets  of  words,  L 
and  a  general  verdict,)  then  the  postea  could  not  be  amended,  because  it  would 
be  impossible  for  the  Judge  to  say  on  which  of  the  counts  the  jury  had  found 
the  damages,  or  how  they  had  apportioned  them.'* 

This  learned  Judge  is  not  here  made  to  express  himself  with  his  usual  dis- 
tinctness. It  might  be  inferred  from  the  words,  "  If  there  was  only  evidence 
at  the  trial  upon  such  of  the  counts  that  were  good,**  that  if  the  evidence 
proved  the  bad  counts  as  well  as  the  good,  the  postea  could  not  be  amended : 
but  the  reference  to  an  action  of  slander  where  some  words  were  proved, 
which  were  not  actionable,  shows  thaf  Mr.  J.  Buller,  meant  that  the  postea 
could  not  be  amended  where  evidence  was  admitted  under  the  bad  counts, 
which  could  not  have  been  received  under  the  good.  In  the  case  of  f^//i- 
aiiif'v.  Breedon,  we  find  the  same  learned  Judge,  concurring  with  the  rest  of 
the  court  in  allowing  such  an  amendment  where  evidence  had  been  given 
which  could  not  have  been  received  under  the  good  counts,  it  clearly  appear- 
ing that  the  jury  had  not  been  induced  by  sueh  evidence  to  give  any  damages. 
This  is  the  true  principle.  The  damages  in  the  present  case  cannot  have 
been  increased  by  the  bad  counts,  because  there  is  no  evidence  that  would  not 
have  been  submitted  to  the  jury  if  those  counts  had  not  been  upon  the 
record.  « 

Is  this  application  made  too  late  to  be  attended  to  ?  There  are  authorities 
for  our  amending  the  postea  after  argument  in  a  court  of  error.  It  is  never 
too  late  to  do  (in  proper  terms)  what  is  necessary  to  be  done  to  prevent  in^ 
justice.  If  such  an  objection  as  has  been  started  in  this  case,  had  occurred 
to  me  sitting  in  the  Exchequer  Chamber,  I  should  have  proposed  to  that 
court,  without  any  application  from  the  bar,  to  send  to  the  ^King's  r«Q4i 
Bench,  to  ascertain  if  the  difficulty  would  not  be  removed  by  amend-  ^ 
ment.  In  Grant  v.  Astle,  Lord  Mansfield,  laments  that  so  ill-founded  a  rule 
should  ever  have  been  established  as  that  in  civil  actions,  one  bad  count 
bhould  oblige  the  court  to  arrest  the  judgment,  whilst,  in  criminal  cases,  a 
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prisoaer  might  suffer  the  last  punishment  on  an  indictment,  which  has  many 
bad,  and  only  one  good  count ;  but,  says  his  Lordship,  as  the  rule  is  now 
settled,  we  have  gone  as  far  as  we  can  by  allowing  veniicts  in  such  cases  to 
be  amended  by  the  Judge*s  notes.  It  is  true,  his  Lordship  did  not  think  that 
coald  be  done  aAer  judgment.  Such  amendments,  however,  have  been  made 
after  judgment  in  many  cases  tliat  have  come  before  the  court  since  that  of 
Grant  v.  ^stie. 

I  am  of  opinion  that  this  rule  should  be  made  absoiui«. 

Park,  J.  I  am  of  the  same  opinion.  This  rule  is  to  amend  the  postea. 
It  has  been  argued  that  this  is  an  application  to  the  discretion  of  the  court, 
meaning  the  sound  and  legal  discretion  of  the  court :  that  in  order  to  set  that 
discretion  afloat,  it  is  requisite  to  show  some  necessity  :  and  that  the  affidavit 
on  which  tlie  application  is  made,  states  no  other  necessity  than  the  due  ad- 
vancement of  the  administration  of  justice.  I  cannot  conceive  a  case  of  much 
greater  necessity.  If  the  court  did  not  make  this  amendment,  they  would  be 
defeating  the  due  administration  of  justice,  instead  of  advancing  it.  For  as 
the  case  now  stands,  I  must  take  it  for  granted,  and  the  court  thought  so  in 
the  former  occasion,  that  the  jury  have  done  quite  right  in  giving  heavy 
damages.  It  has  been  contended  that  my  Lord  Giffbrd  should  be  applied 
to  on  this  occasion ;  but  that  is  not  necessary.  Application  is  usual'/  made 
to  the  judge  who  tried  the  cause,  and  if  he  be  a  judge  who  has  left  1/ie  court, 
^^421  ^^^  court  itself,  by  its  authority,  may  amend  the  *postea.  But  it  is 
J  said,  this  application  is  too  late,  though  it  is  admitted  that  if  it  had  been 
made  at  Nisi  Prius  to  Lord  Giffbrd^  or  the  counsel  had  been  called  on  to  say 
on  what  count  they  should  take  the  verdict,  it  would  have  been  of  course  to 
have  entered  it  so.  Might  not  the  application  have  been  made  in  the  next 
term  T  Undoubtedly  it  might.  It  is  impossible  counsel  can  direct  their  atten- 
tion to  these  things  always  at  the  moment ;  and  has  the  attention  of  the  court 
ever  been  drawn  to  this  point  before  ?  It  has  not.  The  case  was  argued 
generally  on  the  insufficiency  of  consideration,  and  the  court  in  giving  judg- 
ment, not  having  their  attention  drawn  to  this  or  that  particular  count,  stated 
generally  there  appeared  to  be  a  sufficient  consideration.  The  case  of  Doe  v. 
Perkins^  which  shows  that  length  of  time  is  not  of  itself  a  sufficient  objection 
to  allowing  the  amendment^  has  been  met  by  the  case  of  Harrison  v.  King; 
that  case,  however,  has  no  bearing  on  it  at  all  on  the  present.  There  the 
alteration  was  proposed  after  a  writ  of  error  argued,  judgment  reversed,  and 
a  lapse  of  eight  years.  It  would  have  been  most  outrageous  to  have  acceded 
to  such  an  application,  and  the  court  would  have  shown  a  bad  discretion,  if 
after  that,  they  had  amended.  But  that  does  not  contravene  the  point  that 
when  the  error  is  discovered,  as  appears  in  this  case  before  the  judgment  of 
the  court  of  error  is  pronounced,  the  parties  may  come  to  the  original  court 
in  which  the  proceedings  were,  to  endeavor,  if  they  can,  to  rectify  what  is  a 
mere  slip  or  omission  of  counsel ;  for  there  is  no  earthly  reason  to  suppose 
that  if  application  had  been  made  to  Lord  Giffbrd  at  the  time  of  the  trial,  or 
within  a  short  period  of  time  afterwards,  he  would  not  have  directed  the  alter- 
ation to  be  made. 

Under  these  circumstances,  I  am  of  opinion  that  the  rule  should  be  made 
absolute. 

*a431  *Bv>^i^o^oH>  ^'  I  ^^  ^^  ^^^  ^^^^  opinion.  I  remember  the  case  being 
^  argued ;  the  court  took  great  pains  to  understand  the  question  as  to  the 
bye-laws  of  the  India  Company ;  the  counsel  for  the  defendant  stated  every 
thing  they  could  state ;  and  it  was  not,  until  after  very  full  consideration,  we 
formed  an  opinion  on  it.  I  have  formed  an  early  opinion  on  the  present  point 
I  admit,  for  I  have  known  this  subject  canvassed  in  public  and  in  private  a 
hundred  times  over,  and  I  know  the  principle  is,  that  you  may  permit  an 
amendment  to  be  made  at  any  time  when  you  can  see  your  way.  That  has 
been  the  course  uniformly  all  my  time.     Under  all  the  circumstances,  I  think» 
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upon  the  merits  of  the  case,  there  cannot  be  a  question  on  the  point ;  if  there 
were  any  difficulty  about  the  damages,  we  might  refuse  the  application,  but 
there  is  none.  The  first  count  is  proved,  and  the  damages  are  applicable  to 
the  breach  of  agreement  alleged  in  that  count. 

We  have  applied  to  the  proper  source,  to  the  learned  judge  who  tried  this 
cause  ;  he  has  furnished  us  with  his  notes,  and  has  expressed  himself  satisfied, 
not  only  that  this  amendment  may  be  made,  but  that  it  ought  to  be  made ;  and 
I  am  clearly  of  opinion  tliat  this  rule  ought  to  be  made  absolute. 

Gaselee,  J.  We  have  been  called  on  to  consider  whether,  circumstanced 
as  this  court  is,  we  can  make  the  amendment  required,  or  whether  it  should 
be  made  by  the  learned  judge  who  tried  the  cause.  If  that  judge  were  now 
a  judge  of  this  court,  we  should  not  have  interposed  ;  but  he  has  been  applied 
to,  and  he  has  reported  to  the  court  what  his  opinion  is :  he  doubts  if  he  is 
the  proper  person  to  make  the  amendment,  and  he  calls  on  us  for  our  assist- 
ance. 

I  consider  the  court  as  sitting  at  the  request  of  Lord  Gifford^  to  consider 
the'case,  and  it  appears  to  *me,  the  court  acting  in  aid  of  Lord  Gifford^   r*344 
and  having  heard  the  arguments  addressed  to  it,  may  proceed  on  those    '- 
arguments,  coupled  with  the  evidence  which  he  has  reported  to  us.  / 

With  respect  to  the  time  of  the  application  I  should  have  felt  some  difficulty, 
had  I  not  found  that  in  a  case  cited  the  amendment  was  allowed,  after  a  writ 
of  error  had  been  brought  and  an  argument  had  taken  place.  It  docs  not 
appear  to  be  material  whether  the  error  be  the  misprison  of  the  clerk  or  the 
misprison  of  the  attorney  who  takes  the  verdict.  I  think  the  true  ground  is 
this  ;  whether  or  not  there  are  substantially  differing  and  distinct  causes  of 
action  stated  on  the  record,  on  all  of  which  evidence  is  given,  so  that  it  is  im- 
possible to  sever  the  damages.  It  was  with  that  view  the  attention  of  the  bar 
was  called  to  the  case  of  Williams  v.  Breedon.  The  marginal  note  of  that 
case  is,  «•  When  a  general  verdict  has  been  given  on  two  counts,  one  of  which 
is  bad,  and  it  appears  by  the  judge's  notes  that  the  jury  calculated  the  damages 
on  evidence  applicable  to  the  good  count  only,  the  court  will  amend  the  ver- 
dict, by  entering  it  on  that  count,  though  evidence  was  given  applicable  to  the 
bad  count  also.'*  In  this  case  it  appears  the  several  counts  disclose  but  one 
cause  of  action,  and  the  evidence  given  applies  precisely  to  the  first  count. 
Looking  at  the  statement  in  the  record,  if  there  had  been  distinct  breaches, 
and  evidence  had  been  given  as  to  breaches  which  were  not  contained  in  the 
first  count,  I  should  have  said  you  could  not  have  obtained  judgment  on  the 
first  count;  the  court  would  have  presumed  some  damages  were  given  for 
some  of  those  breaches  in  the  second  or  third  count;  but  the  breaches  assigned 
in  the  various  counts  alleging  in  efifect  the  same  cause  of  complaint,  this  could 
not  have  been  the  case.  It  has  been  stated,  the  plaintiff  has  gone  on  against 
repeated  notice.  But  I  do  not  find,  when  this  'case  was  before  the  r^q^e 
court,  on  a  motion  for  a  new  trial  or  arrest  of  judgment,  that  our  atten-  ^ 
tion  was  drawn  to  the  difference  between  the  counts.  I  have  before  me  the 
assignments  of  error,  which  say,  not,  that  the  third  and  fourth  counts  do  not 
state  a  sufficient  consideration,  but  that  the  declaration  aforesaid  does  not  dis- 
close or  set  forth  any  good  or  sufficient  consideration  in  law  for  the  plaintiff 
to  have  or  maintain  his  action.  Upon  these  grounds  I  am  of  opinion,  that 
this  rule,  which  is  limited  to  the  amendment  of  the  postea,  agreeably  to  notes 
of  Lord  Gifford^  ought  to  be  made  absolute. 

Rule  absolute. 

The  defendant  refusing  to  allow  the  judgment  roll  to  be  amended  by  the 
postea^  the  rule  was  made  absolute  without  calling  on  the  plaintiff  to  refunct 
thd  costs  received  on  the  insufficient  counts. 
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•SAME  CASE. 

The  court  having  amended  the  postee,  after  argument  in  error  in  K.B..  amended  the  judg- 
ment roll  conformably  with  the  postea,  after  judgment  in  error  entered  of  record. 

Yavghan,  Serjt.,  after  the  delivery  of  the  preceding  judgment,  and  the 
amendment  of  the  postea,  moved  for  a  rule  nisi  to  amend  the  judgment  roll 
by  the  postea ;  when  it  was  announced  that  the  Court  of  King's  Bench  had 
that  moment  pronounced  judgment  in  error,  by  awarding  a  venire  de  novo. 
The  court,  nevertheless,  granted  a  rule  ntst,  against  which  Lawes  and  PFUde^ 
Serjt.,  now  showed  cause.  They  contended,  first,  that  this  court  had  no  juris- 
diction to  make  the  amendment,  the  record  being  by  intendment  of  law  in  the 
Court  of  King's  Bench,  so  that  no  execution  could  issue  on  the  judgment  out 
of  this  court ;  secondly,  that  the  application  came  too  late  after  judgment  of 
reversal  with  an  award  of  venire  de  novo  pronounced  in  error,  and  entered  on 
record  ;  of  which  fact  they  produced  an  affidavit,  and  said  the  record  was  in 
court.     They  relied  on  Harrison  v.  King,  1  B.  &  A.  161. 

Faughan  and  Bosanquet,  Serjts.,  in  support  of  the  rule.  It  is  sought  only 
to  amend  the  judgment  roll,  which  is  still  in  this  court,  not  the  transcript 
which  is  in  the  Court  of  King's  Bench,  and  the  court  would  be  guilty  of  a 
gross  inconsistency  if  it  permitted  the  postea  and  the  judgment  roll  in  the  same 
case  to  contain  contradictory  allegations.  Wood  v.  Matthews^  Popb.  102, 
and  Frend  v.  Duke  of  Richmond,  Hardr.  505,  are  conclusive  to  show  that 
whatever  remains  in  this  court  may  be  amended.  And  Pickwood  v.  PFright^ 
*3471  ^  ^*  ^^'  ^^^'  ^"^  ^o^^y  ^'  Cat/icartt  I  Marsh,  180,  show  that  *the 
•■  application  is  not  too  late.  In  Harrison  v.  King  it  was  not  made  till 
eight  years  after  judgment. 

Best,  C.  J.  An  opinion  has  prevailed  that  a  writ  of  error  to  this  court 
removes  the  original  record  into  the  King's  Bench,  but  that  a  writ  of  error  to 
the  King's  Bench,  only  removes  a  transcript  of  the  record  of  that  court  into 
the  Exchequer  Chamber,  or  House  of  Lords.  This  opinion  has  perplexed 
me,  for  I  thought  that  we  could  not  amend  a  record  which  had  been  removed 
from  us  into  another  court.  We  find  from  our  officers  tHat  the  original  record 
is  not  removed,  and  that  a  transcript  only  is  carried  to  the  King's  Bench. 

There  is  no  diflference  in  this  respect  between  the  return  of  a  writ  of  error 
to  the  King's  Bench,  and  from  the  King's  Bench.  By  the  27  £liz,  c.  8.,  the 
writ  of  error  to  the  King's  Bench,  commands  the  Chief  Justice  of  that  court 
to  cause  the  record  and  all  things  concerning  the  judgment  to  be  brought  be- 
fore the  Justices  of  the  Common  Bench,  and  Barons  of  Uie  Exchequer.  The 
Court  of  King's  Bench  does  not,  as  has  been  supposed,  send  a  copy  of  the 
record,  but  the  record.  And  the  record  is  so  completely  gone  from  the  King's 
Bench,  that  if  the  Exchequer  Chamber,  affirms  the  judgment  of  the  King's 
Bench,  that  court  would  have  nothing  on  which  it  could  award  execution. 

The  Court  of  Exchequer  Chamber  having  no  officers  to  make  out  writs 
of  execution,  or  to  tax  costs,  the  statute  o(  £liz,  has  directed  that  if  the  judg- 
ment of  the  King's  Bench,  shall  be  affirmed  or  reversedi  the  said  record,  and 
all  other  things  concerning  the  same,  shall  be  removed  or  brought  back  into 
the  said  Court  of  King's  Bench,  *'  that  such  further  proceedings  may  he  there' 
upon  as  well  for  execution  as  othermse^  as  shall  appertam.*^  The  same  rea- 
•2UA1  "^^  ^^^  ^  given  by  *the  statute  for  returning  the  record  into  the 
'^J  King's  Bench,  is  given  by  Lord  Xolle,  {Ui  Boll.  Ahr.  753,)  for  the 
Chief  Justice's  carrying  back  the  record  of  the  King's  Bench,  after  he  had 
produced  it  to  the  House  of  Lords,  and  delivered  a  transcript  of  it  to  thai 
house. 

The  record,  that  is,  that  instrument  which  is  to  be  acted  on,  is  removed  by 
writ  of  error  from  both  the  King's  Bench,  and  Common  Pleas.    But  if  any 
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dfou6t  arises  in  the  court  of  error,  whether  that  which  they  possess  is  a  cor- 
rect record,  that  doubt  is  to  be  decided  by  reference  to  the  original  record, 
which  remains  in  the  court  in  which  the  suit  was  commenced,  and  which 
either  the  Exchequer  Chamber,  or  Court  of  King's  Bench,  will  cause  to  be 
brought  before  them  by  one  or  more  writs  of  certiorari.  We  find  from  Roll. 
Mr.  765,  766,  and  Ca$e9  Temp.  Hardmck,  118,  thmt  after  joinder  in  error, 
both  those  courts  have  awarded  a  certiorari^  for  the  purpose  of  informing  their 
consciences,  and  that  they  might  not  reverse  a  judgment  on  account  of  some 
formal  objection.  We  have,  therefore,  the  original  record,  which  the  Court 
of  King's  Bench  will  inspect,  if  it  be  suggested  to  them  that  the  record  which 
they  have  is  not  correct  If  that  original  record  be  incorrect,  and  we  have 
something  by  which  we  can  correct  it,  surely  we  ought  to  do  so.  Our  record 
is  incorrect,  for  it  states  the  verdict  to  be  taken  on  all  the  counts  ;  now,  by 
reference  to  the  poslea,  it  will  appear  that  it  was  only  taken  on  the  first  count. 
If  we  do  not  make  this  amendment,  the  Court  of  King's  Bench,  must  give 
judgment  on  a  false  record,  and  on  the  miserable  technical  objection,  that 
Lord  Mansfield^  lamented  was  a  tenable  one,  namely,  that  some  of  the  counts 
to  which  the  attention  of  this  court  was  never  called,  are  bad.  We  are  doing 
what  will  enable  tlie  Court  of  King's  Bench  to  do  justice. 

*It  appears  from  the  authorities  in  the  books,  that  there  are  two  r^o^g 
modes  of  attaining  the  object  of  this  rule ;  one  is,  by  amending  the  ^ 
posieaf  certifying  to  the  Court  of  King*s  Bench,  that  such  amendment  is 
made,  and  leaving  it  to  them  to  amend  the  record  ;  the  other,  to  amend  the 
poatea  and  record  here ;  and  then  it  will  become  the  duty  of  the  King's 
Bench,  to  amend  their  record  by  the  amended  record  of  this  court.  In  Pop- 
ham^  102,  there  are  two  instances  of  amendment  made  from  the  poatea  by  the 
Court  of  King's  Bench,  and  one  of  an  amendment  made  in  the  same  manner 
by  the  Exchequer  Chamber.  In  Dunbar  v.  Hitchcock,  3  M.  &  S.  594,  the 
Court  of  King's  Bench,  introduced  into  a  record  that  had  been  removed  into 
that  court  from  tlie  Common  Pleas,  the  allowance  of  double  costs  certified  by 
the  Chief  Justice  of  the  Common  Pleas.  This  amendment  was  made  by  the 
King's  Bench,  after  the  record  was  removed  into  the  House  of  Lords,  and 
errors  assigned  in  that  House. 

Lord  Ellenborough,  in  giving  judgment,  uses  these  words :  '*  Here  the  House 
of  Lords,  have  a  defective  record,  diminution  has  been  alleged,  and  when  it 
has  been  amended  in  this  respect,  upon  being  certified  unto  the  Houae  of 
Lorda,  they  will  direct  the  transcript  to  be  amended. 

Unfortunately  this  case  was  not  mentioned  to  the  Court  of  King's  Bench, 
for  we  have  been  told,  that  although  that  court  were  informed  from  the  bar 
that  we  had  amended  the  poatea^  they  have  reversed  our  judgment,  and  have 
been  asked  if,  after  this,  we  will  grant  tliis  rule.  If  they  have  reversed  our 
judgment  they  have  affirmed  our  opinion,  for  they  have  granted,  it  seems,  a 
venire  de  novo. 

It  would  have  been  absurd  to  grant  a  venire  de  novo  *if  the  decla-  r^oRft 
ration  contains  in  no  one  count  a  legal  consideration.  What  the  King's  ^ 
Bench  has  done  renders  it  necessary  for  us  immediately  to  make  this  rule 
absolute  to  prevent  a  verdict  given  by  a  special  jury,  approved  by  the  Judge 
who  tried  the  cause,  and  by  this  court,  from  being  set  aside  on  an  objection 
of  mere  form. 

I  have  no  doubt  that  the  King's  Bench,  will  suspend  their  judgment,  but 
should  we  be  disappointed  in  this,  and  the  defendant  in  error,  instead  of  taking 
a  venire  de  novo,  brings  a  writ  of  error,  it  will  be  our  duty  to  certify  to  the 
House  of  Lords,  as  the  Court  of  King's  Bench  did  in  Dunbar  v.  Hitchcock, 
that  the  record  sent  to  that  house  is  a  defective  record,  which  will  enable  the 
Hou^e  of  Lords,  tp  set  this  matter  right. 

In  IVend  v.  7%c  Duke  of  Richmond,  Lord  Hale  says,  *'  if  a  record  be  re- 
moved into  the  King's  Bench,  out  of  the  Common  Pleas,  by  writ  of  error,  and 
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afterwards  amended  by  rule  of  the  Common  Pleas^  the  Court  of  King's  Bench 
muMl  amend  it  accordingly." 

The  word  must  is,  without  explanation,  too  strong.  We  pretend  to  no 
power  of  compelling  the  Court  of  King's  Bench,  to  do  any  thing.  But  every 
court  must  and  will  do  justice,  and  if  through  these  mistakes,  to  which  all 
human  beings  are  liable,  any  courts  fail  to  do  what  justice  requires,  some 
superior  tribunal  will  prevent  the  effects  of  such  mistakes.  This  is,  I  thinkf 
the  meaning  of  Lord  Halt. 

In  making  this  amendment,  after  the  record  is  removed  by  writ  of  error, 
we  follow  the  precedents  furnished  by  the  Court  of  King's  Bench,  in  Short 
V.  Coffin^  Petrie  v.  Hannay,  and  Dunbar  v.  Hitchcock. 

Park,  J.  I  am  clearly  of  the  same  opinion.  The  case  of  Mellish  v.  Rich' 
ardson,  did  not  pass  as  a  slight  judgment,  it  was  very  maturely  and  deeply 
*35]1  ^o^^i^^^^^d-  *And  though  the  verdict  stands,  or  rather  was  taken  on 
^  all  the  counts,  and  judgment  was  given  in  this  court  on  the  whole  decla* 
ration,  it  was  merely  because  no  counsel  drew  the  attention  of  the  court  to 
any  distinction  between  them.  A  writ  of  error  was  brought,  and  we  have 
since  altered  the  postea  according  to  the  truth  of  the  facts,  because  the  atten- 
tion of  the  court  was  never  before  called  to  the  state  of  the  record.  What  is 
the  consequence  ?  It  is  agreed  that  there  are  two  entries,  one  on  the  postea^ 
the  other  on  the  judgment  roll.  Are  we  to  let  one  stand  amended,  and  the 
other  unamended,  with  a  contradiction  on  the  face  of  it  ?  It  seems  the  greatest 
absurdity  that  can  be  stated  ;  and  when  we  are  to  make  our  own  records  con- 
sistent with  each  other,  we  have  a  right  to  do  that  which  justice  shall  inquire. 
I  am,  clearly  of  opinion,  we  ought  to  do  it  in  this  case,  and  we  should  be 
guilty  of  the  grossest  injustice  and  absurdity  in  leaving  the  record  imperfect. 

BuRRouQH,  J.  The  question  is,  in  what  sense  this  record  has  gone  from 
the  court.  In  a  technical  sense  the  record  has  gone,  in  point  of  fact  it  is  here ; 
and  the  other  is  a  copy  of  it  transmitted  to  the  court  above.  What  we  have 
already  done  is  confirmed  by  the  cases  which  we  have  had  cited  to  day. 

The  question  is,  what  we  are  to  do  now  1  We  cannot  do  otherwise  than 
pursue  the  course  we  did  yesterday :  it  follows  as  a  matter  of  necessity,  we 
must  amend  this  record.  No  doubt  the  Court  of  King's  Bench,  will  suspend 
their  judgment ;  they  will  enquire  what  we  have  done  ;  they  will  consider 
whether  it  ought  to  have  been  done.  I  have  no  doubt  that  they  will  say  the 
defendant  in  error  may  allege  diminution,  and  they  will  return  the  transcript 
to  us  in  the  legal  course,  for  it  is  an  irregular  judgment  as  it  stands  in  their 
court.  When  that  is  done,  they  will  see  that  the  verdict  and  judgment  stands 
'3521  ^^  ^^^  *first  count  only,  and  if  that  first  count  be  bad,  they  will 
-'  reverse  the  whole.  They  probably  granted  a  venire  de  novo  on  the 
supposition  that  they  could  not  discover  clearly  on  what  counts  the  verdict 
might  have  passed. 

Gaselee,  J.,  was  not  in  court. 

Rule  absolute. 
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ARNOTT  V.  REDFERN  ct  al. 

1.  Where,  after  the  creditor  hss  endcmvored  to  obtain  paytncfnt,  thorto  haa  been  a  wronffftil 
withholding  of  a  debt  arising  out  of  a  contract  which  doea  not  carry  intereat,  the  jurf 
may  allow  interest  in  the  shape  of  damages  for  the  unjust  detention  of  the  money. 

t.  Unless  the  contrary  be  shown,  the  court  will  presume  (hat  the  decision  in  a  foreign  judg- 
ment is  consonant  to  the  justice  of  thn  ease. 

Trb  pUintifT  declared  in  assumpsit^  on  a  judgment  obtained  by  him  against 
the  defendants  in  the  High  Court  of  Admiralty  in  Scotland,  by  which  the 
jndga  of  that  court  «*  found  that  by  accounts  made  up  by  the  ptaintifT,  there 
was  doe  to  him  from  the  defendants  a  balance  amounting  to  286/.  6s.  sterling, 
and  decerned  and  ordained  the  defendants  to  make  payment  to  the  plaintiflTof 
*a54l  ^^  '^'^  *^™  ^^  ^^^l<  65.  sterling  ^accordingly,  with  interest  thereof 
J  from  the  16th  of  March,  181 1,  till  paid  ;  with  the  sum  of  30/.  14«.  2d. 
steriiag,  being  the  modified  expenses  of  process  found  due  ;  and  also  1/.  lOv. 
Id.  steriingyl^iiig  the  fees  of  eainusting  that  decree  and  stamp.*'  There  were 
also  in  the  declaration  the  usual  monef  counts,  and  a  count  upon  an  account 
slated.  Plea,  general  issue.  A't  the  trial  before  Be9tj  C.  J.,  London  sittings 
after  TrinUy  term  last,  the  ease  was  as  follows. 

Tbt  defendants,  wholesale  grocers  in  lAmdon^  wishing  to  extend  ^ir  trnde. 
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to  Scotiand,  employed  as  their  agreDts  the  plaintiff,  who  lived  at  Leith^  under 
tlic  terms  of  the  following  letter  which  was  written  by  him  at  London^  and 
there  delivered  to  them  : — 

**  I  have  no  objections  to  conduct  your  concerns  in  Scotland^  should  yon 
approve  thereof,  by  a  few  lines  confirming  the  terms  Ifelow  stat^ :  viz. 

^*  I  shall  make  a  point  of  going  my  journies  regularly  as  the  routes  left 
with  yon,  to  sell  and  collect,  and  remit  regularly  all  money  received,  upon 
receiving  such ;  and  also  will  guarantee  one-fourth  part  of  such  sales,  and 
allow  my  whole  commission  to  stand  over  for  the  purpose  of  making  up  any 
deficiency,  if  any,  so  far  as  the  said  fourth  part  of  the  real  loss.  'i*his  I  do 
upon  your  paying  me  one  per  cent,  upon  the  amount  of  the  wholesales  made 
in  Scotland^  or  goods  sent  thereto  by  your  house,  and  one-half  per  cent,  more 
upon  said  gross  amount  as  a  compensation  for  said  one-fourth  guarantee  :  all 
postages  and  carriage  of  parcels,  ^^c.  to  he  paid  by  you.  That  is,  one  and  a 
half  per  cent,  upon  the  whole  amount  for  commission  and  for  the  guarantee. 
"At  London,  I7th  Sept.  1808." 

In  1811  the  defendants  discontinued  their  business  in  Scotland  but  the 
plaintifTs  accounts  were  not  finally  made  up  till  1815. 

In  1818  he  obtained  upon  these  accounts,  in  the  *High  Admiralty  r«o55 
Court  of  Scotland,  the  judgment  set  out  in  the  declaration.  *- 

In  1819  he  commenced  the  present  action,  which  was  stayed  in  consequence 
of  his  not  complying  with  a  rule  of  the  defendants,  calling  on  him  to  give 
security  for  costs,  he  living  out  of  the  jurisdiction  of  the  court. 

In  1826  he  came  to  reside  in  London,  and  proceeded  with  the  action. 
The  Scotch  judgment  having  been  put  in  and  proved,  it  was  objected,  on 
the  part  of  the  defendants,  that  the  contract  on  which  the  plaintiff  sued  was 
made  in  England  ;  that  the  Engliali  law  did  not  allow  interest  on  such  a 
claim  as  that  which  had  arisen  out  of  this  contract,  and  that  the  courts  here 
were  not  concluded  by  the  judgment  of  the  court  in  Scotland. 

The  jury,  then,  under  die  direction  of  the  chief  justice,  found  a  verdict  for 
the  debt,  excluding  the  interest,  with  liberty  for  the  plaintiff  to  move  to 
increase  the  damages,  by  adding  thereto  such  sum  of  money  as  the  court 
should  direct  for  interest. 

Taddy,  Serjt.,  having  obtained  a  rule  nui  to  that  effect  in  Michaehnat  term 
lust, 

Faughart,  Serjt.,  who  showed  cause,  assuming,  first,  that  the  plaintifTs 
claim  was  one  upon  which  the  law  of  England  did  not  allow  interest,  and 
that  the  contract  having  been  made  in  England  must  be  regulated  by  the  laws 
of  En  glands  Robinson  v.  Bland,  2  Burr.  1078,  proceeded  to  argue,  secondly, 
that  the  court  might  and  would,  in  a  case  of  contract  like  the  present,  impugn 
the  judgment  of  the  Scotch  Admiralty  Court,  upon  any  point  in  which  it  had 
decided  in  a  manner  at  variance  with  the  laws  of  England  ;  in  other  words* 
that  such  judgment  gave  *the  party  who  sued  upon  it  only  a  prima  r^ogA 
fade  claim,  and  that  it  was  not  conclusive  in  the  courts  of  this  ^ 
country. 

Taddy,  in  support  of  his  rule,  contended,  that  the  judgment,  unless  unduly 
or  irregulary  obtained,  was  conclusive  in  the  courts  of  this  country.  How- 
ever, as  the  court  gave  no  opinion  on  this  point,  the  argument  on  it  on  both 
sides  is  now  omitted.  But  Taddy  also  insisted,  that  the  plaintiffs  claim  was 
one  on  which  interest,  at  least  in  the  shape  of  damages,  might  be  allowed  by 
the  la%v  of  England.  Where  a  part  of  the  transaction  arising  out  of  a  con- 
tract made  in  this  country,  was  carried  on  in  a  country,  the  laws  of  which 
illowed  interest  upon  debts  arising  out  of  such  transaction,  the  law  of  Eng* 
land  also  allowed  interest  upon  the  det)t  arising  on  that  part  of  the  transaction 
which  was  carried  on  abroad ;  Auriol  v.  Thotnas,  2  T.  R.  52,  Harvey  t. 
Archbold,  3  B.  &  C.  626.  A  contract  made  in  England  might  also  expressly- 
have .  reference  to  performance  in  another  country ;  and  in  that  case  it  was 
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povernad  hy  the  law  of  the  country  in  which  it  was  to  be  performed.  The 
iaterest  on  m  West  india  mortgage  might  be  paid  in  London^  and  yet  West 
Indian  interest  would  be  allowed,  because  the  security  lay  in  the  West  Indies  ; 
so  upon  a  debt  eootracted  in  respect  of  business  performed  in  Scotland,  inter- 
est might  be  allowed,  according  to  the  law  of  Scotland. 

Vaughan.  In  Jluriol  ▼.  Thomas  the  contract  originated  in  the  East  Indies, 
and  in  Harveu  v.  jSrehMd,  the  transaction  upon  which  foreign  interest  was 
allowed  was  directed  to  and  completed  at  Gibraltar, 

Cur,  adv.  vvdt, 

^3571  *^>*T9  ^-  ^'  I(  ^M  assumed  at  the  trial,  and  also  on  the  motion  in 
^  Bank,  that  a  court  in  England  could  not  have  allowed  a  jury  to  give 
interest  in  this  case.  Taking  what  was  90  assumed  for  granted,  we  found 
OQfselies  embarrassed  with  two  questions  of  international  law,  of  some  diffi- 
colty,  because  not  of  frequent  occurrenoe;  and  important,  because  depending 
on  rules  by  which  justice  is  to  be  done  to  the  subjects  of  otlier  countries. 

We  thought  it  therefore  right  to  delay  the  giving  of  our  judgment  until  this 
term,  that  we  might  take  the  opportunity  which  a  vacation  afforded  us  of 
giving  these  questions  the  consideration  that  they  appeared  to  deserve.  We 
now  think  that  we  ought  not  to  have  taken  it  for  granted,  that  if  this  case  had 
been  tried  first  in  England  instead  of  the  Admiralty  Court  in  Scotland,  the 
plaintiff  could  not  have  recovered  interest ;  and  that  it  is  not  necessary  to  con- 
sider whether  this  case  ought  to  have  been  decided  according  to  the  law  of 
England  or  Scotland,  or  whether  the  judgment  pronounced  by  the  Scotch 
court  can  be  impeached  here,  or  must  be  enforced  with  qualification  or  objection. 

It  has  been  decided  by  the  highest  authority,  in  the  case  of  Sinclair  v.  Fra- 
ser,  vol.  20  of  HowelPs  State  Trials,  469,  and  Douglas,  4,  that  ''  Foreign 
judgments  are  prima  fade  evidence  of  a  debt,  although  it  is  competent  to  the 
defendant  to  impeach  the  justice  of  them,  or  to  show  that  they  are  irregularly 
or  unduly  obtained."  This  is  founded  on  a  plain  and  obvious  principle  of 
natnral  justice.  To  whatever  country  a  debtor  flies,  justice  requires  the  courts 
of  that  country  to  compel  him,  if  he  can,  to  pay  his  debts.  It  will  often  be 
impossible  to  prove  debts  in  a  foreign  state  by  the  testimony  of  witnesses. 
The  only  way  in  which  they  can  be  established  is  by  the  judgments  of  the 
^3581  ^^^^^  o^  ^^^^  country  in  *which  the  parties  and  their  witnesses  resided 
-^   when  such  debts  were  contracted. 

The  only  objection  made  to  the  iSlcofcA  judgment  was,  that  it  gave  the  plaintiff 
interest  for  a  debt  due  for  work  and  labor,  which  would  not  bear  interest  in 
England.  If,  under  any  circumstances,  a  jury  would  have  been  authorized 
to  give  interest  in  the  shape  of  damages  for  such  a  debt  in  England,  the 
objection  is  answered. 

We  have  now  looked  into  the  proceedings  to  see  if  tha  circumstances  of 
this  case  were  such  as  would  have  allowed  damages  to  be  given  for  interest ; 
we  consider  the  rule  to  be,  that  if  it  cuuld  be  given  in  any  such  case,  we  must 
presume,  in  the  absence  of  any  evidence  to  repel  such  presumption,  that  the 
circumstances  of  this  case  entitled  the  plaintiflT  to  interest  from  the  day  on 
which  the  Scotch  court  has  given  it.  If  interest  is  to  be  given,  then,  accord- 
ing to  our  own  rule,  it  may  be  calculated  up  to  the  time  when  the  payment  of 
the  principal  may  be  enforced  under  the  judgment. 

We  cannot  then  object  to  the  terms  of  the  Scotch  judgment,  by  which  it  is 
awarded,  that  interest  is  to  be  paid  up  to  the  time  when  the  principal  debt 
shall  be  discharged. 

The  original  action  was  to  recover  a  stipulated  compensation  of  one  per 
eent.  on  the  amount  of  certain  payments  for  goods,  for  the  labor  of  selling 
those  goods  and  receiving  the  payments,  and  for  becoming  responsible  for  the 
solvency  of  the  purchasers,  to  the  extent  of  one-fourth  of  the  value  of  the 
goods  sold.     The  plaintiff  had  no  opportunity  of  paying  himself  out  of  the 
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money  that  he  received  for  the  defeDilants,  because  he  had  agreed  to  remit  iUe 
whole  of  what  he  received  to  them, and  leave  his  one  percent,  in  tlieir  bands, 
as  a  security  for  his  paying  what  might  become  due  lo  them  for  g<oods  not  paid 
for  by  the  purchasers.  Such  a  contract  does  not  import  that  interest  should  be 
paid  for  any  money  *ihat  should  becDme  due  under  it.  By  our  law,  in-  r»g-o 
terest  forms  no  part  of  the  original  debt ;  it  is  created  only  by  the  express  ^ 
terms  of  a  contract,  or  by  ijnplying  an  en^:igemi»nt  to  pay  interest  from  the 
nature  of  the  security,  or  the  usage  of  the  tni'ie  to  which  the  contract  relates. 

This  rule  wisely  prevents  acts  of  kinJn^'ss  iVoin  being  converted  into  mer- 
cenary bargains,  and  makes  it  the  interest  of  tradesmen  to  press  their  custom- 
ers for  payment  of  their  debts  ;  and  thereby  eherks  the  exteixsion  of  credit, 
which  is  often  ruinous  both  to  tradesmen  and  customers. 

If  it  had  appeared  by  evidence  that  the  plainuif'  had  taken  no  steps  for  so 
many  years  to  recover  his  debt,  interest  could  not  have  been  recovered  for  it 
in  this  country ;  and  the  question  would  have  arisen,  whether  we  could  have 
carried  into  execution  the  judgment  of  the  Scotch  court,  which  gave  interest 
in  a  case  where  our  law  did  not  allow  it.  In  Lee  v.  Mwm,  8  'i  aunt.  45,  this 
court  held  that  an  auctioneer,  who  had  a  deposit  in  his  hands  four  years,  could 
not  be  compelled  to  pay  interest,  because  the  plaintiff  had  made  no  demand 
on  him  for  the  re-payment  of  the  deposit.  But  we  have  no  right  to  conclude 
that  the  plaintiff  quietly  permitted  the  debt  due  to  him  to  remain  in  the  hands 
of  the  defendant.  In  many  cases  it  is  presumed,  that  when  nothing  is  proved 
to  have  been  done,  that  nothing  has  been  done ;  but  here  the  judgment  is,  in 
the  language  of  the  House  of  Lords, /7rtf7iayVicte  evidence  that  every  thing  was 
done  which  was  necessary  to  support  it.  However  a  debt  is  contracted,  if  it 
has  been  wrongfully  withheld  by  a  defendant  after  the  plaintiff  has  endeavored 
to  obtain  payment  of  it,  the  jury  may  give  interest  in  the  shape  of  damages 
for  the  unjust  detention  of  the  money. 

In  Eddowe$  v.  Hopkins  and  Another,  Doug.  370,  Lord  Mansfield  held,  that 
in  cases  of  long  delay  under  vexatious  and  ^oppressive  circumstances,  rtqoA 
juries,  in  their  discretion,  may  allow  interest.  In  Craven  v.  Tickell^  ^ 
1  Ves.  jun.  60,  the  Lord  Chancellor  said,  «'From  conversations  I  have  had 
with  the  judges,  interest  is  given  either  by  the  contract  or  in  damages  upon 
every  debt  detained.*'  From  these  words,  it  appears  there  are  two  principles 
on  which  interest  is  given  in  our  eourts ;  first,  where  the  intent  of  the  parties 
that  interest  should  be  paid,  is  to  be  collected  from  the  terms  or  nature  of  the 
contract ;  secondly,  where  the  debt  has  been  wrongfully  detained  from  the 
creditor.  Our  law  would  not  do  what  it  professes  to  do,  namely,  provide  a 
remedy  for  every  act  of  injustice,  if  it  did  not  allow  damages  to  be  given  for 
interest  where  a  creditor  has  been  kept  out  of  his  debt  (he  using  all  proper 
means  to  recover  it)  -by  his  debtor.  Upon  the  principle  that  the  debt  has  been 
improperly  detained,  juries  are  allowed  to  give  interest  in  actions  on  judg* 
ments.  It  is  immaterial  in  such  actions  whether  the  original  debt  bear  interest 
or  not.  In  cases  where  the  original  debt  did  not  bear  interest,  there  is  neither 
an  express  nor  implied  contract  enabling  the  court  to  allow  interest  on  an 
action  on  the  judgment.  In  Blackmore  v.  Flemings  7  T.  R.  446,  Lawrence, 
,J.  said,  if  the  defendant  would  not  consent  to  a  reference  to  the  master  to 
ascertain  the  amount  of  interest,  in  an  action  on  a  judgment,  the  court  would- 
order  a  writ  of  inquiry.  In  Hillhouse  v.  Davis^  1  M.  &  B.  169,  MboH  in- 
formed the  court  that  the  action  in  Blackmore  v.  Fleming  was  for  a  tailor's 
bill.  In  HiUhouae  v.  Davin  a  verdict  for  interest  was  allowed,  on  the  principle 
that  the  defendant  had  wrongfully  withheld  the  payment  of  damages  found  by 
a  jury  to  be  due  for  an  injury  occasioned  by  the  making  the  Bristol  Docks. 
Le  Blanc  said,  in  giving  judgment  in  that  case,  ^  The  jury  having  given  inte- 
rest, we  cannot  set  their  venlict  aside  withoat  being  satisfied  that  they  have 
done  what  they  were  not  warranted  to  do  by  law.  But  there  ^is  do  r^M. 
positive  rule  of  law  against  their  giving  interest  on  a  sum  ascertained."   ^ 
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HUlhouBt  V.  DamB  was  anbsequent  lo  CaUon  v.  Bragg,  15  East,  223.  Bui 
neither  ffUihoute  ▼.  Bavis  nor  our  judgment  in  this  case  toucli  the  principle 
of  that  decision.  Calton  v.  Bragg  determined  when  interest  was  due  by 
virtue  of  the  contract.  The  court  in  Hiiihotue  v.  Davis,  and  we,  now  say 
that  although  it  be  not  due  ex  contraetUt  a  party  may  be  entitled  to  damages 
lo  the  amount  of  interest  for  any  unreasonable  delay  in  the  payment  of  what 
is  due  under  the  contract.  We  say*  in  the  words  of  Le  Blanc  J.,  that  we 
cannot  set  the  judgment  aside  without  being  satisfied  that  the  court  has  done 
what  it  was  not  warranted  to  do.  We  are  therefore  of  opinion,  that  as  there 
is  nothing  to  impeach  the  justice  of  the  Scotch  judgment,  we  ought  to  carry 
it  into  complete  execution.  Tlie  rule,  therefore,  for  increasing  3it  damages 
«.o  the  amount  of  the  interest  must  be  made  absolute. 

Bule  absolute. 


KNIGHT  t;.  BENETT. 

Plaintiff  entered  a  farm  under  an  oral  agreement  for  a  leate  for  ten  years ;  thoush  the 
time  of  paying  rent  waa  aettled,  it  did  not  appear  wbat  waa  the  atnouiU  to  be  paia ;  the 
leaae  was  never  executed  ;  but  plaintiff  oocypied  according  to  the  terma  of  the  proposed 
lease,  and  paid  a  certain  rent  for  two  years: 

Held,  that  the  leaaor  might  distrain. 

Rbplbtin.  Avowry,  for  two  years*  rent,  payable  half  yearly,  and  due 
March  25th,  1824.  To  this  the  plaintiff  pleaded  non4muiU  and  rieru  en 
aniert.  There  were  other  avowries  for  the  same  amount  of  rent  payable 
yearly,  to  which  the  plaintiff  pleaded  rient  en  arriere  only,  paying  into  court 
a  sum  which  would  cover  the  alleged  rent  to  Michaelmas,  1823. 

•^A21  ^^  ^^  ^"^^  before  Graham  B.,  Sussex  summer  assizes,  ''^1826,  a 
i  witness  proved  that  he  had  arranged  the  terms  of  a  proposed  lease  be- 
tween the  plaintiff  and  avowant  for  ten  years  from  Michaelmas,  1820,  as  to 
every  thing  but  th0  amount  of  the  rent;  that  he  told  the  plaintiff  the  rent  was 
to  be  paid  half-yearly,  at  Lady-day  ditid  Midiadmas  ;  and  that  in  ^pril,  1821, 
the  plaintiff,  who  had  entered  on  the  occupation  of  the  farm,  had  told  him  he 
should  pay  the  defendant  half  a  year's  rent  in  a  few  days. 

No  lease  was  ever  drawn  up.  Another  witness  proved  that  the  plaintiff 
had  paid  rent  to  Michaelmas  1822,  corresponding  with  the  amount  specified 
in  the  avowry ;  and  that  in  Jlpril  1824,  he  had  promised  to  pay  up  to  the  pre- 
ceding Lady*duy. 

It  was  objected  that  the  plaintiff  held  only  under  an  agreement  for  a  lease, 
and  not  under  any  actual  demise,  and  that  there  being  no  stipulation  for  the 
payment  of  a  fixed  rent,  the  avowant  had  no  right  to  disUrain. 

A  verdict,  however,  was  found  for  the  avowant,  with  leave  for  the  plaintiff 
to  move  to  set  it  aside,  and  enter  a  verdict  for  the  plaintiff. 

IVilde^  Serjt.,  accordingly,  in  the  last  term,  obtained  a  rule  nisi  to  this 
effect,  on  the  authority  of  Hegan  v.  Johnson,  2  Taunt.  148,  and  Hamerton  v. 
Stead,  3  B.  &  C.  478. 

Toddy n  Serjt.,  who  showed  cause,  suggested,  that  as  the  agreement  was 
invalid  under  the  statute  of  frauds,  the  plaintiff  became  tenant  from  year  to 
year,  and  by  the  payments  he  had  made,  had  sufficiently  fixed  the  amount  of 
the  rent  to  entitle  the  defendant  to  distrain ;  when  the  court  called  on 

WUde  lo  aapport  his  rule.     He  insisted  as  before,  that  there  was  an  absence 
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of  any  expiiss  demise  or  *of  any  stipulation  aa  to  the  amount  of  rent  r«Ag«> 
to  be  paid,  both  of  which  were  necessary  conditions  to  the  validity  of    '- 
a  distress  on  an  alleged  demise  for  a  sura  certain. 

Best,  C  J.  I  am  not  disposed  to  question  the  authority  of  the  cases  which 
have  been  cited  to  show,  that  the  merely  entering  on  premises  in  expectation 
of  a  lease  will  not  constitute  such  a  tenancy  as  to  entitle  the  lessor  to  distrain. 
But  these  cases  do  not  show  that  such  a  tenancy  as  would  authorise  a  distress, 
cannot  be  created  by  any  other  means  except  a  formal  lease.  Such  a  tenancy 
may  be  implied  from  circumstances,  and  the  question  is,  whether  in  the  pre- 
sent case,  svfficient  circumstances  were  left  to  the  jury  to  warrant  theiti  in 
drawing  the  conclusion  they  have  come  to.  They  were  perfectly  warranted 
in  finding  as  they  have  done.  It  would  be  strange  if  a  man  could  be  allowed 
to  occupy  land  for  three  years,  and  after  having  paid  two  years*  rent  and  pro- 
mised to  pay  what  rent  had  since  become  due,  could  be  permitted  to  say,  **  I 
have  not  been  a  tenant :  I  have  only  occupied  in  expectation  of  becoming  a 
tenant." 

The  evidence  here  is  all  one  way.  The  wimesses  prove  that  the  tenancy 
was  to  commence  from  Afichaelmoi ;  that  rent  was  to  be  paid  half-yearly, 
and  that  it  had  actually  been  paid  for  two  years,  at  the  rate  mentioned  in  the 
avowry.  The  facts  of  this  case  are,  therefore,  distinguishable  from  those 
which  have  been  cited,  and  the  verdict  of  the  jury  most  stand. 

Park,  J.  The  length  of  time,  during  which  the  plaintiff  was  in  possession 
and  paid  rent,  obviates  the  difficulty  which  might  have  otherwise  been  occa- 
sioned by  the  omission  to  execute  a  lease. 

In  this  view,  the  cases  which  have  been  cited  support  the  avo want's  claim. 
In  Began  v.  Johnson^  the  'occupation  had  only  continued  for  three-  r^oo^ 
quarters  of  a  year,  and  the  court  said,  **  The  occupier  certainly  did  not  '- 
become  tenant  from  year  to  year  at  the  beginning  of  the  first  month,  or  first 
three  months ;"  from  which,  as  well  as  from  the  language  used  in  Hamerion 
V.  Steadf  it  may  be  inferred  that  he  would  have  been  esteemed  a  tenant  from 
year  to  year,  if  he  had  staid  beyond  the  first  year. 

BuRROuoH,  J.  concurred. 

Gaselee,  J.  The  agreement  for  a  lease  for  ten  years  not  having  been 
reduced  to  writing  was  invalid :  but  the  plaintifi*  having  entered  and  occupied 
for  more  than  a  year  under  the  terms  of  that  agreement,  it  is  clear,  according 
to  all  the  cases,  that  be  was  tenant  from  year  to  year. 

Rule  discharged. 


KNIGHT  V.  BENETT. 

By  agreement,  as  well  ai  bv  custom  of  the  country,  a  tenant  was  to  have  the  use  of  tha 

barns  and  gste-rooms  to  tbrash  out  his  corn  and  fodder  his  cattle  till  the  May-day  after 
the  expiration  of  his  term  ;  his  term  expired  at  Michaelma»y  1824  ;  he  was  then  restrained 
by  injunction  from  carrying  off  the  premises,  corn  in  the  straw  :  in  January,  1825,  bis 
landlord  distrained  a  rick  of  corn  on  the  premises  :  Held,  that  the  distress  was  valid. 

This  was  another  replevin  between  the  same  parties,  upon  a  distress  of  a 
rick  of  corn  standing  in  a  field.  The  avowry  was  for  half  a  year's  rent 
alleged  to  be  due  at  Michaelmas,  1824,  upon  the  same  demise  aa  in  the  pre- 
ceding case.     The  plaintiff  pleaded  non  tenuit.  182 

Upon  the  trial  it  appeared  that  the  plaintiff  had,  under  a  notice  to  qnit, 
ceased  at  Michaelmas,  1824,  to  occupy  the  premises  in  respect  of  which  tlie 
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*3651  ^^^'^^  ^^  *niade :  that  by  an  injunction  out  of  chancery  he  had  been 
'■  reetrained  from  carrying  off  the  premieea  corn  in  the  straw  ;  but  that 
by  the  conditions  under  which  he  had  occupied,  as  well  as  by  the  custom  ut* 
the  country,  he  was  to  have  the  nse  of  the  barns  and  gate-room,  &c.,  to  thrasli 
out  hia  com  and  fodder  his  cattle,  till  the  May-day  after  the  expiration  of  his 
term.     The  distress  was  made  in  January  1825. 

A  verdict  was  found  for  the  avowant,  with  liberty  for  the  plaintifT  to  move 
to  «el  it  aside  and  enter  a  verdict  for  the  plaintitf,  on  the  ground  that  the  plain- 
tiff's interest  in  the  premises  having  determined,  and  he  having  ceased  to 
occupy  them,  a  distress  could  not  be  made  under  the  statute  of  8  ^^nn,  c   U. 

IVUde^  SeijL,  having  obtamed  a  rule  mat  accordingly,  the  court  stopped 
Taddyy  Serjt.,'who  was  to  have  shown' cause,  and  called  on 

fFUde,  to  support  his  rule.  The  plaintitf  *s  interest  in  the  premises  deter- 
mined at  Michaelmas^  1824.  The  custom  of  the  country  prevails  only  for 
the  benefit  of  the  occupier,  to  enable  him  to  carry  off  the  crops  he  may  have 
raised  ;  and  if  he  does  not  claim  the  benefit  of  the  custom,  he  cannot  be  liable 
10  the  burthens  it  may  impose.  The  plaintiff  disclaimed  any  intention  to 
occupy  beyond  the  expiration  of  his  term ;  and  his  corn  was  detained  on  the 
premises  against  his  will  by  the  party  who  afterwards  distrained  it.  If  he 
had  left  the  corn  voluntarily,  it  might  have  been  liable  to  distress  by  virtue  of 
the  custom,  hot  the  avowant  ought  not  to  be  allowed  first  to  detain,  and  then 
to  distrain  the  corn.  The  statute  8  Ann.  c.  14,  only  applies  where  the  tenant 
continues  in  possession;  but  the  plaintiff  had  quitted  the  premises  long 
before  the  distress. 

*3661  *Best,  C.  J.  The  express  contract  between  these  parties  is  for  a 
-I  holding  from  Michaelmas  to  Michaelmas^  but  there  is  an  implied  con- 
tract under  the  cuftom  of  the  country,  that  the  tenant  shall  continue  possession 
for  the  purpose  of  thrashing  and  foddering^up  to  the  May- Day  ensuing; 
and  the  question  is,  whether  the  landlord  could  distrain  between  Michaelmas 
and  May  Day,  for  the  rent  due  at  Michaelmas,  The  sUUite  o£  dune  does 
not  apply  to  the  point,  because  that  statute  gives  a  right  to  distrain  for  six 
months  after  the  determination  of  the  lease,  where  the  interest  of  the  laud- 
lord  and  the  possession  of  the  tenant  continues. 

Bnt  in  the  present  case  the  interest  under  the  lease  was  not  determined  ; 
and  the  case  of  Bevan  v.  Delahay,  1  H.  Bl.  5,  decides  the  question.  It  was 
holden  in  that  case  that  a  custom  for  a  tenant  to  leave  his  away-going  crop  in 
the  barns  of  the  farm  for  a  certain  time  after  the  lease  is  expired,  and  he  has 
quitted  the  premises,  is  good,  and  the  landlord  may  distrain  the  corn  so  left 
after  six  months  have  expired,  from  the  determination  of  the  term.  Lord 
Loughborough,  said,  **  It  has  often  been  determined  that  if  there  be  a  lease, 
and  after  the  determination  of  it  the  tenant  holds  over,  he  must  hold  upon  the 
terms,  and  liable  to  all  the  conditions  and  covenants  of  the  lease ;  and  it  is 
not  material  whether  the  interest  and  connection  between  the  landlord  and 
tenant  be  extended  by  such  holding  over,  or  by  the  operation  of  a  custom.** 

Park,  J.  This  case  is  one  of  a  continuing  tenancy,  and  Bevan  v.  DfJu- 
hay^  is  conclusive  on  the  point  under  consideration.  'i*hat  decision  was  con- 
firmed in  Boraston  v.  Green,  16  East,  71,  where  ^cryey,  J.,  considered  such 
9^^^^  a  custom  ^a  prolongation  of  the  term  during  which  the  landlord  might 
J  distrain  for  the  off-going  rent.  The  statute  of  Anne,  does  not  apply, 
because  the  term  is  continued  by  the  custom  of  the  country. 

Bdrrouoh,  J.  In  corn  countries  the  custom  of  the  country  arises  out  of 
the  necessity  of  the  thing,  for  without  such  a  custom  the  tenant  could  not  get 
in  his  com  in  late  harvests.  But  as  he  is  bound  to  thrash  it  out  on  the  land, 
the  custom  of  the  country  enures  as  much  to  the  benefit  of  the  landlord  as 
ot  the  tenant.  The  tenant  by  taking  away  his  corn  could  not  put  an  end  to 
the  contract  under  which  he  was  bound  to  thrash  it  on  the  premises  ;  and  the 
lenaocy  continuing  by  the  necessary  custom  of  the  country,  the  object  of  tlic 
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injunction  was  only  to  compel  him  to  do  what  he  was  bousd  to  do  under  hia 
contract.  I  have  no  doubt  that  the  tenancy  continued,  and  that  the  landlofd 
had  a  right  to  distrain  independently  of  the  statute  of  ^nne. 

Gaselee,  J.  The  question  is,  what  was  the  expiration  of  the  teaant'a 
term,  and  the  case  of  fftgUiworth  v.  DallUon^  Doug.  201,  clearly  sbowf 
that  the  expiration  may  depend  on  the  custom  of  the  country. 

Rule  dischaiged. 


•CROWDER  V.  AUSTIN.  [♦36S 

The  vendor  of  ■  horse  statioami  hie  serraai  to  join  in  the  hitfdiag  of  a  public  aiietton,  and 

the  servant  bid  op  to  23Z.  after  a  htma  fde  bidder  had  bid  181.  s 
Held,  that  the  sale  could  not  be  enfiorced  againal  a  isbeegaeni  bidder. 

The  plaintiff  soaght  to  recover  the  price  of  a  horse  sold  by  him  to  the 
defendant  at  a  public  auction,  one  condition  of  which  auction  was,  that  the 
horse  should  be  sold  to  the  best  bidder.  The  defendant,  himself  a  horse 
dealer,  resisted  completing  the  contract,  on  the  ground  that  after  a  bona  fide 
bidder  had  bid  12/.  a  servant  of  the  plaintiff's,  stationed  by  him  at  the  auction, 
made  repeated  biddings  up  to  23/. 

At  the  trial  before  BtU^  C.  J.,  London  sittings,  after  Michoelmat  term,  the. 
plaintiff  having  been  nonsuited  upon  proof  of  these  facts, 

Wilde,  Serjt.,  now  moved  for  a  rule  nisi  to  set  aside  this  nonsuit.  He 
argued,  that  the  decisions  in  which  it  had  been  holden  that  a  contract  of  sale 
might  be  avoided  upon  proof  that  the  seller  had  resorted  to  puffing,  turned, 
upon  a  presumption  that  a  fraud  had  been  practised  upon  the  purchaser,  How^ 
ard  V.  Castle,  6  T.  R.  042.  But  since  those  decisions,  puffing,  or  at  all  events, 
bidding  with  a  view  to  buy  in,  had  become  so  much  the  recognized  practice 
of  auctions,  that  it  was  impossible  to  say  that  any  purchaser  could  be  deceived 
by  it,  much  less  such  a  purchaser  as  the  defendant,  himself  a  horse  dealer, 
and  conversant  with  every  mode  of  disposing  of  horses. 

The  practice  of  bidding  for  the  purpose  of  buying  in,  is  recognized  by  the 
legislature,  which  has  provided  for  the  remission  of  the  duty:  {Best^  U.  J^ 
but  *notice  ought  to  be  given  of  the  intention  to  buy  in.]  And  the  rtAiia 
Lord  Chancellor  has  sanctioned  it  in  sales  under  the  authority  of  the  '- 
Court  of  Chancery.  Conolly  v.  Parsons,  3  Ves.  jun.  025.  Whether  the 
buyer  has  notice  from  the  seller,  or  from  the  notoriety  of  the  general  usage* 
is  indifferent.  The  language  of  Lord  Mansfield,  in  JSexwell  v.  Christie^ 
Cowp.  305,  applies  to  a  period  when  the  practice  was  not  so  notorious 
as  at  present. 

Best,  C.  J.  1  am  of  the  same  opinion  as  I  was  at  the  trial,  where  I 
thought  the  whole  transaction  was  a  fraud  on  the  defendant ;  but  as  the  ques- 
tion is  of  importance,  it  may  not  be  improper  to  grant  a  rule  nisi. 

Park,  and  Burrovoh,  Js.,  thought  a  rule  ought  not  to  be  granted,  expres-' 
sing  their  entire  concurrence  in  the  opinion  eicpressed  by  Lord  Mansfield. 

Gaselee,  J.,  thought  Lord  MansfieUVs  decision  satisfactory,  but  as  it  had 
once  been  objected  to,  was  willing  that  a  rule  nisi  should  be  granted. 

A  rule  nisi  was  granted  accordingly  ;  but 

PFilde,  Seijt.,  on  a  subsequent  day  finding  the  court  still  of  the  sams  . 
opinion,  said  he  was  instructed  by  his  client  to  carry  the  case  no  further.    By 
his  own  consent,  therefore,  the  rule  was 

Discharged,. 
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«Doe  dem.  SPENCER  v.  CLARK. 


Phis  court  will  not  stay  the  proceedings  in  an  action  brought  by  the  provisional  aasisnee 
of  the  insolvent  debtors'  cuuri,  on  an  objection  that  it  was  not  proved  at  the  trial  of 
the  cause  thai  the  assignee  had,  pursuant  to  1  Gr.  4.  e.  119.  a.  11.,  the  authority  of  the- 
inaolvent  debtora'  court  to  proceed. 

A  VERDICT  was  recovered  for  the  plaintiff  in  this  ejectment,  on  the  demise 
of  the  provisional  assignee  of  the  Insolvent  Debtors*  Court.  At  the  trial,  the 
lessor  of  the  plaintiff  did  not  show  that  he  was  authorized  by  that  court,  and 
by  the  major  part  in  value  of  the  creditors  of  the  insolvent,  to  bring  the  ac- 
tion ;  and  upon  this  ground,  a  rule  nisU  to  set  aside  the  verdict,  having  been 
discharged,  3  Bingh.  203. 

H'Ude^  Seiju,  idler  referring  to  1  G.  4,  c.  119,  s.  11,  (by  which  it  is  enacted, 
with  respect  to  actions  bv  assignees  of  an  insolvent  debtor*  '*  That  no  suikin 
law  be  proceeded  in  furtner  ihan  an  arrest  on  mt$M  process,**  '*  without  the 
consent  of  the  major  part  in  value  of  the  creditors  of  the  prisoner,**  "  and 
without  the  approbation  of  one  of  the  commissioners  of  the  said  court**') 
obtained  a  rule  nUi  for  staying  proceedings. 

Zaf0e«,  Serjt.4  who  showed  cause,  objected  that  the  application  was  too  late 
sAer  verdict,  and  he  referred  to  I^igh  v.  JTen/,  8  T.  R.  362^  in  which  the 
court  refused  after  verdict  to  stay  proceedings  in  debt  on  a  penal  statute, 
though  no  affidavit  had  been  filed  pursuant  to  21  Jac,  1,  c.  4,  that  the  offence 
was  committed  in  the  county  where  the  action  was  brought,  and  within  a 
year  before  the  bringing  of  it.  The  application,  too,  ought  to  have  been  made 
to  the  Insolvent  Debtors*  Court. 

*37I1  *  Wiide.  The  Insolvent  Debtors*  Court  could  not  stay  the  proceed- 
J  ings  of  a  superior  court.  The  statute  of  1  G.  4,  c.  1 19,  ».  II,  and  3 
O,  4,  c.  123,  J.  2,  are  express,  that  the  assignee  shall  not  proceed  after  mesne 
process  without  the  sanction  of  that  court;  and  in  the  present  case,  he  might 
have  applied  for  and  have  obtained  that  sanction,  if  the  Insolvent  Debtors' 
Court  had  been  willing  to  afford  it,  in  the  interval  between  the  discharge  of 
the  rule  for  setting  aside  the  verdict  and  the  present  application. 

Best,  C.  J.  This  application  to  the  court  depends  on  the  eleventh  section 
of  1  G.  4.  c.  119.,  by  which  it  is  enacted,  *«That  no  action  in  law  be  pro- 
ceeded in  further  than  an  arrest  on  mesne  process,*'  **  without  the  consent  of 
the  major  part  in  value  of  the  creditors  of  the  prisoner,'*  **  and  without  the 
approbation  of  one  of  the  commissioners  of  the  said  court ;" 

And  on  the  second  section  of  3  G.  4,  c.  123.,  by  which  it  is  enacted, 
**  That  it  shall  be  lawful  for  the  provisional  assignee  to  sue  in  his  own  name, 
if  the  said  court  shall  so  order,  for  the  recovery,  obtaining,  and  enforcing  of 
any  estate,  debts,  effects,  or  rights  of  any  such  prisoner.** 

We  have  already  decided,  that  it  was  not  inquirable  at  the  trial  of  this  cause, 
whether  or  not  the  provisional  assignee  sued  with  the  authority  of  the  Insol- 
vent Debtors'  Court.  It  was  not  the  object  of  the  legislature  to  provide  a 
defence  to  such  as  did  not  pay  what  they  owed  to  an  insolvent  estate,  or 
wrongfully  kept  possession  of  any  property  belonging  to  such  estate.  The 
defendant  could  not  be  permitted  to  raise  this  objection  either  in  this  court  or 
M.01  ^^®  Court  for  the  Relief  of  Insolvent  ^Debtors.  I  do  not  mean  to  say 
J  that  this  court  might  not,  on  the  application  of  a  creditor  of  an  insol- 
vent, stay  an  action  that  was  brought  by  the  provisional  assignee  of  the  Insol- 
vent Debtors'  Court  without  tlie  consent  of  the  major  part  in  value  of  the 
creditors  and  the  approbation  of  one  of  the  commissioners  of  the  Insolvent 
Debtors'  Court.  But  it  must  be  a  very  extraordinary  case  in  which  we  should 
inlerfere ;  the  intent  of  the  legislature  in  introducing  these  clauses  into  the 
acts  being  only  to  prevent  insolvents'  estates  from  being  wasted  in  uselesf 
litigation.  We  should  say  go  to  the  Insolvent  Debtors'  Court,  who  have  better 
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means  of  knowing  than  we  can  have,  whether  the  suit  instituted  is  likely  to 
he  beneficial  lo  the  creditors  or  noC  It  has  been  said  that  the  Insolvent 
Debtors'  Court,  cannot  stay  the  proceedings  in .  an  action  in  this  court,  but 
they  can  order  the  provisional  assignee,  who  is  their  own  officer,  not  to  go 
on  with  the  cause  ;  and  if  he  disobeys  their  order  (which  is  not  very  likely) 
they  can  punish  or  dismiss  him.  The  Chancellor  cannot  prevent  a  court  of 
common  law  from  proceeding  in  an  action,  but  he  may  commit  the  party  and 
his  attorney  to  the  Fleti^  who  moves  a  court  of  common  law  to  proceed  after 
service  of  injunction.  We  do  not  stop  a  cause  on  equitable  grounds  of  de- 
fence, but  leave  a  defendant  to  his  remedy  in  a  court  of  equity.  In  cases  of 
bankruptcy  the  assignees  are  not  entitled' to  commence  a  suit  in  equity  with- 
out die  consent  of  the  creditors  at  large ;  but  if  they  do  so,  the  practice  is 
not  to  stay  the  proceedings,  but  to  restrain  the  assignees  for  the  future. 

Park,  and  Burrouoh,  Js.,  concurred. 

Gaselee,  J.  The  legal  estate  in  the  insolvent's  property  has  been  coh- 
veyed  to  the  provisional  assignee,  *and  the  defendant  has  no  right  to  r^o^o 
withhold  from  the  creditors  what  belonged  to  the  insolvent.  In  ex  ^ 
parte  fVhiichurch^  I  Atk.  2IO4  though  the  court  reprobated  the  assignee  of 
a  bankrupt  for  suing  without  authority,  they  did  nbt  stay  the  proceedings,  but 
only  restrained  the  assignee  for  the  future.  The  Insolvent  Debtors'  Court, 
is  more  likely  to  interfere  with  eflect  than  we,  where  auy  of  its  assignees 
have  misconducted  themselves,  and  to  that  court  the  present  application  ought 
to  have  been  made. 

Rule  dischaiged. 


TOOTH  e.  BAGWELL. 

Where,  upon  the  day  appointed  for  the  trial  of  m  writ  of  right,  only  three  of  the  knights 
appeared,  and  the  shenfT returned,  that  the  fourth  waa  too  ill  to  appear  in  that  or  the 
enauinff  term,  which  return  was  coulirmed  by  the  affidavit  of  a  medical  man,  the  court 
granted  a  aummone  for  another  knight. 

This  being  the  day  appointed  for  the  trial  at  bar  of  a  writ  of  right  be- 
tween the  above  parties,  the  grand  assiie  was  called,  when  only  three  of  the 
knights  appeared,  and  the  sheriff  returned,  that  Sir  George  Jlldergcn,  the 
fourth  knight,  was  too  ill  to  attend  either  in  this  or  the  ensuing  term. 

There  was  also  an  affidavit  from  a  medical  man,  that  it  was  improbable 
Sir  George  would  ever  be  suffieiently  recovered  to  attend  ;  upon  which, 

Bosanguetf  Serjt.,  moved,  that  the  process  issued  for  choosing  and  sum- 
moning the  grand  assize  should  be  taken  off  the  roll,  and  a  new  venire,  with 
an  entry  of  continuances,  be  issued,  for  summoning  four  knights  to  choose 
the  grand  assize,  or 

That  a  suggestion  should  be  entered  of  the  inability  of  Sir  George  Alder* 
son  to  attend,  by  reason  of  sickness  *and  infirmity ;  that  he  should   r«o74 
be  discharged  from  his  attendance,  and  that  a  summons  should  issue   *> 
for  another  knight,  with  a  distringas  to  compel  the  future  attendance  of  the 
three  who  were  present 

In  support  of  this  motion  he  referred  to  a  dictum  in  Lord  Windsor  v.  St, 
John,  Dyer,  98,  confirmed  by  22  £d.  3,  fol.  18.,  from  which  it  appeared  that 
a  rule  in  the  latter  alternative  had  been  granted  where  one  of  the  knights 
had  died  ;  and  he  cited  Rex  v.  Cowle,  2  Burr.  869,  in  which  Lord  Maniffield, 
had  said,  the  law  was  clear  and  uniform  under  which  the  court  had  exercised 
a  jurisdiction  over  its  own  process. 
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Vmighioh  and  ffilde^  Seijla.,  opposed  the  motion,  on  the  ground  that  it  was 
diseretionary  with  the  court  whether  they  should  comply  with  or  discharge 
such  au  api^icatioo,  and  that  the  discretion  of  the  court  had  never  been  ex- 
ercised  to  assist  a  writ  of  right*  which  was  deemed  a  vexatious  suit.  In 
Aiiamt  V.  HadufOj^  i  Marsh,  002,  they  had  refused  to  quash  a  writ  of  sum- 
mons in  a  similar  proceeding;  and  as  to  the  case  in  the  Fear  Books,  there 
was  a  great  difl'erence  between  death  and  a  temporary  infirmity,  which  was 
too  uncertain  a  ground  for  such  an  application  as  the  present ;  besides,  that 
case  was  not,  as  the  present,  advanced  to  a  stage  beyond  that  in  which  the 
knights  had  made  their  election. 

Best,  C.  J«  Rights  to  easements  m  perfected  by  twenty  years  enjoy- 
ment, and  lost  by  nonuBer  for  the  same  period  of  time.  There  is  no  reason 
why  one  who  is  under  no  disability  to  assert  his  claim,  should  be  allowed 
sixty  years  to  bring  a  writ  of  right,  although  an  ejectment,  which  is  the  most 
*975l  ^^'^^^'^^^'^^  mode  of  deciding  a  *right  to  real  property,  cannot  be 
^  brought  after  twenty  years  from  the  commencement  of  the  plaintiif's 
title.  Whilst  the  title  to  lands  remains  in  doubt,  all  improvements  are 
suspended.  The  public  interest,  as  well  as  that  of  the  possessors*,  re- 
quire that  titles  should  be  rendered  indefeasible  as  soon  as  those  who 
may  be  supposed  to  have  claims  on  estates  have  had  a  fair  opportunity 
of  establishing  them.  I  much  wish  that  the  legislature'  would  shorten 
the  time  allowed  for  bringing  writs  of  right,  render  the  proceedings  under 
them  less  complicated  and  dilatory,  and  give  the  party  who  succeeds  his  rea- 
sonable ccwts.  But  whilst  the  law  allows  such  writs  to  be  brought  at  any 
time  within  sixty  years  from  the  accruing  of  the  tide,  judges  cannot  assent  to 
the  aigument,  that  all  such  writs  are  vexatious,  and  that  the  courts  should 
take  advantage  of  any  accident  to  prevent  the  demandant's  proceeding.  Judges 
have  no  authority  to  defeat  a  legal  right,  because  they  think  it  ought  not  to  be 
insisted  on.  If  a  law  be  inconvenient  or  unwise,  I  am  not  for  defeating  it  by 
indirect  ineans.  Let  the  full  force  of  its  inconvenience  be  felt,  and  then  the 
legislature  will  alter  it  in  a  proper  manner.  This. court  has  certainly  refused 
to  allow  an  irregularity  in  the  proceedings  on  a  writ  of  right  occasioned  by 
the  negligence  or  mistake  of  a  party  to  be  cured  by  amendment,  although 
they  would  permit  a  similar  defect  to  be  amended  in  any  other  species  of 
action.  But  there  is  a  difference  between  a  difficulty  arising  from  the  blunder 
of  a  party,  and  one  that  is  occasioned  by  the  act  of  God.  It  is  one  of  our 
maxims,  that  **  actus  Dei  nemt/it  faeii  injuriam.**  The  demandant  in  this 
case  is  prevented  from  proceeding  by  the  illness  of  one  of  the  knights  ;  and 
It  is  proved  by  affidavit  and  returned  by  the  sheriff,  that  it  is  highly  improb- 
able that  this  knight's  health  will  ever  be  so  much  improved  as  to  allow  him 
•37111  ^  A^^nd  die  trial  of  this  cause.  We  cannot  ^postpone  the  trial  in  the 
-I  hope  of  Sir  George  AldersofCs  recovery,  and  why  are  we  to  wait  for 
his  death  before  we  summon  another  knight  to  fill  the  place,  which  he  is  as 
incapable  of  filling  as  if  he  were  dead.  A  little  common  sense  is  sufficient 
without  any  authority  to  direct  us  in  so  plain  a  case.  Two  modes  of  reliev- 
ing the  demandant  have  been  pointed  out  to  us  by  the  law ;  one,  that  the  pro- 
cess issued  for  choosing  and  summoning  the  grand  assize  should  be  taken  off 
tlie  roll,  a  new  venire  be  issued  for  summoning  four  knights  to  choose  the 
grand  assize,  and  the  entry  of  proper  continuances  be  made :  the  other,  that 
a  suggestion  should  be  entered  that  one  of  the  knights  is  disabled  by  sickness, 
which  appears  likely  to  be  permanent,  from  attending  the  trial,  and  that  he 
has  been  on  this  account  discharged  from  further  attendance ;  that  a  summons 
should  issue  to  another  knight  to  supply  the  place  of  the  knight  incapable  of 
•attending,  and  a  distringas  to  compel  the  attendance  of  the  knights  now  pre- 
sent at  Uie  day  of  trial.  1  prefer  the  latter  mode,  first,  because  nothing  is 
done  more  than  the  necessity  that  has  arisen  requires.  There  is  no  occasion 
to  summon  four  knights  when  three  are  already  summoned,  nor  to  choose  a 
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grand  anftixe  when  one  is  already  ehoeen.  Secondly,  if  what  I  think  so  rea- 
sonable should  be  thoaght  by  others  unreasonable,  or  that  which  is  reasonable 
not  legal ;  if  the  loiter  mode  be  pursued,  what  has  been  done  will  appear  on 
the  record,  and  the  tenant  may  question  the  propriety  of  it  by  writ  of  erroi. 
In  the  case  in  Burrow^  referred  to  in  the  argument,  Lord  Mansfield  says,  tha» 
every  court  has  authority  to  control  its  own  process.  There  is  no  exception 
to  this  general  rule  ;  this  rule  is  essential  to  the  doe  administration  of  justice 
in  the  case  of  a  writ  of  right.  In  Lord  fVindwr  v.  St,  John^  one  of  the  judges 
said,  that  when  one  of  the  knights  was  dead,  it  was  the  practice  to  do  what 
is  desired  to  be  done  in  this  case.  *What  is  fit  to  be  done  in  the  case  r^^T^ 
of  the  death  of  a  knight,  is  equally  fit  when  one  of  them  is  prevented  ^  ' 
by  a  permanent  illness  from  attending  the  trial.  I  think,  therefore,  a  sug- 
gestion should  be  entered,  and  a  new  ventre  and  fHitringaw  issued  as  prayed 
by  the  counsel  for  the  demandant. 

Park,  J.  It  is  tnie,  that  the  books  funiish  us  with  no  ease  in  which  the 
court  has  been  applied  to,  to  sappty  the  absence  of  a  knight  who  has  been 
prevented  by  sickness  from  attending  in  his  place ;  but  the  principle  is  the 
same  where  the  attendance  hae  been  prevented  by  death. 

We  have  here  a  sufficient  reason  on  record  lor  the  discharge  of  Sir  George 
JUderson,  and  when  there  is  a  complete  assise  exeept  as  regards  him,  vrhy 
should  not  a  new  venire  issae  for  another  knight  ?  Adams  v.  Radway  does 
not  apply  on  the  present  occasion^  because  the  party  in  that  case  had  pro- 
ceeded irregularly ;  but  the  act  of  God  cannot  work  injustice,  and  we  must 
therefore  issue  a  venire  facias  for  another  knight. 

BuRROuoH,  J.  As  king  as  writs  of  right  are  allowed  by  kw,  we  must  act 
upon  them.  Where,  indeed,  the  parties  have  been  irregular,  the  courts  have 
not  shown  any  indulgence,  because  the  proceeding  is  a  late  one,  but  in  cases 
of  the  act  of  God  there  is  no  instance  of  the  courts  refusing  assistance. 

Gas£lee,  J.  It  is  no  indulgence  to  accede  to  this  motion  in  ^e  second 
alternative.  If  a  party  is  entitled  to  have  his  cause  tried,  the  court  must  not 
interpose  unnecessary  obstacles,  and  there  can  be  no  error  in  staling  on  the 
record,  the  reason  why  the  cause  has  not  proceeded  now.  It  appears  to  the 
court  that  there  is  no  probability  of  the  attendance  of  Sir  George  Alderson^ 
*and  the  defect  must  be  supplied  by  commanding  another  knight  to  r^^^a 
come  in  his  stead.  A  day  must  be  given  until  three  weeks  after  ■• 
Easter^  and  the  rule  for  a  ventre  to  summon  another  knight  must  be  made 

Absolute. 


SCAMON  et  al.,  v.  MAW. 

A  feme  covert,  entitled  to  a  copyhold,  earreodered  it  after  secret  examination  by  the 
steward,  to  the  uae  of  ber  husband  with  hia  aaeent,  teetified  by  hie  imnediate  admit* 
tance :    Held,  that  thia  surrender  was  valid. 

The  following  case  was  sent  for  the  opinion  of  this  court  from  the  vice- 
chancellor  : 

Mary  BuUen^  the  wife  of  Philip  Bulien,  was  entitled  to  a  certain  copyhold 
tenement,  consisting  of  a  messuage  with  the  outbuildings,  and  fifty-six  acres 
of  land,  within  and  parcel  of  the  manor  of  Greetham^  in  the  county  of  Lincoln. 

At  a  court  baron  and  customary  court,  holden  in  and  for  the  said  manor  on 
the  10th  of  December  1795,  by  the  steward  of  the  said  manor,  the  said  Mary 
Bullen  was  duly  admitted  to  the  said  tenement,  to  hold  to  her  and  her  heirs 
at  the  will  of  the  lord,  according  to  the  custom  of  the  said  manor,  by  the  ac- 


3T»3 


3    BlKGHAM.  199 


customed  rent  and  serrices ;  and  immediately  afterwards,  at  the  same  court, 
the  said  Mary  huBoi^  being  (Irsl  solely  and  secretly  ezsunined  by  the  said 
steward,  did  surrender  into  the  hands  of  the  lord  of  the  said  manor,  by  the 
acceptance  of  the  said  steward,  the  said  tenement  to  the  use  of  the  said  Philip 
Buiien^  his  heirs  and  assigns  for  ever.  'J'o  which  said  Philip  BulUn^  then 
personally  present  in  full  court,  the  lord  of  the  said  manor,  by  his  cteward, 
did  grant  thereof  seisin  by  the  rod,  according  to  the  custom  of  the  said  manor, 
to  have  and  to  hold  the  said  lenement  and  preittises  nnio  him,  the  said  Philip 
*3791  ^^^^^'^*  ^^  heits  and  ^assigns  for  ever,  at  the  will  of  the  lord,  aocord- 
->  ing  to  the  custom  of  the  said  manor,  by  the  accustomed  rents  and  ser- 
vices ;  and  the  said  Philip  thereupon  paid  the  line  payable  for  such  admittance, 
and  did  fealty,  and  was  admitted  accordingly.  ^ 

There  is  no  special  eusiom  in  the  manor  of  CheMmm  wm  to  the  surrender 
of  copyhold  estates  belonging  to  femes  coverL 

The  question  for  the  opinion  of  the  court  was,  whether  the  aforesaid  sur- 
render made  by  thti  said  Mary  Builtn^  to  the  use  of  her  husband,  the  said 
Pkii^  Bu/imf  was  a  valid  surrender  of  the  said  oopyhold  tenement  to  the  use 
of  the  said  Philip  Bullen^  his  heirs  and  assigns. 

Willie^  SeijU  The  surrender  was  valid.  It  is  clear  that  the  husband  and 
wife  together  might,  without  the  aid  of  a  eustoro,  mahe  a  valid  surrender. 
Bat  the  assent  of  the  husband  is  equivalent  to  kis  joining  in  the  surrender  ; 
and  his  assent  appears  by  his  being  admitted  at  the  same  court  at  which  the 
sarrender  was  inade :  by  his  taking  onder  the  surrsMier,  and  paying  the  line. 
There  is  no  reason  for  joining  him  in  the  surrender,  except  lo  express  his 
assent.  The  entire  interest  in  the  property  is  in  the  wife  ;  he  can  neither 
convey  nor  forfeit  the  ostate.  The  wife  is  admitted  notwithstanding  her 
coverture,  and  she  alone  does  fealty.  In  Compiim  v.  CoUinMorif  1  H.  BL,  334, 
the  wife  surrendered  without  her  husband,  and  the  court  thought  it  sufficient 
if  his  assent  appeared.  And  if  she  may  ooovey  atone  by  fine,  there  seems  to 
be  no  reason  why  she  should  not  convey  by  surrender. 

Boumqtttt^  Seijt.,  contra.  It  has  been  holden,  that  under  a  special  custom* 
*afl01  ^  ^^°^  covert  may  surrender  *aloaB.  with  the  assent  of  her  husband. 
-I  But  it  seems  to  follow,  if  this  be  law,  that  she  cannot  do  so  without  a 
custom,  and  no  custom  is  stated  in  the  pvesent  oaae.  A  custom  to  convey 
without  the  assent  of  the  husband  has  been  holden  bad ;  Sttphena  dem.  fVise 
V.  7^rr«4  2  Wils.  1 ;  and  the  case  of  a  fine  w  y^  dietinguishable  from  the 
present,  because  the  female  is  separately  exanmed  in  eonrt.  Taylor  v. 
Philips,  I  Ves.  fsn.  329,  however,  is  in  point,  to  show  that  the  surrender  by 
the  wife  alone  is  insufficient ;  and  Comphm  v.  CoUkuam^  2  Br.  C.  C,  377, 
note,  £den*s  edition,  which  has  been  overruled,  was  decided  on  the  ground  that 
the  feme  covert,  upon  whose  acts  the  questaoa  arose,  was  virtually  a  feme  sole, 
there  being  a  suspension  of  the  marital  rights.  But  aeeording  to  the  present 
opinion  of  the  courts,  marital  rights  cannot  be  suspended.  MttTBhall  v.  /?ti/- 
fen,  8  'J\  R.  545. 

Cmr.  adv.  wdi. 

Having  heard  this  ca^e  argued  by  counsel,  and  considered  it,  we  are  of 
opinion  that  the  surrender  made  by  the  said  Mary  Bullen  to  the  use  of  her 
husband,  the  said  Philip  BuUen^  having  been  made  in  his  presence  and  with 
his  assent,  testified  by  his  immediate  admittance  under  it,  and  she  having 
been  first  solely  and  secretly  examined  by  the  steward,  was  a  valid  surrender 
of  the  said  copyhold  tenement  to  the  use  of  the  said  Philip  Bullen^  his  heirs 
and  assigns. 

W.  D.  Best. 
J.  A.  Park, 

J.  BUHROUOH, 

S.  Gasxlxx. 
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VIN  THE  EXCHEaUER  CHAMBER.) 

POWELL  et  al.,  v.  SONNETT  et  ai. 

The  record  stated  a  Terdiet  for  plaintiffs  on  twelTO  ooants,  and  that  the  jary  were  dia- 

eharged  on  eight  othera. 
The  iaaues  on  these  Utter  counta  being  immaterial,  the  court  refuaed  to  reverse,  on  error. 

the  iudgment  for  plaintiff,  on  the  groand  that  the  diacharge  ot  the  jury  waa  not  stated 

on  tne  record  to  be  with  the  consent  of  the  partiea. 

Assumpsit.  The  declaration  contained  twenty  counts,  twelve  of  which 
were  special. 

The  defendant  below  pleaded  the  general  issue  to  all  the  twenty  counts,  and 
the  statute  of  limitations,  and  set  off  to  the  last  eight  counts. 

The  plaintiffs  below  replied  to  the  plea  of  the  statute,  that  they  were  beyond 
seas  ;  &nd  to  the  plea  of  set  off,  nil  debeni. 

The  defendants  below  rejoined  that  the  plaintiffs  below  were  not  beyond 
seas,  and  issue  was  joined  on  that  and  tlie  rest  of  the  pleadings. 

The  jury  found  for  the  plaintiffs  below,  damages  24,000f.  on  the  twelve 
special  counts,  for  the  defendants  below  upon  the  remaining  eight,  for  the 
plaintiffs  below  on  the  issue  uUra  nutre^  and  on  the  issue  on  the  set  off,  the 
jury  were  discharged. 

The  defendants  below  brought  error  into  this  court,  assigning  as  a  ground, 
that  it  was  not  stated  on  the  record  that  the  jury  had  been  discharged  on  the 
issue  arising  out  of  the  plea  of  set  off  to  the  last  eight  counts,  with  the  consent 
of  the  parties. 

Pattesorif  for  the  plaintiffs  in  error,  argued  that  the  jury  could  not  be  dis- 
charged by  the  authority  of  the  judge ;  that  the  consent  of  the  parties  was 
material ;  and  that  it  was  equally  material  that  such  consent  should  appear 
on  record ;  though  he  could  not  find  any  old  *entry  in  which  there  r«oQo 
was  any  mention  of  the  jury  having  been  dischaiged.  ^      ^ 

firodrick  for  the  defendants  in  error  contended,  that  the  eight  issues  on  the 
set  off  applying  to  the  same  causes  of  action  as  those  on  which  the  verdict 
had  been  found  for  the  defendants  in  error  on  the  general  issue,  those  eight 
issues  became  immaterial,  and  that  upon  an  immaterial  issue  the  jury  were 
discharged  by  operation  of  law ;  for  which  he  relied  on  CoB»y  v.  Diggotu, 
2B.  &  A.  546,  and  refused  to  amend  the  record,  which  the  court  offered  to 
allow  him  to  do. 

Best,  C.  J.  The  court  entertains  no  difficulty,  but  the  sum  at  stake  bein; 
large,  they  were  anxious,  by  allowing  an  amendment,  to  take  away  all  pre- 
tence for  carrying  the  cause  further.  As  it  does  not  appear  on  record  that 
there  was  any  bill  of  exceptions,  or  motion  for  a  new  trial,  or  in  arrest  of 
judgment,  we  must  presume  that  all  which  is  stated  on  the  record  to  have 
been  done  was  rightly  done,  and  the  judgment  of  the  court  below  must  be 

Affirmed 
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Croodt  were  consigned  to  L,  C  4*  Co.  or  tbeir  usigns,  *'  he  or  they  paying  freight  for  the 
■ame."  .L,  C,  ^  Co.  indorsed  the  bill  of  lading  to  JT.,  their  broker,  and  then  became 
bankrupt;  the  ship-owner,  in  ignorance  of  these  circamstanoes,  applied  to  L.  C.  ^  Co, 
for  the  frpighi,  and  fhen  sued  a.  for  it : 

Held,  that  iCwas  liable. 

This  was  an  action  of  assumpsit,  to  recover  the  freight  and  primage  of  some 
sugars  conveyed  by  the  plain  tiflT  from  the  fFesi  Indies  to  London. 

At  the  trial  before  Best,  C.  J.,  London  sittings  after  Trinity  term  last,  a 
verdict  was  found  for  the  plaintift'  for  200/.  damages,  subject  to  the  opinion  of 
the  court  on  the  following  case  : 

The  brig  Pursuit,  whereof  the  plaintiff  was  the  owner,  took  in  a  cargo  of 
sugars  at  the  island  of  Si,  Lucia,  and  arrived  with  the  same  in  the  ff^eU 
buiia  Docks,  where  the  cargo  was  afterwards  landed  and  warehoused.  Sun- 
dry hogsheads  of  sugar  forming  part  of  the  cargo  were  marked  C.  L.;  others, 
F.  D.;  others,  M.  D.  Bills  of  lading  were  signed  by  the  captain  of  the  ship 
for  the  sugar  in  question,  by  two  of  which,  the  portion  of  sugar  marked  F. 
I),  and  M.  D.  was  made  deliverable  to  the  shipper's  orders,  or  to  assigns,  he 
or  they  paying  freight  for  the  same,  with  primage  and  average  accustomed. 
By  the  third,  the  sugars  marked  C.  L.  were  made  deliverable  to  J,  R.  Lt 
Ckfvile  if  Co,f  or  to  assigns,  he  or  they  paying  freight  for  the  same,  with  pri- 
mage and  average  accustomed. 

The  bill  for  the  sugars  marked  F.  D.  was  indorsed,  '*  Deliver  the  within 
hhds.  of  sugar  to  Messrs.  Le  Cointe  4*  Co,,  provided  they  accept  my  draft  of 
*iiis  day's  date  in  favor  of  Messrs.  D,  Ferguson  if  Co,  for  200/.  sterling,  at 
ninety  days  sight,  otherwise  to  the  holder  of  the  said  drafl,  18th  September, 
1824."     (Signed  Salvigny.) 

Mg .,        *The  bill  of  exchange  referred  to  by  the  bills  of  lading  was  duly 
J    accepted  by  Le  Cointe  4*  Co,  previously  to  the  bills  of  lading  being 
handed  to  them. 

The  sugars  marked  F.  D.  and  M.  D.  were  entered  on  the  9th  of  Noveti%ber, 
1824,  by  the  owner  of  the  ship  at  the  custom-house,  to  be  warehoused  in  pur- 
suance of  the  statute  of  4  O,  4.  c.  24. 

On  the  same  day,  the  captain,  on  the  part  of  the  owner  of  the  ship,  gave 
notice  to  the  directors  of  fVest  India  Docks  Company  to  stop  the  sugars  F. 
D.  and  M.  D.  till  the  freight  was  paid. 

The  sugars  marked  C.  L.  deliverable  by  the  bills  of  lading  to  Le  Cointe  Sf 
Co,  were  not  then  stopped  as  the  others. 

On  the  25th  of  November,  and  10th  and  13th  of  />ecem6«r  respectively, 
the  defendants  presented  at  Uie  West  India  Docks  office,  the  three  bills  of 
lading  before  mentioned,  the  one  of  which  for  the  sugars  marked  C.  L.  had 
been  previously  indorsed  and  delivered  by  Le  Cointe  ^  Co,  to  the  defendants ; 
and  the  two  bills  of  lading  for  the  sugars,  marked  F.  D.  and  M.  D.  had  been 
indorsed  by  the  shippers  to  Le  Cointe  4"  Co,,  and  had  also  been  indorsed  and 
delivered  by  Le  Cointe  4*  Co,  to  the  defendants  :  and  under  and  by  virtue  of 
the  bills  of  lading  and  indorsements  thereon,  the  defendants  obtained  the 
if^uisfer  of  the  sugars  into  their  names  in  the  warehouse  and  books  of  the 
Dock  Company. 

On  the  16th  of  NovenUfer  the  defendant's  clerk  applied  to  Messrs.  Robert' 
stin  4-  Co.,  who  were  brokers  for  the  ship,  on  account  of  the  plaintiff,  and 
requested  that  the  stop  which  had  been  put  upon  the  sugars  in  pursuance  of 
the  captain's  notice  before  mentioned,  might  be  taken  off  from  the  sugars 
*3851  ™^'^^  *^'  ^'  ^"^  ^  ^*>  ^°^  ^^^^  ^^®  '^^^  sugars  might  be  delivered 
-'  out  of  the  docks ;  and  Messrs.  Robertson  ^  CS.  thereupon  signed  an 
order,  addressed  to  the  collector  of  the  fVest  India  Dock  Company,  with- 
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drawing  the  stop,  and  desirini^  thr^t  the  goods  in  question  might  be  delivered  to 
Le  Cointe  4*  Co.,  the  consignee  thereoft  or  their  assigns. 

This  order  was  brought  by  the  defendant's  clerk  to  the  dock  collector. 

On  the  16th  December^  Le  Cointe  4*  Cb.  suspended  their  payments,  on  the 
1st  of  January^  1825,  committed  acts  of  bankruptcy,  and  on  the  5th  of  /cin- 
t/ory,  a  commission  of  bankruptcy  was  issued  against  them,  which  was 
inserted  in  the  Gazette  of  the  8th  of  January, 

The  ptaintiiTs  brokers,  who  collected  the  freight  for  the  ship,  on  account 
of  the  plaintiff,  on  or  about  the  4th  of  January^  in  the  usual  course,  sent  an 
account  of  the  freight  note  to  Messrs.  Le  Cointe  4"  Cb.,  charging  them  as 
debtors  for  the  same.  Up  to  and  at  this  time  the  brokers  did  not  itnow  thai 
the  bills  of  lading  had  been  endorsed  by  Le  Cointe  &  Co.  to  the  defendants^ 
or  that  Le  Cointe  &  Co.  had  suspended  their  payments^or  had  committed  any 
acts  of  bankruptcy. 

On  the  8ih  of  January^  the  pUintifTs  brokers  applied  at  Le  Cointe^s  fy  Co. 
for  payment  of  the  freight,  and  were  then  first  informed  of  their  having  sus* 
pended  their  payments* 

And  the  plaintiffs  brokers,  on  the  same  8th  of  January, first  learnt  by 
enquiring  at  the  fFest  India  Dock  office,  that  the  bills  of  lading  had  been 
indorsed  to  the  defendants  ;  the  brokers  thereupon  applied  for  and  obUiined 
back  the  freight  note  from  Le  Cointe  ^  Co,^  and  on  the  8th  day  of  January 
delivered  a  freight  note  to  the  defendants,  charging  them  as  debtors  for  the 
same. 

*0n  the  10th  and  11th  of  January^  1825,  Messrs.  Robertson  fy  Co,    r*ogA 
and  the  plaintiff  gave  further  notice  to  the  directors  of  the  Dock  Com*   ^ 
pany,  countermanding  the  withdrawal  of  the  stop  for  freight,  and  ordering  all 
the  goods  to  be  detained. 

The  sugars  were  subsequently  delivered  out  of  the  docks  to  the  order  of 
the  defendants,  who  paid  the  dock  dues  for  landing  all  the  sugars,  which 
included  three  months*  warehouse  rent  for  the  same  from  the  time  of  landing. 

The  freight  for  the  sugars,  according  to  thjB  bills  of  lading,  was 


For  sugars  marked  C.  L.    • 
Do.     .      F.  D. 
Do.     .      M.  D.  . 

- 

£.    s.    d. 
-     38    12  10 
85    19     8 
1      6  10 

^125    19     4 

which  freight,  according  to  the  course  of  trade,  was  payable  on  the  Saturday^ 
upon  or  next  after  the  expiration  of  two  months  from  the  ship's  report,  viz. 
on  the  15th  of  January^  1825. 

The  defendants  were  sugar  brokers  in  the  city  of  London  f  were  employed 
by  Le  Cointe  ^  Co,  to  sell  the  sugars  in  question,  and  had  advanced  Le  Cointe 
4"  Co.  sums  of  money  on  account  thereof  at  the  times  the  bills  of  lading  w^re 
delivered  to  them  as  aforesaid. 

The  defendants,  in  their  account  with  Le  Cointe  ^  Co.  debited  them  with 
the  amount  of  payments  made  by  the  defendants  in  respect  of  the  sugars,  and 
paid  over  to  the  assignees  of  Le  Cointe  if  Co.^  subject  to  the  decision  of  this 
question,  the  balance  of  the  proceeds  of  the  sale  of  the  sugars,  after  deducting 
such  payments,  and  the  charges  of  sales,  and  also  afler  d^ucting  the  advance 
which  they  had  made,  *and  the  amount  of  the  freight  claimed  in  the  r«^a. 
present  action.  1-  *^' 

The  question  for  the  opinion  of  the  court  was,  whether  the  plaintiff  was 
entitled  to  recover  the  whole  or  any  part  of  the  swo  of  125/.  19s.  4</.f  and  the 
verdict  was  to  be  entered  accordingly. 

PHlde^  Seijt.t  for  the  plaintifi*.    By  the  general  rule  of  law,  a  party  who 
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receives  a  bill  of  lading,  knowing  that  freight  has  not  been  paid,  receives  it 
under  an  implied  contract  to  pay  the  freight;  Bell  v.  Kj/mer,  1  Marsh.  146; 
Cock  V.  Taylor,  13  Eaat,  399 ;  and  under  the  act  for  regulating  the  West  India 
Docks,  goods  in  dock  are  in  the  same  situation  with  respect  to  claims  for  freight 
as  goods  on  board  ship.  Here  the  freight  is  made  payable  by  the  holder  of 
the  bill  of  lading;  the  defendants  receive  the  goods  under  the  bill,  with  notice 
that  the  freight  is  not  paid ;  and  as  to  the  plaintiffs  taking  the  stop  oif  the 
goods,  that  was  no  more  than  a  consent  that  they  should  be  delivered  pursuant 
to  the  terms  of  the  bill  of  lading,  without  releasing  any  party  who  might  be 
found  liable  to  pay  the  freight.  The  demand  on  Le  Cointe  4^  Co.  was  made 
in  ignorance  that  the  bill  of  lading  had  been  transferred,  and  therefore  cannot 
affect  the  plain tifTs  case. 

Here  the  court  called  on 

Toddy,  Serjt.,  for  the  defendants.  Freight  is  only  recoverable  by  reason 
of  a  contract ;  a  contract  cannot  be  transferred,  and  the  owner  of  a  ship  con- 
tracts for  his  freight  with  the  shipper.  [Gaselee,  J.  According  to  the  cases 
the  knowledge  of  the  terms  of  a  bill  of  lading  is  evidence  of  a  new  contract.] 
It  sometimes  happens  that  the  ship  owner  has  no  remedy  against  the  original 
*3881  *^^ipp^f «  ^^^  ^^  those  cases  the  courts  have  holden  the  receiver  of 
•'  the  goods  liable  ;  that  was  the  ground  of  the  decision  in  Cock  v.  Tay^ 
lor ;  but  the  court  said,  in  IFilson  v.  Kymer,  1  M.  &  S.  157,  which  is  m 
point  for  tlie  present  defendant,  that  they  would  not  go  beyond  that  case.  In 
Wilson  V.  Kymer  the  defendants  were  at  first  holden  not  liable ;  and  although 
the  oltimate  decision  was  different,  yet  that  turned  on  the  ground  of  previous 
dealing  between  the  parties.  In  Cock  v.  Taylor  the  defendants  were  pur- 
chasers of  the  bill  of  lading ;  in  the  present  case  the  defendants  are  not  pur- 
chasers of  the  bill  of  lading,  nor  do  they  receive  the  goods  under  it,  but  by 
virtue  of  the  order  of  Robertsons,  as  the  agents  of  Le  Cointe  4'  Co.  In  Moor- 
som  V.  Kymer,  2  M.  &  S.  303,  where  ship  owners  were  to  be  paid  for  the 
hire  of  a  ship  under  the  terms  of  a  charter  party,  and  the  bill  of  lading  was 
to  deliver  the  goods  to  the  charterers  or  their  assigns,  he  or  they  paying  freight 
as  per  charter  party,  it  was  holden  that  the  indorsees  of  the  bill  of  lading  were 
not  liable  to  the  ship  owner  upon  an  implied  assumpsit  arising  out  of  the 
receipt  of  the  goods  under  the  bill  of  lading.  And  though  in  Bell  v.  Kymer 
they  were  holden  liable  to  the  charterer,  that  decision  turned  upon  the  partic« 
ular  conduct  of  the  indorsers. 

The  liability  of  consignees  rests  on  the  custom  of  trade,  Roberts  v.  Holt, 
Show,  443,  which  does  not  extend  to  indorsees.  The  credit  here  was  certainly 
given  by  the  ship  owner  to  Le  Cointe  4*  Co.:  he  applied  to  them  first  for  pay- 
ment ;  if  he  had  sued  them,  it  would  have  been  no  defence  for  them  to  have 
said  that  the  bill  of  lading  had  been  handed  over  to  Kemble  4*  Co.;  and  if  Le 
Cointe  4'  Co.  are  liable,  Kemble  4*  Co.  are  discharged.  They  only  act  as  bro- 
kers, and  it  will  be  a  great  hardship  if  they  are  held  liable.  At  all  events,  a 
*aa01  *^^""^  ^^  general  assumpsit  for  freight  is  not  siifScient  as  to  those 
i  goods  for  which  the  freight  was  to  be  paid  by  the  acceptance  of  a  bill 
at  ninety  days  sight.  That  was  a  special  engagement,  and  ought  to  have  been 
described  in  a  special  count. 

Best,  C.  J.  It  being  clear  that  justice  will  be  done  by  allowing  the  ver- 
dict for  the  plaintiff  to  stand,  the  court  has  only  to  see  that  its  judgment  is  not 
inconsistent  with  previous  decisions.  It  has  been  insisted,  on  the  part  of  the 
defendants,  that  the  verdict  for  the  plaintiff*  is  inconsistent  with  the  law  of 
England,  because  the  contract  on  the  bill  of  lading  is  with  the  shipper  or  Le 
Coinle  4"  Co*f  and  that  the  liability  of  these  parties  cannot  be  transferred  to 
the  defendants.  Bnt  this  argument  is  founded  on  an  inaccurate  statement  of 
the  terms  of  the  bills  of  lading.  Neither  the  shipper  nor  Le  Coinle  4*  Co. 
agree  bj  these  instruments  to  pay  the  freight.  These  are  receipts  for  the 
goodi,  with  an  undertaking  on  the  part  of  the  captain  that  he  will  deliver 
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them  to  the  legal  holder  of  these  bills,  on  such  holder's  paying  the  freight 
The  captain  has  a  lien  for  the  freight  against  whoever  shall  become  the  owner 
of  the  goods.  The  owner  could  not  compel  the  captain  to  deliver  the  goods 
from  his  actual  possession  without  paying  the  freight.  The  act  for  regulating 
tlie  ff^cBt  India  Docks,  continues  the  lien  for  freight  whilst  goods  delivered 
from  a  ship,  and  liable  to  freight,  remain  in  those  docks.  Whoever  obtains 
the  delivery  of  goods  under  such  a  bill  of  lading,  contracts,  by  implication, 
to  pay  the  freight  due  on  them.  There  is  no  assignment  of  contract,  no  shift- 
ing of  liability.  The  receiver  of  the  goods  is  an  original  contractor  to  pay 
the  freight  of  them.  With  respect  to  the  alleged  hardship  on  brokers,  they 
know  the  terms  of  the  bill  under  which  they  claim,  they  know  what  freight 
is  due,  and  they  need  not  make  'advances  beyond  the  value  of  the  r^ooQ 
goods  subject  to  freight ;  the  hardship  on  the  ship  owner  would  be  ^ 
much  greater  if  after  having  brought  the  goods  to  £ngland,  he  should  not  be 
•entitled  to  recover  freight  from  the  parties  who  possess  them  under  the  bill 
•of  lading.  Cock  v.  Taylor,  is  expressly  in  point  for  the  plaintiff.  It  has 
ibeen  attempted  to  distinguish  that  case  from  the  present  by  the  circumstance, 
ithat  the  plaintiff  in  that  case  had  made  no  application  to  the  consignee  before 
applying  to  the  defendant,  and  that  the  defendant  was  there  a  purchaser  of  the 
•bill  of  lading.  With  respect  to  the  application  to  the  consignees,  it  was  made 
when  the  plaintiff  supposed  them  to  be  the  holders  of  the  bills  of  lading;  the 
•moment  the  plaintiff  discovered  that  the  bills  of  lading  had  been  transferred 
ito  the  defendants,  he  applied  also  to  them  ;  and  a  man  is  hot  bound  by  what 
:he  does  in  ignorance  of  the  actual  circumstances  of  his  case.  As  to  the  cir- 
cumstance of  the  defendant  in  Cock  v.  Taylor,  being  a  purchaser  of  the  bill 
of  lading,  the  effect  of  that  is  got  rid  of  by  Bell  v.  Kymer,  in  which  the 
defendant  was  only  a  broker,  and  in  which  Gibba,  C.  J.,  said,  **  the  holders 
of  a  bill  of  lading  were  bound  to  know  that  they  were  liable  for  the  freight." 
That  decision  is  not  touched  by  any  subsequent  case,  for  PFiUon  v.  Kymer^ 
turned  on  a  different  point ;  and  every  Judge  in  that  case  confirmed  the  deci- 
sion in  Cock  V.  Taylor.  In  IVilson  v.  Kvmer,  the  defendants  did  not  obtain 
the  goods  under  the  bill  of  lading,  but  under  the  order  of  the  consignees.  In 
Moorsom  v.  Kymtr,  the  inference  of  an  implied  contract  was  repelled  by  the 
existence  of  a  special  contract  under  a  charter  party  ;  and  Le  Blanc,  J.,  said, 
*'The  law  will  not  raise  an  implied  promise  where  there  is  an  express  agree- 
ment between  the  parties."  But  he  also  said,  **  Where  the  ship  is  a  general 
ship,  and  there  is  no  other  to  whom  the  parly  can  resort,  the  law  will  imply 
a  promise  to  prevent  a  failure  of  justice."  *There  would  be  a  r#«o| 
failure  of  justice  if  such  a  promise  were  not  implied  in  the  present  ^ 
instance. 

With  respect  to  the  declaration,  the  contract  having  been  executed,  the 
plaintiff  is  entitled  to  recover  on  the  general  count  for  freight,  which  was  the 
form  of  the  declaration  in  Cock  v.  7'aylor. 

Park,  J.  The  arguments  which  have  been  urged  on  the  part  of  the  defend- 
ants to-day,  were  pressed  in  many  of  the  prior  cases,  but  in  vain  ;  and  t|ie 
authority  of  Cock  v.  Taylor,  has  remained  unimpeachable. 

fVilson  v.  Kymtr,  and  Moorsom  v.  Kymcr,  are  plainly  distinguishable  on 
the  ground  stated  by  my  Lord  Chief  Justice.  And  in  Bell  v.  Kymer,  which 
was  decided  by  Gibbs,  J.,  a  man  most  eminent  for  his  knowledge  of  commer- 
cial law,  the  defendants  were  brokers,  and  the  decision  in  Cock  v.  Taylor, 
was  confirmed. 

BuRROUGH,  J.  I  agree  as  to  the  justice  of  this  case,  and  that  we  are  now 
"bound  by  the  decision  in  Cock  v.  Taylor,  although  if  I  had  been  a  Judge  of 
the  Court  of  King*s  Bench,  when  that  case  was  argued,  I  am  doubtful  whe- 
ther I  should  have  concurred  in  the  decision. 

With  respect  to  the  declaration,  I  think  that  a  general  count  for  freight  is 
not  sufficient  between  these  parties.     It  might  have  been  sufficient  between 
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the  ship-owner  and  the  consigrnees  after  the  contract  was  executed,  but 
when  the  ship-owner  parts  wilh  the  goods,  he  relies  on  the  undertaking 
of  the  party  to  whom  the  goods  are  delivered ;  and  as  against  him  the  decla- 
ration should  be  framed  specially  on  the  undertaking,  and  not  on  the  common 
liability  to  pay  freight,  which  seems  to  attach  only  on  the  shipper  or  con- 
signee. 

6.A8BLBB,  J.     It  is  not  material  now  to  decide  whether  an  action  like  this 

*3d21   ^^^^^  ^^  indorsees  of  a  bill  of  ^lading,  ought  originally  to  have 

•i   been  sustained  on  a  general  count  for  freight ;  such  a  count  has  been 

sustained  in  Coek  v.  Tayior^  and  that  decision  has  never  been  overruled.     I 

concur,  therefore,  with  the  rest  of  the  court  that  there  must  be 

Judgment  for  the  plaintiflT. 


BUTTERY  V.  ROBINSON. 

Devise  of  lands  to  A.  for  life,  remainder  to  B,  in  fee,  subject  to  and  charged  with  the  pay- 
ment of  202.  a  year  to  C.  D.  during  her  life,  to  be  paid  by  A.  as  long  as  she  should  live, 
and  after  her  decease  to  be  paid  by  B.  i 

Held,  a  charge  on  the  land,  for  which  C.  D.  might  distrain* 

Replevin.  The  defendant  avowed  for  the  arrears  of  a  rent  charge  which 
he  claimed  under  a  will  by  which  one  Maihew  Robinson^  devised  the  prem- 
ises in  which,  &c.,  to  his  wife  for  life,  remainder  to  his  sons  in  fee,  <^  but  sub- 
ject  nevertheless  to  and  charged  and  chargeable  with  the  payment  of  the 
yearly  rent  or  sum  of  twenty  pounds,  thereby  then  and  there  devised  and 
given  by  the  said  Mathew  Robinson^  to  the  said  defendant  and  her  assigns, 
during  the  term  of  her  natural  life,  to  be  paid  by  his  the  said  testator*s  said 
wife,  so  long  as  she  should  live,  and  after  her  decease  to  be  paid  by  his  said 
sons  equally  between  them,  by  four  equal  quarterly  payment^},  the  first  pay- 
ment thereof  to  begin  and  be  made  at  the  end  of  three  calendar  months  next 
afWr  his  the  said  testator's  decease.*' 

Plea.  That  the  said  Mathew  Robinson^  did  not  give  in  or  by  his  said  will 
any  power  or  right  of  distress,  nor  is  any  clause  or  power  of  distress  therein 
contained  to  enable  the  said  defendant  to  levy«  any  arrears  of  the  said 
rearly  rent  or  sum  so  given,  and  bequeathed  to  her  by  the  said  will  as 
aforesaid  in  case  such  yearly  rent  or  sum  should  at  any  time  be  in  arrear. 
Demurrer  and  joinder. 

*d931       ^Spankit^  Seijt.,  rose  to  support  the  demurrer,  but  the  court  called 
J   on 

Peake,  Seijt.,  to  support  the  plea.  He  argued  that  this  was  not  a  rent  seek, 
in  which  case  it  might  have  been  distrained  for  under  4  G.  2,  c.  28.,  but  a 
mere  personal  charge  on  the  party  who  should  be  in  possession  of  the  land, 
to  pay  the  annuity  so  long  as  he  should  possess  the  land ;  and  though  equity 
might  call  the  land  in  aid  of  the  personalty  if  the  possessor  proved  insuffi- 
cient, yet  there  could  be  no  distress  under  the  will. 

Best,  C.  J.  It  is  impossible  to  read  the  words  of  this  will  without  hold- 
ing the  sum  bequeathed  a  direct  charge  on  the  land,  which  is  expressly 
devised  **  subject  to  and  charged  and  chargeable  with"  the  payment  of  the 
yearly  sum. 

Judgment  for  the  avowant* 
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ANGELL  V.  ANGELL. 

In  a  writ  of  rigbt^  the  Bheriff  having  returned,  that  he  had  summoned  four  lawful  knights, 
to  wit,  A.  £.,  Esq.;  C.  D.,  Esq.;  E.  F,,  Esq.;  and  G,  h.,  Esq.:  field,  on  demurrer, 
that  this  return  could  not  be  traversed. 

This  was  a  writ  of  right  for  the  recovery  of  certain  lands  in  Vorkshire. 
To  the  precept  for  summoning  four  knights  to  elect  the  grand  assize,  the 
sheriff  returned  that  he  had  caused  to  be  summoned  four  lawful  knights  of 
his  county,  to  wit,  £.  P.,  Esq.;  ^,  B.^  Esq.;  C.  />.,  Esq.;  and  E.  /'.,  Esq.; 
girt  with  swords. 

The  gentlemen  named  in  the  return  being  called,  appeared  in  this  court  the 
3d  of  February,  duly  girt  with  their  swords,  when 

*Vaughan,  Serjt.,  ou  the  part  of  the  tenant,  challenged  them,  on  the  r^on^ 
ground  that  they  were  not  true  knights,  but  only  esquires,  and  ■- 

Taddy,  Serjt.,  objected  that  they  were  not  described  in  the  return  with  the 
tide  of  Sir. 

This  latter  objection  the  court  overruled,  holding,  that  in  legal  proceedings 
it  is  sufficient  to  describe  a  man  as  knight,  without  adding  the  prefix  Sir. 

With  respect  to  the  challenge,  the  court  gave  the  tenant's  counsel  time  to 
enter  it  on  the  record  in  the  proper  form,  holding  on  tlie  authority  of  Rtx  v, 
Edmonds,  4  B.  &  A.  471,  that  it  must  be  entered  on  record ;  aiid  ordered  the 
gentlemen  returned  as  knights  to  appear  in  court  at  eleven  this  day,  adding, 
tha;  the  entry  when  made,  should  be  considered  as  having  been  made 
instanter. 

The  gentlemen  with  swords  having  accordingly  again  made  their  appear- 
ance this  day,  and  the  challenge  having  been  duly  entered  on  record, 

Bosanqutt,  and  Spatikle,  Serjts.,  on  the  part  of  the  demandant,  after  some 
consultalion  whether  they  should  take  issue  on  the  allegation  in  the  chal- 
lenge, or  should  demur  to  it,  elected  to  demur,  contending,  on  the  authority 
of  Bro.  Abr,  263,  b.  pi,  18.,  that  the  sheriff's  return  was  not  traversable  oii 
this  ground  ;  observing  also,  that  there  were  numerous  instances  in  which  a 
sheritf  was  enjoined  to  return  legaies  miliies,  as  for  a  knight  of  the  shire  ; 
and  in  which,  nevertheless,  the  person  returned  was  not  actually  a  knight; 
it  was  sufficient  if  he  possessed  as  much  land  as  amounted  to  a  knight's  fee. 

Vaughan,  and  Taddy,  contra,  argued  that  if  the  sheriff's  return  could  not 
be  traversed  in  a  case  like  the  present ;  ♦neither  could  it,  though  he  r^gg. 
should  return  paupers  instead  of  knights ;  nor  even  upon  common  '- 
juries,  though  he  should  return  one  who  had  lost  his  liberam  legem,  or  a 
person  of  kin  to  one  of  the  parties.  As  to  qualification  by  possession  of  a 
knight*s  fee,  it  could  not  exist  subsequently  to  the  abolition  of  feudal  tenures 
by  the  statute  of  Car.  2. 

Best,  C.  J.  Notwithstanding  the  authority  of  Lord  Coke,  Co.  Litt.  294,  a, 
**  that  the  four  knights,  electors  of  the  grand  assize,  are  not  to  be  challenged,'* 
I  am  of  opinion  that  they  may  be  challenged  on  substandal  grounds,  and  that 
Lord  Coke^g  reason  to  the  contrary,  **  for  that  in  law  they  be  judges  to  that 
purpose,  and  judges  or  justices  cannot  be  challenged,"  must  be  deemed  insaA 
dcient ;  for  if  the  law  were  so,  a  sheriff  who,  by  virtue  of  his  office,  select* 
jurors,  must  be  deemed  a  judge,  and  the  array  could  not  be  challenged,  how- 
ever improperly  a  sheriff  might  act.  It  is  said  in  Sqmre  v.  Beed,  Moor,  07» 
that  challenge  must  be  made  upon  the  appearance  of  the  knights,  and  before 
they  are  sworn.  This  shows  they  may  be  challenged,  if  the  challenge  be 
tendered  in  proper  time.  But  I  am  decidedly  of  opinion,  that  upon  the  point 
now  under  eomidenK^oii,  like  return  of  the  sheriff  is  not  traversable.  Upon 
subjects  of  this  sort  we  cannot  expect  the  same  authority  as  upon  points  that 
eccur  more  frequently ;  we  must  be  satisfied  with  such  lights  as  the  old  books 
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aflbrd ;  and  the  dictum  in  Brook»'  Abridgemient  must  be  taken  to  be  conclu- 
sive, not  being  opposed  by  any  other  case.  There  is  no  analogy  between  the 
cases  of  common  juries  and  this  case  :  as  to  common  jurymen,  the  sheriff 
oniy  returns  that  they  are  good  men,  without  staling  that  they  are  freeholders, 
or  whether  they  possess  the  other  qualifications  required  by  statute ;  and 
*3961  *^^^^P^  ^^  ^^  present  case,  the  law  does  not  require  a  return  of  Uie 
-■  description  of  the  jurors.  The  writ  which  commands  a  sheriiF  to  re- 
turn a  member  for  a  county  is  hi  the  same  terms  as  the  writ  in  this  case.  It 
is  seldom  thai  persons  of  the  order  of  kuights  are  returned  for  counties.  Tiiere 
is  not  one  knight  sitting  for  any  county  in  this  parliament.  No  objection  was 
ever  yet  made  that  lawful  knights  were  not  returned,  and  I  am  persuaded  that 
tlie  House  of  Commons  would  not  permit  any  inquiry  to  be  made  on  this 
subject,  but  would  hold  the  return  of  the  sheriff  conclusive.  It  has  been  said 
at  the  bar,  if  tlie  court  will  not  allow  tlie  sheriff's  return  to  be  traversed,  he 
might  return  paupers,  or  persons  related  to  one  of  the  litigant  parlies,  under 
the  description  of  knights.  We  should  allow  it  to  be  pleaded  that  the  persons 
were  paupers  or  relatives  of  one  of  the  parties  in  the  cause,  because  such  plea 
would  raise  questions  important  to  the  justice  of  the  cause.  Any  material 
fact  may  be  traversed,  but  I  take  it  to  be  a  general  rule,  that  the  court  will 
not  allow  a  traverse  on  a  matter  altogether  unimportant  Such  traverses 
would  be  inconsistent  with  the  good  sense  on  which  special  pleading  is  founded. 
When  all  persons  who  held  a  knight's  fee,  and  who  would  not  be  a  disgrace 
to  knighthood,  were  forced  to  become  knights,  to  secure  the  return  of  men  of 
sufficient  knowledge  and  independence,  it  was  necessary  to  require  the  quali- 
fication of  knighthood  for  those  who  formed,  as  well  as  for  those  who  chose 
the  grand  assize.  Although  persons  that  possessed  a  knight's  fee  were  called 
**  chevalier,*'  Selden^  Titles  of  Hon.  707,  there  are  many  authorities  to  show, 
that  unless  tliey  were  knights,  they  could  not  serve  on  the  trial  of  a  writ  of 
right.  But  the  putting  an  end  to  that  abuse  of  prerogative  so  degrading  to 
•^071  ^^Y^^^y  o^  compelling  men  to  be  knights,  and  the  ^abolition  of  the 
J  tenure  by  knight's  service,  16  Car.  1,  20 :  12  Car.  2,  24,  have  bo 
altered  the  state  of  society,  that  it  would  now  be  difficult  to  find  in  any  county 
knights  sufficient  to  form  a  grand  assize.  If  knights  sufficient  could  be  found, 
I  believe  no  one  would  prefer  a  grand  assize  composed  of  them  to  one  of  un- 
titled landed  gentlemen.  I  think,  therefore,  we  may  safely  act  on  the  autho- 
rity of  the  case  cited,  and  hold  the  sheriff  ^s  return  conclusive. 

The  rest  of  the  court  havin^r  delivered  opinions  to  the  same  effect,  ^e  de- 
murrer was  allowed.  The  gendemen  returned  as  knights  were  sworn,  an4 
retired  to  elect  the  grand  assize;  they  returned  in  about  half  an  hour,  when 
the  list  of  those  chosen  was  read,  and  the  cause  adjourned* 


SAME  V.  SAME. 

Tkial  at  bar  s — what  eireomstanoea  insufficient  to  Mpport  an  application  for. 

Vauokan,  Seijt,  next  moved  for  a  trial  at  bar  in  this  case,  on  an  affidavit 
of  the  tenant's  attorney,  which  stated,  that  the  property  claimed  in  the  actioa 
consisted  of  three-fourths  of  a  certain  piece  or  parcel  of  land  simate  in  the 
parish  of  KiUed^  in  the  county  of  York^  near  the  Spurn  point  of  the  rivet 
Humbtr^  with  all  rights,  members,  and  appurtenances  belonging  thereunto. 
And  abo  three-four£  parts  of  certain  light-houses  erected  and  being  on  the 
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said  land :  and  that  the  revenues,  profits,  and  duties  arising  from  and  payable 
in  respect  of  such  light^houses  were  of  very  great  annual  value,  three-fqurth 
parts  thereof  being  to  the  *aniouut  of  upwards  of  six  thousand  pounds  r«Qgg 
by  the  year :  that  several  acts  of  parliament  had  been  passed  relating  '- 
to  the  said  light-houses,  and  the  said  revenues,  profits,  and  duties,  and  that 
several  difficult  questions  were  likely  to  arise  upon  the  construction  of  the 
said  acts  of  parliament,  or  some  of  them.  That  the  said  three-fourths  of  the 
said  piece  or  parcel  of  land,  and  the  said  light-houses  erected  thereupon,  were 
claimed  by  the  demandant  in  this  ease  as  alleged  heir  of  John  Angell,  Esq., 
late  of  Slockwell,  in  the  county  of  Surrey,  who  died  in  the  year  one  thousand 
seven  hundred  and  eighty-four,  and  that  the  said  John  Angell,  the  alleged 
ancestor  of  the  demandant,  left  a  will,  bearing  date  the  twenty-first  day  of 
Septe^nber  one  thousand  seven  hundred  and  seventy-four,  and  also  several 
codicils  ;  and  that  the  said  will  and  codicils  were  drawn  and  expressed  in  an 
involved  and  intricate  style  and  manner,  and  in  very  ambiguous  words,  refer- 
ring to  certain  peiligrees  of  the  testator*s  family  of  great  length,  obscurity,  and 
antiquity,  and  containing  numerous  bequests,  devises,  and  limitations,  and 
thereby  giving  rise  to  numerous  doubts  and  difficulties  both  as  to  the  legal 
import  of  many  of  the  clauses  and  limitations  of  the  said  will,  and  also  as  to 
the  persons  therein  designated  and  intended  to  be  described.  That  shortly 
after  the  said  testator's  death,  the  opinions  of  several  eminent  counsel  were 
taken  as  to  the  effect  and  construction  of  the  said  will,  which  persons  did  not 
agree,  but  all  stated  that  great  difficulties  existed;  which  difficulties  were 
likely  to  arise  in  the  course  of  the  trial  of  the  action,  as  deponent  had  been 
informed  and  believed.  That  the  said  testator  did  not  leave  any  near  rela- 
tions, and  that  it  was  necessary  to  go  through  long  and  intricate  pedigrees,  in- 
volving many  difficult  questions  of  law  and  fact,  as  deponent  had  been  informed 
and  believed,  in  order  to  ascertain  who  was  the  heir  at  law  of  the  said  testator. 
That  the  greater  part  of  the  *witnesses  for  the  tenant  resided  in  Lon-  r^ogg 
don,  and  in  other  places  much  nearer  to  H^estmimter  than  to  York,  ^ 
and  deponent  verily  believed,  that  a  claim  of  so  complicated  a  nature  must 
give  rise  to  much  difficulty  and  doubt,  and  would  require  to  be  discussed  with 
the  greatest  learning,  both  from  its  intrinsic  difficulties  and  the  importance  of 
the  right  which  it  was  brought  forward  to  substantiate.'* 

A  rule  nisi  having  been  granted, 

Bosanquet,  Serjt.,  who  showed  cause,  contended,  that  there  was  nothing  in 
this  affidavit  to  warrant  the  application  for  a  trial  at  bar ;  and  that  such  a  trial 
might  as  well  be  demanded  in  every  special  jury  case,  as  upon  such  grounds 
as  were  now  adduced.  He  cited  Crofts  d.  Dolby  v.  ff>//«.  And.  271,  Rex  v. 
Caermarthen,  Sayer.  79,  Holmes  v.  Brown,  Doug.  437,  JjOrd  Rivers  v.  Prati^ 
1  B.  &  B.  265,  to  show  that  a  trial  at  bar  was  never  granted  except  in  cases 
of  unusual  difficulty,  and  he  referred  to  Tidd,  718,  where  it  appeared  that  a 
trial  at  bar  had  been  refused  upon  the  very  title  now  in  dispute. 

Vaughan  and  Taddy,  Serjt.,  in  support  of  the  rule,  insisted  that  the  great 
value  of  property  in  dispute,  the  length  and  probable  difficulty  of  the  case, 
were  the  usual  grounds  on  which  trials  at  bar  were  granted.  In  Lord  Rivers 
V.  Pratt,  there  had  been  one  trial  at  Nisi  Prius  before  the  application  for  a 
trial  at  bar ;  but  the  present  case,  in  addition  to  other  grounds  for  consider- 
ation, involved  rights  of  the  crown. 

Best,  C.  J.  I  think  no  sufficient  ground  has  been  laid  for  this  application. 
When  we  consider  the  *inconvenience  and  difficulty  of  bringing  twenty-  rmAf^ 
four  jurors  from  Yorkshire,  the  accidents  to  which  they  might  be  liable,  '- 
and  the  possibility  of  the  cause  being  postponed  for  want  of  a  sufficient  atten- 
dance, an  absolute  necessity  ought  to  be  made  out  before  we  yield  to  the  ap* 
plication.  No  such  necessity  has  been  made  out  here.  Causes  of  much 
greater  importance  in  point  of  value  have  often  been  tried  at  Nisi  Prius  ;  and 
with  respect  to  the  difficulties,  they  should  have  been  presented  to  us  spectft- 
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cally,  in  order  to  er'able  us  to  determine  whether  a  judge  ui  Nisi  Prius  could 
be  equal  to  meet  them  or  not.  The  nature  of  the  doubts  on  the  acts  of  par- 
liament has  not  been  stated,  nor  has  the  will  referred  to  been  presented  for 
our  consideration,  and  as  for  the  rights  of  the  crown,  they  will  not  be  affected 
by  the  verdict  in  this  cause. 

The  case  which  has  been  referred  to  in  T^dd,  and  which  appears  to  have 
arisen  on  the  will  now  in  question,  is  expressly  in  point.  The  difficulties 
upon  that  occasion  must  have  been  the  same  as  upon  the  present,  and  unless 
the  court  was  then  wrong,  we  must  refuse  the  present  application. 

The  rest  of  the  court  concurred,  and  the  rule  was 

Discharged. 


•401]  *SM1TH  V.  FLOWER, 

Plaint  iff  prescribed  for  a  right  of  sole  pasture  "from  the  feast  o{  St,  Tkawtas  until  the  18lh 
of  April,**  and  proved  tne  exercise  of  the  right  between  those  periods : 

Held,  on  motion  to  set  aside  a  nonsuit,  that  it  was  not  necessary  to  allege  the  right  in  the 
pleadings  from  Old  St.  Tkomat^t  day. 

In  replevin  for  taking  cattle,  the  plaintiff  by  his  pleas  prescribed  for  the 
right  of  sole  feeding  and  depasturing  a  close  of  pasture  land  called  Prior*9 
Wood  Close^  **  from  the  feast  of  St.  Thomas  until  the  «18th  of  Jipril  yearly, 
and  every  year." 

At  the  trial  before  Gaselee,  J.,  at  the  last  Somenet  assizes,  the  plaintiff  pro- 
duced deeds,  (the  earliest  of  which  was  of  the  date  of  1763,)  in  which  deeds 
the  right  was  described  as  commencing  on  Si.  Thomas's  day,  and  ending  on 
the  18th  of  ^prii  ;  several  witnesses  proved  the  exercise  of  the  right  between 
those  periods ;  and  that  the  cattle  had  been  turned  in  on  Si.  Ttwmas^s  day, 
and  taken  off  on  the  18th  oi  AprU;  but  there  was  conflicting  testimony  as  to 
the  day  of  turning  in. 

Gaselee,  J.,  being  of  opinion  that  the  right  proved  commenced  from  Old 
5if.  Thomas's  day,  directed  a  nonsuit,  with  leave  for  the  plaintiff  to  move  to 
set  h  aside,  and  enter  a  verdict  for  himself,  if  the  court  should  be  of  opinion 
that  the  Si.  Thomases  day  mentioned  on  the  record  could  be  intended  to  mean 
Old  St.  Thomas's  dity. 

Taddy,  Seijt.,  having  obtained  a  rule  nisi  to  that  effect, 

Wilde,  Serjt.,  showed  cause.  The  St.  Thomas's  day  mentioned  on  the 
record  must  mean  the  present  statutable  iS*/.  Thomas's  day,  and  not  that  day 
which  was  St.  Thomas's  day  before  the  alteration  of  the  style  by  24  G.  2.  c. 
23.  s.  2.  But  the  prescription,  implying  an  immemorial  right,  must  refer  to 
the  Old  Si.  Thomas's  day.  The  day,  therefore,  mentioned  on  the  record  for 
*4021  *^^^  commencement  of  the  pasturage  is  not  consistent  with  the  imme- 
-I  mortal  right  alleged  and  proved,  and  the  nonsuit  must  be  sustained. 
This  record,  in  case  of  a  verdict,  would  be  evidence  of  a  right  commencing 
on  the  21st  of  December,  but  not  on  Old  St.  Thomas's  day.  A  coniracl  for 
a  sale  by  the  bushel,  means  by  the  statutable  bushel ;  and  if  any  other  were 
proved  to  have  been  agreed  on,  such  evidence  would  be  a  variance  from  the 
statement  of  the  contract.  Hoekin  v.  Cook  4  T.  R.  314.  In  Doe  d.  Spicer 
V.  Lee,  11  East,  312,  it  was  holden,  that  a  lease  from  Michaelmas  must  be 
taken  to  mean  New  Michaelmas  ;  and  unless  the  prescription  which  has  been 
alleged  entitles  the  court  to  imply  that  St.  Thomas's  day  must  mean  Oil  St. 
Thomas's  day,  the  allegation  has  not  been  supported.  Where  a  tenant  entered 
at  Micliaelmas  Old  Style,  a  notice  to  quit  at  Michaelmas  generally  has  been 
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holden  sufficient.  Doe  d.  Hind  v.  Vince,  2  Camp.  256 ;  but  there  the  notice 
has  reference  to  the  entry. 

Taddy,  The  plainttft*  does  not  allege  a  right  extending  over  a  greater  num- 
mer  of  days  than  he  would  have  alleged  if  this  case  had  arisen  before  the 
statute  for  altering  the  style ;  and  though  that  statute  altered  the  time  of  year 
on  which  those  days  should  fall,  it  did  not  alter  the  appellation  or  enumera- 
tion of  the  days  ;  so  that  if  it  was  correct  to  say  before  the  statute  that  the 
plaintiff**s  right  commenced  on  St,  Thomases  day,  and  ended  the  18th  of  .ipril, 
it  was  equally  correct  to  say  so  after  the  statute;  and  though  the  party  entitled 
to  the  right  might  be  bound  in  his  exercise  of  it  to  observe  the  new  distribu- 
tion of  time,  he  was  authorized  to  describe  it  by  the  old  denominations.  It 
is  not  necessary  upon  the  record  to  state  the  alteration  elfected  by  statute, 
*and  which  the  public  tribunals  are  obliged  to  recognize  judicially.  r*iin^ 

By  express  agreement,  the  new  or  the  old  division  of  time  may  be   ^ 
observed  ;  but,  if  nothing  appears  to  the  contrary,  the  old  denominations  must 
be  taken  to  apply  to  the  old  division,  though  the  exercise  of  rights  which 
accrued  under  that  division  may  be  continued  according  to  the  new. 

Best,  C.  J.  The  plaintiff  claims  a  right  of  common  of  sole  pasture  from 
SL  Thomases  day  to  the  18th  of  ^pril;  and  that  claim  he  supports  by  a  pre- 
scription which  supposes  a  grant  of  ancient  date.  Undoubtedly  in  a  deed 
made  subsequently  to  the  alteration  of  the  style,  Si.  Thomases  day  woald 
signify  the  day  appointed  for  the  celebration  of  the  feast  of  St.  Thoman  by  the 
statute  ;  but,  for  the  same  reason,  the  parties  who  speak  of  the  St.  Thomases 
day  in  an  ancient  grant  must  mean  the  day  on  which  the  feast  was  celebrated 
at  the  time  of  the  grant.  If  they  must  mean  that,  in  speaking  of  the  grant, 
80  must  they  in  speaking  of  the  prescription ;  and  the  difficulty  with  regard 
to  the  18th  of  ^pril  is  to  be  solved  in  the  same  manner.  This  will  not  alter 
the  rights  of  the  parties,  because  they  are  expressly  provided  for  by  the  5th 
section  of  the  statute.  The  right,  therefore,  has  been  well  described  on  the 
record,  and  the  rule  must  be  made  absolute. 

Park,  J.,  expressed  a  similar  opinion. 

BuRROuoii,  J.  The  prescription  is  alleged  from  time  whereof  the  memory 
of  man  is  not  to  the  contrary :  he  who  pleads  such  a  prescription  could  only 
mean  to  speak  of  the  old  division  of  time ;  and  though  he  pleads  after  the 
alteration  of  the  style,  he  must  in  speaking  of  such  a  prescription  mean  the 
same  distribution  of  time  as  existed  before.  Every  allegation  'of  this  ri^^A^ 
sort  must  be  taken  according  to  its  legal  effect ;  and  the  legal  effect  of  L^"^ 
an  ancient  prescription  implies  the  ancient  division  of  time. 

Gaselee,  J.,  considered  the  case  as  attended  with  some  doubt  and  difficulty, 
but  thought  the  safer  course  would  be  to  hold  the  pleading  sufficient. 

Rule  absolute. 


WYNDOWE  V.  The  Bishop  of  CARLISLE  and  FLETCHER. 

Costs  DOt  allowed  ia  quare  impedii. 

QuARE  impeditf  in  which  the  defendant /Te/cAer  obtained  judgment  as  in  case 
of  a  nonsuit,  last  term. 

The  prothonotary  having  refused  to  tax  the  costs,  on  the  ground  that  none 
were  allowed  in  quare  impeditf 

Cross,  Serjt.,  moved  for  a  rule  to  show  cause  why  he  should  not  be  directed 
to  tax  the  defendant's  costs. 
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He  urged,  that  by  14  G.  2.  c.  17.  costs  are  given  to  defendants  upon  judg- 
ment as  in  case  of  nonsuit,  in  all  cases  where  they  would  upon  nonsuit  be 
entitled  to  the  same ;  that  by  4  Jac.  1 .  c.  3.  defendants  are  entided  to  costs  on 
a  nonsuit,  in  all  cases  where  the  plaintiff  or  demandant  might  have  costs  in 
case  judgment  should  be  given  for  him ;  and  he  contended,  that  a  plaintiff  was 
entitled  to  costs  in  quare  impedii.  In  Pil/olcTs  case,  10  Rep.  116,  indeed,  it 
was  holden,  that  where  damages  were  newly  given  by  a  statute  subsequent  to 
the  statute  of  Gloucester,  the  plaintiff  should  only  recover  the  damages  given 
and  no  costs  ;  and  in  quare  impedit  damages  were  for  the  first  time  given  by 
*40'1  ^^^^  statute  of  *fVtstminster,  But  Lord  Coke  himself  contradicts  the 
''■'  rule  laid  down  in  PilfohCa  case.  In  2  Inst.  289,  he  says,  "  That  the 
statute  of  Gloucester  extends  to  give  costs  where  damages  are  given  to  any  de- 
mandan*  or  plaintiff  in  any  action  by  any  statute  made  afterwards."  The  rule  in 
Pilford^s  case  has  also  been  narrpwed  by  several  modern  decisions,  from  which 
it  may  be  collected,  that  the  plaintiff  is  entitled  to  costs  in  all  cases  where  single 
damages  arc  given  by  statute  to  tlie  party  grieved,  though  the  statute  may  be  sub- 
sequent to  thatof  Gloucester, ^li^  though  costs  ar-e  not  particularly  mentioned  in  it. 

In  IVitham  v.  HUl,  2  Wils.  91,  Willes^  C.  J.,  seemed  strongly  inclined  to 
overrule  PilfonVs  case ;  and  in  Greelhem  v.  The  hundred  of  Theale,  3  Burr. 
17-43.  Cress  well  v.  Houghton,  6  T.  R.  355,  Tyte  v.  Giode,  7  T.  R.  267,  and 
Jackson  v.  The  Inhabitants  of  CalesuH>rth^  1  T.  R.  71.  the  court  decided,  that 
the  statute  of  Gloucester  extends  to  give  costs  to  the  party  injured,  where 
no  damatres  were  recoverable,  either  before  or  by  that  statute,  but  have  been 
created  by  a  subsequent  one,  and  which  subsequent  one  gives  damages  without 
mentioning  costs. 

Thralc  v.  Bishop  of  London^  1  H.  Bl.  530,  is,  indeed,  opposed  to  there 
decisions  ;  but  Jackson  v.  The  Inhabitants  of  Cales worth  was  not  brought  to 
the  notice  of  the  Court  of  Common  Pleas  in  the  argument  on  that  case ;  nor 
was  the  passage  in  2  Inst.  289,  distinctly  adverted  to.  The  statute  of  GhU' 
tester  is  a  remedial  act,  and  ought  to  have  a  favorable  interpretation. 

Bc3T,  (/.J.  This  question  has  been  decided,  on  much  consideration,  in 
7%rale  v.  Bishop  of  I^ndon,  and  in  Pilford^s  case ;  and  whatever  may  be 
MfM]  ^^^  opinion  on  the  ^merits  of  the  case,  we  are  bound  by  those  deci- 
^  sions.  The  decisions  turn  on  the  general  principle,  that  no  damages 
are  given  on  the  recovery  of  a  spiritusd  right;  and  where  no  damages 
are  given  there  is  no  claim  for  costs.  In  the  cases  to  which  we  have  been 
referred  damages  were  allowable  ;  but  in  quare  impedit,  the  plaintiff  can  only 
recover  a  penally, — two  years  amount  of  the  value  of  the  living. 

Whether  or  not  the  statute  of  Gloucester  gives  costs  in  cases  in  which  dam- 
ages are  given  by  a  subsequent  statute  we  need  not  decide,  for  no  subsequent 
statute  gives  damages  in  quare  impedit. 

Tne  rest  of  the  court  held  themselves  bound  by  the  former  decisions,  and 
llie  rule  was 

Refused. 


SNOW  et  al.,  v.  PEACOCK  et  al. 

Tbc  defendants,  bankers  in  a  small  town,  gave  notes  of  their  own  to  a  stranger,  of  whom 
they  asked  no  questions,  in  exchange  for  a  500/.  Bank  of  England  note : 

Held,  ihattbe  plaintifis,  from  whom  the  500/.  note  had  been  stolen,  and  who  bad  duly 
adveriised  their  loss,  might  recover  the  note  of  the  defendants. 

Trover  for  a  500/.  Bank  of  England  note.  The  facts  of  the  case  as  made 
oat  on  the  trial  before  Best^  C.  J.,  London  sittings  aAer  .Michaelmas  term  last, 
were  as  follows : 
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la  September,  1824,  the  plaintiffs,  bankers  in  London,  recoived  from  one 
of  their  customers  a  dividend  warrant  for  the  receipt  of  1379/.,  the  amount  of 
which  they  were  to  place  to  his  credit.  The  next  day  they  delivered  it  to  a 
confidential  porter  of  the  house,  who  received  at  the  Bank  of  England  in 
exchange  for  it  various  notes,  and  among  them  the  note  in  question.  Of  this 
note  he  was  robbed  on  his  return  home.  Complaint  was  *im mediately  r^JM 
made  at  Bow  Street ;  handbills  and  placards  published  ;  application  ^ 
was  made  to  the  bank  to  stop  payment  if  the  note  should  be  offered  there ; 
and  its  number,  date,  and  amount,  were  advertised  in  the  Hue  and  Cry,  a  paper 
circulated  by  the  Secretary  of  State  for  the  Home  Department  to  announce  the 
perpetration  of  offences. 

On  the  24th  of  AprU,  1825,  the  note  was  presented  at  the  Bank  of  Eng^ 
land,  and  stopped.  It  was  then  traced  to  the  defendants,,  who  kept  a  bank  at 
Bourne,  a  very  small  town  in  Lincolnshire,  b^ing  a  branch  of  another  bank 
at  Sleaford. 

The  note  had  been  presented  at  the  bank  at  Bourne,  on  the  13th  of  April, 
by  a  respectable  looking  man,  who  two  hours  before  had  arrived  in  the  Zon- 
don  mail.  The  defendant's  clerk,  without  asking  any  questions  of  this  per- 
son, of  whom  he  knew  nothing,  or  learning  any  thing  more  about  him  than 
that  he  said  his  name  was  Edwards,  after  refusing  to  give  him  Bank  of  Eng' 
land  notes,  gave  him  500/.  wortli  of  the  defendant's  notes,  in  exchange  for 
the  note  in  question,  which  was  that  day  forwarded  to  the  defendant's  corres- 
pondent in  London,  and  placed  to  their  credit.  The  clerk  said  it  was  the 
usual  course  of  the  defendant's  business  to  exchange  notes  in  that  way ;  but 
in  the  course  of  eleven  years,  during  which  he  had  been  the  defendant's  clerk, 
he  had  never  before  changed  a  500/.,  a  300/.,  or  a  200/.  note.  He  had  never 
seen  the  Hue  and  Cry  ;  had  no  suspicion  that  the  note  had  been  stolen  ;  and 
stated  that  there  were  at  that  time  man^  fairs  in  the  neighborhood,  at  which 
it  would  be  more  convenient  to  negotiate  the  defendant's  notes  than  a  500/. 
Bank  of  England  note. 

Evidence  was  received  of  the  caution  observed  by  the  Bank  of  England^ 
and  London  bankers,  in  the  exchange  of  large  notes  ;  and  the  Chief  Justice, 
left  it  to  *the  jury  to  determine,  as  well  whether  the  plaintiff  had  acted  ra^Qo 
with  due  diligence  in  circulating  intelligence  of  the  robbery,  as  whether  '- 
the  defendants  had  exercised  sufficient  caution,  and  had  observed  the 
usual  course  of  business,  in  exchanging  the  note. 

The  jury  found  a  verdict  for  the  plaintiffs ;  but  added,  that  not  the  slightest 
suspicion  attached  to  the  motives  of  the  defendants. 

fFilde,  Serjt.,  having  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that 
the  Chief  Justice,  ought  to  have  left  the  case  to  the  jury  as  a  question  purely 
of  bona  fides  or  mala  fides,  in  which  the  exercise  of  caution  formed  only  one 
of  several  ingredients. 

Vaughan,  and  Bosanquet,  Serjts  ,  now  showed  cause.  Where  a  loss  must 
fall  on  one  of  two  innocent  persons,  it  has  always  been  holden  that  it  shall 
fall  on  him  who  has  omitted  to  proceed  with  the  ordinary  caution  which  is 
required  and  exercised  in  the  course  of  his  business.  This  is  the  principle 
to  be  deduced  from  all  the  cases.  Miller  v.  Bace,  1  Burr.  452,  Grant  v. 
Vaughan,  3  Burr.  1516,  Peacock  v.  Bhodes,  Doug.  633,  Down  v.  Hailing, 
4  B.  &  C.  330,  [which  have  in  effect  overruled  Lawson  v.  ff^eston,  4  Esp. 
56J  and  is  expressly  pointed  out  and  relied  on  by  Baijley,  J.,  in  Gill  v.  CubUi^ 
3  D.  &  C.  466,  where  he  reviews  all  the  former  decisions.  The  defendant's 
clerk  did  not  proceed  with  the  caution  which  the  course  of  his  business  re- 
quired, or  which  a  man  of  ordinary  prudence  would  have  exhibited,'  when  in 
a  small  town  he  gave  his  own  notes  in  exchange  for  a  500/.  bank  of  Eng^ 
larld  note,  without  making  any  inquiry,  although  he  had  never  exchanged  so 
large  n  note  before  ;  the  jury,  'therefore,  was  properly  directed.  Thts  r,  «<>p 
case  of  Solomons  v.  The  Bank  of  England,  13  East,  135,  is  in  point,   »■ 
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and  shows,  that  where  the  due  caution  has  not  been  observed,  it  is  imma- 
terial whether  the  party  receives  a  bill  of  exchange  or  a  bank  note'  payable 
on  demand.  In  Solomons  v.  The  Bank  of  EngUxnd^  the  court  decided  that 
the  loss  should  fall  upon  the  plaintiff's  principals,  because  they  had  taken  of 
a  stranger,  without  inquiry,  a  500/.  bank  note  in  a  foreign  country,  where 
notes  of  such  an  amount  were  seldom  seen.  In  Down  v.  Hailing^  the  same 
principle  was  applied  to  a  banker's  check,  and  it  would  apply  equally  to 
current  coin,  if  the  current  coin  could  be  identified. 

fVilde^  and  Spankie,  Serjts.,  in  support  of  the  rule.  Where  a  loss  must 
fall  upon  one  of  two  innocent  persons,  potior  est  conditio  possidentis^  pro- 
vided he  has  acted  with  good  faith.  Want  of  caution  is  only  one  of  many 
circumstances  from  which,  taken  together,  an  intention  to  act  dishonestly  may 
be  inferred  ;  and  even  admitting  that  there  might  have  been  a  want  of  caution 
on  the  part  of  the  defendants,  the  jury  have  found  that  it  was  not  accompa- 
nied with  bad  faith,  and  the  defendants  having  given  value  for  the  note,  the 
chief,  if  not  the  only  question  that  ought  to  have  been  left  to  the  jury  was, 
whether  they  had  acted  with  bona  fides  in  doing  so.  But  the  defendants 
acted  with  sufficient  caution ;  for  it  would  cripple  the  circulation  of  the 
country  if  the  same  caution  were  required  in  the  transfer  of  bank  notes  as  ib 
required  in  the  transfer  of  bills  of  exchange :  conduct  which  may  be  deemed 
cautious  in  the  transfer  of  a  bank  note  might  be  esteemed  grossly  negligent 
in  the  transfer  of  a  bill  of  exchange ;  and  as  to  the  course  of  business,  there 
MlOl  ^^  °^  peculiar  course  which  can  be  predicated  of  the  transfer  *of  bank 
J  notes  or  money.  They  stand  on  the  same  footing,  Wookey  v,  Poie^ 
4  B.  &  A.  1 .  In  King  v.  Milsofn,  2  Camp.  5,  Lord  Ellenborough^  held, 
that  a  public-house  keeper  might  without  suspicion  or  risk  take  a  50/.  bank 
note,  and  give  change  in  payment  for  a  glass  of  brandy. 

In  Laivson  v.  PFeston^  Lord  Kenyon^  held  it  sufficient  for  a  person  who 
had  discounted  a  bill  of  exchange  to  show  that  he  had  paid  value  for  it :  to 
require  more  would  paralyse,  he  said,  the  paper  circulation,  and  with  it  the 
commerce  of  the  country.  The  principle  of  that  decision  applies  with  double 
force  to  bank  notes,  which  are  equivalent  to  cash,  and  must  apply  to  such 
notes,  even  though  it  be  doubted  as  to  bills  of  exchange.  In  Peacock  v. 
Rhodes^  too.  Lord  Mansfield^  says,  **  The  question  of  mala  fides  was  for  the 
consideration  of  the  jury  ;"  and  perhaps  the  opinions  of  dead,  and,  as  it  were, 
canonised  judges  may,  upon  some  points,  be  received  with  more  respect  than 
the  decisions  of  their  successors.  To  consider  the  question  as  any  other  than 
one  of  mala  fides  will  introduce  great  uncertainty. 

Best,  C.  J.  One  who  has  lost  a  note  payable  to  the  bearer  of  it  ought 
immediately  to  give  notice  of  his  loss  to  the  public  in  such  a  inaner  as  is 
most  likely  to  prevent  innocent  persons  from  taking  it.  If  after  such  notice 
be  given,  a  person  takes  that  note  from  a  stranger  without  making  such 
inquiries  as  prudence  would  suggest  to  any  one  acquainted  with  the  business 
of  the  world  should  be  made,  the  owner  of  the  note  may  recover  the  value 
of  it  from  him.  Although  the  loss  of  the  note  has  not  been  duly  advertised, 
yet  if  it  has  been  received  under  circumstances  that  induce  a  belief  thaL  the 
receiver  knew  that  the  holder  had  become  possessed  of  it  dishonestly,  the 
•4111  *™®  owner  is  entitled  to  recover  ♦its  value  from  the  receiver.  The 
•I  negligence  of  the  owner  is  no  excuse  for  the  dishonesty  of  the  receiver. 
But  the  negligence  of  the  one  may  be  an  excuse  for  the  negligence  oi  the 
other,  and  might  authorise  him  to  defend  himself  on  the  maxim  that  has  been 
referred  to  at  the  bar,  potior  est  conditio  possidentis.  The  receiver  might 
say,  "  If  you  had  given  notice  of  your  loss,  my  attention  would  have  been 
awakened,  and  I  should  not  have  given  money  for  this  note.'*  I  thought  there 
was  not  the  slightest  ground  for  suspecting  in  this  case  any  dishonest  motive 
in  the  clerk  of  the  defendants,  and  the  defendants  themselves  knew  nothing 
of  the  transaction.    An  excessive  anxiety  to  get  his  employers'  notes  into 
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circulation,  prevented  him  from  using  due  caution  in  inquiring  respecting  a 
perfect  stranger  for  whom  he  discounted  a  much  larger  bill  than  in  tlie  course 
of  eleven  years*  service  he  had  ever  before  received  from  any  one.  I  left  it 
to  the  jury  to  say,  whether  they  thought  the  plaintifl's  had  done  all  that  it  was 
proper  for  them  to  do  to  make  the  loss  of  the  bill  known  to  the  world,  and  if 
they  had,  whether  the  defendants'  clerk  had  used  due  caution  at  the  time  he 
took  this  bill.  A  new  trial  has  been  moved  for,  on  the  ground  that  the  only 
question  that  should  have  been  left  to  the  jury  was,  whether  the  defendants 
took  the  bill  bonafidt^  *^nd  that  want  of  caution  on  their  part  was  only  to  be 
received  as  evidence  of  malajides.  It  has  been  argued,  that  if  we  raise  any 
other  question  in  cases  of  this  sort  we  shall  occasion  great  uncertainty.  Whe- 
ther this  uncertainty  is  from  our  decision  clashing  with  those  of  our  prede- 
cessors, or  that  by  extending  the  inquiry  to  other  matters  beside  the  integrity 
of  the  parties,  we  shall  embrace  topics  on  which  no  satisfactory  judgment 
can  be  formed,  has  not  been  explained  to  us.  Take  the  argument  either  way, 
there  is  no  foundation  for  it:  *judges  have  not  been  in  the  habit  of  get-  r^^in 
ting  at  what  they  conceived  to  be  justice  in  a  particular  case  by  decid-  *- 
ing  contrary  to  former  decisions.  They  know  this  would  introduce  the  uncer- 
tainty which  those  who  are  ignorant  of  the  law  suppose  to  exist :  men  who 
have  knowledge  sufficient  to  perceive  how  difficult  it  is  to  apply  the  principles 
established  by  old  cases  to  all  the  complicated  and  continually  varying  trans- 
actions of  the  world,  must  be  surprised  that  there  is  not  much  more  uncer- 
tainty. The  direction  that  I  gave  to  the  jury  is  supported  by  the  concurrent 
authority  of  all  the  decisions  in  Bank.  The  inquiry,  whether  proper  diligence 
has  been  used  will  not  be  too  extensive  or  too  difficult  for  a  jury  of  merchants 
or  a  special  jury  in  the  country.  Negotiable  bills  and  notes,  although  origin- 
ally  created  for  commercial  purposes,  are  now  become  the  common  circulating 
medium  in  all  dealings.  Every  man's  daily  experience  will  teach  him  what 
degree  of  caution  should  be  used,  and  what  inquiries  should  be  made  before 
a  bill  or  note  to  a  large  amount  be  taken.  It  has  been  said  that  bank  bills  are 
money.  They  have  never  been  so  considered  either  by  lawyers  or  political 
economists ;  on  the  contrary,  they  are  said  to  be  things  exchangeable  for 
money.  As  far  as  respects  this  cause  there  is  no  difference  between  a  bank 
bill  and  a  bill  of  exchange  payable  to  a  particular  person,  and  by  him  indorsed 
in  blank :  both  are  payable  to  bearer.  Bank  notes  form  a  principal  part  of 
our  circulating  medium,  and  it  would  be  injurious  to  commerce  to  do  any 
thing  that  should  have  the  effect  of  checking  their  free  circulation.  When 
this  case  was  presented  to  me  on  the  sudden  at  Nisi  Prius,  I  felt  alarmed  at 
the  difficulty  of  laying  down  a  safe  rule  on  a  subject  of  so  much  importance. 
I  thought,  however,  and  told  the  jury  in  my  summing  up,  that  it  could  not 
impede  the  circulation  of  bank  notes  to  require  every  man  that  dealt  with 
them  to  use  that  proper  "degree  of  caution  and  circumspection  which  r«4i « 
his  own  interest  would  require  him  to  use  in  all  the  occurrences  of  ^ 
life,  whilst  the  neglect  of  such  caution  could  not  fail  to  encourage  the  robbery 
of  coaches,  and  the  stealing  of  notes  by  clerks  and  servants.  I  have,  since 
the  trial,  often  considered  Uiis  case,  ana  am  satisfied  that  the  rule  laid  down 
by  me  tends  rather  to  promote  than  check  the  circulation  of  negotiable  notes. 
Money  can  seldom  be  identified.  The  identity  of  notes  can  easily  be  proved. 
Thieves  were  on  that  account  for  a  long  time  afraid  to  touch  them  ;  and  be- 
cause persons  usually  carried  notes  with  them  on  their  journies,  highway 
robberies  were  seldom  committed.  The  contrivances  lately  put  in  practice 
for  getting  rid  of  stolen  notes,  and  the  careless  manner  in  which  they  have 
been  taken,  have  encouraged  the  stealing  of  them.  My  rule  will  check  this 
carelessness,  and  defeat  the  contrivances  of  the  agents  of  thieves.  Surely  that 
which  renders  the  possession  of  the  owners  more  secure  cannot  operate  as  a 
check  on  the  circulation  of  bank  notes.  The  notes  will  still  be  taken,  not  on 
the  credit  for  solvency  of  the  person  from  whom  they  are  received,  but  of 
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the  parties  to  them.  No  other  caution  is  required  than  that  which  is  neces« 
sary  to  ascertain  that  a  man  who  tenders  a  bank  note  of  large  value  -to  a  per* 
son  to  whom  he  is  an  utter  stranger  is  not  likely  to  be  a  thief  or  the  agent  of 
thieves.  Should  the  receiver  be  deceived  after  he  has  made  reasonable  inquiry, 
he  will  be  protected  by  the  negotiability  of  the  instrument  he  has  taken.  To 
require  this  degree  of  caution  will  increase  the  value  of  bank  notes  by  ren- 
dering their  possession  more  secure  to  the  owners,  and  thereby  giving  them 
an  advantage  over  gold  and  silver  in  domestic  dealings. 

The  right  to  retain  stolen  bank  notes  against  the  owner  is  a  right  founded 
on  the  policy  of  increasing  their  circulation  rather  than  justice.  This  policy 
*4l4l  ^^"'^^^  ^®  ^carried  further  than  to  protect  such  takers  of  notes  as  in 
•^   taking  them  have  used  due  diligence. 

Negotiable  instruments,  although  now  generally  used,  were  originally  the 
creatures  of  commerce.  By  the  principles  of  commercial  law  they  must  be 
governed,  and  that  law  requires,  in  all  transactions,  good  faith  and  due  dili* 
gence. 

I  will  now  consider  the  cases  that  are  to  be  found  in  our  books  on  this  sub- 
ject. In  Grant  v.  Vaughan,  Mr.  Justice  ffibnot  says,  '» If  there  was  negli- 
gence on  one  side  and  none  on  the  other,  that  would  turn  the  scale."  Now 
here  there  is  no  negligence  on  the  part  of  the  plaintiffs,  but  there  was  great 
negligence  on  the  part  of  the  clerk  of  the  defendants.  The  permitting  such 
negligence  would  be,  as  Lord  C.  J.  Abbott  said,  like  putting  up  a  board, 
••  Notes  taken,  and  no  questions  asked  if  you  will  take  our  notes  in  return." 
In  MiUer  v.  Race^  Lord  Mansfield^  referring  to  a  case  decided  by  Lord  Holt^ 
said,  that  where  the  instrument  was  a  small  note,  and  taken  in  the  usual  course 
of  business,  the  plaintiff  was  entitled  to  recover;  but  if  it  had  been  a  1000/., 
if  it  had  not  been  in  the  usual  course  of  trade,  he  would  have  no  right  to  sue. 
In  Peacock  v.  Rhodes^  Grant  v.  Vaughan,  and  Solotnona  v.  The  Bank  of 
Engiand^  the  inquiries  were,  whether  the  bills  were  taken  in  the  usual  course 
of  trade,  or  whether  that  degree  of  caution  which  the  usual  course  of  trade 
prescribes  had  been  used.  I  admit  that  in  many,  if  not  in  all  of  those  cases, 
it  was  also  put  to  the  jury  whether  the  transaction  was  bonajide,  but  the  cir- 
cnmstances  of  the  case  called  for  such  an  inquiry.  It  seems  to  be  admitted 
that  the  doctrine  laid  down  in  Gill  v.  Cubitt  goes  the  whole  length  of  establish- 
ing my  directions  to  the  jury,  although  Lord  Chief  Justice  Abbott  did  not  put 
the  question  to  the  jury  in  that  case,  precisely  in  the  way  in  which  I  put  it ; 
*4151  ^^^  ^^^  difference  arose  from  the  difference  in  the  circumstances  *of 
-i  the  two  cases.  His  Lordship's  judgment  in  the  King's  Bench  com- 
pletely supports  the  principle  on  which  I  proceeded  in  the  present  case. 

Speaking  of  the  case  of  Lawson  v.  fVaton^  he  says,  he  thinks  that  that  case 
has  led  to  mischief,  and  has  facilitated  fraud :  he  further  says,  *«  It  appears  to 
me  to  be  for  the  interest  of  commerce  that  no  person  should  take  a  security  of 
this  kind  from  another  without  using  reasoruAle  caution  f^ — that  was  the 
question  I  left  to  the  jury. — ^**  If  he  took  the  security  from  a  person  whom  he 
knew,  and  whom  he  could  find  out,  no  complaint  could  be  made  of  him  ;  but 
if  it  is  to  be  laid  down  as  the  law  of  the  land,  that  a  person  may  take  a  secu- 
rity of  this  kind  from  a  person  of  whom  he  knows  nothing,  and  of  whom  he 
makes  no  inquiry,  it  appears  to  me  that  such  a  decision  would  be  more  inju- 
rious to  commerce  than  convenient  for  it.'' 

He  further  says,  «•  It  seems  to  me  it  is  a  great  encouragement  to  fraud,  and 
it  is  the  duty  of  the  court  to  lay  down  such  rules  as  tend  to  prevent  fraud  and 
robbery,  and  not  give  eneoumgement  to  it.'*  I  entirely  sabscnbe  to  this,  and 
I  think  it  is  cmr  duty  to  put  it  as  a  question  of  caation.  If  we  do  that,  we 
sliali  ettaUish  a  principle  in  th«  law  which  cannot  fail  to  have  the  effect  of 
giving  proteetion  to  this  ^peeies  of  property. 

Mr.  intiee  IMmfd  said,  •  If  Im  tak«i  it  with  a  view  to  profit  arising  from 
interest  or  commission,  under  eiKumstances  affording  rmoaable  grouad  of 
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suspicion,  without  inquiring  whether  the  party  of  whom  he  took  it  came  hy 
it  honestly,  or  if  he  takes  it  merely  because  it  is  drawn  upon  a  good  acceptor, 
he  takes  it  at  a  risk."  In  the  case  of  Down  ▼.  Hailing  the  question  was  left 
to  the  jury  exactly  as  I  led  it,  and  the  court  never  doubted  the  propriety  of 
the  Chief  Justice's  direction. 

*Park,  J.  We  should  be  overturning  all  the  decisions  of  the  courts,  r9A\a 
Miller  v.  Race,  Grant  v.  Faughan,  Peacock  v.  Rhodes,  Gill  v.  Cubitt,  ^  '^^ 
and  Down  v.  Hailing, — if  we  were  to  make  this  rule  absolute.  The  decision 
which  the  court  comes  to  on  this  occasion  is  perfectly  consistent  with  every 
one  of  those  cases.  Miller  v.  Race  was  a  case  that  could  excite  no  suspicion : 
an  inn-keeper,  in  the  ordinary  course  of  his  business,  having  a  guest  who 
stayed  for  a  considerable  time,  was  presented  with  a  bill  or  note  for  21/.  IO5. ; 
but  there  is  something  which  shows  what  Lord  Mansfield's  opinion  would 
have  been  in  a  case  like  this  :  he  says,  '*  If  it  had  been  a  note  for  1000/.,  it 
might  have  been  suspicious,  but  this  was  a  small  note  for  21/.  lOs.  only,  and 
money  was  given  in  exchange  for  it."  And  in  Grant  v.  Vaughan  Mr.  Justice 
Wilmot  says,  "  He  made  enquiry  about  it,  and  then  gave  change."  Though 
the  inquiry  might  not  be  very  important,  yet  that  circumstance  weighed  with 
him  in  the  decision  ho  came  to.  In  Peacock  v.  Rhodes,  the  main  question 
was,  whether  the  case  was  properly  left  to  the  jury,  and  the  words  bona  fides 
are  not  used  in  the  course  of  that  argument  of  Lord  Mansfield:  the  question 
of  mala  fides,  he  says.  ••  was  for  the  consideration  of  the  jury :  the  circum- 
stance that  the  buyer,  and  also  the  drawers,  were  strangers  to  the  plaintiff,  and 
that  he  took  the  bill  for  goods  on  which  he  had  a  profit,  were  grounds  of  sus- 
picion, very  fit  for  their  consideration ;  but  they  have  considered  them,  and 
found  that  it  was  received  in  the  course  of  trade,  and  therefore  the  case  is 
clear."  And  in  Peacock  v.  Rhodes  it  will  be  recollected,  that  though  the  plaintiff 
was  not  acquainted  with  the  defendants,  yet  it  was  proved  that  before  that  time 
he  had  frequently  received  bills  drawn  by  them  in  the  course  of  their  trade,  and 
those  bills  had  been  duly  paid.  Here  was  the  usual  course  of  dealing.  The 
case  of  Solomons  v.  The  Bank  of  England  it  is  impossible  to  distin-  r^A^m 
guish  from  *the  present.  But  in  LawsoYi  v.  Weston,  I  think  Ijord  Ken*  ^ 
yon  is  decidedly  wrong :  he  lays  down  a  principle  contrary  to  Miller  v.  Race^ 
and  he  does  not  feel  that  the  amount  of  the  bill  is  of  any  importance  at  all. 
Now,  whether  the  bill  is  for  1000/.  or  500/.  or  50/.,  makes  all  the  difference 
in  each  case.  Lord  Ellenborough  indeed  held  at  Nisi  Prius,  that  a  public- 
house  keeper  selling  gin  and  brandy  to  his  customer,  and  taking  a  50/.  note, 
was  not  an  object  of  suspicion.  I  think  it  impossible  to  support  that  decision. 
But  in  Solomons  v.  The  Bank  of  England,  the  reasoning  of  Lord  Kenyon  is 
extremely  different  from  the  opinion  he  expressed  in  Lawson  v.  Weston.  He 
says,  "  When  the  plaintiffs  were  informed  of  the  circumstances,  and  were 
applied  to  in  order  to  give  information  of  the  person  from  whom  they  received 
the  bill,  they  refused  to  give  a  satisfactory  account  of  it.  Under  these  cir- 
cumstances it  is  impossible  to  say  that  there  was  not  some  suspicion  thrown 
upon  them  of  their  being  privy  to  the  fraud,  and  that  was  all  I  told  the  jury, 
to  whom  I  was  about  to  leave  the  question  of  fact  for  their  decision." 

1  entirely  concur  with  my  Lord  Chief  Justice  in  his  mode  of  putting  the 
question  in  the  present  case.  The  court  in  Gill  v.  Cttbitt  held  the  jury  were 
properly  directed  to  find  a  verdict  for  the  defendant,  if  they  thought  that  the 
plaintifi*  had  taken  the  bill  under  circumstances  which  ought  to  have  excited 
the  suspicion  of  a  prudent  and  careful  man. 

It  has  been  said  no  course  of  trade  has  been  proved  here ;  but  the  clerk 
proved,  that  for  the  eleven  years  he  had  lived  at  Bourne  he  never  knew  of  his 
employers  taking  a  bill  of  this  sort ;  how  then  could  this  bill  be  taken  in  the 
usual  course  of  their  business  ?  Under  these  circumstances,  it  seems  to  me 
that  we  should  be  bringing  the  law  into  uncertainty  by  a  decision  on  the  pre- 
vent occasion  different  from  that  of  GiU  v.  Cubitt. 
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*BuRROUOH,  J.  I  do  not  feel  myself  at  liberty  to  be  silent  in  this  case,  which 
18  one  of  the  most  important  that  can  come  before  the  court.  Without  mean- 
ing to  reflect  on  the  defendants,  I  am  clearly  of  opinion  that  this  note  has  been 
received  under  circumstances,  which,  if  they  were  justifiable,  would  tend  very 
much  to  encourage  the  receipt  of  stolen  goods. 

What  ought  to  have  been  the  conduct  of  these  gentlemen,  and  what  has  been 
their  conduct  ?  It  has  been  this  :  A  note  of  extraordinary  amount  has  been 
presented  to  them  ^at  their  banking-house  for  change ;  they  ask  not  a  single 
question  ;  the  only  account  they  get  from  the  party  is,  that  his  name  is  Md» 
wards.  What  ought  their  conduct  to  have  been  ?  They  should  have  asked 
the  holder  where  he  came  from,  and  how  he  came  by  the  note ;  four  or  five 
questions  would  have  excited  suspicion,  which  would  have  prevented  their 
taking  it,  and  it  would  have  put  a  stop  to  this ;  then  their  duty  would  possibly 
have  been  to  have  detained  the  man  :  the  probability  is,  he  was  a  receiver  of 
stolen  goods.  Questions  of  that  sort  would  have  been  most  important  for  the 
purpose  of  giving  evidence  against  him  in  the  event  of  trial  afterwards.  But 
are  parties  to  be  entirely  silent  when  their  duty  to  the  public  requires  them 
to  be  active  and  to  exert  themselves  ;  or  are  they  to  avoid  asking  questions, 
because  such  questions  may  prevent  them  from  obtaining  a  note  which  would 
give  them  the  benefit  of  negotiating  notes  of  their  own  to  the  amount  of  500/.  ? 
There  was  their  own  personal  benefit  on  one  side,  and  their  duty  to  the  pub- 
lic on  the  other  ;  and  they  have  not  pursued  a  course  tending  to  protect  the 
public  from  frauds  of  this  kind.  I  need  go  no  further  than  to  say,  they  have 
acted  without  due  care.  The  case  of  Solomons  v.  The  Hank  of  England  is 
so  much  like  this,  that  it  is  impossible  to  distinguish  it.  1  have  a  note  1  took 
Ml 91  ^^  '^*  ^^  ^^  ^^  action  of  trover  for  a  bank-note  of  500/.  The  note 
-^  *was  stolen  from  Batson  ^  Co.  The  plaintiff  received  it  from  Hymen 
and  Hendricks,  who  were  Jews  at  Middleburgh :  the  note  was  of  an  amount 
that  was  not  of  ordinary  currency.  The  plaintiff,  who  was  the  agent  of  Hen- 
dricks  fy  Co.,  came  to  the  Bank  of  England  to  ask  if  the  note  was  good,  and 
told  all  the  circumstances.  He  produced  the  letter  enclosing  the  note ;  said 
he  had  received  it  as  the  agent  of  Hymen  and  Hendricks,  and  had  accepted 
bills  for  the  amount.  In  consequence  of  what  passed,  he  wrote  to  his  corres- 
pondents at  Middleburgh  to  ascertain  how  they  came  by  the  note:  they 
answered,  they  had  received  it  from  a  man  in  an  olive-coloured  coat.  How 
like  that  is  to  this  case,  where  the  defendants  never  asked  who  or  what  the 
holder  was. 

Lord  Kenyon  told  the  jury  he  did  not  think  Hymen  4*  Co,  had  properly 
accounted  for  the  possession  of  the  note,  and  he  manifested  an  opinion  unfa- 
vorable to  the  plaintiff,  upon  which  the  counsel  chose  to  be  nonsuited.  Lord 
Kenyon  said,  ••  The  house  at  Middleburgh  ought  to  have  given  some  account 
how  they  came  by  the  note.  Notes  of  this  amount  not  being  ordinarily  cur- 
rent there,  if  they  received  it  contrary  to  conscience  they  ought  not  to  recover 
it  The  bank  had  a  right  to  say.  Show  us  that  you  hold  this  note  properly ; 
that  is  the  point ;  not  malajides,^^  Mr.  Justice  Buller  says,  »*  I  consider  the 
plaintiff  as  the  agent  of  Hendricks  ^  Co,,  and  the  plaintiff's  title  is  incom- 
plete. The  defendants  prove  that  the  bill  is  improperly  obtained  ;  the  plain- 
tiff has  notice  of  it :  if  it  was  not  stolen,  but  honestly  obtained,  they  should 
show  it,  but  they  give  no  account  of  it  at  all :  it  is  impossible  they  should 
not  know  of  whom  they  had  it.  It  would  be  otherwise  if  it  were  a  10/. 
note."  The  defendants  in  the  present  case  should  have  made  proper  inqui- 
ries, and  no  doubt  they  would  have  found  out  who  this  man, calling  himself 
*4201  -^^^^^^^9  ^^'  ^^  *^^  ^^^^  Kingston  assizes  I  tried  a  man  for  putting 
J  off  stolen  notes,  and  it  was  proved  that  this  Edwards  accompanied 
him  from  Shire-lane,  [Bosanquet,  Serjt,  Edwards  is  now  in  Lancaster  jail.] 
I  am  satisfied  his  description  would  have  been  found  in  the  Hue  and  Cry  at 
Uiat  time,  for  no  man  was  better  known  to  the  police. 
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I  am  clearly  of  opinion  th^  verdict  ought  to  stand,  as  agreeable  both  to  law 
and  justice. 

Gaselee,  J.  I  agree  with  the  court  that  this  case  was  properly  left  to  the 
jury  on  the  question,  whether  due  diligence  or  due  caution  had  been  used, 
without  its  being  necessary  to  go  further,  and  prove  that  there  had  been  niala 
fidtt,  I  think  that,  independent  of  every  decision,  this  case  may  be  deter- 
mined on  principle.  The  principle  of  the  law  of  England  is,  that  no  person 
who  acquires  property  by  felony  can  communicate  a  title |to  that  property  to 
another :  there  is  an  exception  to  that  rule  for  the  convenience  of  commerce, 
as  to  things  sold  in  market  overt ;  and  it  has  been  said  ^ata  person  who  pos- 
sesses cash  or  bank  notes,  notwidistanding  they  have  been  stolen,  has  ^  prima 
facie  property  in  them  ;  but,  on  the  other  hand,  it  is  incumbent  on  him  that 
he  shall  at  last  (if  not  in  the  first  instance,)  if  anything  occurs  to  impeach  his 
title,  show  how  he  has  conducted  himself  with  respect  to  the  property,  and 
the  mode  by  which  it  came  into  his  possession.  The  moment  anything  occurs 
to  show  that  he  has  not  used  due  caution,  the  onus  of  proof  is  changed,  and 
is  thrown  on  him  to  show  that  the  party  from  whom  he  received  the  property 
had  such  a  title  as  he  could  lawfully  coqvey.  The  jury  have  found  here  that 
the  defendants  did  not  use  due  caution  and  diligence. 

It  has  been  urged,  that  inquiry  would  have  produced  no  effect,  because  the 
holder  would  have  told  a  plausible  story  calculated  to  deceive  the  bankers  : 
but  the  ♦inquiries  need  not  have  been  confined  to  the  holder  himself:  r^ini 
the  man  was  a  perfect  stranger:  he  came  to  Bourne,  where  he  had  '• 
never  been  seen  or  heard  of  before  Suppose  they  !iad  inquired  how  long  he 
nad  been  in  the  town ;  at  what  inn  he  had  put  up,  and  in  what  manner  he 
came.  Suppose,  on  going  to  the  inn,  they  had  found  that  he  came  outside  of 
a  coach  ;  that  the  very  moment  he  got  down,  his  first  act  was  to  go  to  the  bank 
with  a  note  for  500/.  Should  not  that  have  induced  the  bankers  to  have  paused 
before  they  parted  with  their  money  to  a  man  coming  under  such  suspi- 
cious circumstances  ?  I  am  of  opinion,  therefore,  that  the  direction  of  the 
learned  judge  to  the  jury  was  perfectly  right  in  point  of  law ;  and  I  cannot 
see  any  ground  of  imputation  on  the  verdict  of  the  jury. 

Rule  discharged. 


MARTIN  et  al.,  Assignees  of  a  Bankrupt,  v.  NIGHTINGALE. 

A,  was  a  horse-dealer  and  livcry-stable  keeper  t  after  his  death  his  widow  carried  on  tht 
business  of  the  livery-stable,  and  bought  horses  to  let,  which  she  occasionslly  sold  to 
customers : 

Held,  per  Ahbottt  C.  J.,  at  Nisi  Prius,  a  suflicieni  trading  to  support  a  commission  of  bank- 
rupt against  the  widow. 

This  was  an  action  by  the  assignees  of  a  bankrupt.  At  the  last  Cambridge 
assizes,  the  plaintiffs,  to  prove  the  trading  of  a  bankrupt,  called  a  witness,  who 
stated,  that  at  the  time  of  the  bankruptcy  she  was  a  widow  ;  that  her  husband 
had  carried  on  the  business  of  a  livery  stable  keeper  and  horse  dealer,  and 
that  she  had  succeeded  in  the  business  of  the  livery  stables,  but  had  never 
taken  out  a  horse  dealer's  license.  Another  witness  stated,  that  he  had  often 
bought  horses  for  her ;  *that  dwy  were  bought  for  the  purpose  of  let-  r^^on, 
ting,  but  that  she  occasionally  sold  one  if  a  customer  desired  it  ^ 
Mhott^  G.  J.,  who  tried  the  cause,  held  this  to  be  sufficient  evidence  of  a 
trading ;  and  the  defendant's  counsel  having  acquiesced  in  his  opinion,  the 
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point  of  the  trading  was  not  leA  to  the  jury^  and  a  verdict  was  found  for  the 
plaintiflf. 

WUde^  Serjt.,  obtained  a  rule  rim  for  a  new  trial,  on  the  ground  tfiat  the 
trading  of  the  bankrupt  had  not  been  sufficiently  established. 

Vaughan,  Serjt.,  who  showed  cause,  coniended  that  the  horses,  though 
bought  for  the  purpose  of  being  leu  were  always  ready  to  be  sold,  and  that  a 
livery  stable  keeper  must  also  g.iin  a  living  by  buying  and  selling  corn. 

HUde^  Serjt.  The  horses  were  bought  only  for  the  purpose  of  letting; 
and  there  is  no  instance  in  which  a  purchase  and  sale,  made  ancillary  to  a 
business  which  is  not  itself  a  trading,  has  been  hold  en  to  constitute  a  sufficient 
trading  to  support  a  commission  of  bankrupt.  Pattm  v.  Brown^  7  Taunt.  400. 

The  court  took  time  to  consider,  and  afterwards  said,  they  thought  there 
was  sufficient  evidence  of  trading  to  go  to  the  jury  ;  and  as  the  question  had 
by  consent  been  withdrawn  from  the  consideration  of  the  jury,  and  left  to  the 
judge*  they  would  not  send  the  cause  down  again. 

Rule  discharged. 


•423]  •WALCOTT,  Vouchee. 

Where  the  vouchee  became  insane  between  the  time  of  executing  the  warrant  of  attomef 
and  the  passing  of  the  recovery,  the  court  refused  to  pass  the  recovery. 

Whkn  the  Touchee  executed  the  warrant  of  attorney,  he  was  sane,  but 
before  the  passing  of  the  recovery  his  intellects  became  impaired. 

OnshWf  Serjt.,  upon  an  affidavit  of  the  vouchee's  sanity  at  the  time  of  exe* 
outing  the  warrant  of  attorney,  moved  that  the  recovery  might  pass,  and  refer- 
red  to  Selwyn  v.  Selwyn,  2  Burr.  1131 ;  but 

The  court  refused  the  application  ;  observing,  that  if  the  vouchee  had  been 
restored  to  reason  he  might  have  revoked  the  warrant  of  attorney  before  the 
passing  of  the  recovery,  and  Onsiow 

Took  nothing. 


BERRY  V.  JENKINS. 

The  attorney  for  the  plaintiflf  having  put  in  bail  for  the  defendant,  and 
having  acted  on  both  sides,  deluding  the  parties  and  preventing  an  interview* 
the  court  on  the  motion  of  Wilde^  Serjt.,  set  aside  the  proceedings,  and  made 
the  attorney  pay  the  costs. 


•424]  •CLARK  v.  JOHNSON  et  al. 

Held,  upon  motion  for  a  new  trial,  that  the  nether  of  an  illegitimtts  child  might  recowr, 
in  «n  action  for  money  had  and  received,  money  deposited  with  a  parish  officer  to  meet 
any  chatgea  to  which  the  parish  might  be  liable  in  respect  of  the  child, 

Tna  was  an  action  for  money  had  and  received,  brought  by  the  mother  of 
Vol.  XI-— 27  s  2 
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a  bastard  child,  against  the  overseers  of  Oagodby,  in  Yorkshire^  to  recover  60/. 
which  upon  the  birth  of  the  child  had  been  deposited  with  them  in  the  year 
1818,  on  her  account,  to  meet  any  charges  which  might  accrue  in  respect  of 
ihe  child.  The  money,  with  the  consent  of  all  parties^  was  placed  in  a  bank 
at  Scarborough  ;  a  receipt  was  given  by  the  bankers  to  Mrs.  Clark  (the  plain- 
tiflr.)  and  the  overseers  for  the  time  being,  of  the  township  of  Osgodby  ;  and 
interest  to  the  amount  of  2/.  14«.  per  annum  was  received  by  the  plaintiiT  till 
18*21,  when  the  bankers  became  bankrupt.  The  defendant  JohnHon  proved 
under  the  commission,  and  received  a  dividend  of  6f.  in  the  pound. 

The  child,  who  was  still  living,  had  never  become  chaigeable,  nor  had  the 
mother  been  taken  before  any  magistrate. 

At  the  trial  at  the  last  Fork  assiies,  Baylty^  J.,  thought  that  the  child  being 
still  in  existence,  there  was  a  continuing  liability,  and  he  directed  a  nonsuit, 
with  liberty  to  the  plaintiflf  to  move  to  set  it  aside  and  have  a  new  trial. 

Vaughan^  Serjt.,  having  accordingly  obtained  a  rule  rim  to  this  effect,  on 
the  ground  that  the  payment  of  a  gross  sum  to  overseers  for  the  support  of 
an  illegitimate  child  is  illegal,  as  giving  the  overseers  an  interest  in  the  death 
of  the  child.  Cole  v.  Gower,  6  East,  110. 

*ffilde,  Serjt.,  showed  cause.  The  money  paid  to  the  overseers  rtjog 
was  not  paid  in  the  way  of  discharge,  but  as  a  prospective  indemnity;  ^ 
and  though  it  would  be  illegal  to  take  unconditionally  a  gross  sum  in  discharge 
of  the  putative  father's  liability,  the  statute  requiring  the  interposition  of  a 
magistraie,  and  the  security  of  a  bond  for  the  weekly  maintenance  of  the 
child,  18  mz.  c.  3,  a.  2.,  6  G.  2,  c.  31.,  40  G.  3,  c.  68,  s.  3.,  54  G.  3, 
r.  170,  yet  there  can  be  objection  to  taking  a  sum  conditionally  to  meet  con- 
tingent charges ;  an  arrangement  which  excludes  the  overseers  from  any 
interest  in  the  death  of  the  child.  The  power  compelling  the  putative  father 
to.  provide  for  the  child  was  given  by  statute,  for  the  security  of  parishes ; 
and  that  which  a  party  may  be  compelled  to  give  he  may  be  allowed  to  give 
voluntarily.  Besides,  the  plaintiff,  by  receiving  interest,  recognised  the  validity 
of  the  transaction.  The  payment  of  interest  to  the  mother  shows  that  the 
overseers  did  not  take  the  money  unconditionally,  or  as  a  dischaige  ;  and  if 
they  might  take  a  week  or  a  fortnight's  expenses  in  advance,  they  might 
equally  take  a  larger  sum  on  the  same  conditions.  The  taking  the  present 
sum  would  not  have  prevented  them  from  demanding  more,  if  the  expense 
of  maintenance  had  amounted  to  more;  and  whatever  they  received  they 
were  bound  to  account  for  to  the  parish  ;  Bex  v.  Martin^  2  Camp.  268.  In 
Cole  V.  Gower^  and  Townaon  v.  ffilaon^  1  Camp.  396,  the  money  was  taken 
absolutely  in  discharge  of  the  putative  father's  liability. 

Vaughan,  Serjt.  The  money  was  taken  unlawfully,  the  statutes  having 
interposed  the  authority  of  a  magistrate  to  prevent  the  mother  or  putative 
father  from  being  imposed  on,  and  the  parish  from  being  burdened.  *Be-  r^^na 
sides  which,  the  object  for  which  this  money  was  paid  must  be  pre-  ^ 
sumed  to  have  been  attained,  for  the  parish  failed  to  show  that  they  had 
incurred  any  chai^ges,  though  seven  years  had  elapsed  since  the  birth  of  the 
child. 

Cur,  adv.  vult. 

Bbst,  C.  J.,  now  delivered  the  judgment  of  the  court,  and,  after  stating  the 
circumstances  of  the  case,  proceeded. 

We  are  of  opinion  that  the  money  for  which  this  action  was  brought  was 
illegally  obtainisd  from  the  plaintiff ;  and  althoagh  to  avoid  a  disclosure  which 
Would  have  brouffht  disgrace  on  her,  she  permitted  it  for  a  long  time  to  remain 
in  the  hands  of  the  bankers,  and  received  interest  on  it,  we  do  not  think  these 
circumstances  can  make  a  transaction  lawful  which  was  originally  unlawftil. 
There  is  no  law  that  gives  parish  officers  any  authority  to  require  a  suiO/of 
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money  from  the  parents  of  an  illegitimate  child,  either  for  tlie  future  main- 
tenance of  such  child,  or  to  be  deposited  as  a  secnrity  for  indemnifying  a 
parish^against  the  charge  of  maintaining  it.  The  statutes  that  have  provided 
for  the  maintenance  of  bastards  are  18  £tiz.  c,  3.,  7  Jae.  1,  c.  4.,  and  6  G.  2, 
c.  31.  By  these  statutes,  if  a  woman  shall  be  delivered  of  a  bastard  child 
that  is  likei^  to  become  chargeable  to  any  parish,  or  shall  declare  herself  to 
be  with  child,  and  that  such  child  is  likely  to  be  born  a  bastard,  and  to  be- 
come chargeable  to  any  parish,  a  magistrate  may  require  the  person  charged 
on  the  oath  of  the  moUier  with  being  the  father  of  the  child  to  pay  a  weekly 
sum  for  its  maintenance,  together  with  any  previous  expenses  that  have 
been  incurred,  and  to  give  security  to  indemnify  the  parish.  The  authority 
to  protect  the  parish  is  not  given  to  parish  officers  but  to  magistrates.  The 
*4271   °>^^^^^^  ^f®  ^^^  empowered  to  ^demand  or  accept  a  sum  of  money 

•I  for  security.  But  it  may  be  said.  May  not  the  mother  consent  to  de- 
posit a  sum  of  money  with  the  officers,  rather  than  be  exposed  herself,  and 
dkpose  the  father  of  the  child,  by  going  before  magistrates  ?  I  think  the  law 
cannot  permit  such  a  compromise.  It  has  been  decided  by  the  Court  of 
Kin£*8  Bench,  that  officers  must  not  receive  a  specific  sum,  on  condition  of 
iischarging  the  parents  from  all  further  liability.  This  is  founded  on  a  prin- 
ciple of  policy,  namely,  that  the  paying  sums  of  money  for  the  maintenance 
of  illegitimate  children  makes  it  the  interest  of  the  parish  officers  that  the 
children  should  die,  and  prevents  the  officers  from  paying  that  attention  to  the 
children  that  humanity  requires.  The  present  case  is  not  open  to  that  objec- 
tion ;  but  the  interest  of  parish  officers  in  the  death  of  a  child  so  left  to  them, 
is  but  as  inhabitants  of  the  parish,  to  the  whole  of  which  parish,  and  not  to 
the  officers  only,  the  advantage  would  accrue,  from  getting  rid  of  the  charge 
of  its  maintenance.  This  interest  of  the  parish  officers  that  the  children  should 
die  is  by  no  means  the  most  weighty  objection  to  allowing  a  departure  from 
the  mode  of  indemnifying  parishes  prescribed  by  law.  The  other  objections 
apply  to  the  present  case  as  strongly  as  to  the  case  in  the  King*s  Bench. 
Cases  certainly  sometimes  occur  in  which  it  would  be  desirable  to  avoid  pub- 
licity, and  in  which  there  would  be  no  objection  to  allow  officers  to  take 
security  from  the  parents  of  illegitimate  chilaren,  without  going  before  magis- 
trates. Such  securities  can  never  be  used  but  for  th^  purpose  of  indemnifying 
the  parish ;  but  the  permitting  deposits  of  money  opens  the  door  to  extortion 
and  fraud.  The  transaction  supposes  the  necessity  of  secrecy ;  the  vestry 
cannot  know  what  bargain  their  officers  have  made.  Parents  whose  situa- 
tions require  such  secrecy  will  submit  to  any  terms  that  parish  officers  may 
*4281   ^^^  proper  to  dictate.  *The  parish  officers  may  get  the  deposits  into 

-'  their  own  hands.  In  that  case  the  parish  would  have  no  security  from 
the  deposit,  nor  the  parents  against  being  called  on  to  maintain  the  child,  if 
the  officers  misapply  the  money  deposited.  It  cannot  be  safe  to  allow  the 
persons  who  usually  hold  the  situations  of  parish  officers  to  have  in  their 
hands  the  sums  that  might  be  obtained  in  large  parishes  as  deposits  towards 
the  security  for  the  maintenance  of  bastard  children.  If  the  money  be  dis- 
posed of  as  it  has  been  in  this  case,  it  is  subject  to  the  loss  that  has  happened 
from  the  stoppage  of  the  banks  in  which  it  is  lodged ;  and  although  it  be 
deposited  in  Uie  joint  names  of  the  parents  and  officers,  in  the  event  of  the 
deatlis  of  the  parents,  the  officers  or  surviving  officer  may  possess  themselves 
of  it.  How  long  is  the  money,  to  remain  deposited  ?  If  as  long  as  there  is 
a  possibility  of  the  child's  becoming  chargeable,  that  may  be  as  long  ^s  it 
lives.  As  the  child  is  likely  to  survive  its  parents,  they  have  little  chance 
of  ever  seeing  their  money  again  ;  although  they  have  maintained,  educated, 
and  established  their  child  in  the  world.  We  think,  therefore,  that  the  per- 
mitting snch  deposits  to  be  required  is  inconsistent  both  with  the  letter  and 
spirit  of  the  laws  relative  to  the  maintenaiiee  of  bastafds,  and  that  the  plaintiff 
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had  L  right  to  disaffirm  the  bargaia  she  had  made  with  the  defendants,  and  to 
recover  back  the  money  she  has  paid.  The  nonsuit  must,  therefore,  be  set 
aside,  and  a  new  trial  granted. 

Rule  absolute. 


-WILKINSON  V.  TA'ITERSAL.  [•429 

An  afBdaTit  that  the  cause  of  action  arose  in  Lanea$hire,  and  not  elsewhere,  having  been 
answered  by  an  affidavit  that  it  arose  on  a  contract  for  the  purchase  of  five  hundred  baga 
of  cotton,  to  be  shipped  at  Tnute,  and  delivered  at  Liverpool,  the  court  refueed  to 
remove  the  venue  from  London  to  Liverpool, 

Thb  defendant,  on  an  affidavit  that  the  cause  of  action,  if  any,  arose  in  the 
county  of  Lancaster,  and  not  elsewhere,  had  obtained  a  rule  niti  to  change 
the  venue  from  London  to  Lanea$h%re. 

Taddy^  Serjt.,  showed  cause,  upon  an  affidavit  that  the  action  was  brought 
upon  a  contract  entered  into  for  the  purchase  of  five  hundred  bags  of  Egyp- 
tian  cotton,  to  be  shipped  at  7Vte«le,  out  of  the  county  of  Lancaster ,  dnd  to 
be  delivered  at  Liverpool,  Also,  that  two  material  witnesses  resided  in 
London, 

On  the  authority  of  Neaie  v.  Neville,  6  Taunt.  565,  where  the  practice  as 
to  changing  venues  was  much  considered,  he  contended  that  this  affidavit  was 
a  sufficient  answer  to  the  application. 

Bosanquet,  Serjt.,  in  support  of  his  rule,  urged  that  the  evidence  necessary 
to  support  the  action,  and  the  right  to  bring  the  action,  were  very  distinguish- 
able from  the  cause  of  action.  (Per  Heath,  J.,  in  Clarke  v.  Read,  1  N.  R. 
310  )  That  the  shipping  at  Trieste,  might  satisfy  an  undertaking  to  give 
material  evidence  out  of  the  county  of  iMncaster  $  but  that  the  contract  and 
cause  of  action,  namely,  the  undertaking  to  deliver  the  goods  at  Liverpool, 
arose  in  Lancashire,  and  not  elsewhere.  But  even  if  it  should  be  deemed  to 
have  arisen  only  partly  in  and  partly  out  of  Lancashire,  the  court  would  not 
discharge  the  rule  for  changing  the  venue.  Henshaw  v.  Rutley,    1  N.  R.  110. 

*Be9T*  C.  J.  The  affidavit  that  the  cause  of  action  in  this  case  fc^qq 
arose  Iq  lAxncashire,  and  not  elsewhere,  turns  out  to  be  incorrect.  The  *- 
point  in  dispute  has  been  once  carefully  considered  and  decided ;  and  in  mat« 
ters  of  practice  particularly,  where  a  point  has  been  once  decided,  the  court 
should  abide  by  the  decision.  The  case  of  Neale  v.  Neville,  has  determined 
this  question  ;  and  the  defendant's  rule  must  be 

Discharged. 


BLEASBY,  et  al..  Assignees  of  DYERS,  a  Bankrupt,  v.  CROSSLEY,  et  aL 

Where  a  petitioning  creditor's  debt  waa  created  by  kia  giving  the  bankrupt  a  check  on  the 
petitioning  creditor's  banker : 

Held,  that  to  establish  the  debt,  the  payment  of  the  check  must  be  proved.  That  it  was 
no»  sufficient  (especially  where  the  bankrupt's  papers  came  to  the  hand  of  the  petition- 
ing creditor)  to  show  tne  cheek  to  have  come  to  nis  hands  again,  and  that  his  bankers, 
the  day  after  the  date  of  the  check,  paid  on  hia  account  to  the  bankrupt's  bankers  a  aum 
corresponding  with  the  amount  in  the  check. 

A  VBRDICT  having  been  found  for  the  plaintiffs  at  the  trial  of  this  cause, 
London  sittings,  a&r  Michaelmas  term  last, 


430] 


3  Bingham.  213 


WUdt%  SerjL,  obtained  a  rale  nitt  to  enter  a  nonsuit  instead,  or  have  a  new 
trial,  on  the  ground,  among  other  objections,  that  the  plaintiffs  had  not  proved 
a  sufficient  petitioning  creditor's  debt  to  establish  the  bankruptcy  of  Byers, 

The  evidence  at  the  trial  as  to  this  point  was  as  follows : 

Smiths  the  petitioning  creditor,  proved  that  Byera,  came  to  borrow  of  him 
100/.;  that  he  lent  him  a  check  for  that  sum,  (frawn  on  his,  the  petitioning 
creditor's  bankers,  Pole  ijr  Co.  This  check,  which  was  crossed  in  the  hand- 
•4a n  ^''i^^^  o^  Byer$,  with  the  names  of  Sykea,  Snaith,  *4'  Co.<t  who  were 
-)  proved  to  be  ByttM^M  bankers,  was  in  the  possession  of  the  petitioning 
creditor,  and  produced  by  him  at  the  trial,  with  a  cross  marked  on  it ;  which 
croas,  however,  was  unexplained.  The  bankrupt's  papers  had  also,  it  ap- 
peared, fidien  into  iiis  possession  at  the  time  of  the  bankruptcy.  A  clerk  of 
Syke$  4"  Co.  proved,  that  100/.  was  received  from  Pole  6p  Co.  on  Byers^s 
account  the  day  after  tlie  check  was  drawn ;  and  a  clerk  of  Pole  ^  Co. 
proved,  that  that  amount  was  that  day  paid  by  them  on  account  of  the  petiti- 
oning creditor.  TJiese  clerks  could  only  verify  the  entries  to  the  above  effect 
in  the  bankers'  books,  but  were  unable  to  recollect  the  identical  check. 

Vaughan  and  CrosSf  Serjts.,  who  showed  cause  against  the  rule,  contended, 
that  here  was  sufficient  evidence  for  the  jury  to  presume  a  loan  of  100/.  from 
the  petitioning  creditor  to  By  ere ,  especially  as  the  check  had  come  back  Ui 
the  hands  of  3ie  lender. 

Bkst,  C.  J.  I  am  sorrv  tliat  this  objection  must  prevail  against  the  justice 
of  the  cause,  but  no  evidence  has  been  given  which  will  justify  the  jury  in 
presuming  the  existence  of  the  petitioning  creditor's  debt.  All  that  distinctly 
appears  towards  raising  such  a  presumption  is  the  delivery  of  a  check  by 
SmUk  to  By  ere;  for  the  mere  circumstance  of  its  coming  back  to  the  hands 
of  Smith  is  not  evidence  that  it  has  been  paid,  especially  when  there  is  no 
proof  that  it  was  ever  in  the  hands  of  Bvere'e  bankers ;  and  when  it  is  con- 
sidered that  Byere^e  papers  fell  into  the  hands  of  Smilht  the  clerk  who  paid 
the  check  ought  to  have  been  called. 

The  rest  of  the  court  concurring,  the  rule  was  made 

Absolute. 


M32]  •YBI8ARR1  v.  CLEMEiNT. 

1.  The  defendmot  having  publithed  imputations  t^Binst  the  plaintiff  aa  envoy  of  the  state 
of  Chilis  and  the  plaintiiT  in  a  declaration  for  hbel  having  stated  aa  matter  of  indace- 
meot,  that  be  was  eneey  of  that  state ;  Held,  upon  motion  for  a  new  trial,  that  the  ad* 
raiaaion  of  these  two  facts  upon  the  face  of  the  alleged  libel  was  sufficient  proof  of  them 
to  enable  the  plaintiff  to  sustain  his  action. 

2.  An  action  of  libel  does  not  lie  for  any  thing  written  against  a  party  touching  his  con- 
duct in  an  illegal  transaction ;  but  for  misconduct  imputed  to  him  m  any  matter  inde- 
pendent of  the  illegal  transaction,  though  ariaing  out  ol  it,  an  action  liea. 

3.  Held,  that  ihe  following  passage,  **  '1  he  plaintiff  lost  no  time  in  transferring  himself, 
together  with  200.000/.  sterling  o(  John  BuiVs  money,  to  Parti,  where  he  now  out-tops 
pnneee  in  his  style  of  living/'^ did  not  impute  to  the  plaintiff  having  committed  a  fraud 
on  the  EnglUk  nation. 

This  was  an  action  for  a  libel.  After  the  usual  allegation  of  the  plaintiff's 
good  character,  the  first  count  of  the  declaration  procemled, — 

^  And  whereas,  also,  before  the  time  of  the  committing  the  grievances  by 
said  defendant  in  this  count  and  the  four  next  following  counts  mentioned,  the 
said  plaintiff  had  been,  and  was  appointed  by  certain  persons  exercising  tlie 
powers  or  authority  of  government  in  a  certain  republic  or  state  in  parts  beyond 
the  seas,  to  wit,  in  the  republic  or  state  of  CAi/t,  in  South  America^  to  the 
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office  or  station  of  envoy  extraordinary  and  minister  plenipotentiary  from  the 
said  republic  or  state  of  ChUi,  to  and  at  the  courts  of  Europt^  and  amongst 
others  to  the  court  of  this  United  Kingdom,  to  wit,  ^c. 

"  And  whereas  before  the  time  of  the  committing  the  grievances  by  said 
defendant  in  this  count  and  the  four  next  following  counts  mentioned,  the  said 
plaintiff  had  been  and  was  authorized,  empowered,  and  directed  by  said  per- 
sons exercising  the  powers  or  authority  of  government  in  tlie  said  republic  or 
state  of  CAtVt,  in  South  America,  to  negotiate  a  loan  or  loans  for  the  service 
of  said  republic  or  state  of  ChUi,  to  wit,  at,  ^. 

**  And  whereas,  also,  before  the  committing  of  the  grievances  by  said  de- 
fendant in  this  count  and  in  the  four  next  follow^ing  counts  mentioned,  to  wit, 
on  the  *l8t  of  ycmi/ary,  A.D.,  1820,  the  said  plaintiR*  had  come  to  and   r^^^^ 
arrived  in  this  aountry,  and  had  become  and  was  resident  therein,  to   ^ 
wit,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid : 

**  And  whereas,  also,  before  the  committing  of  the  grievances  by  defendant 
in  this  count  and  in  the  four  next  following  counts  mentioned,  to  wit,  on  the 
1st  of  Ju/y  1822,  the  said  plaintiff*,  by  virtue  and  in  exercise  of  the  said  power 
and  authority  conferred  on  him  by  the  said  persons  exercising  the  powers  or 
authority  of  government  in  the  said  republic  or  state  of  Chiii,  in  South 
America,  had  entered  into,  made,  and  concluded,  for  and  on  the  part  of  said 
republic  or  state  of  ChUi,  a  contract  with  certain  persons,  to  wit,  John  HuUet 
and  Charlet  Widder,  carrying  on  trade  and  commerce  in  the  city  of  London 
hy  and  under  the  style  and  firm  of  Hutlett,  Brothers  ^  Co.,  for  raising  a  cer- 
uin  loan  of  money,  to  wit,  a  loan  for  1,000,000/.  sterling  money  of  this  king^ 
dom,  for  the  service  of  said  lepublic  or  state  of  Chili,  by  the  sale  of  certain 
bonds  or  obligations,  to  wit,  bonds  or  obligations  of  and  on  the  part  of  the 
government  of  the  said  republic  or  state  of  Chili,  which  said  bonds  or  obliga- 
tions had  been  and  were  signed  by  said  plaintiff*  as  envoy  extraordinary  and 
minister  plenipotentiar)'  for  the  said  republic  or  state  of  ChUi,  and  by  virtue 
and  in  exercise  of  the  said  power  and  authority  conferred  on  him  for  that  pur- 
pose as  aforesaid,  and  had  been  and  were  issued  by  him  the  said  plaintiff  to 
the  said  Messrs.  HuUett,  Brothers,  fy  Co,,  and  had  been  and  were  sold  and 
disposed  of  by  and  through  the  agency  of  them  the  said  Messrs.  HuiUti, 
Brothers,  fy  Co.,  to  divers  subjects  of  this  kingdom,  as  the  buyers  and  pur- 
chasers thereof,  to  wit,  at  London  aforesaid,  in  the  parish  and  ward  afore- 
said: 

**  And  whereas,  also,  before  the  time  of  the  committing  of  the  grievances  by 
the  said  defendant  in  this  count,  and  the  four  next  following  counts  mentioned, 
*one  John  HuUett,  being  one  of  the  partners  in  the  said  house  or  firm  r^ jq j 
of  Messrs.  HuUett,  Brothers,  ^  Co.,  had  been  and  was  appointed  by  ^ 
certain  persons  exercising  the  powers  or  authority  of  government  in  a  certain 
other  republic  or  state  in  parts  beyond  the  seas,  near  or  neighboring  to  the 
before-mentioned  republic  or  state  of  ChUi,  in  South  America,  that  is  to  say, 
in  the  republic  or  state  of  Buenos  Ayres,  in  South  America,  consul-general 
for  the  said  republic  or  state  of  Buenos  Ayres^  in  and  towards  this  United 
Kingdom,  to  wit,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid  : — yet 
the  said  defendant  well  knowing  all  and  singular  the  premises  aforesaid,  but 
contriving  and  maliciously  intending  wrongfully  and  unjustly  to  hurt,  injure, 
and  prejudice,  and  damnify  the  said  plaintiff  in  his  said  good  name,  fame, 
credit,  and  reputation,  and  to  bring  him  into  public  scandal,  infamy,  and  dis- 
grace with  and  amongst  all  his  neighbors  ai>d  other  good  and  worthy  subjects 
of  this  kingdom,  and  cause  it  to  be  suspected  and  believed  by  those  neighbors 
and  subjects  that  he  had  been  and  was  guilty  of  fraud,  and  otherwise  to  hurt, 
injure,  prejudice,  and  damnify  him,  heretofore, to  wit,  on,  &c.,at,  &c.,did  falsely 
and  maliciously  print  and  publish,  and  cause  and  procure  to  be  printed  and  pub- 
lished of  and  concerning  the  said  plaintiff,  and  of  and  concerning  the  matters 
aforesaid,  a  certain  false,  scandalous,  malicious,  and  defamatory  libel  in  a  cer- 
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taiD  public  newiipaper,  commonly  called  or  kn^wn  hj  the  n^me  of  the 
•^Moriing  Chronkk!*  in  the  form  of  a  letter  purporting  to  be  written 
10  the  editor  thereof,  containing  therein,  amongst  other  things,  the  false, 
teandious,  malicious,  and  defamatory  matter  following,  of  and  concerning 
the  said  plainiifT,  and  of  and  concerning  the  matters  aforesaid,  that  is  lo 
say,  **  I  (meaning  the  person  purporting  to  be  the  writer  of  said  letter) 
^851  ^^"^^  ^^  another  question  not  irrelevant  on  the  ^present  occasion  * 
-'  why  did  the  appointment  of  consul-general  (meaning  the  said  ap- 
pointment of  consul-general  for  the  said  republic  or  state  of  Buetws  ^i/res^ 
in  South  Americut)  to  England  fall  on  the  person  alluded  to?  (meaning 
the  said  John  fiufleft,)  It  would  not  surely  be  owing  to  any  approbation. 
of  his  (meaning  the  said  VoAn  ffniielt^t,)  conduct  in  meddling  with  tiie  adairs 
of  a  neighbor mg  state  (meaning  the  said  republic  or  state  of  67ii/i,  in  South 
Amtrica^)  which  state  (meaning  the  said  republic  or  state  of  Chilis)  without 
being  in  want  of  money,  or  even  asking  for  it,  this  London  -«gent  (meaning  the 
said  John  HuUett^)  saddles  with  a  debt  of  one  million  of  [»^)unds,  taken  out  of 
Enelith  pockeUt.  for  the  benefit  in  reality  of  himself  (meaning  the  said  John 
HuUHl^  and  the  Creole  Spaniard  (meaning  the  said  plaintiflT,)  who  acted  the 
part  of  plenipotentiary  to  the  Stock  Exchange  in  that  drama  (meaning  and 
insinuating  thereby  that  the  said  plaintiff  colluding  with  the  »aid  John  Hulleit 
10  obtain  money  fraudulently  in  the  matter  of  the  said  loan  for  one  million  of 
pounds  for  the  service  of  the  said  republic  or  state  of  CAi/i,  in  South  America^ 
had  defrauded  the  EnglUh  subjects  of  this  kingdom,)  The  latter  worthy 
(meaning  the  said  plaintiff,)  lost  no  time  in  transferring  himself,. together  with 
his  hundred  thousand  pounds  sterling  of  John  BulV»  money  Ui  Paris  (mean- 
ing and  intending  thereby  that  the  said  pbuntiff  had  fraudulently  obtained  two 
hundred  thousand  pouncb  sterling  of  the  money  of  the  English  subjects  of 
our  sovereign  lord  the  king,  and  had  fled  from  this  country  with  the  same,) 
where  he  (meaning  the  said  plaintiff,)  now  out-tops  princes  in  his  (meaning 
the  said  plaintiff's)  style  of  living.  This  notorious  transaetion,  that  will 
occupy  a  prominent  place  in  the  annals  of  stock-jobbing  fraud  (meaning  and 
ittsiouattng  thereby  that  said  plaintiff  had  colluded  with  the  said  John  Hulleti 
*4301  ^°  ^^  matter  of  the  said  loan  raised  for  the  said  republic  *or  state  of 
^  Chilis  in  South  America^  and  had  defrauded  certain  English  subjects 
of  this  kingdom,)  ought  to  have  warned  ofiicial  men  of  the  South  American 
state,  alluded  to  in  Mr.  Canning'* 9  speech,  against  trusting  the  management  of 
their  affairs  in  England  to  the  same  hands  ;  but  they  have  determined  other- 
wise, and  here  are  the  consequences  of  their  acting  in  contempt  of  public 
opinion.  I  (meaning  the  said  person  purporting  to  be  the  writer  of  the  said 
letter,)  write  this  not  for  the  English  readers  of  the  Chronicle^  but  for  the  South 
Americans  ;  they  will  not  be  at  a  loss  to  supply  the  names  here  omitted.** 

The  four  following  counts  set  out  the  same  libel,  averring  that  the  defend- 
ant had  falsely  and  maliciously  published  it  of  and  concerning  the  plaintiff 
and  the  matters  aforesaid^  and  the  various  innuendoes  to  the  words  ''  the  latter 
worthy  lost  no  time  in  transferring  himself  together  with  200,000/.  sterling  of 
John  BuWs  money  to  Paris^  where  he  now  out-tops  princes  in  his  styl6  ot 
'iving,"  were, 

That  the  plaintiff  in  the  matter  of  the  said  loan  for  the  republic  or  state  of 
Chili,  had  defrauded  English  subjects  of  200,000/.  sterling : 

That  he  had  acted  fraudulently  in  the  matter  of  the  loan  raised  for  the 
republic  or  state  of  Chili  : 

That  he  had  fraudulently  obtained  200,000/.  from  English  subjects : 

That  he  had  committed  a  fraud. 

The  sixth,  seventh,  eighth,  and  last  counts  contained  no  allusion  to  the  m« 
troductory  matter  of  the  first  count,  and  merely  set  out  the  above  words,  with 
the  folio  wing  innuendoes : 
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That  the  plaintiff  had  firandalently  obtained  200,000/.  of  the  money  of; 
Englith  subjects,  and  had  fled  therewith  out  of  the  kingdom  : 

That  he  had  left  this  country  with  200,000/.  fraudulently  obtained  from 
EnglUh  subjects : 

*That  he  had  defrauded  EnglUh  subjects  of  200,000/.  r^^^^ 

That  he  had  committed  a  fraud.  ^ 

At  the  trial  before  Bttt,  C.  J.,  London  sittings,  after  Afichaelmus  term,  the 
plaintili'  proved  the  seal  of  the  government  of  6Vii7t,  as  also  that  that  country 
consisted  of  three  provinces,  two  and  a  half  of  which  were  under  the  authority 
of  the  director  Don  Bernardo  O^Higgins,  who,  with  the  otlier  members  of 
the  government,  made  and  enforced  the  laws.  The  remaining  half  province 
was  in  the  hands  of  the  old  Spaniards,  The  plaintifT's  appointment  as  en- 
voy to  all  the  courts  of  Europe,  was  then  put  in,  signed  by  the  director,  as 
well  as  an  authority  to  raise  money  for  state  purposes.  A  deed  executed  at~ 
PariSf  and  deposited  in  the  Bank  of  England,  was  next  put  in,  by  which  the 
revenues  of  CAi/t,  were  charged  with  the  payment  of  the  loan  to  be  raised  by 
the  plaintiff,  and  a  bond,  by  which  it  appeared  that  some  payments  had  been 
made. 

Evidence  was  also  given  of  the  independence  of  Buenos  ^yrts,  and  of  the 
seal  of  that  country  attached  to  the  appointment  of  John  HuUett,  as  consul. 
The  loan  raised  was  to  the  nominal  amount  of  one  million,  for  which  it 
appeared  that  the  plaintiff  had  only  received  675,000/. 

After  proof  of  the  publication  by  defendant,  it  was  objected  on  his  part« 
that  the  plaintiff  had  failed  to  prove  the  allegation  in  the  declaration,  that  Chiii 
and  Buenos  Ayres,  were  states ;  the  present  governments  of  those  countries 
not  having  been  recognized  by  the  government  of  this.  Upon  which  the 
Lord  Chief  Justice  observed,  that  there  were  three  sorts  of  foreign  states  ; 
first,  states  that  were  merely  acknowledged  as  sovereign  independent  states  ; 
secondly,  states  in  connection,  or  such  as  were  connected  with  us  by  existing 
treaties ;  thirdly,  sovereign  states  neither  in  connection  with  us  nor  ackuow* 
ledged  by  our  government,  such  as  '^ Japan,  Siam,  and  many  other  r«^«A 
states  which  conquest  and  commerce  have  made  us  acquainted  with.  ■- 
In  cases  relative  to  the  two  first-mentioned  states,  it  is  only  necessary  to  prove 
that  our  government  has  acknowledged  them  or  treated  them  as  sovereign 
independent  states.  In  many  cases  it  would  be  unnecessary  even  to  adduce 
this  proof,  for  the  great  states  of  the  world  are  taken  notice  of  in  acts  of  Par- 
liament made  for  confirming  treaties  and  regulating  the  intercourse  with  them, 
and  of  such  states  the  courts  of  law  take  judicial  notice.  The  existence  of 
unacknowledged  states  must  be  proved  by  evidence.  The  proof  necessary 
to  establish  the  fact  of  the  existence  of  such  states  is,  that  they  are  associa- 
tions formed  for  mutual  defence,  who  acknowledge  no  other  authority  but  that 
of  their  own  government,  observes  the  rules  of  justice  to  the  subjects  of  other 
states,  live  generally  under  their  own  laws,  and  maintain  their  independence 
by  their  own  force.  It  makes  no  difference  that  the  new  state  formed  part  of 
another  acknowledged  state :  states  may  be  legitimately  divided.  The  states 
of  Holland  and  America,  were  treated  as  sovereign  states  by  the  nations  of 
Europe,  before  their  independence  was  acknowledged  by  Spain  and  lireat 
Brituin.  'I'he  considering  separated  portions  ol*  an  ancient  state  as  new  and 
independent  states,  does  not  legalize  the  conduct  of  British  subjects,  who* 
assist  them  in  the  contest  with  their  old  governments,  such  governments  being 
in  alliance  with  Great  Britain,  His  Lordship,  however,  reserved  the  point 
for  the  consideration  of  the  court. 

It  was  then  objected,  that  the  raising  of  loans  for  a  state  at  war  with  a  state 
which  was  in  friendly  relation  with  the  government  of  this  country,  was  an 
illeiral  transaction,  and  that  the  defendant  was  not  responsible  for  any  thing 
said  of  the  plaintiff  touching  his  conduct  in  the  illegal  transaction.  The 
Chief  Justice,  however,  overruled  the  objection,  thinking  ihe  plaintiff  had 
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*4391  ^^°  attacked  in  his  private  character  independently  of  the  'political 
-I  transaction,  and  a  verdict  was  found  for  him  on  the  whole  declaration, 
with  400/.  damages. 

Taddjft  Seijt,  on  the  two  objections  above  stated,  obtained  a  rule  nisi  for 
a  nonsuit  or  a  new  trial ;  and  for  an  arrest  of  judgment,  on  the  ground  thiit 
the  innuendo  in  the  eighth  count  was  more  extensive  than  the  words  would 
bear.  It  n&ight  be  said  innocently  of  any  person,  that  he  set  oif  to  Paris 
with  200,000/.  of  John  BulTs  money  ;  and  if  that  count  were  bad,  the  ver- 
dict in  a  case  for  libel  having  been  taken  in  all  the  counts,  could  not  be 
entered  up  on  a  single  one,  Holt  v.  Schoffidd^  6  T.  R.  001.  [The  objection 
that  CAtVt  could  not  be  considered  as  a  state  until  recognized  as  jsuch  by  the 
government  of  this  country,  and  that  unless  it  were  so  recognized,  the  plain- 
tiflT  could  not  in  a  British  court,  allege  his  mission  as  envoy,  or  his  authority 
to  raise  a  loan,  was  urged  at  great  length  and  with  great  learning  by  Taddy^ 
and  Spankie^  Serjts  ,  for  the  defendant ;  but  as  the  court  came  to  no  decision 
on  the  subject,  holding,  that  for  the  purposes  of  this  action  the  defendant  had 
sufficiently  admitted  those  points  in  the  libel  itself,  it  is  unnecessary  to  report 
the  argument.] 

The  objection,  that  the  plaintiff*  having  been  engaged  in  an  illegal  trans* 
action,  could  not  recover  damages  for  any  thing  said  of  his  conduct  in  that 
transaction,  which  was  sustained  chiefly  on  the  authority  of  Hunt  v.  /?e//,  I 
Bingh.  1,  was  answered  by  the  assertion,  that  the  libel  contained  imputations 
mi  the  plaintiff,  on  topics  dehors  the  illegal  transaction ;  his  alleged  abscond- 
ing to  Paris,  with  the  money  raised  having  nothing  to  do  with  the  illegality 
of  raising  it. 

Best,  C.  J.  A  motion  has  been  made  in  this  case  for  a  nonsuit  or  a  new 
*440l  ^^^^'*  ^"^  ^^^  ground  stated  for  the  *first  is,  that  the  declaration  has 
-I  alleged  there  is  such  a  state  as  Chili  $  that  the  plaintiff  has  been  ap» 
pointed  minister  plenipotentiary  from  that  state  to  this  country ;  that  there  is 
yuch  a  state  as  Buenos  Avres  ;  that  Mr.  UuUctt^  has  been  appointed  consul 
general  for  that  state  ;  and  that  there  has  been  no  proof  of  these  allegations. 
1  decided  at  the  trial,  that  the  existence  of  those  states  was  proved,  and  I 
have  now  the  satisfaction  to  state,  that  all  my  learned  brothers  fully  concur 
with  me,  in  thinking  there  is  no  foundation  for  the  objection  which  has  been 
raised  on  this  head.  The  statement  in  the  declaration  was  mere  inducement, 
and  it  is  sufficient  if  what  is  so  stated  has  been  admitted  by  the  defendant  on 
the  face  of  the  libel  itself.  On  the  face  of  this  libel  the  defendant  admits  that 
diere  are  such  states  as  Chili  and  Buenos  Ayres  ;  and  it  was  proved  at  the 
trial,  that  the  plaintiff*  had  been  appointed  minister  plenipotentiary  for  the  first, 
and  Mr.  HuHeit^  consul-general  for  the  second.  It  appears  to  us  all,  that  the 
lUegations  are  made  out. 

The  second  objection  was,  that  the  plaintiff*  c^uld  not  recover,  as  the  loan 
which  he  came  to  negotiate  was  illegal,  and  the  plaintiff,  it  was  said,  could 
mainuin  do  action  arising  out  of  a  transaction  which  was  itself  contrary  to 
law. 

The  case  of  Hunt  v.  Bdl^  I  most  fully  agree  to,  and  if  I  then  had  the 
honor  of  a  seat  in  this  court,  I  should  have  decided  in  the  same  manner,  for 
I  think  that  where  a  man  complains  of  a  libel  written  respecting  an  illegal 
transaction  in  which  he  is  engaged,  the  illegality  of  that  transaction  is  an 
answer  to  his  complaints ;  but  it  appeared  to  me  at  the  trial,  and  my  opinion 
is  now  confirmed  by  that  of  my  learned  brothers  on  the  bench,  that  if  a  man 
is  guilty  of  an  ille§pd  transaction,  fraud  ultra  that  transaction  is  not  on  that 
account  to  be  imputed  to  him  ;  or,  in  other  words,  if  a  man  is  guilty  of  bor- 
*44I1  i^^^tng  money  in  a  manner  which  the  law  has  'forbidden,  he  is  not, 
^  therefore,  to  be  charged  with  committing  a  fraud  upon  the  English 
nation. 

Another  point  was  made  at  the  trial,  which  point  I  did  not  save  for  the  eon- 
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sideration  of  the  court,  and  therefore,  no  nonsuit  can  be  entered.  I  thought 
the  libel  imputed  to  the  plaintiiT  the  having  committed  a  fraud  upon  the  Eng' 
/ttA  nation.  On  reHsonaidering  the  impuutions  in  this  libeU  and  the  tnntfen- 
does  in  the  declaratiout  I  am  of  opinion  the  libel  imputes  to  the  plaintiff  no 
fraud  whatever  upon  the  English.  It  is  a  rule  of  law  essential  to  the  liberty 
of  the  press,  that  in  all  actions  for  libel  every  part  of  the  paper  must  be  read, 
in  order  to  collect  its  meaning.  On  reading  this  libel  over  for  that  purpose, 
I  think  that  the  plaintiflT  is  charged  with  defrauding  the  people  of  Chitu  and 
not,  as  is  alleged  in  the  innuendotM^  with  defrauding  the  people  oi  England, 

His  Lordship  here  read  the  libel  in  proof  of  his  opinion,  and  when  he  camo 
to  the  passage,  "  I  write  this  not  for  the  Engluh  readers  of  the  Chronicle.^ 
but  for  the  people  of  South  Jlmerica  /**  he  observed,  this  is  most  important 
to  show  the  meaning  and  object  of  (he  libel.  The  insinuation  is,  that  you 
(the  plaintiiT)  have  raised  a  loan  which  the  people  of  Chili  do  not  want,  and 
have  applied  it  to  your  own  private  purposes,  and  that  insinuation  means, 
that  the  fraud  is  committed  upon  the  people  of  Chilis  and  not  on  the  people 
of  England.  If  I  lend  a  roan  money,  that  money  may  be  said  to  be  taken 
out  of  my  pocket,  but  if  the  agent  who  receives  it  from  me  for  the  borrower* 
spends  it  instead  of  delivering  it  over  to  the  borrower,  he  does  not 
cheat  me,  but  the  borrower.  I  am  at  present  of  opinion^  that  the  innuendo^ 
•*  meaning  thereby  that  the  said  plaintiff  had  cheated  John  Bull^"  is  not 
made  out,  since  that  is  not  really  the  meaning  of  the  passage. 

As  this  distinction  was  not  attended  to  at  the  trial,  it  is  6t  it  should  go 
down  again. 

*Mr.  Serjt.  Favghan^  submitted  that  this  was  an  entirely  new  point*  r« j^a 
and  that  counsel  should  have  been  permitted  to  be  heard  upon  it.  ^ 

The  Lord  Chief  Justice,  and  Mr.  Justice  Park,  however^  were  of  opinion, 
that  if  the  judge  who  tried  the  cause  was  satisfied  that  sufficient  attention  had 
not  been  paid  to  an  important  part  of  the  case,  and  the  court  agreed  with  him 
in  that  opinion,  the  cause  must  go  down  to  another  trial.  The  court  was  not 
finally  deciding,  but  putting  the  case  in  a  state  for  further  enquiry. 

Rule  absolute  (pr  a  new  trial. 


RULE  OF  COURT. 

HUary  Term,  6th  ^  7th  O.  4. 

It  is  ordbhbd.  That  all  prisoners  who  have  been  or  shall  be  in  custody 
of  the  warden  of  His  Majesty's  prison  of  the  Fleet,  for  the  space  of  six 
months  after  they  are  supersedeable,  although  not  superseded,  shall  be  from 
.  time  to  time  discharged  out  of  the  custody  of  the  said  warden,  by  the  said 
warden,  as  to  all  such  actions  in  which  they  have  been  or  shall  be  super- 
sedeable ;  and  that  no  prisoner  shall  be  entitled  to  any  room  in  the  said  prison 
by  reason  of  seniority,  except  from  the  time  of  his  being  charged  in  the 
actions  in  which  he  is  not  supersedeable. 

By  the  court. 
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SEVENTH  TEAR  OF  THE  REION  OF  GEORGE  lY.,  1826. 


REDPATH  V.  WILLIAMS. 

J  proceM  hj  the  po«t  in  ■  letter  which  the  defendant  refueea  to  feceiye,  it  not  good 

Mnriee,  altboogn  the  refntel  may  have  been  wilful,  and  accompanied  with  a  long  avoid- 
anee  of  aenice. 

Ths  defendant  haTing  avoided  the  senriee  of  a  writ  of  capias  ad  rnpon- 
iendum^  by  causing  her  servant  to  say  that  she  was  ill,  or  not  at  home ;  the 
pUintifTs  attorney  having  learned  from  her  counsel  {hat  she  proposed  to  per- 
severe in  avoiding  the  service*  enclosed  a  copy  of  the  writ  in  a  letter,  and  put 
it  into  the  post,  where  he  found  it  afterwards  remaining,  the  defendant  when 
it  was  offered  her  by  the  postman  having  refused  to  take  it  in. 

He  then  filed  an  affidavit  .of  these  facts,  entered  an  appearance  under  the 
statute,  and  signed  interlocutory  judgment 


*4441       ^^ude^  Seijt.,  obtained  a  rule  nUi  to  set  aside  this  judgment  for 

^   irregularity,  against  which  rule 

Feaki^  Seijt.  showed  cause  on  the  authority  of  Mdred  v.  Hicksj  5  Taunt. 

186,  where  it  was  holden,  that  if  any  person  who  has  corresponded  on  the 

subject  of  an  action,  wilfully  refuse  to  receive  process  inclosed  in  a  letter  by 
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the  |>o8t,  it  shall  be  deemed  good  service,  though  he  never    read    the 
letter;  but 

The  court  held  the  service  insufficient,  and  made  the  rule  absolute,  thouffh 
without  costs,  as  they  thought  the  attorney  might  have  been  misled  by  the 
case  cited. 

Rule  absolute. 


BECKWITH  r.  CORRAL  et  al. 

lo  an  action  by  the  owner  of  a  lost  bill  of  ezchanse  against  a  banker  who  bad  caahed  it  to 
a  stranger  :  Held,  that  the  jar^  were  properly  directed  to  consider  whether  the  plaintiff 
had  used  due  diligence  in  apprising  the  public  of  his  loss,  and  whether  the  defendant  had 
acted  wiih  good  laiih  and  sufficient  caution  in  the  receipt  of  the  bill. 

Trover  for  bills  of  exchange.  At  the  trial  before  Best^  C.  J.,  London  sit^ 
tings  after  HUary  term  last,  it  appeared  that  the  plaintiff  had  on  the  23d  of 
December^  1825,  been,  robbed  of  his  pocket  book,  containing  a  bill  dated  iVb- 
vetnber  21st,  1825,  drawn  by  bankers  at  Canterbury ^  to  the  order  of  Mr.  H. 
Meredith^  upon  Remington  4*  Co.,  bankers,  Lotnbard  Street^  payable  thirty 
days  after  sight,  indorsed  by  Meredith  and  accepted  by  Hemin^tons. 

On  the  26th  of  December  the  plain tiflf  advertised  the  loss  of  his  pocket  book, 
but  said  nothing  of  the  lost  bill.     *0n  the  30tb  he  gave  Remingtons   r^JA^ 
notice  of  it,  antl  requested  them  to  stop  the  bill.    In  5ie  advertisement,   *- 
he  stated  that  the  contents  of  the  pocket  book  were  of  no  use  to  any  but  the 
owner. 

The  defendants  were  bankers  at  Maidstone,  The  bill  was  presented  to 
their  clerk  on  the  20th  of  December^  by  two  young  men  who  were  strangers 
to  him.  One  of  them  said  he  was  the  son  of  the  indorser  $  and  the  amount 
of  the  bill  was  thereupon  paid  in  notes  of  the  defendant's  bank. 

The  Chief  Justice  left  it  to  the  jury  to  consider  whether  the  plaintiff  had 
used  due  diligence  in  apprising  the  public  of  his  loss,  and  whether  the  defend- 
ants had  acted  with  good  faith  and  sufficient  caution  in  the  receipt  of  the  bill. 

The  jury  having  found  a  verdict  for  the  defendants, 

Witde^  Serjt.,  moved  for  a  new  trial,  on  the  ground  that  the  jury  had  been 
misdirected. 

He  argued  that  the  defendant's  title  to  retain  the  bill  must  depend  wholly 
on  the  question  whether  or  not  they  had  acted  with  caution  and  good  faith. 
The  utmost  negligence  on  the  part  of  the  plaintiff  would  not  entitle  them  to 
retain  the  bill,  if  they  had  conducted  themselves  incautiously  or  with  bad  faith. 
But  according  to  the  manner  in  which  the  question  had  been  left  to  the  jury, 
they  might  have  found  a  verdict  against  the  plaintiff  on  the  ground  that  he  had 
not  used  sufficient  diligence,  although  they  might  at  the  same  lime  have  been 
satisfied  that  the  defendants  had  acted  incautiously :  and  it  did  not  appear  upon 
which  ground  the  verdict  was  actually  given ;  but 

The  court  thought  that  the  plaintiff  was  bound  to  give  notice  of  his  loss  as 
extensively  as  possible.  That  so  far  from  having  done  so  in  the  present 
instance,  he  *had  rather  misled  tlian  assisted  parties  to  whom  the  stolen  r^jAa 
notes  might  be  offered,  by  stating  that  the  contents  of  the  pocket  book  ^ 
were  of  no  use  to  any  but  the  owner ;  they  therefore  rejected  the  application, 
and  mide 

Took  nothing* 
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ODDIBt  Demandant;  FOSTER,  Tenant ;  Earl  of  PLYMOUTH,  Vouchee 

Recovery.    Amendmeni. 

A  PART  of  the  premises  named  in  the  deed  to  lead  the  uses  had  been  omit- 
ted in  the  copy  of  the  prmcipt  which  precedes  the  warrant  of  attorney. 

BoionqtieU  Serjt,  moved  to  amend  by  inserting  the  words  omitted.  But 
the  court  said  they  could  not  ap|»ly  the  warrant  of  attorney  to  premises  not 
named  in  the  prmcipe^  and  refused  .the  amendment. 


TOOTH  e.  BAGWELL. 

This  was  a  trial  at  bar  of  a  writ  of  right ;  the  dtmi  mark  having  bee« 
tendered, 

Vaughan^  Serjt,  on  the  part  of  the  tenant  contended,  that  the  demandant 
ought  to  begin  by  showing  the  seisin  of  his  ancestor.  In  7\/ssen  v,  Clarke 
3  Wils.  541,  it  did  not  appear  that  the  demi  mark  had  been  tendered  ;  but 
*4471  *'^hc  court  held  that  the  tenant  must  begin.  Burroughs  J.,  referred 
-'  to  a  cause  of  Luke  v.  Harris,  tried  at  Exeter,  and  Gaselee,  to  Galton 
V.  Harvey,  tried  at  Dorchester,  in  which  this  point  had  been  expressly  deter« 
mined. 


JARYIS  V.  DEAN. 

Pertoos  had  for  some  yean  been  in  the  babita  of  pasaixig  op  and  down  a  new  unpaved 
and  anfiniahed  street,  which  terminated  in  fields,  where  other  hoasea  were  bailt. 

A  jaiy  having  found  a  dedication  to  the  public,  the  court  refused  to  grant  a  new  trial, 
which  waa  moved  for  on  the  ground  that  thia  was  not  sufficient  evidence  of  a  dedication. 

Thb  plaintiff  declared  in  case,  to  recover  damages  for  an  injury,  occasioned 
by  his  railing  one  dark  night  into  an  area,  which  the  declaration  alleged  the 
defendant  wrongfully  and  nq^ligently  to  have  left  open,  at  a  house  which  he 
possessed  in  the  parish  of  Islington,  and  in,  near  to,  and  adjoining  a  certain 
street  called  Barnsbury  Row,  which  street  at  that  time  was  and  still  is  '•  a 
common  pnblic  street  and  highway  for  all  the  liege  subjects  of  our  Lord  the 
King,  to  go,  return,  pass,  and  repass  on  foot  every  year,  and  at  all  times  of 
the  year,  at  their  free  will  and  pleasure." 

At  the  Middlesex  sittings  in  this  term  before  Best,  C.  J.,  the  plaintiff  proved 
the  injury  as  alleged  in  the  declaration.  It  appeared,  however,  that  the  area 
in  question  belonged  to  one  of  two  unfinished  houses,  standing  in  a  new  street 
leading  from  fFhite  Conditit  Street  to  some  fields,  in  which,  also,  there  were 
houses ;  the  street  was  neither  paved  nor  lighted.  The  inhabiUnts  had  paid 
highway  rates  and  paring  rates.  The  road  through  this  street  communicated 
^th  a  public  road  which  passed  over  fields  to  Highgate^  and  had  been  used 
is  a  publie  rotd  fb^foor  or  five  years. 
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It  was  objected*  on  behalf  of  the  defendant,  that  the  street  being  neithei 
paved  nor  lighted,  and  leading  only  *to  the  fields,  a  dedication  to  the   r^^^^ 
public  could  not  be  presumed,  so  as  to  justify  the  allegation  in  the  de-   ^ 
claration  that  it  was  a  common  public  highway. 

The  Chief  Justice  told  the  jury,  that  if  they  thought  the  street  had  been 
ased  for  years  as  a  public  thoroughfare,  with  the  assent  of  the  owners  oj  the 
ioif^  they  might  presume  a  dedication.  A  veidict  having  been  found  for  the 
plaintiff; 

Vaughan^  Serjt,  moved  for  a  new  trial,  on  the  ground  above  stated.  He 
cited  Roberts  v.  Aiorrr,  1  Camp.  202,  where  it  was  holden  there  could  be  no 
partial  dedication  to  the  public ;  and  if  it  appeared  there  had  been  no  dedica* 
tion  as  a  carriage  way,  a  public  right  to  a  footway  could  not  be  acquired. 

Best,  C.  J.  I  left  the  dedication  as  a  question  of  fact  for  the  jury.  This 
had  been  a  public  thoroughfare  for  many  years,  and  it  did  not  appear  that 
what  had  been  done  was  done  by  the  authority  of  the  lessors  of  the  houses 
only,  without  the  acquiescence  of  the  owner  of  the  soil ;  and  I  therefore  told 
the  jury  they  might  presume  it  was  used  with  the  assent  of  the  owners  of  the 
soil.  In  9i'ood  v.  Veal^  5  B.  dc  A.  464,  the  road  was  only  used  by  the  tenants 
of  particular  houses.  There  was  no  thoroughfare,  and  there  were  circum- 
stances to  show  that  the  owners  of  the  soil  never  had  assented  to  the  way 
being  used  as  a  public  road.  There  were  no  such  facts  in  the  present  case  ; 
on  the  contrary  it  was  beneficial  to  their  property  that  there  should  be  a  pub- 
lic approach  to  this  street  from  the  public  roads  at  both  ends  of  it.  As  it  had 
been  used  for  fourior  five  years  as  a  public  road,  the  jury  were  warranted  in 
presuming  that  it  was  used  with  the  full  assent  of  the  owners  of  the  soil. 
The  jury  *were  therefore  justified  in  the  verdict  they  gave,  and  there  w^aai^ 
is  no  pretence  for  the  present  motion.  ^ 

The  rest  of  the  court  concurred,  and  Vaughan 

Took  nothing* 


(IN  THE  EXCHEQUER  CHAMBER.) 
TAYLOR  V.  h  WILLANS, 

ATerment  in  a  declaration  on  the  gaming  act,  that  the  party  lost  to  the  defendant  by  play- 
ins  at  rotige  ti  nbir: 

Held,  sufficient  on  error,  without  alleging  the  money  to  have  been  lost  by  playing  wiiA  him. 

2.  The  plaintifl*  haviag  med  fiMtam,  alleged  the  k>aa  at  the  pariah  of  St,  James,  in  ihc 
county  of  Middleaex: 

Held,  sufficient  in  error,  alihouffh  in  Middle$ex  there  are  the  parishes  of  St.  James  Clerk- 
enwell  and  St.  James  in  the  liberfy  of  Westminster, 

Joseph  WiLLANS,sued  Taylor  in  debt,  on  the  statute  oi  Anne^  '*as  well  for 
the  poor  of  the  parish  of  8t*  James^  in  the  county  of  Middlesex^  as  for  him- 
Helf;**  and  alleged,  «*that  one  WiUiam  WUlans^  at  the  parish  of  St.  James 
in  the  county  of  Middlesex,  did  at  one  and  the  same  sitting,  by  playing  at  a 
certain  game  called  Rouge  el  Aotr,  lose  to  the  defendant  a  large  sum  of 
money,  to  wit  (50/.),  and  did  then  and  there  pay  the  same  to  the  said  defend- 
ant." 

The  plaintiff  below  having  recovered,  and  judgment  having  been  given  lor 
him  in  the  Court  of  King's  Bench,  the  defendant  below  brought  error  into  tftie 
Exchequer  Chamber,  and  assigned  as  causes  of  error,  that  there  are  two 
parishes  of  St.  Janies  in  Middlesex^ — St.  James  CltrkmweU^  and  St  Jam^s 
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fFestminater  $  and  Uiat  it  did  not  appear  which  was  meant  Also,  that  it  was 
not  sufficiently  averred  that  H^Uliam  fFUians  lost  money  to  the  defendant 
below  at  one  and  the  same  time,  by  playing  with  him,  or  that  the  defendant 
M501  ^^^^  played  at  all,  *or  betted  on  the  sides  of  those  who  did  play,  so 
•■   as  to  bring  the  case  within  the  9  ^un.  c  14,  «.  3. 

Brodrick  for  the  defendant  below.  First,  as  a  moiety  of  the  penalty  goes 
to  the  poor  of  the  parish,  it  is  essential  that  it  ahould  distinctly  appear  on  the 
pleadings  in  what  parish  the  offence  was  committed.  But  that  does  not  appear 
on  this  declaration,  if  the  court  takes  judicial  notice  that  there  are  two  parishes 
of  Si*  Javfua  in  the  county  of  Middleaex  ;  and  it  must  be  intended  that  such 
notice  will  be  taken  of  the  fact,  when  there  are  many  public  acts  of  parliament 
which  recognise  the  parish  of  Si,  Jame»  in  the  liberty  of  fVeaiminater,  and 
others,  such  as  28  G.  3,  c.  10.,  30  O.  3,  e.  64,  which  recognise  Si,  James 
CierkenwtU, 

Unless  the  court  will  take  judicial  notice  of  this  ftust,  the  money  may  never 
be  obtained  by  either  parish ;  for  it  would  be  no  variance  to  describe  either 
«f  them  as  Si,  Jame$,  In  the  cases  in  which  parishes  have  been  holden  to 
be  mis-described,  the  variance  has  usually  consisted  in  a  mis-«tatement  of  the 
name  of  the  patron  saint,  as  in  ff^iUan  v.  GUbtri^  2  B.  dz;  P.  281,  Harria  v. 
Cooke.  8  Taunu  539. 

Secondly,  the  9  Jlrm,  c.  14,  s,  2,  enacts,  «« That  from  and  after  1st  of  May 
171 1.  any  person  or  persons  whatsoever  who  shall  st  any  one  time  or  sitting, 
by  playing  at  cards,  dice,  tables,  or  other  game  or  games  whatsoever,  or  betting 
on  the  sides  or  hands  of  such  as  do  play  at  any  of  the  games  aforesaid,  lose  to 
any  one  or  more  person  or  persons,  so  playing  or  betting,  in  the  whole  the  sum 
or  value  of  10/.,  and  shall  pay  or  deliver  the  same,  or  any  part  thereof,  the 
person  or  persons  so  losing,  and  paying  and  delivering  the  same,  or  any  in- 
former, may  recover  it  by  suit.'* 

MSn  'Therefore,  where  ^,  plays  with  ^.,and  bets  with,  and  loses  on  the 
-1  bet  to  C,  the  statute  does  not  apply.  And,  for  aught  that  appears  on 
the  declaration,  such  might  have  been  the  caise  in  the  present  instance.  Now, 
a  party  who  sues  on  a  statute  must  show  clearly  that  his  case  falls  within  it 
Com.  Dig.  Adion  on  Stat.  A.  3,  Pleader,  C.  6.  It  must  appear  that  the 
party  named  was  either  playing  with  the  defendant  or  betting  on  the  game, 
and  in  such  a  case  nothing  can  be  presumed  after  verdict  that  is  not  expressly 
stated.  Lynhali  v.  Longboiiom,2  Wils.  36,  Spierea  v.  Parker,  1  T.  R.  141, 
Ruahton  v.  ^apinaU,  Doug.  679,  Buii  v.  Howard,  4  B.  ^  A,  665. 

Paiieaon,  contra,  was  stopped  by  the  court  on  the  6rat  point :  on  the  second 
he  urged,  that  one  party  could  not  lose  money  to  another  by  playing  at  cards, 
unless  he  played  with  him. 

Per  Curiam.  The  declaration  is  sufficient,  h  does  not  appear  by  any  act 
of  parliament  that  there  are  two  parishes  of  Si.  Jamea,  in  Middteaex.  It 
appears  that  there  is  a  parish  of  SL  Jamea  CUrkenweil,  and  another  parish, 
sometimes  called  Si.  Jamea,  and  sometimes  Si.  Jamea  in  the  liberties  of 
H\alminater.  Looking  at  the  statutes,  therefore,  there  is  only  one  parish 
caUed  St.  Jamea. 

As  to  the  second  objection,  it  sufficiently  appears  that  the  party  lost  the 
money  to  the  defendant  by  playing;  and  if  lost  to  the  defendant  by  playing^ 
it  must  have  been  lost  by  playing  with  hiid,  for  if  the  party  had  betted  with 
the  defendant  he  wonld  have  lost  by  betting,  and  not  by  playing. 

Judgment  affirmed. 
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•FORSTER,  et  al.,  v.  LAWSON. 

Persons  in  partnership  as  bankers  ma^,  without  showing  the  proportion  of  their  respective 
shares,  join  in  an  action  for  a  libel  against  them  in  respect  of  their  business. 

'  Case  for  libel.  The  declaration  atated,  that  the  platntiflfs  at  the  lime  of  the 
publiahing  of  the  libels  were  bankers  in  partnership  together  at  Cambridge, 
and  were  in  good  and  solvent  circumstances,  and  had  never  stopped  payment, 
nor,  until  the  time  of  the  publishing  the  libel,  had  been  suspected  to  be  in  bad 
and  insolvent  circumstances,  or  to  have  stopped  payment,  but,  until  that  time, 
were  always  in  good  credit :  By  means  of  which  premises,  the  plaintiffs,  before 
the  publishing  the  libel,  had  acquired,  and  were  then  daily  acquiring,  great  gain^ 
and  profits  from  their  trade  :  Yet  the  defendants,  contriving  to  injure  the  plain- 
titfs  in  their  tmde,  and  to  cause  it  to  be  suspected  and  believed  that  the  plaintiffs 
were  in  bad  and  insolvent  circumstances,  and  that  the  plaintiffs  as  such  bank- 
ers as  aforesaid  had  stopped  payment,  and  thereby,  and  otherwise,  to  injure 
the  plaintiffs  in  their  trade,  falsely  and  maliciously  published,  and  caused  and 
procured  to  be  published,  in  a  certain  public  newspaper  called  **  The  llmes^* 
the  following  false,  scandalous,  malicious,  and  defamatory  libel  of  and  con 
cerning  the  plaintiff's  in  their  trade  and  business  :  (that  is  to  say,)  **  Though 
the  accounts  from  some  parts  of  the  country  respecting  the  renewal  of  con- 
fidence in  the  local  banks  are  favorable,  yet  the  list  of  failures  of  such  estab- 
lishments, intelligence  of  which  reached  town  yesterday,  is  of  fearful  extent. 
The  following  are  the  names  of  some  of  the  sufferers.  The  Hinckley  bank 
of  Sannome  4"  Co.,  the  bank  of  Jtrvi»  ^  Co,  of  the  same  place,  being  the  only 
f  establishments  in  that  town ;  the  Southampton  bank  of  Keitow  {-  Co, ;  r*  453 
the  Peterborough  bank  of  S%mp$on  4^  fFhite;  the  Wiabeach  bank  of  ■• 
Jamea  Hill  ^  Son  $  the  Kingston  ( Surrey)  bank,  the  only  one  in  the  town. 
At  Cambridge^  it  is  said,  that  four,  out  of  the  six,  banks  in  that  town  have 
stopped  payment,  viz.,  that  of  Thomas  Fisher  ^  Son;  that  of  J.  Mortiock, 
Esq.,  ^Sonsf  that  of  Horioek  ^  Co.;  and  that  of  R,  E.  4*  R.  Fosters:" 

! meaning  the  said  plaintiff's  in  their  said  trade  and  business.)  **  The  letters 
irom  Cambridge  state  that  the  graduates  and  heads  of  colleges,  so  far  from 
adding  to  the  alarm  on  this  occasion,  as  is  said  to  have  been  recendy  the  case 
among  the  members  of  another  learned  body,  interfered  in  the  most  prompt 
manner,  and  tendered  their  assistance  in  a  very  large  sum,  provided  that  by 
such  means  the  evil  could  be  averted  ;  but  the  assistance  was  declinod,  because 
there  was  no  prospect  of  its  proving  effectual  :** 

And  also  the  false,  scandalous,  malicious,  defamatory,  and  libellous  matter 
following  of  and  concerning,  amongst  others,  the  plaintiflfs  in  their  trade  and 
business  ;  (that  is  to  say,)  **  Since  writing  the  above  we  understand  that  an 
express  has  arrived  from  Cambridge,  with  information  that  the  whole  of  the 
banks  in  that  place**  (meaning,  amongst  others,  the  plaintiffs  in  their  trade  and 
business,)  »'  have  suspended  their  payments,  the  partners  of  the  respective 
firms  having  met  together,  and  mutually  adopted  a  resolution  to  that  effect,  but 
intimating  amongst  their  friends  a  hope  the  suspension  would  only  be  tem- 
porary :" 

By  means  of  the  publishing  of  which  said  several  false,  scandalous,  mali- 
cious, and  defamatory  libels  by  the  defendant  of  and  concerning  the  plaintiffs 
in  their  trade  and  business  as  aforesaid,  the  plaintiffs  not  only  have  been  and 
are  gready  injured  in  their  trade  and  business,  and  have  been  and  are  suspected 
and  believed  *to  have  been  insolvent,  and  to  have  stopped  payment,  r^^^ 
but,  also,  divers,  to  wit,  ten  thousand  promissory  notes  made  by  the  ^ 
plaintiffs  in  the  way  of  their  trade  and  business  for  the  payment  by  the  plain- 
tiffs of  divers  sums  of  money,  amounting  in  the  whole  to  a  Isirge  sum,  to  wit 
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the  sum  of  20,000/.,  which  before,  and  at  the  time  of,  the  publishing  the  said 
several  libels  were  outstanding  and  in  circulation,  and  which,  but  for  the  pub« 
lishing  of  the  s^id  several  libels  would  have  remained  and  continued  outstand- 
ing and  in  circulation,  were  presented  to  the  plaintiffs  for  payment  thereof, 
and  the  plaintiffs  were  called  upon,  forced,  and  obliged  to,  and  did  necessarily- 
pay  and  satisfy  to  the  respective  holders  of  such  notes  the  several  sums  of 
money  in  such  notes  respectively  specified,  whereby  the  plaintiffs  not  only  lost, 
and  were  deprived  of  all  the  benefit  and  advantage  which  might  and  would  have 
accrued  to  them  from  the  said  notes  continuing  outstanding  and  in  circulation, 
but  were  put  to  great  trouble  and  expense  of  their  moneys,  to  wit,  to  an 
expense  of  2000/.,  and  suffered  and  sustained  great  loss,  to  wit,  a  loss  of 
2000/.,  ill  and  about  the  raising  and  procuring  sufBcieut  money  to  pay  and 
satisfy  the  said  several  notes,  and  thereby,  and  otherwise,  by  means  of  the 
premises,  the  plaintifls  have  been,  and  are,  greatly  injured  and  damnified. 

General  demurrer  and  joinder. 

Taddy^  Seijt,  in  support  of  the  demurrer.  First,  The  language  complained 
of  is  not  actionable :  the  inducement  of  the  declaration  alleges  that  the  plain- 
tiffs have  never  been  in  insolvent  circumstances,  and  have  never  stopped  pay- 
ment. But  the  defendant  has  nowhere  alleged  against  their  insolvency  or 
stoppage ;  he  only  mentions  suspension  of  payment,  which  is  compatible 
with  the  highest  degree  of  solvency  and  mercantile  credit. 
*4551  *(^econdly.  The  plaintiffs  cannot  join  in  an  action  of  tort,  unless 
-I  they  disclose  a  joint  interest  and  joint  damage :  Corylon  v.  Lilhbye^ 
and  Serjt.  Williamn  note  thereto,  2  Wms.  Saund.  116,  a.  nut  these  bank- 
ers may  each  have  had  very  dififerent  interests  in  the  firm,  and  each  may  have 
been  damaged  in  a  very  different  degree*  A  recovery  in  this  joint  action 
would  be  no  bar  to  a  separate  action  by  each  of  the  partners,  for  his  share  in 
the  alleged  damage.  Cookt  v.  Batchelor^  3  B.  &  P.  150,  is  the  only  case  in 
which  it  has  been  holden  that  partners  can  sue  for  a  libel  on  the  conduct  of 
a  firm  ;  and  in  that  case  it  was  abundantly  manifest  that  the  plaintiffs  had 
sustained  a  joint  damage  :  But, 

Thirdly,  Here  it  is  not  clear  that  the  plaintiffs  have  sustained  any  damage  ; 
the  allegation  of  special  damage  contains  no  averment  that  the  plaintiff  *s  notes 
were  payable  on  demand,  and  when  or  to  whom  payable ;  and  unless  it  ap- 
pear that  the  plaintiffs  were  under  a  legal  obligation  to  pay  them,  they  cannot 
legally  be  said  to  have  sustained  damage  by  paying  them. 

Best,  C.  J.  An  objection  has  been  made  to  the  declaration  in  this  case, 
namely,  that  the  action  has  been  brought  by  three  persons  jointly,  and  that 
they  could  not  properly  join  in  such  an  action. 

The  general  rule  of  law  is,  as  laid  down  in  the  case  in  Croke^  Cro.  Car. 
513.  Smith  v.  Cooker,  namely,  that  where  several  persons  are  charged  with 
*>eing jointly  concerned  in  a  murder,  each  of  them  must  bring  his  separate, 
action  for  it,  and  the  reason  is,  that  they  have  no  joint  interest  to  be  affected, 
by  the  slander.  Where,  however,  two  persons  have  a  joint  interest  affected 
oy  the  slander,  they  may  sue  jointly  ;  and  the  case  of  Cooke  v.  Baicheloft  i« 
not  the  first  case  which  has  determined  this  point. 

In  the  note  in  Saunders^  to  which  the  court  has  been  referred,  the  learned 
^4661   ^^^^^  states,  that  two  joint  tenants  *or  co-parceners  might  join  in  an 
-^  action  for  slander  of  the  title  to  tlieir  estate,  and  the  form  of  the  deck- 
■^tioD  in  such  an  action  is  to  be  found  in  Brownlow, 

This  doctrine  has  also  been  recently  considered  and  confirmed  in  the  case 
of  Collins  V.  Barrett f  in  which  it  was  holden  that  two  persons  might  bring  a 
joint  action  for  a  maliciously  holding  them  to  bail,  if  the  complaint  in  the 
declaration  was  confined  to  the  expenses  which  they  were  jointly  put  to  in 
procuring  their  liberty. 

It  has  been  aaid,  that  notwithstanding  the  judgment  against  the  defendants 

Vol.  XL— 29 


226      FoRSTER  V.  Lawson.  E.  T.  1826.     [456 

in  this  action,  if  either  of  the  plaintiflfs  has  sustained  any  separate  damage, 
he  may  still  maintain  a  separate  action.  I  cannot  see  how  there  can  be  any 
separate  damage.  The  business  injured  is  the  joint  business,  and  the  libel 
only  affects  the  plaintiffs  through  their  business.  If,  however,  a  copartner- 
ship be  libelled,  and  the  libel  contains  something  which  particularly  affects 
the  character  of  one  of  that  firm,  I  think  a  joint  action  may  be  maintained 
against  the  libeller,  who  would  have  less  reason  to  complain  of  such  proceed- 
ings, than  he  would  have  if  each  partner  brought  a  separate  action  for  the 
injury  done  to  the  firm.  Another  objection  raised  by  the  defendant's  counsel 
is,  that  the  plaintiffs  have  not  stated  the  proportion  of  interest  which  each 
respectively  had  in  their  joint  business.  It  is  not  necessary  for  them  to  do 
so  ;  with  their  several  proportions  the  defendant  has  nothing  to  do.  Any 
compensation  they  may  recover  will  belong  to  them  generally,  and  it  is 
nothing  to  the  defendant  how  it  may  be  divided  among  them.  It  has  also  been 
urged  that  the  words  contained  in  the  paragraph  are  not  actionable.  I  have 
no  hesitation  in  deciding,  that  to  say  of  any  bankers  they  have  suspended 
payment,  is  actionable.  For,  what  can  be  the  meaning  of  such  a  statement, 
except  that  they  are  no  longer  solvent.  Saying  that  a  banker  has  suspended 
payment  is  saying  that  he  cannot  pay  his  debts.  A  temporary  inability  to 
pay  debts  is  *insolvency.  The  charge  of  suspending  payment  is  a  r^^g- 
charge  of  insolvency.  Such  a  statement  will  instantly  bring  all  the  ^ 
creditors  of  a  banking-house  upon  it,  and  completely  stop  their  business  by 
preventing  any  one  from  taking  their  bills. 

But  here  special  damage  is  stated,  and  I  think  correctly  stated. 

It  has  been  objected,  that  the  special  damage  is  not  set  out  with  sufficient 
•certainty.  Even  if  that  were  so,  advantage  could  be  taken  of  it  only  by  a 
•special  demurrer.  In  my  opinion,  however,  the  special  damage  is  clearly 
and  distinctly  set  out.  The  plaintiffs  state  that  they  had  a  number  of  prom- 
issory notes  outstanding  and  in  circulation,  and  that  in  consequence  of  these 
libels  they  were  called  upon  and  forced  and  obliged  to  pay  those  notes  ;  how 
or  when,  was  not  material,  it  being  sufficient  that  they  declare  that  they  have 
thereby  lost  all  the  benefit  and  advantage  which  would  otherwise  have  ac- 
crued to  them  in  their  trade  and  business,  from  the  notes  remaining  outstand- 
ing and  in  circulation. 

The  declaration  goes  even  farther ;  it  states,  that  the  plaintifls  have  suffered 
and  sustained  a  great  loss  in  raising  and  procuring  sufficient  money  to  pay 
and  satisfy  their  several  notes.  It  appears  to  me  that  the  declaration  is  unob- 
jectionable, and  that  the  plaintiffs  are  entitled  to  judgment. 

Park,  J.     I  fully  concur  in  the  judgment  which  has  just  been  delivered. 

I  believe  it  to  be  clear  law,  that  wherever  slanderous  words  are  spoken  of 
partners  in  the  way  of  their  trade,' they  may  maintain  a  joint  action  for  them, 
though  they  do  not  state  special  damage.  The  case  of  Cooke  v.  Batchelor^  is 
unimpeached  and  unimpeachable  ;  but  there  are  other  cases  of  good  authority, 
which  also  establish  the  doctrine  there  laid  down. 

•The  objection  that  it  does  not  appear  whether  or  not  the  notes  paid  t^a^^ 
by  the  plaintiffs  were  due,  is  answered  by  the  allegation  that  the  plain-  L  ^^* 
tiffs  were  forced  and  obliged  to  pay  them. 

It  is  not  necessary  to  decide  the  question,  whether  a  verdict  recovered 
against  the  defendant  in  this  joint  action,  by  all  the  partners,  could  be  pleaded 
in  bar  to  separate  actions  brought  against  him  by  each  of  the  partners  ;  but 
if  the  partners  have  been  injured  in  their  separate  capacities,  they  have  each 
a  ri?ht  to  maintain  his  separate  action. 

'  Upon  all  the  grounds  which  have  been  presented  to  the  court,  I  am  clearly 
of  opinion  that  this  action  is  maintainable. 

BuRRODGH,  J.  The  action,  in  my  opinion,  is  very  properly  brought  And 
will  be  productive  of  considerable  benefit  to  the  public,  by  teaching  the  con- 
ductors of  newspapers  to  act  with  greater  caution  than  they  have  recently  dis- 
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plajed.  It  has  been  argued,  that  separate  actions  ought  to  have  been  broughl, 
because  the  plaintiffs  had  not  each  an  equal  interest  in  their  business ;  but 
how  can  that  be  known  to  the  court !  The  case  is  precisely  similar  to.  that 
of  Cooke  V.  BatchdoTj  and  the  declaration  is  suffieiendy  certain.  No  que»> 
tion  can  be  agitated  as  to  whether  the  special  damage  has  been  properly  set 
out  in  this  case ;  for  I  agree  entirely  with  the  Lord  Chief  Justice,  that  as  the 
libel  complained  of  reflected  on  the  plaintiffs  in  the  way  of  their  trade,  the 
action  is  maintainable,  without  setting  out  any  special  damage. 

Gasblkb,  J.     It  seems  to  me  that,  in  a  case  like  the  present,  there  is  no 
distinction  in  the  form  of  an  action,  whether  it  is  brought  for  a  firm  consist- 
^4fidl   ^^  ^^  many  *individuals,  or  of  a  single  individual.    I  am  of  opinion 
•■  that,  the  demurrer  cannot  be  supported. 

Judgment  for  plaintiff. 


The  Mayor,  Bailiff*  and  Burgesses  of  the  Borough  of  BERWICK- 
UPON-TWEED  «.  SHANKS. 

Id  covenant  a^nit  the  assignee  of  the  lessee  of  premises  described  in  the  declaration  as 
sitnate  within  the  liberties  of  BenMci-iejNHi-TVeetf,  the  twnve  cannot  be  laid  in  Nor^ 
tkuwtberland. 

Covenant  by  the  lessors  against  the  assignee  of  the  lessee  of  a  term  in  cer- 
tain premises,  which  were  alleged  in  the  declaration  to  be  **  situate  within 
the  liberties  of  Berwick-upon-Twetdy  The  venue  was  laid  in  Northumbet' 
land.     General  demurrer  and  joinder. 

fVUde,  Serjt.,  in  support  of  the  demurrer.  The  action  being  brought 
against  the  assignee  of  the  term,  is  local,  and  the  venue  should  have  been  laid 
in  Berwick-upon-Tweed, 

Peakej  Serjt.,  contra.  The  venue  is  well  laid,  it  not  distinctly  appearing 
in  the  declaration  that  the  premises  are  not  in  the  county  of  Northumberland, 
There  is  no  filacer  for  Berwick-uponrTwudf  and  causes  arising  in  that 
borough  must  be  tried  in  Northumberland.  Rex  v.  Cowle,  2  Burr.  834.  But 
at  any  rate  it  is  sufficient  upon  general  demurrer,  if  it  does  not  appear  upon 
the  declaration  that  the  premises  are  not  in  the  county  of  Northumberland : 
and  there  is  nothing  on  this  declaration  to  show  that  part  of  the  liberties  of 
Btrw%ck'Upon'T\oeedt  are  not  in  Northumberland,  In  the  case  of  Barker  v. 
*4A01  '^^'''^>  Carth.  182,  which  first  decided  that  in  covenant  against  ^the 
-I  assignee  of  a  term  the  venue  is  local,  the  defendant  pleaded  to  the 
jurisdiction  of  the  court,  that  the  lands  demised  lay  in  Ireland^  to  which  plea 
the  plaintiff  demurred.  In  the  BaiHff  of  LUehJiM  v.  Slater^  Willes,  431, 
the  defendant  pleaded  that  the  lands  were  situate  m  the  city  of  Litchjield^  and 
county  of  the  same  city ;  which  being  traversed,  WUke^  G.  J.,  said,  '<  If  it 
had  stood  upon  the  declaration  only,  the  objection  would  not  have  arisen,  for 
the  premises  there  are  only  said  to  lie  in  the  city  of  lAtchfidd^  and  we  can- 
not judicially  take  notice  of  the  boundaries  of  counties." 

In  the  Mauor  of  London  v.  Cb/e,  7  T.  R.  583,  where  the  premises  were  in 
MiddleseXf  the  venue  was  laid  in  London^  and  it  was  objected  that  it  ought  to 
have  been  laid  in  Middlesex,  Lord  Kenjfon  said,  in  answer,  ^  It  does  not 
clearly  appear  that  the  land  lies  in  the  county  of  Madle^ex^ 

Wilde.  It  does  appear  here  that  the  premises  lie  within  the  borouffh* 
Within  the  liberties  of  the  boronsh  is  within  the  borough  or  the  word  **Iib 
erties"  has  no  meaning.    The  deeisioii  in  the  Af<iy«f  of  London  v.  Ca/#, 
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turned  upon  the  statute  of  jeofails,  and  the  defect  was  cured  by  verdict.  Bar" 
ker  V.  Darner,  and  Bailiff's  of  Litchfield  v.  Slater,  show  that  the  venue  is 
local  in  such  an  action  as  the  present ;  and  the  books  of  practice  furnish  a 
welUknown  suggestion  to  be  entered  on  the  record  in  causes  arising  within 
the  borough  of  Berunck-upon'Tweed. 

Best,  0.  J.  This  action  is  undoubtedly  local,  because  it  arises  on  privity 
of  estate,  and  not  on  pririty  of  contract.  The  question,  therefore,  is,  whether 
it  appears  on  the  declaration  to  have  been  brought  in  the  wrong  *county ;  r«^g  ■ 
and  upon  examining  the  case  of  Bex  v.  Cowle,  and  the  act  of  Parlia-  ^ 
ment  1  &  2  Jac,  1,  c.  28.,  we  think  this  is  the  case.  Berwick,  was  originally 
part  of  Scotland,  and  afterwards  brought  within  the  kingdom  of  England* 
But  though  it  forms  part  of  the  kingdom  of  England,  it  is  not  within  the 
county  of  Northutnberland.  The  charter  of  the  inhabitants  of  this  town  has 
been  confirmed  by  act  of  Parliament,  and  therefore,  we  are  bound  to  take 
judicial  notice  of  it.  They  have  courts  within  the  borough ;  they  have  the 
return  of  all  writs  out  of  the  courts  at  fFestminster  ;  and  Sie  sheriff  of  Nor- 
thumberland, has  no  jurisdiction  in  the  borough.  The  case  of  the  Bailiffs  of 
Litchfield  v.  Slater,  is  materiaUy  distinguishable  from  the  present.  In  that 
case,  fVilles,  G.  J.,  said,  he  could  not  take  notice  that  the  city  of  Litchfield^ 
was  co-extensive  with  the  county  of  the  city. 

In  the  present  case  we  must,  under  the  act  of  Parliament,  judicially  take 
notice  that  the  liberties  of  Berwick,  are  not  in  the  county  o{  Northumberland^ 
and  that  the  sheriff  of  Northumberland,  cannot  enter  them.  As  to  the  ob* 
jection,  that  there  is  no  filacer,  a  writ  may  issue  to  the  bailiffs  of  the  borough. 
Our  judgment,  therefore,  must  be  for  the  defendant. 

Judgment  for  defendant. 

The  court  afterwards  gave  the  plaintiff  leave  to  amend  on  payment  of  costs. 


♦WALLS  V.  ATCHESON.  [*4QZ 

Where  a  lessee  quitted,  in  the  middle  of  his  term,  apartments  which  he  had  taken  for  a 
year,  and  the  lessor  let  them  to  another  tenant :  Held,  that  she  could  not  recover  in  an 
action  for  use  and  occupation  against  the  lessee  for  a  subsequent  portion  of  the  year 
durinff  which  the  apartments  had  been  unoccupied : 

Held,  also,  that  by  the  admission  of  another  tenant  she  dispensed  with  the  necessity  of  a 
written  surrender. 

Assumpsit  for  use  and  occupation. 

At  the  Middlesex  sittings,  before  Best,  G.  J.,  in  this  term,  the  case  was  as 
follows : 

On  the  14th  of  September,  1824,  the  plaintiflf  let  furnished  apartments  to 
the  defendant  at  sixty*five  guineas  for  a  year. 

The  defendant  paid  one  quarter's  rent  to  the  14th  of  December,  and  then 
quitted  the  lodgings. 

The  apartments  remained  vacant  till  the  9th  of  January,  twenty-six  days, 
when  the  plaintiff  let  them  to  another  lodger,  at  a  guinea  a  week.  But  in  the 
beginning  of  ^prii,  the  defendant's  attorney  paid  Uie  plaintiff's  attorney  the 
sum  of  7/.  5f .,  which  had  been  demanded  of  the  plamtiff  in  respect  of  the 
rent  of  the  apartments. 

The  plaintiff  continued  to  let  the  apartments  to  other  lodgers  till  tlie  begin- 
ning of  Juit/f  but  failing  to  prooare  lodgers  from  thai  time  till  the  14th  of 
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September t  «he  sued  the  plaintiiTfor  21/.  O*.  GJ.,  the  sum  requisite  to  com- 
plete sixty-five  guineas  for  the  year. 

There  being  no  evidence  to  show  that  the  plaintiff  had  re-let  the  apartments 
on  behalf  of  the  defendant,  the  Lord  Chief  Justice  thought^  she  had  rescinded 
the  contract  with  the  defendant,  and  directed  a  nonsuit. 

Vaughan^  Seijt,  now  moved  to  set  aside  this  nonsuit,  and  have  a  new  trial, 
on  the  ground  that  nothing  appeared  in  the  facts  of  this  case  to  discharge  the 
defendant  from  his  original  liability.  The  plaintiff  in  re-letting  the  apart- 
ments had  let  solely  on  his  account,  and  had  received  the  rent  to  his  use.  He 
'4631  ^^^^  Redpath  v.  *Roberl9,  3  Esp.  225,  in  which  it  was  holden  that  if 
•■  a  tenant  abandon  premises  without  notice,  the  landlord  is  not  precluded 
from  recovering  the  subsequent  rent  by  putting  up  a  bill  at  the  window,  and 
endeavoring  to  procure  another  tenant :  also  MolUlt  v.  Braine,  2  Camp.  103, 
in  which  it  was  holden  that  a  lease  from  year  to  year  cannot  be  surrendered 
to  the  lessor  by  parol,  and  that  a  tenant  who  quits  in  the  middle  of  a  quarter, 
under  an  oral  license  from  the  landlord,  is  bound  to  pay  rent  to  the  end  of 
the  year. 

But  the  court  thought  that  the  plaintiff  having  precluded  the  defendant 
from  occupying  his  apartments  by  letting  them  to  another  person,  roust  be 
taken  to  have  rescinded  the  agreement,  and  to  have  dispensed  with  the  neces- 
sity of  a  surrender :  that  she  ought  to  have  given  the  defendant  notice,  if  her 
intention  was  to  let  the  apartments  solely  on  his  account :  and  Park,  J.,  re- 
ferred to  the  case  of  Uoyd  v.  Critpie^  where  the  lessor,  having  consented  to 
the  introduction  of  another  occupier,  was  holden  to  have  no  claim  on  the  les- 
see, who  waa  under  covenant  not  to  assign  except  with  license. 

Rule  refused. 


RADENHURST  v.  BATES. 

Where  several  persons  jointly  interested  agreed  to  horse  a  coach,  each  of  them,  one  stage, 
on  the  road  from  L.  to  B.^  and  that,  in  case  of  default,  one  of  them  should  sue  the  de- 
faalter  for  a  penalty  which  should  be  divided  among  the  non-defaulters.  Held,  that  an 
action  might  be  maintained  on  the  agreement,  against  a  defaulter,  by  the  party  so  ap- 
pointed to  sue,  and  that  the  others  need  not  join  in  the  action. 

At  the  last  Warwick  assizes,  before  BesU  C.  J.,  the  plaintiff  obtained  a 
verdict  for  250/.,  on  a  declaration  which  stated  that  on  the  14th  of  February^ 
^AOA-i  *1825,  at  Birminghamt  in  the  county  of  PFarwick^  by  a  certain  agree- 
-1  ment  in  writing,  then  and  there  made  by  and  between  plaintiff  and 
defendant,  together  with  one  George  Cole^  one  Henry  fVakefieldt  one  John 
Scoii^  and  one  Tliomas  Emery^  it  was  declared  that  they  whose  signatures 
and  places  of  residence  were  at  the  foot  of  the  said  agreement,  subjoined 
thereby,  mutually  and  reciprocally  bound  themselves,  each  to  the  other,  under 
the  conditions  and  restrictions  thereinaAer  recited,  (that  is  to  say,)  they  agreed 
in  common  accordance  to  forthwith  establish  a  stage-coach,  to  be  worked  or  con- 
veyed by  them  respectively  from  Birmingham  aforesaid,  in  the  said  county 
of  fVarwick  to  Liverpool^  in  the  county  of  Lancaster^  and  to  be  returned  or 
conveyed  over  the  same  line  of  journey  to  Birmingham^  in  a  manner  and 
lime  of  conveying  the  same  as  thereinafter  stated,  each  of  them  respectively 
thereby  having  described  in  writing  against  their  signatures  severally  that 
part  of  the  journey  aforesaid  which  they  and  each  of  them  agreed  to  horse 
and  convey  the  said  coach,  and  the  time  and  manner  of  so  doing,  and  they 
dierebj  mutually  and  reciprocally  agreed  each  with  the  other  that  such  state* 
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ment  against  their  reupective  signatures  should  be  a  part  of  that  memorandum 
of  agreement :  then,  for  the  better  and  more  immediately  carrying  the  object 
of  that  agreement  into  effectt  they  further  mutually  and  reciprocally  bound 
themselves  each  to  the  other  to  the  following  stipulated  forfeitures  or  penal- 
ties, ranged  with  the  specific  condition  to  the  said  agreement  attached,  and 
that  such  forfeitures  or  penalties  respectively  should,  and  it  was  thereby  sev- 
erally agreed,  be  paid  as  liquidated  damages ;  and  that  plaintiff  should  receive 
all  and  every  of  such  forfeitures  and  penalties  or  penalty  that  might  accrue 
accordingly,  and  in  default  of  payment  by  any  of  the  party  or  parties  to  the 
said  agreement,  that  plaintiff  might  and  was  thereby  authorized  and  empow- 
ered by  them  mutually  to  sue  in  legal  process  for  the  same;  and  that  the 
amount  of  such  forfeiture,  penalty,  or  penalties,  should  be  divided  r»^f>e 
amongst  the  parties  to  that  agreement  who  should  not  have  subjected  ^ 
themselves  to  any  such  forfeitures,  penalty,  or  penalties,  as  afonesaid,  to  the 
exclusion  of  any  and  every  defaulter  under  the  circumstances  aforesaid,  as  to 
sharing  in  any  part  thereof.  And  it  was  thereby  severally  and  conjointly 
agreed,  first,  that  every  party  or  person  to  the  said  agreement  who  should  not 
be  ready  at  the  stipulated  time  of  commencing  to  work  and  convey  the  stage- 
coach intended  to  be  established  as  aforesaid  over  that  part  of  the  journey 
that  he  thereby  undertook  and  agreed  to  horse  and  convey  the  said  coach,  and 
did  not  horse  and  convey  the  same  accordingly,  should  forfeit  the  sum  of  50/., 
to  be  recovered  and  applied  as  thereinbefore  recited  and  stipulated.  And  it 
was  thereby  further  mutually  and  reciprocally  agreed  that  such  stage-coach 
or  coaches  should  commence  to  be  conveyed  over  the  said  journey  on  J^ori" 
day^  the  2l8t  of  Martha  then  ensuing,  that  is,  two  coaches  daily,  and  every 
day,  the  one  to  leave  Birmingham^  and  the  other  Liverpool;  and  that  the 
said  journey  should  be  perfermed  each  wav  in  thirteen  hours  and  a  half»  the 
proportion  of  the  said  time  assigned  to  each,  being  attached  in  writing  against 
the  signature  of  each  proprietor.  And  in  order  to  preserve  the  good  faith 
indispensable  to  the  well-doing  of  the  proprietors  of  the  said  coaches,  it  was 
mutually  and  reciprocally  agreed  by  each  with  or  to  the  other,  that  neither 
of  them  should  directly  or  indirectly  be  concerned  in  or  promote  the  interests 
'  of  any  other  coach  whatever,  that  might  be  worked  from  the  two  extremities, 
namely,  from  or  to  Birmingham  and  Liverpool,  but  that  their  interest  and 
best  efforts  should  be  applied  to  the  coach  then  in  contemplation,  and  agreed 
lo  be  established,  and  for  any  and  every  violation  of  such  good  faith,  the  per- 
son or  persons  respectively  should  forfeit  as  a  penalty  200/.,  lo  be  *re-  r«^|||| 
covered  and  applied  as  in  such  cases  theretofore  stipulated.  And  it  ^ 
was  further  mutually  and  reciprocally  agreed  by  the  parties  to  the  said  agree- 
ment that  there  should  be  three  coachmen  and  two  guards  employed  on  the 
said  coaches  ;  and  it  was  further  agreed  by  the  parties  that  for  officing  the 
coach  at  each  extremity,  including  stationery,  books,  lights,  porters,  and 
clerks,  one  guinea  should  be  allowed  at  the  Birmingham^  and  one  guinea  at 
the  Liverpool  end  weekly,  and  deducted  from  the  earnings  of  the  coach  in 
accounts  in  progress  ;  and  it  was  further  mutually  and  reciprocally  agreed  by 
the  parties  aforesaid,  each  with  the  other,  that  no  party  or  person  to  the  said 
agreement  should  cease  to  convey  the  said  coach,  or  impede  it  on  its  journies 
by  not  conveying  or  causing  it  to  be  conveyed  over  his  proportion  of  the 
journey,  agreeable  to  his  undertaking,  under  the  forfeiture  of  100/.  liquidated 
damages  to  be  paid  by  him,  to  be  applied  in  manner  aforesaid ;  that  is,  in  thn 
understanding  of  coach  phraseology,  he  should  not  take  off  his  horses,  unless 
he  should  give  three  months'  notice  in  writing  previously  to  the  proprietors 
severally  of  his  intent  so  to  do ;  and  that  all  the  penalties  should,  and  it  was 
severally  agreed  might  be  retained  by  plaintiff  out  of  any  money  that  might 
come  to  his  hands  on  account  of  the  person  or  persons  subject  to  such  penalty 
or  penalties.  And  plaintiff  further  saith,  that  the  signatures  at  the  foot  of  the 
said  agreement  subjoined,  and  the  several  parts  of  the  said  journey  which  the 
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parties  signing  the  said  agreement,  and  each  of  them,  agreed  to  horse  and 
convey  the  said  coach,  and  which  were  described  in  writing  against  the  sig- 
natures, were  as  follows,  that  is  to  say,  Charles  Radtnhurat  (the  plaintiflf ) 
from  Birmingfuim  to  Wolvtrhampton  ;  George  Cole  from  ff'olverliampton  to 
Stafford ;  Henry  Wakefield  from  Stafford  twenty  miles  further  towards  Liter' 
pool;  John  Scott  the  ground  from  Liverpool  to  Northwick  ;  Thomas  Emery 
M671  *^^^'°  Sandwich  to  Northwick^  eleven  aad  half  miles,  and  back ;  M. 
•■  Bates  (the  defendant)  fourteen  miles  from  Hanley  to  Sandback  and 
back,  and  two  hours  to  work  the  same.  And  the  said  agreement  being  so 
made,  afterwards,  to  wit,  on,  &c.,  at,  &c.,  in  consideration  thereof,  and  that 
plaintiff*,  at  the  special  instance  and  request  of  defendant,  had  then  and  there 
undertaken  and  faithfully  promised  defendant  to  perform  and  fultil  the  said 
agreement  in  all  things  in  his  part  and  behalf  to  be  performed  and  fulfilled, 
defendant  undertook,  and  then  and  there  faithfully  promised  plaintiff  to  per- 
form and  fulfil  the  said  agreement  in  all  things  on  his  part  and  behalf  to  be 
performed  and  fulfilled.  And  plaintiff*  further  saith  that  afterwards,  to  wit, 
on,  &4s,y  at,  &c^  it  was  stipulated  and  agreed  by  and  between  the  said  parties 
to  the  said  agreement,  that  the  time  for  commencing  to  work  and  convey  the 
said  coach  over  that  part  of  the  said  journey  over  which  defendant  so  under- 
took and  agreed  to  horse  and  convey  the  said  coach,  should  be  the  21st  of 
March  in  the  year  aforesaid,  and  that  afterwards,  to  wit,  on,  &c.,  the  said 
stage-coach  on  its  said  journey  from  Birmingham  to  Liverpool  arrived  at 
Banley  aforesaid,  for  the  purpose  of  being  then  conveyed  by  defendant  to 
Sandback  aforesaid,  being  his*  proportion  of  the  said  journey  as  in  the  said 
agreement  mentioned,  to  wit,  at,  &c.,  and  that  defendant  was  then  and  there 
daly  required  to  convey  the  said  stage-coach  from  Hanley  aforesaid  to  Sand- 
bade  aforesaid  accordingly  ;  yet  defendant,  not  regarding  the  said  agreement, 
nor  his  aforesaid  premise  and  undertaking,  was  not  ready  at  such  stipulated 
time  to  convey,  nor  did,  nor  would,  when  so  required,  convey  the  said  coach 
from  Hanley  aforesaid  to  Sarulback  aforesaid,  but  then  and  there  wholly  re- 
fused so  to  do,  contrary  to  the  tenor  and  effect  of  the  said  agreement,  and  of 
•4681  ^^  aforesaid  promise  and  undertaking;  by  means  of  *which  said 
•I  several  premises,  defendant  afterwards,  to  wit,  on,&c.,  at, ^c,  became 
iable  to  pay  to  plaintiff  the  said  forfeiture  of  50/.  liquidated  damages  to  be 
applied  in  manner  in  the  said  agreement  mentioned,  when  he  should  be  thereto 
afterwards  requested. 

There  was  a  further  breach  charging  the  defendant  with  having  promoted 
the  interests  of  another  coach. 

FaughoHt  Serjt.,  moved  for  a  rule  to  show  cause  why  the  judgment  should 
not  be  arrested,  on  the  ground  that  the  consideration  alleged  for  the  defendant's 
promise  was  a  promise  by  the  plaintiff,  whereas,  upon  examining  the  agree- 
ment, the  consideration  appeared  to  be  a  promise  or  engagement  of  the  plain- 
tiff* and  several  others  with  whom  in  effect  the  defendant  was  a  partner  under 
the  agreement,  and,  therefore,  not  liable  to  be  proceeded  against  at  law  ;  that 
at  all  events  all  the  other  parties  ought  to  have  joined  in  the  action ;  and  also 
that  there  was  no  sufficient  allegation  of  performance  of  the  plaintiff*  's  part  of 
the  contract. 

A  rule  nisi  having  been  granted. 

Toddy  and  Adams,  Serjts.,  showed  cause.  Each  of  the  parties  to  this  in- 
strument agrees  to  be  liable  to  all  the  rest,  and  empowers  one  to  sue ;  and 
however  necessary  it  might  be  that  all  should  join  or  be  joined  in  a  suit  as 
against  strangers, — as  among  themselves,  none  can  object  to  a  proceeding 
pursuant  to  his  own  agreement.  Such  an  agreement  constitutes  the  only 
mode  by  which  any  one  of  them  can  be  prevented  from  releasing  another  from 
the  consequences  of  a  violation  of  his  contract.  Each  agrees  with  the  other, 
(not  the  others,)  respectively ;  each  has  a  separate  interest,  and  ei»cb  is  pro- 
liibited  from  doing  certain  aets  in  their  nature  several. 
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♦Such  an  agreement  is  clearly  valid ;  Bevies  v.  Hdvfkins,  3  M.  &  S.  488, 
Owaton  V.  Ogle,  13  East,  538,  Barton  v.  Hanson,  2  Taunt.  49;  anl  perform- 
ance on  the  part  of  the  plaintiff  is  sufliciently  alleged  in  the  averment  of  the 
arrival  of  the  coach  at  the  place  at  which  the  defendant  was  to  horse  it. 

Vaughan,  in  support  of  the  rule,  urged  in  addition  to  the  objections  started 
on  obuiining  the  rule  nisi,  the  want  of  reciprocity  in  the  agreement.  If  the 
plaintiff'  were  a  defaulter,  how  were  the  other  parties  to  sue  him  ? 

Cur.  adv.  vult, 

a 

Best,  C.  J.,  who  gave  the  judgment  of  the  court,  (after  stating  the  decla- 
ration,) said. 

Several  objections  have  been  made  to  this  declaration  in  arrest  of  judgment. 
First,  it  has  been  insisted  that  this  agreement  makes  the  parties  to  it  partners, 
and,  therefore,  if  ^ny  of  them  have  any  claims  against  the  others,  they  must 
go  into  a  court  of  equity.  What  is  sought  to  be  recovered  by  this  action  is 
not  partnership  property ;  the  plaintiff  and  the  defendant  are  not  tenants  in 
common  of  it ;  the  defendant  has  no  interest  in  it.  It  is  a  pelialty  to  be  paid 
by  the  defendant  to  the  plaintiff  foi:  the  use  of  the  other  contracting  parties, 
the  defendant  himself  being  by  the  agreement  expressly  excluded  from  any 
share  of  it.  There  are  no  accounts  to  be  settled  before  this  claim  can  be 
decided,  and,  therefore,  no  one  reason  why  this  case  may  not  be  disposed  of 
in  a  court  of  law,  or  why  the  parties  should  be  subjected  to  the  expense  and 
delay  that  must  attend  a  suit  in  equity.  The  courts  of  law  should  be  careful 
not  to  narrow  their  jurisdiction.  Wherever  complete  justice  can  be  attained 
in  a  *court  of  law,  a  suit  should  be  entertained  if  the  thing  claimed  ry^m 
be  a  legal  and  not  an  equitable  right.  ^ 

The  second  objection  is,  that  all  the  contracting  parties  amongst  whom  the 
penalties  are  to  be  divided,  should  have  joined  in  the  action. 

We  think  that  the  members  of  a  firm  cannot,  by  agreement,  give  an  autho* 
rity  to  any  one  of  them  to  bring  an  action  in  his  name  against  persons  not 
members  of  the  firm  ;  but  where  several  parties  create  by  agreement  penalties 
to  be  paid  by  one  of  them  to  the  others,  we  see  no  objection  to  their  empower- 
ing one  to  sue  for  the  others.  Such  an  agreement  is  in  effect  an  ujidertaking 
not  to  object  on  account  of  all  who  ought  otherwise  to  have  been  joined  ia 
the  action  not  being  joined. 

If  there  had  been  any  thing  in  this  objection,  it  might  have  been  taken  in 
Davies  v.  Hawkins,  but  it  was  not  started  either  by  the  bench  or  bar.  Cor- 
porations often  make  bye-laws,  and  by  those  laws  direct  that  penalties  shall 
be  recovered  against  their  members  in  actions  brought  by  the  head  of  the  cor- 
poration for  the  use  of  the  corporation.  Such  actions  are  properly  brought  in 
the  name  of  the  head  of  the  corporation  only,  1  Bos.  &  Pul.  98,  and  the  cases 
there  cited.  The  right  to  maintain  actions  by  corporations,  is  founded  on 
agreement  between  the  members,  as  in  the  present  case. 

The  third  objection  is,  that  there  is  no  mutuality  in  the  agreement,  because 
if  the  plaintiff  incurred  a  penalty  he  could  not  sue  himself.  That  would  be 
a  case  not  provided  for  by  the  agreement,  and,  therefore,  all  the  other  con- 
tracting parties  who  had  incurred  no  penalty,  must  join  in  the  action  against 
him  ;  they  would  thus  obtain  equal  redress,  although  not  in  precisely  the 
same  manner, 

♦Where  an  act  of  parliament  directs  that  a  company  shall  sue  and  r»^«| 
be  sued  in  the  name  of  their  clerk,  and  he  has  a  claim  against  them  for  L  ^' ^ 
wages,  he  cannot  sue  himself,  but  must,  notwithstanding  the  provision  in  the 
act,  sue  the  company. 

The  next  objection  is,  that  the  consideration  of  the  defendant's  promise  is 
not  correcdy  set  out  in  the  declaration.  It  is  insisted  that  it  should  have  been 
stated,  that  he  made  his  promise  to  fulfil  the  agreement  in  consideration  of  all 
the  other  contracting  parties  having  promised  him  to  fulfil  the  agreement  on 
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their  part«,  and  not  as  it  is  stated  in  the  declaration,  in  consideration  of  the 
plaintiff's  having  promised  to  fulfil  his  part  of  the  agreement. 

But  the  agreement  is  set  out,  and  it  is  stated,  that,  in  consideration  of  the 
premises,  the  defendant  undertook.  This,  we  think,  is  sufficient,  and  that  the 
other  allegation  is  surplusage. 

The  lust  objection  is,  that  it  is  not  averred  that  the  plaintiff  or  the  other 
contracting  parties  performed  their  parts  of  the  agreement.  It  does  appear  on 
the  declaration  that  the  coach  was  brought  to  the  defendant's  house,  from 
whence  he  was  to  convey  it  on.  This  is  the  only  thing  that  looks  like  a  con- 
dition precedent  to  the  performance  of  the  defendant's  duty.  Although  this 
may  not  be  set  out  with  perfect  precision,  we  think  it  cannot  be  objected  to 
after  verdict.     The  plaintiff,  therefore,  may  recover  the  50/, 

With  respect  to  the  200/.  for  supporting  another  coach,  there  was  no  con- 
dition precedent  to  be  performed  by  the  plaintiff  before  he  could  recover  that 
penalty ;  and,  therefore,  we  think  that  after  verdict  no  objection  can  prevail 
against  the  plaintiff  recovering  that  penalty  on  account  of  want  of  averment 
o?  the  performance  of  any  duty. 

Rule  discharged. 


•472]  •BLYTH  v.  BAMPTON. 

Plaintiff  purchased  a  horse  for  55/.,  the  defendant  warranting  him  sound,  and  agreeing  to 

give  1/.,  back  if  the  horse  did  not  bring  plaintiflr4/.  or  5/. 
The  averment  in  the  declaration  was,  that  in  consideration  the  plaintiff  would  buy  of  the 

defendant  a  horse  for  a  certain  price,  to  wit,  55/.,  the  defendant  undertook  the  horse  was 

sound : 
Heldt  a  variance,  Gaaelee  J.  dis$entiente. 

The  declaration  stated,  that  in  consideration  the  plaintiff  would  buy  of  the 
defendant  a  horse  for  a  certain  price,  to  wit,  55/.,  the  defendant  undertook  the 
horse  was  sound.     Breach ;  want  of  soundness. 

At  the  trial  before  Beat,  C.  J.,  last  Warwick  assizes,  it  was  proved  that 
plaintiff  was  to  have  the  horse  for  55/.,  but  defendant  was  to  give  a  pound 
back  if  the  horse  did  bring  the  plaintiff  4  or  5  pounds. 

The  Chief  Justice  held  this  a  fatal  variance  and  directed  a  nonsuit. 

WUde^  Serjt.,  moved  for  a  rule  nisi  to  set  aside  the  nonsuit,  and  have  a  new 
trial.  He  contended  that  the  substance  of  the  declaration,  was,  that  the  plain- 
tiff had  agreed  to  buy  the  defendant's  horse.  That  this  was  tlie  true  consi- 
deration on  which  the  defendant  had  been  induced  to  warrant  him  sound. 
The  price  was  immaterial,  and  laid  under  a  viz. ;  and  the  defendant's  agree- 
ment to  return  1/.  on  a  contingency,  might  have  been  the  subject  of  a  cross 
action,  but  was  no  part  of  the  consideration  for  the  warranty  of  soundness* 
In  Gladstone  v.  Neale,  13  East,  410,  a  contract  for  the  purchase  of  about 
eight  tons  of  hemp  was  stated  under  a  viz.  in  the  declaration  as  a  contract  for 
eight  tons ;  and  this  was  held  no  variance.  And  in  Crispin  v,  Williamson^ 
8  Taunt.  107,  a  contract  for  oranges,  without  any  specification  of  price,  was 
held  to  be  well  described,  as  a  contract  for  oranges  at  a  price  laid  under  a  viz* 
A  rule  having  been  granted, 

<47ai       *Boaanquef,  Serjt.,  showed  cause.   This  was  a  conditional  contract, 
^   and  is  improperly  described  as  having  been  absolute. 

The  consideration  for  the  defendant's  warranty  was  the  sum  of  55/.,  sub- 
ject to  a  reduction  of  1/.  upon  a  contingency ;  and  the  declaration  alleges, 
that  it  was  absolutely  the  sum  of  55/.  The  cases  cited  do  not  apply,  because 
the  contract  in  them  was  not  conditional. 
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PfildCf  was  heard  in  support  of  his  rule. 

Best,  C.  J.  After  regretting  the  state  of  the  law  with  respect  to  variances 
and  pointing  out  the  expediency  of  adhering  to  the  decisions  on  the  subject, 
in  order  that  the  inconvenience  might  be  generally  felt,  and  the  law  altered, 
held,  that  this  was  clearly  a  conditional  agreement ;  that  it  had  been  stated  in 
the  declaration  as  an  unqualified  agreement;  and  that,  therefore,  according  to 
all  the  principles  and  decisions  on  the  subject,  the  allegation  could  not  be 
sustained.  In  the  two  cases  referred  to,  a  variation  in  respect  of  amount  and 
price  had  been  holden  not  material ;  but  there  was  no  case  which  went  the 
length  of  deciding  that  a  conditional  contract  could  be  declared  on  as  absolute. 

Park,  J.,  and  Bcrrouoh,  J.,  expressed  opinions  to  the  same  effect. 

Gaselee,  J.,  differed :  he  thought  the  price  immaterial,  especially  when 
laid  under  a  videlicet ;  and  further,  that  the  price  agreed  on  had  been  cor- 
rectly stated  in  the  declaration.  But  the  price  being  settled  at  55/.,  the  defend* 
ant  had  entered  into  two  engagements,  one,  that  the  horse  was  sound,  the 
other,  to  return  1/.  if  the  plaintiff  did  not  get  4/.  or  5/.  by  him.  It  was  suf^- 
cient  in  the  first  instance  for  the  plaintiff  to  sue  upon  the  *breach  of  rt474 
one  of  these  engagements,  and  he  might  afterwards  have  demanded  the  ^ 
1/.  in  case  the  horse  were  not,  upon  offering  him  to  sale  within  a  reasonable 
time,  sold  for  4/.  more  than  55/. 

Rule  discharged 


GREGORY  V.  DOIDGE,  et  al. 

The  plaintiff,  who  had  occupied  lands  under  A,,  upon  A,*»  death  entered  into  an  agree 
ment  to  pay  rent  to  the  defendant,  and  paid  U.  as  an  acknowledgment  of  his  title,  being 
ignorant  that  it  was  disputed. 
It  turning  out  afterwards  that  the  defendant  had  no  claim  to  the  property. 
Held,  that  the  plaintiff  might  dispute  the  defendant's  title  in  a  plea  of  non  ttnuit  in  re- 
plevin» 

Replevin. 

Avowry  for  rent  arrear,  with  the  usual  allegation  that  the  plaintiff  held  the 
close  in  which,  &c.,  as  tenant  thereof  to  the  defendant  Doidge,  by  virtue  of  a 
demise  thereof  to  the  plaintiff  theretofore  made. 

Plea,  non  tenuit,  and  issue  thereon. 

At  the  trial  before  Gaselee^  J.,  last  Cornwall  assizes,  it  appeared  that  one 
Beare^  died  seised  of  the  close  in  which,  &c.,  as  heir  ex  parte  materna,  and 
that  the  defendant  Doidge^  who  was  heir  ex  parte  paterna^  had  disputed  with 
another  claimant  the  possession  of  the  property  ;  but  that  aAer  the  death  of 
Beare,  Doidge^s  brother  went  to  the  plaintiff,  who  had  occupied  as  lessee  of 
Beare,  and  induced  him  to  pay  If.  as  an  acknowledgment  of  Doidge*8  title. 
The  plaintiff/stated  at  the  same  time  that  his  annual  rent  was  7/.,  and  it  was 
agreed  that  the  price  of  depasturing  some  cattle  of  the  defendant's  should  be 
dieducted  from  the  amount  of  the  rent.  This  agreement  was  made  by  the 
plaintiff  in  ignorance  of  the  defect  in  Boidge^s  tide.  Notwithstanding  some 
conflicting  testimony  about  the  agreement,  a  verdict  was  found  for  the  defend* 
ant,  the  learned  Judge  reserving  to  the  plaintiff  the  liberty  of  moving  to  enter 
a  verdict  for  himself,  if  this  court  should  be  of  opinion  he  could  *after  r^Ajm 
the  acknowledgment  above  stated,  dispute  the  defendant's  tide  in  a  plea  ^ 
of  non  tennit, 

ffUdCf  Serjt.,  having  obtained  a  rule  nisi  accordingly, 
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Pioke^  Serjt.»  who  showed  cause,  argued  that  the  plaiatiflT  having  acknow* 
ledged  the  defendant's  title,  and  having  agreed  to  the  amount  of  rent  he  should 
pay,  could  not  afterwards  dispute  the  title :  Jilchome  v.  Gommt^  2  Bingh* 
54,  and  though  a  distinction  had  been  made  where  a  tenant  did  not  originally 
receive  possession  of  the  land  from  the  avowants,  Rogers  v.  Pitcher^  6  Taunt. 
202,  yet  the  plaintiff  in  the  present  case  was  concluded  by  having  accepted  a 
new  demise  from  the  defendant.     But 

Tke  courtf  was  clearly  of  opinion  that  the  plaintiff  having  come  into  pos* 
session  under  a  former  owner,  and  having  entered  into  this  agreement  in 
ignorance  of  the  defect  in  the  defendant's  title,  might  now  show  that  the 
defendant  was  not  his  landlord.  They  considered  the  principle  to  have  been 
clearly  established  by  Bogera  v.  Pitcher,  and  the  language  of  BuUer,  J.,  in 
fflllianu  V.  Bartholomew,  1  B.  &  P.  326.  *•  If  the  tenant  could  have 
proved  that  his  attornment  proceeded  on  the  misrepresentation  of  him  who 
claimed  as  remainder-man,  he  might  have  proved  that  another  was  still  alive 
and  entitled  ;*'  and  they  mentioned  as  precisely  in  point  the  case  of  Fenner 
V.  Dujdock,  2  Bingh.  10,  in  which  it  was  holden  that  payment  of  rent  by  a 
lessee  to  a  lessor,  a(\er  the  lessor's  title  had  expired,  and  after  the  lessee  had 
had  notice  of  an  adverse  claim,  did  not  amount  to  an  acknowledgment  of  title 
M761  ^^  ^^  lessor,  or  to  a  virtual  attornment,  unless  at  *the-  time  of  payment 
•I  the  lessee  knew  the  precise  nature  of  the  adverse  claim,  or  the  man- 
ner in  which  the  lessor's  title  had  expired. 

RVile  absolute. 


DE  BER6ARECHE  t;.  PILLIN. 

Where  the  acceptor  of  a  bill  of  exchange  accepts  it  payable  at  a  banker*!,  it  is  not  neces* 
sary  in  an  action  against  the  drawer  to  allege  that  the  bill  was  presented  to  the  acceptor 
in  person,  if  there  u  an  averment  that  it  was  duly  presented  at  the  banliers. 

AseuHPsrr  against  the  drawer  of  a  bill  of  exchange  directed  to  W.  A.  Souths 
who  accepted  it  according  to  the  usage  and  custom  of  merchants  payable  at 
Sykes,  Snaith  ^  Co. 

Averment,  that  when  the  bill  became  due,  it  was  duly  presented  and  shown 
to  and  at  the  said  Sykea,  Snaith,  if  Co,  for  payment,  according  to  the  custom, 
and  payment  thereof  was  then  and  there  required,  according  to  the  tenor  and 
effect  of  the  said  bill  and  acceptance,  but  that  the  said  Sykes,  Snaith,  fy  Co. 
did  not  pay  the  sum  of  money  in  the  bill  specified,  or  any  part  thereof,  nor 
did  South  ;  of  which  premises  the  defendant  afterwards  had  notice. 

Demurrer,  assigning  for  cause,  that  the  bill  was  accepted  by  South,  pay- 
able at  Sykes,  Snaith,  ^  Co.,  and  it  is  not  expressed,  nor  does  it  appear  in  the 
declaration,  that  the  words  **  not  elsewhere"  are  contained  in  the  acceptance, 
or  any  other  words  denoting  that  South,  would  not  pay  the  bill  elsewhere 
than  at  Sykes,  Snaith,  ^  Co.,  whereby,  and  by  force  of  the  statute  in  that  case 
lately  made  and  provided,  the  acceptance  of  the  bill  was  general,  and  not 
special,  and  due  presentment  to  South  of  such  bill,  when  due  and  payable, 
ought  to  have  been  alleged,  whereas  no  presentment  of  the  bill  to  South, 
MT71  *^  s^lieged :  and  also,  that  no  due  presentment  of  the  bill  is  alleged  in 
J    the  declaration. 

Spankie,  Serjt.,  in  support  of  the  demurrer.  Whatever  might  be  the  case 
as  against  the  acceptor,  as  against  the  drawer,  presentation  must  be  shown 
aecoidiiiig  to  the  terms  of  the  bill.    Now,  under  the  provisions  of  I  0.  4« 
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c.  77|  this  acceptance  is  a  general  acceptance,  and  under  a  general  acceptance, 
presentation  must  be  made  to  the  acceptor ;  but  presentation  to  Sykea  4'  Co. 
is  very  different  from  presentation  to  the  acceptor  at  the  house  of  Sykea  ^  Co. 
which  ought  to  have  been  averred,  or  at  least  that  the  acceptor  could  not  be 
found  there. 

Best,  C.  J.  By  the  1  &  2  G.  4,  c.  77.,  it  is  enacted,  «'  That  if  any  per- 
son shall  accept  a  bill  of  exchange,  payable  at  the  house  of  a  banker  or  other 
place,  without  further  expression  in  his  acceptance,  such  acceptance  shall  be 
deemed  and  taken  to  be,  to  all  intents  and  purposes,  a  general  acceptance  of 
such  bill ;  but  if  the  acceptor  shall  in  his  acceptance  express  that  he  accepts 
the  bill,  payable  at  the  banker*s  house  or  other  place  only,  and  not  otherwise 
or  elsewhere*,  such  acceptance  shall  be  deemed  and  taken  to  be,  to  all  intents  • 
and  purposes,  a  qualified  acceptance  of  such  bill,  and  the  acceptor  shall  not 
be  liable  to  pay  the  said  bill,  except  in  default  of  payment  ^hen  such  pay- 
ment shall  have  been  first  duly  demanded  at  such  banker's  house  or  other 
place." 

The  result  of  the  act  is,  that  though  a  bill  be  by  the  acceptance  made  pay- 
able at  a  particular  place,  still  the  acceptance  is  to  be  esteemed  a  general 
obligation,  and  the  acceptor  may  be  called  on  elsewhere,  as  well  as  at  the 
place  indicated.  But  though  the  legislature  has  provided  that  the  acceptor 
may  be  called  on  elsewhere,  it  has  not  made  it  compulsory  on  the  holder  to 
go  elsewhere.  It  has  been  argued,  indeed,  that  at  all  events,  •the  r^^mQ 
acceptor  should  himself  be  called  on  at  the  place  indicated,  though  the  <- 
holder  is  excused  by  the  act  from  presenting  his  bill  to  the  persons  who  carry 
on  business  at  that  place  ;^-or,  that  at  least  it  should  be  averred  tjiat  the  ac- 
ceptor was  called  on  there  and  could  not  be  found.  But  such  an  averment 
would  be  absurd ;  for  the  acceptor  is  never  expected  to  be  there,  but  his 
money.  It  is  sufficient,  therefore,  to  allege,  as  in  the  present  declaration, 
that  demand  was  made  there  for  the  money. 

Park,  J.  The  construction  of  the  act,  which  has  been  contended  for,  is 
absurd ;  for  if  an  acceptor  must  be  always  present  at  his  bankers,  where 
would  be  the  convenience  of  making  the  bill  payable  at  the  bankers.  The 
bill  was,  according  to  the  averment,  **  duly  presented  for  payment.'* 

BuRRouoH,  J.  Presentation  to  the  acceptor  in  person  has  been  dispensed 
with,  by  his  pointing  out  the  bankers,  as  the  place  at  which  payment  of  the 
bill  might  be  obtained. 

Gaselee,  J.,  concurred. 

Judgment  for  the  plaintiff. 


SPROTT  V.  POWELL,  ct  al. 

Vestrymen  who  signed  a  resolution,  ordering  the  parish  surveyor  to  take  steps  for  defend- 
ing an  indictment  for  not  repairing  a  road,  were  held,  not  to  be  responsible  for  the  pay- 
ment  of  the  attorney  employed  by  the  surveyor. 

Action  for  the  amount  of  an  attorney's  bill. 

At  the  last  Maidstone  assizes,  before  the  Lord  Chief  Baron,  the  case 
appeared  to  be  as  follows  : 

•At  a  special  vestry  for  the  parish  of  SpddhursU  holden  in  .^J9n7,  r^^^g 
1821,  the  following  resolutions  were  entered  into  :  ^ 

•*  SpddkurMt  parish.  At  a  special  vestry,  held  in  the  said  parish,  the  27th 
of  AprU^  1821|  (pursuant  to  public  notice,)  for  the  purpose  of  taking  into  con* 
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aideration  the  propriety  of  resisting  an  indictment  instituted  against  the  in* 
habitants  of  the  said  parish,  to  compel  them  to  repair  a  certain  piece  of  road ; 

*'  Resolved,  that  the  above  indictment  be  opposed. 

**  2d.  That  the  surveyors  be  desired  to  take  the  necessary  steps  for  carrying 
the  first  resolution  into  effect.**  Signed  by  the  two  defendants  and  six  other 
parishioners. 

l*he  plaintiff  at  this  time  was  present  as  vestry  tlerk,  and  Robert  Fry,  the 
then  surveyor,  gave  him  instructions  to  defend  the  indictment. 

The  indictment  was  defended. 

In  October  1824,  the  plaintiff  delivered  his  bill  to  James  Richardson,  the 
then  surveyor,  but  who  had  not  been  surveyor  in  18(21  •  The  bill  was  headed, 
**  The  surveyors  of  the  parish  of  Speldhurst,  Drs.  to  ff^alter  Sproti"  Richard* 
son  refusing  to  pay,  the  plaintiff  commenced  the  present  action  against  the 
defendants.  They  resisted  payment  on  the  ground  that  the  surveyor  for  the 
current  year  was  the  person  who  ought  by  a  rale  on  the  parish  to  raise  the 
necessary  funds,  and  from  time  to  time  to  satisfy  claims  such  as  that  made  by 
the  plaintiff.  This  was  expressly  provided  for  by  the  13  G.  3,  c.  78,  s,  66, 
by  which  it  is  enacted,  *'  That  if  the  inhabitants  of  any  parish,  township,  or 
place  shall  agree  at  a  vestry  or  public  meeting  to  prosecute  any  person  by 
indictment  for  not  repairing  any  highways  within  such  parish,  township,  or 
place  which  they  apprehend  such  person  is  obliged  by  law  to  repair,  or  for 
committing  any  nuisance  upon  such  highways,  or  shall  agree  at  such  vestry 
M801  *™^®^i^  ^  defend  any  indictment  or  presentment  preferred  against  any 
•■  such  parish,  township,  or  place,  it  shall  and  may  be  lawful  for  the 
surveyor  of  such  parish,  township,  or  place,  to  charge  in  his  account  the  rea« 
sonable  expenses  incurred  in  carrying  on  or  defending  such  prosecution  or 
defence  respectively,  af\er  the  same  shall  have  been  agreed  to  by  such  inha* 
bitants  at  a  vestry  or  public  meeting,  or  allowed  by  a  justice  pf  the  peace 
within  the  limit  where  such  highway  shall  be,  which  expenses  when  so 
agreed  to  or  allowed,  shall  be  paid  by  such  parish,  township,  or  place,  out  of 
the  fines,  forfeitures,  compositions,  payments,  and  assessments  authorized  to 
be  collected  and  raised  by  virtue  of  this  act.'* 

They  also  relied  on  Lanchester  v.  Frewer^  2  Bingh.  361,  and  Lanchester 
V.  Tricker,  1  Bingh.  201. 

Under  the  direction  of  the  learned  Chief  Baron,  who  referred  to  Higgina 
V.  Livingston,^  a  case  heard  on  appeal  from  Scotland  to  the  House  of  Lords, 
as  a  decision  in  favor  of  the  demand,  a  verdict  was  taken  for  the  plaintiff,  with 
liberty  for  the  defendants  to  move  to  enter  a  nonsuit. 

Toddy,  Seijt,  having  obtained  a  rule  nisi  accordingly, 

Bosanquet  and  PFUde^  Serjts.,  showed  cause.  In  employing  the  plaintiff, 
the  surveyor  acted  only  as  agent  to  the  defendants,  and  they  were  equally 
liable  as  if  they  had  named  him  and  employed  him  themselves.  The  act  of 
parliament  did  not  take  away  the  plaintiff's  common  law  remedy  against  those 
by  whom  he  had  been  employed.  But  the  act  itself  gave  him  no  remedy  in 
a  case  like  the  present ; 

The  47th  section  requires  that  the  accounts  of  the  surveyor  should  be 
*481'1  ^'^"^^^y  made  up  and  presented  *fif\een  days  before  the  special  ses- 
^  sions  held  in  the  week  after  the  Michaelmas  sessions.  The  plaintiff's 
bill,  from  the  duration  of  law  proceedings,  could  not  be  made  out  till  two  or 
three  years  after  he  was  first  employed,  and  how  could  he  charge  successive 
sets  of  stirreyors  with  fractional  portions  of  an  incompleted  expense  ?  The 
statute  called*  on  the  magistrates  to  allow  the  surveyor's  bill,  but  how  could 
they  judge  of  it,  or  allow  it,  without  seeing  the  whole  at  once !  and  if  they 
refused  to  allow  it,  as  the  Court  of  King's  Bench  would  not  grant  a  numda* 
mu$  against  the  magistrates  in  such  a  case,  what  remedy  h«i  the  plaintiff 
against  the  tunreyor  ?    The  only  question,  therefore,  was,  whether  or  not  he 

t  Not  yet  reported. 
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had  been  employed  by  the  vestry*  for  if  employed  by  them,  every  person 
attending  was  individually  responsible.  In  JHoneiy  v.  Beli^  I  Br.  Ch.  Cas. 
101,  which  was  a  bill  filed  against  the  commissioners  of  a  certain  navigation 
in  Yorkshire^  Ashhurat  J.  said,  *'  I  think  the  defendants  are  personally  liable ; 
it  would  be  hard  that  the  plaintiff,  who  has  done  the  work  at  a  reasonable 
price,  should  have  no  remedy."  And  in  Eaton  v.  BdU  5  B.  d&  A,  34,  it  was 
holden  that  commissioners  of  an  inclosure  were  privately  responsible  to  their 
bankers  for  drafts  drawn  in  respect  of  the  inclosure,  though  the  drafts  required 
the  bankers  to  place  the  sums  mentioned  in  them  to  the  drawers^  account  as 
commissioners. 

In  like  manner  in  Higgins  v.  Livingiton^  the  commissioners  of  a  turnpike 
between  Edinburgh  and  GiaigoWf  were  held  responsible,  in  their  private 
capacity,  to  persons  employed  by  them  about  the  construction  and  repair  of 
the  road.  And  in  Brook  v.  Guest,  N.  P.  Stafford  summer  assizes,  1825. 
Abbott^  C.  J.,  held  a  churchwarden  individually  responsible  to  a  person  whom 
he  had  employed  to  draw  plans  of  a  church  *for  tlie  inspection  of  the  r« jqo 
commissioners  for  building  new  churchea  under  56  6r.  3,c.  41.  ^ 

These  decisions  were  not  adverted  to  in  the  arguments  in  Lancke»ter  v. 
Frewer,  and  Lanche$ter  v.  Tricker,  and  those  cases  are  distinguishable  from 
the  present  on  the  ground  that  Lanehester  was  a  churchwarden,  and  instead 
of  commencing  an  action,  might  have  raised  a  rate  to  indemnify  himself. 

Taddy,  contra.  So  Uie  surveyor  in  the  present  case  was  authorized  under 
13  G.  3,  to  raise  a  rate  out  of  which  he  might  have  reimbursed  himself,  upoa 
presenting  annually  to  a  vestry  or  a  magistrate  the  account  of  the  expenses 
incurred  within  the  year ;  and  the  plaintiff  was  not  employed  by  the  vestry, 
but  by  the  surveyor.  Even  if  he  had  been  employed  by  the  vestry,  vestry- 
men are  not  individually  responsible  for  orders  given  by  the  vestry  as  a  col- 
lective body ;  the  reasons  for  this  are  fully  given  in  Lanchester  v.  Frewtr, 
For  the  performance  of  such  orders  a  rate  is  raised  on  the  inhabitants  of  the 
parish  generally,  and  no  one  would  attend  to  the  parish  business  at  the  risk 
of  being  individually  responsible.  The  cases  referred  to  on  the  other  side,  are 
all  cases  of  commissioners  or  churchwardens  who  had^ower  to  raise  a  fund 
for  reimbursing  themselves,  and  who  suffered  from  their  own  neglect. 

Best,  C.  J.  The  court  has  no  intention  of  impeaching  the  decisions  which 
have  been  referred  to  by  the  counsel  for  the  plaintiff,  but  which  have  nothing 
to  do  with  the  present  case.  In  the  esunes  referred  to  the  parties  voluntarily 
placed  themselves  in  the  responsible  situation  of  eommissiohers,  a  situation 
which  bears  no  resemblance  to  that  of  the  inhabitants  of  a  parish  resorting  to 
a  vestry.  Commissioners  have,  in  almost  every  instance,  •power  to  r^^go 
raise  tolls,  or  to  impose  assessments  to  indemnify  themselves,  and  they  *- 
ought,  therefore,  to  avoid  entering  into  an  undertaking  until  they  have  money 
in  hand,  or  have  ascertained  that  the  t(41s  wiH  cover  the  expense.  In  Hig» 
gins  V.  Livingston  the  parties  sought  to  be  charged  were  commissioners  of  a 
turnpike  between  EdirUfurgh  and  Glasgow^  and  they  had  the  usual  powers 
of  making  contracts,  raising  tolls,  and  borrowing  money.  In  Brook  v.  Guests 
and  iMnchester  v.  Frewer,  the  party  charged  was  a  churchwarden,  and  might 
have  reimbursed  himself  by  a  rate  for  the  expense  he  had  incurred  on  behalf 
of  the  parish.  Eaton  v.  BeU  was  decided  on  the  same  principle,  and  it  was 
holden  that  commissioners  under  an  inclosure  act  which  empowered  them  to 
make  a  rate  to  defray  the  expenses  of  the  enclosure,  were  liable  to  their 
bankers  for  the  amount  of  drafts  drawn  in  respect  of  the  enclosure.  Bay  ley , 
J.  saya,  **  The  defendants  must  have  known  what  they  had  collected,  and 
what  means  they  had  of  collecting  more,  and  they  ought  to  have  taken  care, 
before  they  drew  drafts,  that  they  had  money  to  reimburse  the  persons  who 
advanced  money  on  those  drafts."  He  puts  it  expressly  on  the  ground  that 
the  defendants  had  the  means  of  raising  rates  to  reimburse  themselves;  and  the 
same  observation  is  applicable  to  the  case  of  Horsly  v.  Bell,     The  defendants 
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in  the  present  case  hare  not  volantarily  engaged  in  any  commission,  nor  have 
they  any  means  of  raising  tolls  to  indemnify  themselves. 

They  have  merely  met  in  a  vestry,  and  agreed  to  certain  resolutions ;  tliey 
have  not,  as  it  has  been  asserted,  employed  the  plaintiff  as  an  attorney,  for 
the  resolutions  agreed  to,  order  the  surveyor  to  take  measures  for  defending 
the  indictment,  and  according  to  the  13  G.  3,  c.  78,  t.  56,  whatever  is  done 
in  this  respect  must  be  done  under  the  surveyor's  authority ;  he  is  to  carry 
on  the  proceedings,  to  incur  the  expense  in  the  first  instance,  to  charge  it  to 
»ioA-^  *the  parish  account  after  it  has  been  agreed  to  at  a  pubiic  meeting,  or 
-I  sanctioned  ^by  the  order  of  a  magistrate,  and  to  be  paid  out  of  the  fines, 
payments,  and  assessments  raised  by  virtue  of  the  act. 

The  persons  who  meet  in  vestry  are  only  to  put  the  surveyor  in  motion, 
and  control  his  charges ;  but  they  enter  into  no  personal  undertaking  to  pay 
the  parties  employed  by  him.  This  case  was  depending  three  years.  The 
inhabitant  of  a  parish  would  be  in  a  cruel  situation  if  he  were  to  leave  the 
parish  shortly  after  attending  a  vestry,  and  be  liable  for  years  to  the  charges 
of  a  surveyor  over  whom  he  has  ceased  to  have  any  control. 

The  vestry  clerk  should  have  presented  his  bill  yearly,  that  the  parish  might 
determine  from  time  to  time  whether  they  would  sustain  the  expense  of  fur- 
ther proceedings,  and  also  that  every  inhabitant  might  be  assessed  in  his  due 
proportion ;  otherwise,  as  I  said  in  the  case  of  Lancheaier  v.  Frewer^  a  man 
who  had  but  &ye  pounds  a  year  in  the  parish  might  be  subjected  to  the  same 
burthens  as  men  who  had  a  thousand.  Therefore,  the  law  wisely  considers . 
the  resolutions  of  a  vestry,  not  as  the  personal  undertaking  of  each  vestry 
man,  but  as  merely  intended  to  put  the  surveyor  in  motion,  who  is  afterwards 
to  be  imbursed  by  a  regular  rate  upon  the  whole  parish. 

Park,  J.  If  the  law  were  as  the  plaintiff's  counsel  have  contended,  no 
respectable  inhabitant  would  attend  a  vestry  meeting,  and  the  business  of  a 
parish  would  fall  into  inferior  hands,  who  would  render  the  whole  a  job.  It 
seems  to  me  that  the  58  G.  3,  c.  65,  has  decided  this  case,  and  I  see  no  diffi- 
culty in  it.     The  resolutions  of  this  vestry  were  such  as  the  act  requires. 

The  surveyor  is  the  proper  person  for  conducting  the  business,  and  he  is  to 

14851   ^^^^S^  ^^®  parish  in  his  account.     *The  plaintiff  had  only  to  deliver 

-*   his  bill  to  the  surveyor  de  anno  in  annum  ;  the  surveyor  should  have 

applied  to  the  vestry,  and  if  the  vestry  refused  to  make  an  assessment  for  his 

cbaiges,  he  might  resort  to  a  justice  of  peace. 

The  cases  cited  are  distinguishable  on  the  ground  that  the  parties  in  those 
cases  were  chiefly  commissioners,  who  had  entered  upon  their  functions  vol- 
untarily, and  were  able  to  raise  a  fund  for  their  own  indemnity. 

In  Brook  v.  Guest,  a  churchwarden  was  holden  liable  for  the  expense  of  a 
plan  of  a  church  which  he  had  procured  for  the  approbation  of  certain  com- 
missioners for  building  new  churches.  But  the  churchwarden  was  the  proper 
person  to  procure  such  a  plan,  and  he  might  have  reimbursed  himself  out  of 
the  church  rates.  That  was  the  ground  of  decision  in  Lanchester  v.  Frewer, 
and  much  of  the  reasoning  in  that  case  applies  to  the  present.  I  am  of  opin- 
ion, therefore,  that  parties  meeting  in  vestry  are  not  personally  responsible, 
and  that  the  rule  which  has  been  obtained  must  be  made  absolute. 

BuRROUOH,  J.  If  the  learned  Chief  Baron  had  known  the  course  of  busi- 
ness in  parishes,  he  would  have  had  no  difficulty  in  this  case.  The  act  of  58 
G,  3.  shows  how  money  is  to  be  raised  for  parish  purposes,  and  how  applied, 
and  the  plaintiff'  who,  as  vestry  clerk,  must  have  known  the  course  of  busi- 
ness, might  have  delivered  his  bill  by  parts  every  year  to  the  surveyor  in 
office,  and  he  would  have  included  it  in  the  charges  of  the  current  year,  by 
which  means  the  burthens  would  have  been  thrown  on  those  who  inhabited 
the  parish  at  the  time,  and  who  ought  to  sustain  it  The  cases,  therefore, 
which  have  been  cited  do  not  apply,  because  the  surveyor  has  the  credit  and 
laitfl  of  all  the  parish,  upon  which  he  may  levy  assessments  distributed  in 
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just  proportions ;  and  for  this  reason  the  surveyor  himself  could  not  havo 
*8ued  *the  defendants,  if  he  had  paid  the  plaintiff';  he  ought  to  proceed   rm Aoa 
according  to  the  directions  of  the  act,  which  are  clear,  and  beneficial  to   ^ 
the  interests  of  all. 

Gaselee,  J.  The  present  decision  will  not  impeach  the  authority  of  any 
of  those  which  have  been  referred  to.  The  defendant,  and  others  assembled 
in  vestry,  directed  the  proper  officer  to  take  proper  steps  for  resisting  an 
indictment  for  the  repair  of  a  road  ;  they  left  it  to  the  surveyor  to  employ  an 
attorney :  that,  among  other  circumstances,  tends  to  show  that  they  meant  to 
incur  no  personal  responsibility,  and  there  is  not  a  pretence  for  saying  that 
they  undertook  individually  to  pay  the  plaintiff*. 

Rule  absolute. 


TWISS,  Assignee  of  WRAGG,  an  Insolvent,  v.  WHITE. 

A.  affreed  to  sell  to  C.  a  copyhold,  the  legal  title  to  which  had,  by  mistake,  been  conveyed 
lojB, 

A.  Bubsequently  was  discharged  under  the  insolvent  debtor's  act. 

After  his  discharge,  B.  surrendered  the  copvhold  to  A.,  who  surrendered  it  to  C,  and  C. 
paid  the  purchase  money  to  D.  on  A*8  behalf: 

Held,  that  A*t  assignee,  under  the  insolvent  debtors'  act,  might  recover  this  money  from  D. 

Held,  also,  that  D.  might  retain  out  of  it  his  charges  for  conducting  the  sale  of  the  copy, 
hold,  and  the  amount  of  a  bond,  which,  at  the  lime  of  the  agreement  to  sell  the  copy- 
hold, A.  had  given  to  />.,  with  a  promise  to  pay  it  out  of  the  proceeds  of  the  sale. 

Declaration  for  money  had  and  received  by  the  defendant  to  the  use  of 
the  insolvent  before  his  discharge,  widi  a  count  for  money  received  to  the  use 
of  his  assignee.     Pleas,  general  issue  and  set-off*. 

At  the  last  Cambridge  assizes  before  Holroyd^  J.,  the  case  was  as  fol- 
lows : —  ,    • 

•On  the  15th  of  Jwne,  1822,  one  C/e«r  agreed  in  writing  with  fVragg  r^A^j 
to  purchase  of  him  certain  copyhold  property.    On  the  28th  of  July,   ^ 
1822,  ff^ragg  went  to  prison,  and  was,  after  the  usual  assignment  of  his  pro- 
perty, discharged  under  the  insolvent  debtors*  act,  the  IZih  o{  December^  1822. 

In  the  interval  it  was  discovered,  that  the  copyhold  which  f^ragg  had 
agreed  to  sell  to  Clear,  had  by  mistake  been  included  in  a  conveyance  of 
some  other  property  to  Lord  Hardwicke^s  trustees  in  the  year  1807. 

On  the  30th  of  December,  1822,  these  trustees,  by  a  letter  of  attorney  to 
the  defendant  who  had  conducted  the  business  between  Wragg  and  Clears 
surrendered  the  copyhold  to  Wragg,  who,  on  the  same  day,  surrendered  it  to 
Clear,  in  consideration  of  220/.  which  was  paid  to  the  defendant  for  ^ragg 
on  the  next  day. 

The  defendant's  bill,  principally  for  effecting  the  transfer  of  this  property,, 
was  111/.  18«.  10(/.,and  fVragg  owed  him40^  on  bond, both  which  debts  h-« 
had,  before  he  went  to  prison,  agreed  the  defendant  should  deduct  out  of  the^ 
proceeds  of  this  copyhold,  when  received. 

The  defendant  insisted  he  had  a  lien  on  the  proceeds,  or  a  set-ofi*  against 
the  assignee,  to  the  amount  of  these  two  sums,  and  offered  to  pay  the  plain- 
tiff* the  balance,  68/.  Is.  2d. 

It  was  also  objected  on  the  part  of  the  defendant,  that  the  proceeds  of  thi* 
copyhold  estate  having  accraed  to  the  insolvent  Wragg  after  his  discharge* 
the  plaintiff*  could  not  recover  them  by  action,  but  only  by  application  to  tha 
insolvent  debtors*  court  to  issue  execution  on  the  judgment  entered  up  agains« 
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the  ittfloWeat  pursaant  to  1  6.  4«  c.  110.  a.  30.  Utpper  v.  Mar$hal,  2  Biiurh. 
373,  wa«  relied  on. 

*4M1  *^  Terdiet  was  thereupon  taken  for  69/.  la.  2</.,  the  balance  admit- 
-^  ted  to  be  due,  with  liberty  for  the  defendant  to  move  to  enter  a  nonsuit 
on  the  above  ground,  and  for  the  plaintitt*  to  move  to  increase  the  damages  by 
the  amount  of  the  defendant's  bill  and  bond  ;  the  amount  of  the  bill,  supposing 
him  to  be  entitled  to  set  it  off,  being  referred  to  an  arbitrator.  Rules  nin  to 
this  eflTect  having  been  obtained, 

WUde^  Seijt.,  now  showed  cause  against  the  rule  for  entering  a  nonsuit,  and 
supported  the  rule  for  increasing  the  damages  He  argued,  that  though  the 
money  due  on  the  sale  of  the  estate  to  Vlear  was  not  paid  till  after  Wragg*$ 
discharge,  the  title  to  the  estate  was  vested  in  f^'ragg  at  the  time  of  the  trans- 
fer of  his  property  to  the  plaiutiflT,  as  his  assignee  under  the  insolvent  debtor's 
act.  Lord  Hardwicke^n  trustees  being  In  possession  of  the  legal  title  by  mis- 
take, were,  as  to  that  esute,  trustees  for  Wragg^  and  after  the  assignment  trus- 
tees for  the  plaintiff.  The  trust  property  having  so  passed  to  him,  he  was 
entitled  to  follow  the  proceeds,  Taylor  v.  Plumer^  3  M.  dc  S.  662. 

But  the  defendant  had  no  lien  on  the  proceeds  for  the  amount  of  his  bond, 
because  those  proceeds  never  belonged  to  f^ragg,  and  the  engagement  by  him 
to  pay  the  amount  of  the  bond  out  of  those  proceeds  was  therefore  a  nullity. 

Toddy,  Serjt^  contra,  f'^yagg,  at  the  time  of  assignment  of  his  property 
to  the  plaintiff,  had  not  a  perfect  equitable  interest  in  the  estate  sold  to  Clear, 
but  a  mere  claim  to  relief  in  equity  against  Lord  Hardwieke*8  trustees  on  the 
ground  of  a  mistake ;  and  this  claim  for  relief  could  not  be  the  subject  of  an 
assignment  under  the  insolvent  debtor*s  act. 

*4R01       *^"^  '^  ^^  ^^  ^  perfect  equitable  title,  he  had  the  power  of  charging 
•^  that  title  with  the  payment  of  the  bond  and  expenses,  and  the  plaintitt' 
must  take  it,  if  at  all,  subject  to  the  charges  so  attached  to  it. 

Best,  C.  J.  I  am  of  opinion  the  plaintiff  is  entitled  to  the  sum  he  has 
recovered :  he  is  entitled  to  recover,  in  respect  of  the  proceeds  of  the  estate 
which  was  conveyed  by  Lord  Hurdwicke^a  trustees  to  fVragg,  after  his  dis- 
charge from  prison,  and  the  case  of  Hepper  v.  Marshal  does  not  apply  to  the 
present.  That  case  decided  that  the  assignees  of  an  insolvent  cannot  recover 
by  action,  property  which  accrues  to  an  insolvent  after  his  discharge,  but 
must,  under  the  statute,  apply  to  the  insolvent  debtor's  court  to  issue  execu- 
tion on  the  judgment  entered  up  in  their  names  against  the  insolvent.  But 
the  property  in  dispute  in  the  present  case  was  vested  in  the  insolvent  at  the 
time  of  the  assignment  of  his  effects  to  the  plaintiff.  The  statute  (1  G,  4.  c. 
110.)  transfers  to  the  insolvent's  assignee  all  his  equitable  as  well  as  legal 
estate,  and  he  had  an  equitable  interest  in  the  property,  the  legal  title  to  which 
had,  by  mistake,  been  conveyed  to  Lord  fiardwieke*8  trustees.  This  property 
they  might  at  any  time  have  been  compelled  to  reconvey  ;  when  they  recon- 
veyed,  the  plaintiff,  by  demanding  the  proceeds  in  the  hands  of  the  defendant, 
ratified  the  bargain  whioh  the  insolvent  had  made  with  t7/e«tr,  and  according  to 
the  principles  established  in  the  case  of  Taylor  v.  Sir  Thomas  Plumer,  the 
piaifitifr  was  entitled  to  follow  the  proceeds  in  the  hands  of  the  defendant. 

But  if  the  insolvent  had  an  equitable  interest  in  the  property  sold  to  Clear, 
he  bad  a  right  to  charge  it  with  an  equitable  lien,  and  where  a  set  off  has  been 
pleaded  in  an  action  ol  aaaumpail^  the  assignee  must  take  the  proceeds  subject 
*4001  ^  ^^  charge.  It  has  been  uigedi  'indeed,  that  he  could  not  create  a 
-I  lien  or  attach  a  charge  on  the  proceeds  because  they  never  belonged 
to  him  ;  but  the  charge  attached  on  the  estate  before  it  was  sold,  and  on  the 
procisedfl.  It  aeems  to  me  .that  what  passed  between  the  insolvent  and 
the  defendant  befoie  the  insolvent  went  to  prison,  amounted  to  an  equitable 
pledge  of  the  proceeds  of  the  estate,  whenever  they  should  come  into  the 
defendant's  handflt  for  the  amount  of  the  idefendaat's  general  billt  and  for  the 
said  ram  on  bond.    Possession  of  those  proceeds  eouU  not  then  be  obtaioBd ; 
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the  case  is  therefore  not  affected  by  those  in  which  it  has  been  held,  that  a 
pledge  of  personal  property,  the  possession  of  the  property  nut  being  deliv- 
ered to  the  pawnee,  is  void.  If  that  agreement  amounted  to  a  good  equitable 
mortgage,  it  may  be  set  up  against  an  action  for  money  had  and  received, 
which  is  an  equitable  action,  and  in  which  the  plaintiff  can  recover  no  more  . 
than  he  is  equitably  entitled  to.  It  is  admitted  that  defendant  is  entitled  to  a 
lien  for  his  bill  for  business  done  relative  to  the  sale ;  and  I  am  of  opinion, 
that  he  is  also  entitled  to  retain  to  the  amount  of  the  remainder  of  his  bill  and 
the  forty  pounds.  The  rule  for  a  nonsuit,  therefore,  must  be  discharged,  and 
the  rule  for  increasing  the  damages  must  be  suspended  till  it  shall  have  been 
ascertained  how  much  the  arbitrator  allows  for  the  defendant's  bill. 

Park,  J.  This  case  is  very  different  from  that  of  Hepper  v.  Marshal^  in 
which  the  property  in  dispute  did  not  come  to  the  insolvent  till  after  his  dis- 
charge. The  insolvent  in  the  present  case,  was  at  the  time  of  the  assign- 
ment to  the  plain tiflT,  under  the  insolvent  debtor's  act,  equitable  owner  of  the 
property,  the  proceeds  of  which  the  plaintiff  now  seeks  to  recover.  Then, 
at  a  time  when  the  insolvent  was  aui  juris  with  respect  to  this  equitable  pro- 
perly, he  borrows  on  the  credit  of  it  *money  of  the  defendant,  which  r«jg| 
he  engages  to  pay  out  of  the  proceeds  of  the  sale  ;  he  had  a  right  to  ^ 
charge  the  property  in  this  way,  and  the  defendant  is,  therefore,  entitled  to 
retain  the  ,4U/.  This  he  will  retain,  with  so  much  of  his  bill  as  an  arbitrator 
shall  find  to  be  due. 

BuRROuoH,  J.  The  assignee  takes  the  estate,  subject  to  the  bargain  which 
had  been  made  by  the  insolvent ;  the  defendant,  therefore,  is  clearly  entitled 
to  the  40/.  under  the  bond. 

Gasslbs,  J.  The  estate  of  which  the  defendant  received  the  proceeds* 
was  property  belonging  to  the  insolvent  at  the  time  of  the  insolvency,  and 
consequently  passed  under  the  assignment.  The  money,  therefore,  which 
the  defendant  received  in  lieu  of  that  property  was  received  to  the  use  of  the 
assignee,  subject  to  such  charges  as  the  insolvent  was  entitled  to  attach 
on  the  property,  and  the  assignee  must  take  it  subject  to  those  charges. 
The  rule  for  a  nonsuit,  therefore,  must  be  discharged,  and  the  rule  for  increas- 
ing damages  be  suspended  till  an  arbitrator  shall  have  ascertained  what  the 
defendant  is  entitled  to  beyond  the  40/.  which  he  claims  on  the  insolvent's 
bond. 

Rules  discharged  and  suspended  accordingly. 


•HOLROYD  V.  DONCASTER.  [•492 

A.  party  who  tuet  another  for  arresting  liim  on  an  illegal  warrant  is  not  bound  to  produce 

the  warrant. 

This  was  an  action  of  trespass  for  false  imprisonment,  tried  before  Bailey^ 
J.,  last  York  assizes.  The  declaration  was  in  the  usual  form.  A  constable 
who  had  made  the  arrest  of  which  the  plaintiff  complained,  stated  that  he  had 
arrested  plaintiff  under  a  warrant  which  he  received  from  another  person,  and 
that  when  about  to  execute  it,  the  defendant  desired  him  to  make  haste.  It 
was  also  proved,  that  the  defendant  had  admitted  in  conversation,  that  he  had 
sent  the  ^aintiff  to  prison.  But  no  warrant  was  produced  in  evidence.  The 
plaintiff's  counsel,  however,  having  opened  the  case  as  an  arrest  upon  an 
illegal  warrant,  it  was  objected  on  the  part  of  the  defendant,  that  the  plaintiff 
ought  to  produce  the  warrant. 
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A  verdict  was  taken  for  the  pUintifT,  with  liberty  for  the  defendant  to  move 
to  enter  %  nonsuit,  if  the  court  should  be  of  opinion  that  the  piaintilf  ought  to 
liave  produced  the  warrant. 

WUdt^  Seijt,  accordingly  moved  for  a  rule  to  this  effect,  on  the  ground 
that  the  plaintiff  ought  to  have  produced  the  warrant  which  was  the  cause  of 
his  action ;  also,  that  it  sufficiently  appeared  from  the  defendant's  admission, 
that  the  plaintiff  had  been  apprehended  under  a  warrant  and  that,  therefore, 
the  action  ought  to  have  been  conceived  in  case  and  not  in  trespass.  Morgan 
V.  Hughes,  2  T.  R.  225,  Stonehou$e  v.  EUioU,  6  T.  R.  315. 
•^Q9i  *^  ^"^^  ^^^**  ^^  granted,  and  Wilde,  was  this  day  heard  in  support 
^•'^J   of  it.     But 

7^  court,  were  clearly  of  opinion,  that  the  warrant  not  having  been  pro- 
duced, there  was  no  legitimate  evidence  on  which  it  could  be  presumed  that 
it  had  ever  issued,  or  that  the  action  ought,  in  consequence,  to  have  been  case ; 
and  that,  with  respect  to  the  production  of  the  warrant,  it  was  equally  clear 
that  a  party  who  took  upon  himself  to  imprison  another  was  prima  facie 
ffuilty  of  a  trespass,  the  onue  of  justifying  which  rested  entirely  with 
himself. 

Rule,  discharged. 


TATTLE  V.  GRIMWOOD. 

The  5  0. 4,  e.  98.»  which  repealed  the  former  bankrupt  acts,  enacted  that  after  June,  1S24, 
a  bankrupt's  certificate  sdould  not  be  received  in  evidence  unleas  entered  of  record. 

The  6  G.  4,  e.  16,  repealed  the  5  G,  4.  c.  98,  from  May  2d,  1825,  and  the  old  statutes  from 
Simlember  let,  1825;  it  provided  also,  that  its  enactments  respecting  certificates  should 
take  effect  from  May  3a»  1825,  and  that  certificates  on  commissions  issued  after  the  act 
took  effect,  should  be  entered  of  record.  **  The  present  practice  in  bankruptcy"  was, 
by  g,  135.,  to  be  continued,  unless  when  alterations  were  expressly  declared. 

Where  a  commission  wss  issued  in  January,  1825,  and  the  certificate  obtained  in  Novem- 
Ur,  1825: 

Held,  that  it  need  not  be  entered  of  record. 

The  defence  to  this  action  was  a  commission  of  bankruptcy  sued  out 
against  the  defendant  in  January,  1826,  and  a  certificate  obtained  under  it  in 
November,  1825. 

The  certificate  not  having  been  enrolled,  it  was  objected  at  the  trial  after 
last  term  before  Best,  C.  J.,  that  according  to  the  provision  of  5  6r.  4,  e.  98, 
the  defendant  could  not  avail  himself  of  it. 

A  verdict  having  been  taken  for  the  defendant, 

faddy n  Setjt.,  obtained  a  rule  nisi  to  set  it  aside,  asrainst  which  Wilde, 
Seijt,  now  showed  cause. 

•4941  *'^^®  *  ^'  ^'  ^'  ^®*'  which  repeals  all  former  acts  relating  to  bank- 
-*  rupts,  was  passed  in  June,  1824,  but  was  not  to  come  into  operation, 
except  as  to  certificates  (section  1S3.,)  till  AJay,  Ist,  1825.  According  to 
section  92,  of  that  act.  certificates  are  not  to  be  read  in  evidence  unless  en- 
rolled.    This  section  came  into  force  on  the  passing  of  the  act  in  June,  1824. 

By  section  136,  of  6  G.  4,  c.  16.,  which  passed  May,  2d,  1825,  the  5  G,  4, 
c.  98,  was  repealed  from  that  day  ;  the  other  provisions,  however,  of  the  6 
G.  4,  e.  16.,  which  also  repeals  the  former  acts,  were  not  to  be  in  force  till 
September,  1st,  1825,  excepting  its  enacUnents  respecting  certificates,  which 
enaetments  were  also  to  take  effect  from  the  2d  of  May,  1625,  (section  136.) 
But  the  96th  section  of  this  6  G  4,  c.  16.,  which  also  requires  that  certifi- 
cates shall  be  enrolled,  applies  only  to  certificates  on  **  commissions  issued 
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£/^er  that  act  shall  have Hdcen  effect:**  and  aection  1S5,  enaeta,  that  nothing 
in  that  act  contained  shall  alter  the  present  practice  in  bankruptt^y,  except 
where  any  such  alteration  is  expressly  declared. 

The  defendant,  therefore,  not  hbving  obtained  his  cerliHcate  lifl  November^ 
1825,  could  not  have  it  enrolled  under  the  5  G.  4.  for  that  was  repealed  May^ 
2d,  1826.  Nor  could  he  have  ft  enrolled  under  the  6  G.  4.  c.  16.,  because 
the  commission  dn  which  it  was  founded,  issued  before  the  6  G.  4,  e.  16,  was 
even  passed ;  those  were  drcumertances  for  which  no  alteration  in  the  practice 
in  bankruptcy  had  been  expressly  declared  by  6  G,  4,  c.  IB.,  consequently  by 
section  13ft,  6f  that  statute,  he  was  authorised  lo  pursue  the  then  present 
practice,  that  is,  the  practice  existing  upon  the  passing  of  that  act,  and  the 
repeal  of  9  O.  4,  r.  98.     That  was  the  practibe  under  the  old  statutes. 

Taddy,  contra,  contended,  that  by  the  opcfration  of  6  G.  4,  c.  IB.,  the  old 
statutes  relating  to  bankruptcy  *wete  only  in  force  on  the  repeal  of  5   rn^Ag 
G.  4,  c.  98.,  from  Mny26,  to  Sfptember  Ist,  1825  ;  the  practice,  there-  ^ 
fore,  under  those  statutes,  could  not  apply  iti  a  case  where  the  commission 
issued  in  January^  r'826,  and  the  i^ertiBcate  was  signed  in  November,  1825. 

By  express  provision  the  6  G.  4,  c.  16,  was  precluded  from  applying  to  a 
certificate  on  a  commission  issued  before  that  act  passed.  But  the  defend- 
ant's case  being  one  of  a  certificate,  for  which  no  alteration  had  been  expressly 
declared  by  the  6  G.  4,  c.  16,  must,  according  to  section  135,  of  that  act,  be 
regulated  according  to  the  then  prest^tit  practice  in  bankruptcy,  and  the  then 
present  practice,  the  practice  at  the  time  of  the  passing  of  the  act  {May  2ilf 
1825,)  was  the  practice  under  5  G.  4,  c.  98.,  which  required  enrolment. 

Cur.  adv,  vuU. 

Best,  G.  J.,  now  proceeded  to  deliver  the  judgment  of  the  court. 

This  was  an  action  on  a  bill  of  exchange,  dated  the  5th  of  October^  1824, 
which  had  been  indorsed  by  the  defendant  to  the  plaintifT.  To  this  action  the 
defendant  pleaded  the  general  issue ;  and,  secondly,  a  commission  of  bank- 
rupt of  the  date  of  the  29th  of  January,  1825,  and  (hat  the  causes  of  action 
accrued  before  he  became  bankrupt.  In  support  of  this  plea,  a  certificate 
duly  allowed,  dated  the  5th  of  November,  1885,  was  offered  in  evidence.  It 
was  objected  by  the  counsel  for  the  plaintiff  that  this  certificate  could  not  be 
received,  because  it  had  not  been  entered  of  record. 

When  this  objection  was  first  presented  to  me  at  Nisi  Prius,  I  felt  some 
iapprehension  that  the  defendant  might  be  deprived  of  the  protection  which 
the  banfkrupt  laws  were  made  to  give  to  honest  but  unfortunate  debtors,  and 
some  alarm  least  commissions  of  bankrupt  issued  a(\er  the  repeal  of  the  5 
G.  4,  c.  98,  and  '^the  day  when  the  6  G.  4,  r.  16,  was  to  take  effect,  r«^g 
might  be  found  to  be  invalid.  I  was  completely  satisfied,  however,  be-  ^ 
fore  the  cause  was  over,  that  there  was  nothing  in  the  objection  that  had  been 
made,  and  received  the  certificate  in  evidence,  without  reserving  any  point4  on 
it  for  the  consideration  of  the  court.  A  motion  has  been  made  for  a  new  trial, 
on  the  ground  that  the  certificate  not  having  been  enrolled,  was  not  admissible 
in  evidence.  My  brothers  Burrovgh,  and  Gaselee,  both  agree  with  me  that 
there  is  no  pretence  for  the  motion.  My  brother  iPurA,  was  unfortunately 
"  prevented  by  indisposition  from  hearing  the  argument. 

It  is  an  undoubted  rule  of  law  that  if  an  act  of  Parliament,  which  repeals 
former  statutes,  be  repealed  by  an  act  which  contains  nothing  in  it  that 
manifests  the  intention  of  the  legislature  that  the  former  laws  shall  continne 
repealed,  the  former  laws  will,  by  implitfatioti,  be  revived  by  the  repeal 
of  the  repealing  iftatute.  This  rule  is  established  by  the  resolutions  of 
the  Judges  in  the  House  of  Lords,  in  the  case  concerning  bishops,  12  Rep. 
7,  whiph  I  mentioned  at  the  tnal.  By  the  first  section  of  the  5  G.  4,  c.  98, 
-blithe  bnnkmpt  sets  from  84  ff. -8,  to  3  G.  4.,  inclusive,  are  repealed.  Bj 
the  htst  iMotioti  of  ^18  stBtdte  none  of  the  enactments  (except  such  as  relatr 
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to  cerlificates  of  persons  becoming  bankrupts  before  the  lit  o(  May^  1825.) 
take  effect  before  the  Ist  oi  JUay^  1825.  The  former  bankrupt  laws,  there- 
fore, are  not  repealed  before  the  1st  of  A/oy,  1825,  by  5  G.  4. 

The  sutute  of  the  6  G.  4,  e.  LG,  passed  oa  the  2d  of  Mat/,  1825.  On  that 
day  by  the  operation  of  the  5  G,  4,  all  the  old  bankrupt  laws  were  repealed, 
and  5  G.  i,  was  the  anly  act  in  force.  The  5  G.  4,  was  by  the  iSftih  sec* 
*497 1  ^^^  ^^  ^  ^*  ^*  repealed  on  the  2d  of  May,  *having  been  in  force  one 
J  day  only,  namely,  from  the  Ut  of  May,  to  the  2d  of  May.  This  put 
an  end  to  the  necessity  of  registering  ceftifieates  under  that  act.  But  the 
repeal  of  the  5  G.  4,  according  to  the  rule  established  by  the  case  in  12  Colu^ 
revived  all  the  old  statutes,  for  although  all  these  statutes  are  again  repealed 
by  Uic  first  section  of  6  G.  4,  which  would  prevent  their  revival  by  implica- 
tion by  the  repeal  of  the  repealing  statute^  the  186th  section  prevents  the  1st 
section  from  repealing  ihem  until  the  day  when  the  6  G.  4,  is  generally  to 
take  effect,  namely,  the  Ist  of  Sepiember,  1825.  From  the  2d  of  May,  until 
tlie  let  of  Septembtr,  the  okl  statutes  were  revived,  and  by  the  repeal  on  the 
2d  of  May,  of  the  5  G,  4,  wefe  in  force.  On  the  Ist  of  Sqttember^  1825, 
the  G  G.  4,  came  into  full  operation,  and  the  5  G.  4,  was  completely  got 
rid  oL 

The  eercifieate  in  this  case  is  of  ^  date  of  the  5di  of  Noventber,  1825 ; 
the  eoamissioB  issued  on  the  20th  of  January^  Now  the  9dth  section  of  6 
G.  4.,  which  prevente  certificates  not  remtered  from  being  received  in  evi- 
dence, applies  only  to  commissions  issued  after  the  paeeing  of  that  act.  This 
commission  issued  b^re  the  pattmg  of  that  act  /  and  me  certificate  under 
it  is  not  affected  by  the  chuise  relative  to  cerlificatea. 

The  92d  section  of  5  G.  4.  enacts,  that  no  certificatee  that  are  not  regis* 
tered  ander  commissions  issued  after  the  passing  of  that  act,  shall  be  received 
in  evidence.  But  although  this  commission  issued  after  the  passing  of  that 
act,  it  issued  before  the  act  took  effect,  and  in  virtue  of  the  old  statutes,  which 
at  the  time  of  the  issuing  this  commission  were  in  full  force.  Besides,  before 
this  certificate  was  allowed  or  signed,  the  5  G.  4.  was  completely  repealed,  and 
therefore  the  92d  section  of  that  act  cannot  affect  this  case.  But  it  has  been  said 
that  statutes,  in  all  other  respects  repealed,  are  sometimes  kept  in  force  as  to  by- 
*4081  ^^"^  transactions :  but  there  is  no  *clause  of  this  sort  in  the  6  G.  4.; 
-'  and  therefore  the  5  G.  4,  has  no  more  effect  in  this  case  than  if  it  had  never 
existed.  It  hasbeen  also  said  that  the  words,  *«  all  enactments  herein  contained 
relating  to  certificates  of  conformity  shall  take  effect  after  the  passing  of  this 
act,'**  brings  into  immediate  operation  so  much  of  the  96th  section,  as  prevents 
certificates  from  being  received  in  evidence  which  are  not  duly  registered  imme- 
diately aiVer  the  2d  of  May,  1825.  This  cannot  be  the  true  construction,  for  the 
96th  section  is  in  terras  confined  to  commissious  issued  after  the  first  day  of 
September,  the  day  on  which  the  act  took  effect :  such  a  construction  would  not 
only  make  the  different  sections  of  the  act  inoenaistent  with  each  other,  but 
would  produce  tliis  absurd  consequence, — that  certificates  of  conformity  in 
commissions  issued  before  the  1st  of  September  must  be  registered,  although 
the  act  does  not  require  the  registration  of  such  commissions,  or  of  any  other 
proceedings  under  such  commissions. 

The  words  quoted  from  the  136th  section,  refer  to  the  121st  and  122d  sec- 
tions, which  give  to  bankrupts  the  benefits  of  certificates,  and  direct  how  they 
shall  be  signed  and  allowed,  and  not  to  that  which  prevents  certificates  from 
being  given  in  evidence. 

The  manner  in  which  the  first  of  these  acts  dealt  with  the  previous  statutes, 
and  the  last  of  them  has  dealt  with  the  first  and  with  all  previous  laws  relating 
to  bankrupts,  has  occasioned  no  small  puzzle,  but  the  decision  we  have  come 
to  renders  the  different  parts  of  these  acts  consistent. 

The  rule  for  a  new  trial  must  be  discharged. 

Rule  discharged  accordingly. 
X2 
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^DENMAN,  Demandant ;  BULL,  Tenant. 

Demandant  took  the  record  down  to  the  assizes.    The  cause  was  made  a  reaunui.    At  the 

next  assizes  the  tenant  appeared,  bat  the  demandant  did  not  try. 
The  court  refused  to  allow  the  tenant  to  enter  judgment  as  in  caae  of  a  nonsuit. 

The  demandant  took  the  record  down  for  trial  at  the  last  summer  assizes  ; 
but  having  entered  it  at  the  bottom  of  the  list,  it  became  a  remanei  to  the  last 
Lent  assises.  At  those  assises  the  tenant  appeared,  but  the  demandant  did 
not  proceed  to  trial« 

Taddy^  Seijt,  obtained  a  rulentn  tp  enter  judgment  as  in  case  of  a  nonsuit, 
against  which  Lawti,  Serjt.,  showed  cause.  He  cited  Mewlmtn  v.  Langly.  3 
T.  R.  1,  to  show  that  such  a  rule  could  not  be  made  absolute  afVer  the  demand- 
ant had  once  taken  the  record  down  to  trial ;  he  also  contended,  that  judg- 
ment as  in  case  of  a  nonsuit  could  only  be  entered  in  those  cases  where  the 
statute  enabled  a  defendant  to  take  down  the  cause  by  proviso,  and  that  that 
statute  did  not  apply  to  writs  of  right 

Per  Curiam,  It  was  decided  in  Mewbum  v.  Langly^  that  if  a  plaintiff 
takes  his  cause  down  for  trial,  and  it  be  made  a  mnaneit  although  he  with- 
draws  his  recoid  at  the  assizes  at  which  it  remained  to  be  tried,  the  defendant 
cannot  have  judgment  as  in  case  of  a  nonsuit,  but  must  carry  his  record  down 
by  proviso.  It  is  not  necessary  to  decide  whether  the  statute  of  G.  2.  applies 
to  write  of  right.  If  write  of  right  are  within  the  stetute, — according  to  the 
case  referred  to,  the  tenant  is  prevented  from  opposing  this  rule  by  the  cause 
having  been  carried  down  and  made  a  reinane/. 

Rule  discharged 
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BRICE   WILLIAM  FLETCHER,  Clerk,  v.   LEWIS  RICHARD   Lord 
SONDES  Baron  SONDES. 

(In  Error.) 

On  itie  iBt  and  2d  of  May^  1826,  the  Judgres  (with  the  exception  of  Bay^ 
ley^  J.,  Hotroydn  J.,  ^ti&  LUitedaie^J,^)  delivered,  in  the  House  of  Lords,  their 
opinions  upon  this  case.  The  case  and  arguments  upon  it  are  so  fully  stated 
in  those  opinions,  that  it  would  be  improper  to  repeat  them  here. 

Gasbleb,  J.  This  is  an  action  brought  by  the  defendant  in  error,  in  the 
*5021  ^^^^^  ^^  King's  Bench,  against  *the  plaintiff  in  error,  on  the  bond  of 
J  the  latter,  in  the  penal  sum  of  12,000/. 

The  declaration  was  on  the  bond  in  the  common  form,  not  setting  out  the 
conditions. 

The  plaintiff  in  error  suffered  judgment  by  default,  whereupon,  in  conse- 
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quence  of  the  statute  of  the  8  &  0  ff\  3.  r.  11,  it  became  necessary  for  the 
defendant  in  error  to  make  a  suggestion  setting  out  the  conditions  of  the  bond ; 
alleging  a  breach  of  the  condition  ;  praying  a  writ  of  enquiry  to  ascertain  the 
truth  of  such  suggestion,  and  to  assess  the  damages  sustained  by  the  defendant 
in  error  by  reason  of  the  breach  so  suggested. 

The  record  accordingly  stated,  the  comTuion*  of  the  bond  in  the  words  fol- 
lowing : — 

*'  Whereas  the  above  named  Lemk  RUkard  Lord  S^uittr  is  the  true  and 
undoubted  patron  of  the  rectory  of  Kettering^  in  the  county  of  Northampton^ 
which  rectory  is  now  become  vacant  by  the  death  of  the  Rev.  Joseph  Knighi^ 
clerk,  the  late  incumbent  thereof:  And  whereas  the  said  Lewis  Richard  Lortl 
Sondes^  by  writing  under  his  hand  and  seal,  bearing  equal  date  with  the  above 
written  oUigaCien,  has  presented  the  above  boumten  Briet  WUtmm  Fletcher^ 
to  supply  the  said  vacancy,  and  to  be  rector  of  the  said  rectory,  in  order  that 
the  said  Briee  fViUiam  Fletcher  may  be  instituted  and  inducted  thereto  by  the 
proper  ordinary  :  And  whereas  the  saBitl  Briee  ff^illiam  Fletcher  has  agreed  to 
resign  the  said  rectory  into  the  hands  of  the  proper  ordinary  upon  such 
request  or  notice  as  heveinafter  nentioiied^  so^  ae  that  the  said  rectory  may 
thereby  again  become  vacant  to  the  intent  and  for  the  sole  and  only  purpose 
that  the  said  Lewis  Richard  Lord  Sondes,  his  heirs  or  assigns,  or  other  the 
person  or  persons  who  shall  for  the  tine  being  be  the  owner  or  owners  of  the 
advowson  of  the  said  rectory,  may  be  enabled  to  present  thereto  anew  either 
the  Honorable  Henry  Watson^  one  *of  the  younger  brothers  of  the  r«gQo 
said  Lewis  Richard  LokI  Sondes,  or  the  Honorable  Richard  Watson,  ^ 
the  youngest  brother  of  the  said  Lewis  Richard  Lord  Sondes^  when  such  of 
them  as  is  to  be  so  presented  shall  be  capable  of  taking  an  ecclesiastical  bene- 
fice :"  then,  my  Lonls,  the  penalty  sought  to  be  recovered  is  founded  upon  the 
breach  of  the  following  condition  :  *'  That  if  the  above  bounden  Brice  William 
Fletcher  shall  and  do  upon  the  request  of  the  said  Lewis  Richard  Lord  Sondes ^ 
his  heirs  or  assigns,  or  other  the  person  of  persons  who  for  the  time  being  shall 
be  the  owner  or  owners  of  the  said  advowson,  or  upon  notice  in  writing  to 
be  left  for  him  the  said  Brice  ff^illiam  Fletcher  by  the  said  Lewis  Richard  Lord 
Sondes,  his  heirs  or  assigns,  or  other  the  person  or  persons  who  for  the  time 
being  shall  be  the  owner  or  owners  of  the  said  advowson,  at  the  rectory  or 
parsonage  house  of  the  said  rectory,  and  within  one  month  after  such  request 
made  or  notice  left,  absolutely  and  effectually  resign  and  deliver  up  the  said 
rectory  and  parish  church  of  Kettering,  with  the  appurtenances,  into  the  hands 
of  the  proper  ordinary  or  guardian  of  the  spiritualities  for  the  time  being, 
whereby  or  so  as  that  the  said  rectory  and  parish  church  of  Kettering  shad! 
become  and  be  absolutely  vacant :  and  the  said  Lewis  Ricttard  I«ord  Sondes, 
his  heirs  or  assigns,  or  the  person  or  persons  who  for  the  lime  being  sliall  be 
the  owner  or  owners  of  the  said  advowson,  be  thereby  enabled  to  and  may 
present  anew  to  the  said  rectory  and  parish  church  of  Kettering,  either  the 
said  henry  Watson  or  Richard  ff'aisou,  when  such  of  them  as  is  to  be  wo 
presented  shall  be  capable  of  taking  an  ecclesiastical  benefice ;  and  also  if  the 
said  Brice  ff'illiam  Fletcher  do  not  or  shall  not  commit  or  suffer,  or  cause  to 
be  committed  or  suffered  any  waste  or  dilapidaiions  upon  all  or  any  of  the 
houses,  lands,  tenements,  or  hereditaments  belonging  to  the  said  rectory  or 
parish  chttrch  of  *Ketfering  during  the  time  he  the  said  Brice  fFVliam  t^kam 
Fletcher  shall  be  and  continue  the  rector  or  incumbent  of  tiie  same  ^ 
rectory,  then  the  above  written  obligation  to  be  void,  otherwise  to  be  and 
remain  m  full  force  and  virtue.'*  It  then  assigns  as  a  breach,  that  Henrv 
Watson,  one  of  the  younger  brothers  of  the  defendant  in  error,  on  the  11  th 
of  October,  1820,  became  capable  of  taking  an  ecclesiastical  benefice;  thai 
the  defendant  in  error  was  desirous  that  the  plaintiff  in  error  should  resign  the 
living,  that  he  might  present  the  said  Henry  ff'aison,  and  requested  him  so  ta 
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de ;  bat  that  he  had  refused,  and  stiH  refases,  to  make  sach  resignation,  to  the 
damage  of  the  defemiant  m  error  of  12,000/. 

Upon  th»  suggestion,  a  writ  of  enquiry  was  executed  before  the  Chief  Jus- 
tiee,  and  a  speeiai  jury  assessed  the  damages  at  10,000/.,  for  which  judgment 
has  been  entered  up. 

Upon  this  judgment  the  plaintiff  in  error  brought  a  writ  of  error  in  the  Ex^ 
chequer  Chamber,  where  judgment  was  affirmed  without  argument,  and  has 
since  brought  a  writ  of  error  before  your  Lordships,  and  your  Lordships 
having  heard  the  ease  argued,  have  directed  the  following  question  to  be  sum- 
mitted  to  the  opinion  of  the  judges : 

Whether  sufficient  matter  appears  upon  the  record  to  show,  that  either  by 
statute  or  common  law  the  bond  upon  which  the  action  of  the  defendant  in 
errror  was  broMght  in  this  case,  and  stated  upon  the  record  to  bear  equal  date 
with  the  writing  of  presentation  therein  mentioned,  is  void  or  illegal  ? 

My  Lords,  the  Judges  have  Uken  this  question  into  their  consideration,  and 
differing  in  opinion  upon  it,  it  is  my  duty,  according  to  the  practice  of  your 
Lordships'  House,  to  state  my  opinion  on  the  question,  and  such  reasons  as 
have  occurred  to  me  in  support  of  such  opinion. 

*5051  *^^  ^*  ™?  Lords,  with  the  utmost  diffidence  that  I  venture  to  give  an 
J  opinion  which  is  at  variance  with  that  of  many  of  my  learned  brothers ; 
but,  my  Lords,  after  the  best  consideration  1  have  been  enabled  to  give  to  the 
sabject,  and  to  the  several  authorities  to  be  found  in  the  books,  I  feel  myself 
bound  to  answer  to  the  question  put  by  your  Lordships  in  the  negative. 

My  Lords,  the  ground  of  objection  which  has  been  taken  to  this  bond  is^ 
that  it  is  simoiHsicai,  and  not  only  contrary  to  the  stat.  81  Eliz.  c,  6,  but  also 
to  the  common  law  and  public  policy. 

But  another  question  has  been  raised  at  the  bar,  whether,  admitting  this 
objection  to  be  good,  it  can  be  taken  advantage  of  in  the  present  state  of  the 
record,  or  whether  there  should  not  have  been  a  plea  averring  that  the  bond 
was  given  in  consideration  of  the  presentation. 

I  apprehend  it  will  not  be  necessary  to  consume  much  of  your  Lordships* 
lime  in  the  consideration  of  this  question,  because  it  appears  to  me  to  be  im 
possible  to  read  the  conditions  of  the  bond  without  coming  to  the  conclusion 
that  the  bond  was  given  in  consideration  of  the  presentation,  and  if  so,  it  is 
unnecessary  to  introduce  any  specilic  averment  of  that  fact. 

1  shall  therefore  confine  the  observations  I  have  to  trouble  your  Lordships 
with,  to  the  principal  question  whether  special  resignation  bonds  for  the  pur- 
pose ot  presenting  particular  persons  when  capable  of  taking  the  benefice,  are 
illegal ;  and  whether  persons  mentioned  in  these  conditions  are  such  in  whose 
behalf  such  a  stipulation  may  be  made  ? 

Of  eourse  1  conftne  myself  to  special  resignation  bonds, 'because  since  the 
case  of  Ffylche  and  The  Bishop  of  Ijondon^  which  was  decided  in  this  House 
in  the  year  1783,  I  am  precluded  from  contending  that  a  general  resignation 
bond  can,  nnder  any  circumstances,  be  supported. 

•5061        *'''be  circumstances  of  that  case  have  been  so  fully  stated  to  your 
•I   Lordships  in  the  argument,  and  I  apprehend  are  so  well  known  to 
every  one  of  yonr  Lordships,  that  1  shall  not  waste  your  time  by  stating 
thcfls. 

Before  the  determination  of  that  case  by  this  House,  there  had  been  many 
cases  in  which  it  had  been  decided  by  the  courts  below  that  general  resigns* 
tioo  bonds  were,  upon  the  face  of  them,  good,  and  were  not  to  be  avoided, 
except  by  plea  showing  them  to  have  been  originally  made  upon  some  cor- 
rapt  contract  not  appearing  upon  the  bond  itself,  or  that  an  ill  use  wasi  endea- 
vored to  be  made  of  them  by  attempting  to  put  them  in  force  for  improper 
porposes ;  in  which  latter  case  the  remedy  was  an  application  to  a  Court  of 
Equity  for  an  injunctbtt  to  restrain  their  being  put  in  suit 

It  is  true,  that  in  some  of  the  cases  before  that  of  Jjfytehe  and  The  BUhop 
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of  Londofit  doubts  had  been  thrown  out  as  to  the  validity  of  general  bonds  of 
resignation  ;  but  in  most,  if  not  all  the  cases,  special  bonds  for  legitimate  pur- 
poses, and  amongst  which  the  presenting  the  patron  himself,  his  son*  or  as 
one  of  the  cases  has  it,  his  friend,  were  held  to  be  good.  And  it  is  surely 
quite  evident  that  there  is  a  manifest  distinction  between  general  and  special 
bonds  of  resignation,  inasmuch,  as  if  the  patron  wishes  to  sell  the  advowson, 
it  is  made  valuable,  if  by  means  of  a  general  bond  of  resignation  the  purchaser 
can  at  any  time  compel  a  vacancy.  This  cannot  be  in  the  case  of  a  special 
bond  like  the  present,  but  on  the  contrary,  as  in  general  the  party  intended 
to  be  presented  is  under  age  when  the  bond  is  given,  the  consequence  of  his 
being  presented  would  be  5ke  putting  in  a  yonnger  lile,  which  would  generally 
render  the  advowson  less  valuable  as  an  object  of  sale. 

*The  first  case  with  which  I  shall  trouble  your  Lordships,  is  that   rm^Qj 
of  Jones  V.  Lawrence^  which  is  thus  reported  in  Cro.  Jac.  248,  in   ^ 
Trinity  term,  8  Jac*  1,  twenty-one  years  only  after  passing  the  31  Eliz. 

**Debt  upon  an  obligation  of  1000  marks  conditioned,  whereas  the  obligee 
had  procured  from  Queen  Elizabtth  letters  of  presentation  to  the  church  of 
Sireiham^  and  was  to  present  Lawrence,  intending  when  his  son  John  should 
be  capable,  to  procure  another  presentation  of  him  to  the  said  church,  if  the 
said  obligor  within  three  months  after  request,  upon  his  presentation,  admis- 
sion, institution,  and  induction  to  the  said  church  should  resign  his  benefice 
absolutely,  that  then  the  obligation  shall  be  void.  The  defendant  pleads  that 
he  was  not  requested  ;  and  issue  joined  thereupon,  and  found  for  the  plaintiff; 
and  moved  in  arrest  of  judgment,  first,  that  it  appears  by  the  condition  of  the 
bond  to  be  a  simoniacal  contract,  and  against  law,  and  therefore  the  obligation 
void.  Sed  non  allocatur ;  for  there  doth  not  any  simony  appear  upon  the 
condition,  and  such  a  condition  is  good  enough,  and  lawful,  wherefore  it  was 
adjudged  for  the  plaintifiT.  AAer wards  a  writ  of  error  was  brought  upon  this 
judgment  in  the  Exchequer  Chamber,  and  ihe  principal  error  insisted  upon 
was,  that  this  condition  is  against  law,  for  it  appears  upon  the  condition  entered 
that  it  was  for  simony,  which  makes  the  obligation  void.  But  all  the  Judges 
of  Common  Bench  and  Barons  of  the  Exchequer  held  that  the  obligation  and 
condition  are  good  enough,  for  a  man  may  bind  himself  to  resign,  and  it  is  not 
unlawful,  but  may  be  upon  good  and  valuable  reasons  without  any  color  of 
simony  ;  as  to  be  obliged  to  resign  if  he  mke  another  benefice,  or  if  he  be  non- 
resident for  the  space  of  so  many  months,  or,  as  this  case  is,  to  resign  upon 
request  if  the  patron  will  present  his  son  thereto  when  he  should  be  of  age 
'capable  to  take  it.  But  if  it  had  been  averred  that  it  was  per  eoUretn  r*ftQQ 
nmoniif  viz.,  if  he  did  not  suffer  tlie  patron  to  enjoy  a  lease  of  the  ^ 
glebe  or  tithes,  or  if  he  did  not  pay  such  a  sum  of  money,  that  had  been 
simony,  and  it  is  possible  might  have  made  the  obligation  void.  But  as  this 
case  is,  there  doth  not  appear  any  cause  to  adjudge  it  to  be  void  for  simony. 
Wherefore,  the  judgment  was  affirmed.** 

The  doctrine  in  that  case  was  adopted  and  acted  upon  in  the  subsequent 
case  of  Babington  and  fVood^  in  Cro.  Car.  180. 

**•  Debt  upon  an  obligation  conditioned,  whereas  the  plaintiff  intended  to 
present  the  defendant  to  such  a  benefice,  that  if  the  defendant  at  any  time  after 
his  admission,  institution,  and  induction,  at  the  plaintiff's  request,  resigned 
the  said  benefice  into  the  hands  of  the  Bishop  of  London,  that  then,  ^c.  The 
defendant  upon  oyer  of  the  condition,  demurred  generally,  and  this  was  argued 
by  GrirMton  for  the  petitioner,  and  by  Calihrop  for  the  defendant,  who 
showed  that  the  cause  of  demurrer  was  for  that  the  condition  of  the  bond  being 
to  resign  upon  request  of  the  patron,  it  is  simony,  and  against  law,  so  the 
bond  void.  But  all  the  court  conceived  that  if  the  plaintiff*  had  averred  that 
the  obligation  was  made  to  bind  him  to  pay  such  a  sum,  or  to  make  a  lease 
or  other  act  which  appears  in  itself  to  be  simony,  then,  upon  such  a  plea,  per- 
adventure  it  might  have  appeared  to  the  court  to  be  simony,  and  might  have 
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been  a  qoeetion  whether  toeh  a  bond  for  etmony  ehoold  be  ?oid.  But  as  it 
is  pleaded  by  way  of  demarrer  upon  the  oyer  of  the  condition*  it  doth  not 
appear  that  there  is  any  simony,  for  snch  a  bond  to  canse  him  to  resign  may 
be  good,  and  opon  good  reason  and  discretion  required  by  the  patron,  viz.,  if 
he  be  non-resident  or  takes  a  second  benefice  by  a  qualification  or  the  like  ; 
*S001  *°^  ^  precedent  was  shown  in  octavo  *Ja€oln  betwixt  Jones  and  Law* 
^  renet^  where  such  a  bond  was  m«de  to  resign  a  benefice,  upon  requeift, 
when  the  son  of  Jonu  came  to  be  twenty-four  years  of  age,  to  the  intent  that 
he  might  be  presented  unto  it,  and  it  was  adjudged  good  in  the  King's  Bench, 
and  affirmed  in  a  writ  of  error  in  the  Exchequer  Chamber ;  and  of  this  opi- 
nion was  all  the  court,  whereupon  judgment  was  given  for  tlie  plaintitf.  Hutt, 
S.  C.  accordingly  ;  and  says  that  upon  error  brought  in  the  Exchequer  Cham- 
ber the  judgment  was  affirmed.  Jo.  220,  8.  C,  accordingly  ;  and  that  it  was 
affirmed  in  error,  upon  viewing  the  precedent  of  Jont»  v.  Zaurrence.'* 

In  an  anonymous  case,  reported  in  12  Mod.  604,  in  which  a  general  bond 
of  resignation  was  held  good,  although  Mr.  Justice  Powell  states  his  opinion 
that  wlwn  first  the  judges  held  these  bonds  good,  if  they  had  forseen  the  mis- 
chief of  them,  they  would  have  been  of  another  opinion,  yet  he  considers  that 
the  patron  having  a  sod  of  his  own,  who  may  be  capable  of  a  benefice,  is  an 
honest  inieot.  And  BUneow^  J.  says,  ^  Here  is  a  particular  circumsunce 
why  it  should  not  be  thought  simony  here,  because  it  is  in  a  sum  much  above 
the  value  of  the  benefice ;  if,  indeed,  it  bad  been  for  a  sum  of  less  value,  it 
might  be  intended  perhaps  that  the  parson  would  rather  pay  than  resign :  and 
he  remembered  Justice  Tlrisden  said  he  had  known  such  a  bond  held  good 
twdve  times,  so  it  would  be  hard  to  oppose  it  now,  there  appearing  no  simony 
in  the  condition,  the  defendant  not  averring  any.*' 

What  proportion  the  penalty  in  this  bond  of  12,000/.  bears  to  the  value  of 
the  living  does  not  appear,  but  it  must  be  teken  for  granted  the  bond  was  bona 
fide  given  for  the  purpose  mentioned  in  the  condition. 

If  it  were  really  colorable,  and  the  real  intention  was  that  there  should  be 
*5I01  ^^^  resignation,  but  that  the  ^patron  should  receive  the  penalty,  it 
^  should  have  been  pleaded. 

There  is  another  case  of  hUHard  v.  StapUion^  1  Eq.  Cas.  Abr.  80,  which 
is  thus  reported :  «« The  guardian  of  an  infant  presented  to  a  living,  and  took 
a  bond  from  the  incumbent  to  resign  within  two  months  afler  request  of  the 
patron  or  his  heirs,  it  being  designed  that  he  should  have  the  living  himself 
when  capable.  The  patron  afterwards  died  an  infant  at  the  university,  leav- 
ing two  sisters  his  heirs,  who  pressed  the  incumbent  to  resign,  and  for  not 
doing  it  put  the  bond  in  suit  and  recovered  judgment,  and  this  bill  was  brought 
to  be  relieved  against  the  bond  and  judgment,  and  it  was  proved  in  the  cause 
that  they  had  treated  with  the  incumbent  to  sell  him  the  perpetual  advowson, 
and  had  said  that  if  he  would  not  give  700/.  for  it  they  would  make  him  resign. 
Lord  Keeper  said  the  proof  in  this  case  lies  on  the  defendants  part,  and  unless 
they  make  out  some  good  reason  for  removing  him,  he  should  certainty  decree 
against  the  bond.  E^nds  for  resignation  have  been  held  good  in  law.  The 
statute  of  31  Eliz,  against  simony,  made  the  penalty  upon  the  lay  patron,  and 
he  did  not  remember  any  case  of  resignation  bonds  before  that  statute,  and 
they  have  been  allowed  since  only  to  preserve  the  living  for  the  patron  him- 
self or  for  a  child,  or  to  restrain  the  incumbent  from  non-residence  or  a  vicious 
course  of  life,  and  if  any  other  advantage  be  made  thereof  it  will  avoid  the 
bond,  and  where  it  is  general  for  resignation  yet  some  special  reason  must  be 
shown  to  require  a  resignation,  or  he  would  not  sufifer  it  to  be  put  in  suit.  If 
it  should  not  be  so,  simony  will  be  committed  without  proof  or  punishment. 
A  particular  agreement  must  be  proved  to  resign  for  the  benefit  of  a  friend  that 
would  be  presented,  and  without  such  agreement  the  bond  ought  not  to  be 
*61 11  '"  ^"^  ^^'  misbehavior  of  the  parson,  and  here  are  proofs  in  this  *case 
-I   of  endeavors  to  get  money  out  of  the  plaintiff.     A  perpetual  injunction 
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against  the  bond  was  decreed,  and  Mtisftctioii  to  be  acknowledged  Qipon  the 
judgment,  and  the  plaintiflf  to  give  new  bond  of  290L  penalty  to  resign,  but 
that  not  to  be  aned  without  leave  of  the  eourt.*^  Cuntdnghamf  30.  It  is  (Kf* 
ficult  to  say  why  there  should  be  a  new  bond,  the  party  who  was  intended  to 
be  presented  being  dead ;  and  in  JtnMtr^  808,  the  Lord  Chancellor  is  stated 
to  have  said,  that  the  Lord  Keeper  went  too  far :  bat  I  cite  the  case,  to  show 
that  there  was  then  no  idea  that  a  bond  to  resign  for  a  son,  or  even  a  friend 
of  the  patron  to  be  presented,  was  illegal,  the  only  ground  of  applying  to  the 
Court  of  Chancery  being  the  ill  use  that  he^  been  made  of  it. 

So  in  Peeie  v.  Capei^  Str.  534,  Cumdngham^  21,  '*  Cupe/,  on  presenting- 
Petit  to  a  living,  took  a  bond  from  him  to  resign  when  the  patron*s  nephew 
came  of  age,  for  whom  the  living  was  designed.  When  the  nephew  was  of 
age,  insteaid  of  requiring  a  resignation,  it  was  agreed  between  them  all  that 
Pee/e,  should  continue  to  hold  the  living,  paying  SO/,  per  annum  to  the 
nephew.  Peek  makes  the  payment  for  seven  years,  but  refusing  to  pay  any 
more,  the  patron  puts  the  bond  in  suit,  and  then  Ptdt  conges  into  this  court 
for  an  injunction,  and  to  have  back  his-  90L  per  annum.  On  the  hearing  the 
Chancellor  granted  the  injunction,  not  (as  he  said)  upon  account  of  any  defect 
in  the  bond  itself,  which  he  held  good,  but  on  account  of  the  ill  use  that  he 
had  been  made  upon  it ;  and  as  to  the  money,  it  being  paid  upon  a  mnoniaeal' 
contract,  he  left  the  platntifT  to  go  to  law  Ibr  it.*^ 

These  are  all  the  cases  respecting  special  resignattoft  bonds  which  I  have 
met  with  before  the  decision  of  Ffytthe  v.  The  Biuhgp  of  London. 

I  proceed  now  to  those  which  have  arisen  during  the  succeeding  period  of 
forty- three  years. 

•The  first  is  Bag$haw  v.  Bonnhy^  4  T.  R.  78.,  which  was  an  ac-  r^gio 
tion  on  a  bond  given  by  the  defendant,  on  his  appointment  to  the  curacy  ^ 
of  the  free  chapel  of  WortnhiU^  in  the  county  of  Ikrby^  which, — after  recit- 
ing that  the  defendant  had  agreed  to  be  constantly  and  didy  resident  at  the 
curacy-house  there,  and  in  default  of  such  residence  to  resign  and  deliver  up 
the  curacy  within  one  month  af^r  request  or  notice  in  writing  left  at  tlM 
curacy-house,  so  that  the  patron  might  present  anew, — was  eonditioned  with 
such  resignation,  in  default  of  such  constant  and  due  residence,  (so  that  the 
patron,  the  obligee,  might  present  anew,  discharged  of  all  charges  and  incum- 
brances done  and  suffered  by  the  obligor,)  and  for  the  not  committing  waste 
or  dilapidation  upon  the  houses  or  lands  belonging  to  the  curacy. 

To  this  defendant  pleaded  several  pleas :  first,  that  he  had  resided  on  the 
curacy,  and  had  not  committed  or  sutfered  waste  or  dilapidation.  Secondly, 
that  after  his  appointment  to  the  curacy  he  had  a  general  license  from  the 
obligee  to  reside  elsewhere. 

Replication,  first,  that  the  defendant  voluntarily  absented  himself  from  the 
7th  of  April,  1790,  to  the  8th  of  April  following,  and  that  the  patron  had 
given  him  notice  to  resign,  which  he  had  refnsed  to  do.  Second,  that  afler 
the  time  when  the  supposed  license  was  granted,  vis.,  on  the  7th  of  Aprils 
1700,  the  plaintiff  countermanded,  and  revoked  the  license,  and  that  the 
defendant  absented  himself,  ^c,  as  in  the  former  replication. 

To  both  these  replications  there  was  a  general  demurrer.  Stilton,  in  sup* 
port  of  the  demurrer,  contended,  first,  that  the  bond  was  illegal  and  void ;  and 
secondly,  that  the  license  was  general,  and  could  not  be  revoked.  First,  the 
bond  is  illegal,  because  it  placed  the  incumbent  under  the  undue  control  of  the 
patron  after  the  presentation,  and  afler  the  relation  between  them  had  ceased, 
and  a  new  relation  had  sprung  up  between  the  ^incumbent  and  the  r«f>|q 
ordinary,  to  whom  only  he  owed  obedience.  ■■ 

The  right  of  presentation  in  the  patron  is  a  public  trust,  and  not  a  mere 
private  interest.  The  duties  of  the  incumbent  are  prescribed  by  the  municipal 
law,  and  the  canons  and  ordinances  of  the  ehurch ;  and  therefore,  it  was  not 
competent  to  the  patron  to  impose  any  private  condition  of  his  own  creatingi 
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bejrond  those  which  the  civil  md  «ocl8*i«8tical  law  have  deemed  it  necessary 
to  require. 

With  respect  to  the  residence  required  by  the  bond,  that  is  carried  nrac!h 
farther  than  the  law  requires  it;  for  the  statute  of  H,  8,  only  imposes  certain 
penalties,  much  inferior  to  that  imposed  by  this  bond  for  non-residence ;  and 
besides,  there  may  be  various  defences  to  an  action  upon  that  stamte,  as, 
amongst  others,  residence  upon  another  living  by  dispensation ;  whereas  there 
can  be  no  excuse,  unless  the  license  of  the  patron  be  each ;  and  farthe^  in 
this  case,  the  living  itself  is  to  become  vacant. 

Again,  in  this  caKe  the  penalty  is  to  become  due  lo  the  patron  in  case  of 
dilapidations  in  which  he  has  no  sort  of  interest,  that  being  the  sole  concern 
of  his  successor. 

The  eR'ect,  therefore,  of  this  bond  is  to  raise  to  the  patron  a  special  interest 
in  die  exercise  of  a  public  trust  which  by  law  he  was  not  invested  with. 

Chombre,  contra,  was  stopped  by  the  court. 

ijord  Kenyan.  I  cannot  bring  myvelf  to  entertain  a  doubt  upon  this  case. 
It  has  been  argued  that  the  patron's  right  of  presentation  is  a  mere  trust ;  it  is 
so  to  some  purposes,  but  not  to  all.  it  is  a  trust  coupled  with  an  interest,  for 
it  is  a  subject  of  conveyance  for  a  valnable  eonaideration,  which  is  not  the 
case  with  a  naked  trust.  As  soon  as  the  defendant  was  presented  to  the  living, 
*5141  ^^  ^^  bound  to  take  upon  himself  all  the  ^duties  of  an  incumbent,  to 
J  reside  upon  the  living,  to  take  upon  himself  the  cure  of  souls,  and  to 
keep  the  house  in  proper  repair.  Now  this  bond  was  only  entered  into  for 
the  purpose  of  securing  a  performance  of  all  these  duties,  which  by  law,  and 
without  the  bond,  he  was  bound  to  discharge.  I  avoid  saying  any  thing  re- 
specting the  case  of  The  BUhop  of  London  v.  Ifyteke.  When  that  question 
comes  again  before  the  House  of  Lords,  they  wiU,  I  have  no  doubt,  review 
the  former  decision  if  it  should  become  necessary.  It  is  sufficient  for  me  in 
deciding  the  preseut  case  to  say,  that  it  cannot  be  governed  by  that,  for  here 
the  plaintiff  does  not  call  for  the  resignation  of  the  incumbent,  but  merely  for 
a  performance  of  those  duties  which  in  morality,  religion,  and  law  he  ought 
to  do. 

I  am,  therefore,  clearly  of  opinion,  that  a  bond  for  the  performance  of 
these  duties  is  not  illegal. 

Bulier^  J.  I  cannot  find  any  immorality  or  (illegality  in  this  bond.  U  is 
the  duty  of  the  incumbent  to  reside  on  his  living,  and  lo  be  regular  in  the  dis- 
charge of  his  duties.  Now  this  bond  requires  noihtag  more,  it  only  requires 
him  to  do  what  the  law  would  have  compelled  him  4o  do  without  it. 

Grose^  J.,  was  of  the  same  opinion. 

^sAAifTil,  J.,  absent 

Although  in  this  case  the  bond  was  not  for  resignatioB  in  favor  of  the  son 
€>f  the  patron,  or  any  reladon  becoming  capable  and  desirous  of  taking  the 
living,  yet  it  amonnts  to  a  decision  of  the  eonrt  that  the  giving  a  special  bond 
of  resignation  is  not  in  all  cases  illegal. 

The  next  ease  was  precisely  in  point  wiUi  the  present.  It  is  Partridge  v. 
ifhUion,  4  T.  R.  350. 

The  condition  of  the  bond,  after  stating  a  presentation  of  the  defendant  to 
the  rectory  of  Cranunek^  and  the  vicarage  of  Meihwoid,  in  Noifoik,  recites 
*5]5l  ^  agraoiuent  to  be  personally  resident  in  one  or  other  of  these  *par- 
J  bhes,  or  in  Northwold^  Which  is  oonliguoue  lo  both,  without  absenee 
for  eighty  days  in  any  one  year,  to  serve  the  ease  of  tkeae  two  .parishes  him- 
self, if  his  health  would  permit,  and  not  to  servie  the  cunre  of  any  other  parish 
«htte  he  Md  ihose4  thai  as  the  iwo  liviaga  together  were  a  comfort- 
able provision  for  one  ctaegyman,  though  neither  of  them  aeparalely  was  suoh, 
Aftdefeudunt  And  agiued  nevor  lo  veaign  one  without  the  other;  that  the 
flaiatiir'lHd  uuun  about  fourieun  Tomra  of  ago,  who  probably  would  Hiw 
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orders,  and  might  be  desirous  of  taking  these  livings,  and  therefore,  the  defends 
ant  had  agreed  in  that  event  to  resign  both  the  livings  in  three  months'  notice 
to  be  given  by  the  plaintiff,  in  order  that  the  plaintiff's  son  might  be  presented 
thereto. 

The  bond  was  conditioned  to  perform  this  agreement,  and  to  keep  in  good 
repair  the  rectory«house  and  chancel  of  Cranmckf  and  the  vicarage-hoose  of 
Methwoid. 

The  court  understanding  that  it  was  intended  to  carry  this  case  up  to  the 
House  of  Lords,  gave  judgment  for  the  plaintiff  without  hearing  any  argu- 
ment. They  said,  that  as  this  case  was  not  precisely  similar  to  Siat  of  The 
BiMhop  of  London  v.  Ifytcht^  they  were  bound  by  the  established  series  of 
precedents  to  give  judgment  for  the  plaintiff. 

I  do  not  find  that  the  case  was  ever  carried  farther. 

The  next  case  is  not  one  on  a  resignation  bond,  with  respect  to  an  ecclesi 
astical  benefice,  but  I  cite  it  for  the  purpose  of  showing  the  opinion  of  Lord 
Kenyon,  on  the  point  now  in  question.  It  is  the  case  of  Ijegh  v.  LewU^  1 
East,  301,  where  the  patron  of  a  school  had  taken  a  general  resignation  bond 
on  the  appointment  of  the  master.  Lord  Ktnyon  said,  in  the  instance  of 
ecclesiastical  livings  every  rector  has  a  freehold  in  his  rectory,  yet  it  was 
never  doubted  but  that  resignation  bonds  for  certain  purposes,  and  up  to  a 
certain  extent  at  ^least,  were  binding ;  though  they  put  an  end  to  the  r^gt^ 
freehold.  *• 

Lawrence^  J.,  doubted  whether  the  appointment  could  be  made  otherwise 
than  for  life.  But  he  says,  it  is  true  that  a  bond  may  be  taken  to  enforce  the 
observance  of  those  duties  which  by  law  are  required  to  be  performed  by  the 
appointee  of  an  office  ;  but  then  it  should  be  so  expressed  in  the  condition. 

In  3  Bos.  ii  Pull.  231,  this  case  is  reported  in  the  Exchequer  Chamber, 
and  judgment  affirmed  without  argument,  it  not  sufficiently  appearing  on  the 
record  that  the  office  of  schoolmaster  was  such  as  ought  to  be  deemed  a  free- 
hold office. 

In  Newman  v.  Niwmmi^  4  M.  &  S.  66,  upon  a  bond  to  pay  certain  sums 
of  money  on  the  conveyance  of  an  estate  to  the  obligor,  and  in  case  a  living 
should  become  vacant  during  the  life  of  the  son  of  the  obligee,  and  he  should 
be  qualified,  to  present  him,  and  if  he  should  be  under  age,  and  it  should  be 
necessary  to  present  another,  to  procure  such  other  to  resign  when  the  son 
should  be  of  age,  it  became  unnecessary  to  decide  whether  the  latter  part  of 
the  condition  was  good. 

Le  BlanCi  J.,  says,  the  reason  for  making  an  exception  in  favor  of  a  con- 
dition for  presenting  a  son,  might  be  because  it  was  not  for  a  money  consid- 
eration. 

Dampier^  J.  If  a  bond  to  resign  in  favor  of  a  particular  person  were  neces- 
sarily void,  the  objection  would  have  been  good  in  Joneu  v.  jMwrence.  But 
a  stipulation  to  resign  in  favor  of  a  specified  person  does  not  seem  to  be  open 
to  the  same  objection  as  if  it  were  to  resign  generally,  because  tlie  latter 
makes  the  incumbent  but  a  mere  tenant  at  will  to  the  patron.  I  know  thai 
since  the  case  of  Tht  BUhop  of  Jjondon  v.  tfylchet  it  has  been  considered 
that  bonds  of  resignation  in  favor  of  specified  persons  are  not  illegal. 

*Lord   Kircudbright  v.  Lady  Kircudbright^  8  Ves.  51.     Bond  to    r»gjiy 
pay  plaintiff  lt)0/.  a  year  until  he  shall  be  instituted  and  placed  in  pos-    ^ 
session  of  a  living  in  the  church  of  England;  then  to  pay  him  so  much  as 
with  the  value  of  the  living  shall  amount  to  150/. 

Agreement  by  Lord  JT.,  to  enter  into  orders  and  take  the  living,  and  if  he 
did  not,  bond  to  be  of  no  avail. 

The  obligor  having  died  intestate,  the  obligee  filed  a  bill  praying  an  account, 
and  that  the  arrears  of  his  annuity  might  be  paid  him. 

The  Lord  Chancellor  expressed  great  doubt  as  to  the  validity  of  the  bond, 
observing,  that  it  was  void  on  many  acoounta.    It  is,  he  says,  a  corrupt  agree- 
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ment  for  taking  holy  orders,  tueh  as  the  court  ought  to  decree  to  be  deHrered 
up.  The  policy  of  the  ecclesiastical  constitution  of  the  country  requires  that 
a  man  should  take  orders  without  any  reference  whatever  to  considerations 
of  that  nature.  There  is  no  objection  to  the  bond  itself,  except  as  connected 
with  this  agreement  at  the  same  time  for  a  pecuniary  consideration  to  take 
holy  orders.  Another  objection  to  the  bond  is,  that  the  father  is  put  under 
these  circumstances,  that  he  is  to  solicit  the  benefit  of  patronage  for  this  pecu- 
niary consideration  moving  from  himself,  the  policy  of  the  law  supposing  the 
patron  to  look  out  for  persons  the  best  that  can  be  recommended  to  him  ; 
which  excludes  pecuniary  considerations.  The  cause  stood  over,  in  order 
that  this  point  might  be  considered. 

It  was  ultimately  decided  that  the  obligee  had  not  performed  the  conditions, 
inasmuch  as  he  had  only  taken  deacon's  orders,  and  had  not  answered 
whether  he  meant  to  enter  into  priest*s  orders. 

That  case  contains  no  decision  upon  the  validity  of  special  resignation 

bonds,  though  the  Lord  Chancellor,  speaking  of  resignation  bonds  in  general, 

stales    himself  to    have  no   doubt  that   they    were   generally  against   the 

*S181    ^P^'^^y  ^^  ^^^  ^*^*  ^^^  sayfl*  that  the  question  of  their  legality  would 

•'    never  have  perplexed  him  if  there  had  not  been  so  many  authorities. 

In  Dathwood  w,  Peyton,  18  Vesey,  27.«  a  bond  of  resignation  had  been 
giren  in  favor  of  a  particular  individual  and  not  to  accept  a  bishopric. 

The  application  was  for  an  injunction,  principally  on  the  ground  that  the 
bond  as  to  the  resignation,  which  had  been  given  in  consequence  of  supposed 
directions  in  a  will,  had  been  so  given  by  mistake,  it  having  been  afterwards 
discovered  that  it  was  intended  by  the  testator,  that  the  party  should  be  pre- 
sented without  any  such  obligation. 

The  Lord  Chancellor  said,  it  was  very  difficult  upon  the  pleadings  in  the 
Biihap  of  London  v.  Ffytcht,  to  reconcile  the  distinction  between  general  and 
particular  bonds  of  resignation  with  the  principle  on  which  the  House  of 
Lords  made  that  decision  : — but  he  adds, 

**  It  would  not,  however,  become  me,  having  regard  to  what  is  the  present 
state  of  the  law  on  this  subject,  to  interpose  in  a  court  of  equity,  on  the  ground 
that  this  is  a  particular  bond  of  resignation,  although  I  agree  that  this  court, 
if  it  has  a  concurrent  jurisdiction,  is  not  bound  to  wait  for  the  decision  of  a 
court  of  law.  Yet  a  reasonable  caution  requires  a  court  of  equity  not  hastily 
to  pronounce  bad,  a  bond  undtrntood  to  be  good  at  law ;  and  it  would,  at 
least,  be  proper  to  leave  that  question  to  be  reconsidered  at  law."  The 
injunction  was  refused. 

The  last  case  to  be  found  on  the  subject  is,  Ex  parte  Rainier  ;  Rowtatt  v. 
Rowlatt,  1  Jacob  and  Walker,  280.  The  father  on  the  marriage  of  his  son 
gave  a  bond  to  trustees  inter  alia  for  performance  of  a  covenant  in  the  settle- 
ment, whereby  he  covenanted,  that  until  the  son  should  become  the  actual 
incumbent  of  the  rectory  of  North  Renfleet^  or  should  he  be  in  the  enjoy- 
*5iy]  ^^^^  ^^  some  other  benefice  or  ecclesiastical  preferment,  which  *he 
^  might  hold  during  his  life  of  the  yearly  value  of  600/.  at  the  least,  or 
until  his  death,  he  would  pay  him  an  annuity  of  200/. 

The  father  having  become  a  bankrupt,  a  petition  was  presented  by  the  son 
and  his  trustees  to  prove  in  respect  of  the  bond. 

It  appeared  that  the  son  had  been  presented  to  a  living  of  600/.  a  year,  but 
had  given  s  bond  to  resign  in  favor  of  two  sons  of  the  patron  when  either  of 
theui  tihuuid  be  qualified  and  willing  to  be  presented  to  it,  and  instituted  and 
inducted. 

The  eldest  son  took  orders,  and  the  living  was  in  consequence  resigned 
within  two  years  after  the  presentation. 

It  was  contended  that  the  son  having  been  presented,  the  condition  was 
utisfied. 

On  the  other  hand  it  was  said,  that  having  been  presented  on  a  condition 
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to  resign,  and  a  bond  given  to  that  effect,  it  was  a  benefice  that  could  not  iiave 
been  retaine<l  for  life. 

Lord  Chancellor.  •'  Still  he  might  have  held  it  for  life ;  he  might,  if  he 
chose,  have  kept  the  living  and  forfeited  the  bond.  You  may,  however,  if 
you  like,  take  a  case  into  the  Court  of  King's  Bench.'* 

The  reporter  says,  the  matter  stood  over  for  the  plaintiffs  to  considei 
whetlier  they  would  take  a  case,  which  they  afterwards  accepted ;  but  it  is 
understood  that  they  have  since  declined  to  persevere  in  it. 

I  apprehend  that  such  case  could  only  have  arisen  upon  the  ground,  that 
the  Court  of  King's  Bench  wonld  have  held  the  bond  legal ;  for  if  it  was 
simoniacal,  the  party  could  not  have  held  the  living,  even  if  he  had  paid  the 
penalty,  for  the  presentation  would  have  been  absolutely  void,  and,  conse- 
quently, not  a  satisfaction  of  the  condition. 

*I  have  now  gone  through  all  the  cases  I  can  find  respecting  spe-  r«>oA 
cial  resignation  bonds,  extending  over  a  period  of  above  two  hundred  *- 
years,  in  none  of  which  has  such  a  bond  been  held  bad  ;  in  many  it  has  been 
expressly  determined  to  be  good,  and  admitted  to  be  so  in  most  of  those  in 
which  the  validity  of  general  bonds  of  resignation  has  been  disputed  or  de- 
nied. In  one  or  two  of  the  latest  cases,  indeed,  in  the  Court  of  Chancery, 
it  has  been  stated  to  be  very  diflicult  upon  the  pleadings  in  the  case  of  the 
Bishop  of  London  v.  Ffytehe^  to  reconcile  the  distinction  between  general 
and  particular  bonds  of  resignation  with  the  principle  on  which  the  House  of 
Lords,  made  that  decision.  The  main  principle  upon  which  that  decision 
turned,  appears  to  me,  to  have  been  the  enabling  the  patron  to  have  made  a 
greater  profit  on  the  sale  of  the  advowson,  and  the  converting  the  tenure  of 
the  incumbent  into  a  tenancy  at  will  to  the  incumbent. 

This  1  have  already  stated  not  to  be  applicable  to  the  case  of  a  bond  to 
resign  in  favor  of  a  particular  person.  The  only  objection  applicable  to  a 
special  in  common  with  a  general  resignation  bond,  appears  to  be  the  reduc- 
ing the  tenure  from  an  absolute  freehold  for  life  to  one  for  a  less  period  ;  but 
however,  that  might  be  available  if  the  objections  had  been  made  for  the  first 
time,  it  appears  to  Jiave  been  too  long  acted  upon  and  acquiesced  in  now  to 
call  it  in  question.  Under  these  circumstances,  therefore,  can  a  court  of  law 
now  adjudge  that  they  are  bad,  particularly  when  it  is  considered  that  the 
consequence  of  holding  them  to  be  so  must  be  to  submit  to  severe  penalties 
those  who  have  been  acting  upon  a  practice  of  upwards  of  two  centuries,  and 
which  has  never  yet  been  declared  illegal,  and  in  many  instances  expressly 
determined  to  he  legal.  Those  penalties,  if  the  bond  be  considered  a^  illegal 
under  the  'statute  of  Eliz.^  extending  to  the  forfeiture  of  the  presen-  r«eoi 
tation  and  two  years'  value  of  the  benefice.  ^ 

One  word  upon  the  statute.  The  provisions  of  it  apply  to  any  person,  iic^ 
who  shall  present  or  collate,  for  any  sum  of  tnoney^  reward^  gif»^  profit^  or 
btiufit  whatsoever,  directly  or  indirectly,  or  for  or  by  reason  of  any  promise, 
agreement,  grant,  bond,  covenant,  or  other  assurance,  of  or  for  any  sums  of 
money,  reward,  gift,  profit,  or  benefit  whatsoever. 

It  is  not  contended  that  this  case  comes  within  any  of  the  words  of  the 
statute,  except  the  word  btntfU ;  and  it  is  said,  that  a  resignation  bond  in 
favor  of  a  son  is  a  benefit  to  the  father,  inasmuch  as  it  relieves  him  from  mak- 
ing any  other  provision  for  him,  which  he  would  otherwise  be  bound  to  do. 
To  this  I  answer,  that  this  is  not  the  species  of  benefit  which  the  statute  con- 
templated ;  a  general  resignation  bond  may  be  so,  as  I  have  before  stated^  as 
it  enhances  the  value  of  the  living  if  sold  during  the  incumbency,  and  amounts 
to  a  sale  with  the  means  of  procuring  an  immediate  vacancy ;  but  if  this  be 
so  considered,  it  would  be  equally  a  benefit  when  the  father  presents,  the  son 
on  a  fair  vacancy,  or  even  where  he  presents  himself.  In  either  case,  it  maj 
be  said,  he  makes  the  presentations  a  means  of  providing  for  an  expendhttre 
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he  mast  necessarily  incur,  and,  therefore,  circuitously  at  least,  a  source  of 
profit  to  himself. 

The  statute  has  never  yet  heen  intended  to  operate  to  that  extent,  and  the 
observations  made  at  the  bar,  that  upon  looking  at  the  eighth  section,  the 
word  benefit  must  be  taken  to  mean  a  pecuniary  benefit,  and  that  the  two 
clauses  ought  to  have  a  similar  construction,  appear  to  me  to  be  entitled  to 
considerable  weight. 

It  might  perhaps  be  urged,  that  in  this  case  it  does  not  appear  that  the 
patron  was  bound  to  provide  for  his  younger  brothers,  and,  therefore,  it  can 
be  in  no  sense  a  benefit  to  the  patron,  which  it  is  but  fair  to  'consider  the 
•6221  *^^^^^^%  intended  by  the  statute' to  be  applied  to  the  word  "  benefit," 
J  ,  coupled  as  it  is  with  the  words  *♦  sum  of  money,  reward,  gift,  or 
profit." 

But  it  seems  to  me  to  be  sufficient  to  say,  the  act  has  never  been  held  to 
extend  to  bonds  of  this  description  ;  that,  on  the  contrary,  they  have  been 
uniformly  held  good  in  IVestminster  Hall,  and  that  it  would  be  contrary  to 
the  principle  universally  acted  upon  with  respect  to  penal  laws,  viz.,  that 
they  are  to  be  strictly  construed,  now  to  extend  it  to  them. 

But  it  asked,  admitting  a  resignation  bond  in  favor  of  a  son  to  be  good,  to 
what  degree  of  relationship  and  to  what  number  of  persons  does  the  princi- 
ple extend  ?  To  this  I  answer,  that  it  must,  like  many  other  cases,  depend 
upon  what  shall  be  considered  reasonable.  ^ 

With  respect  to  the  present  case,  such  a  bond  in  favor  of  a  more  remote 
degree  of  relationship  than  a  brother  has  been  held  good ;  for  in  the  case  of 
Peele  v.  Capel;  before  cited,  the  bond  was  in  favor  of  a  nephew  ;  and  in  Row- 
latt  V.  Rowlatt,  where  the  bond  was  in  favor  of  two  sons,  when  either  of 
them  should  be  qualified,  no  objection  w^s  taken  on  that  ground  ;  but  on  the 
contrary,  a  presentation  accompanied  by  such  a  bond  was  considered  as  a 
satisfaction  of  the  condition  to  pay  an  annuity  until  the  party  should  be  in 
the  enjoyment  of  a  benefice  which  he  might  hold  for  his  life. 

It  is  also  to  be  observed,  that  the  statute  of  Eliz.,  is  not  confined  to  bonds 
and  securities,  but  extends  to  any  promise,  agreement,  grant,  bond,  covenant, 
or  any  other  assurance.  If,  therefore,  the  bond  in  this  case  is  illegal  and 
avoids  the  presentation,  the  same  rule  applies  to  every  verbal  promise  or 
honorary  engagement  expressed,  or  perhaps  when  only  implied. 

Surely  then  it  is  necessary  to  pause  before  a  decision  is  adopted,  which 
may  in  its  consequences  involve  in  the  guilt  of  simony  and  the  penalties  of 
♦«i2ai  ^^®  statutes,  parties  ♦than  whom  none  would  be  more  abhorrent  from 
J  such  an  offence,  into  whose  contemplation  it  could  never  for  a  moment 
have  entered,  that  they  wece  acting  illegally  in  making  or  accepting  resigna- 
tions under  circumstances  sanctioned  by  the  practice  of  centuries  and  the  cur- 
rent of  legaU  decisions,  and  who,  from  their  peculiar  station  in  society,  would 
have  been  the  last  to  have  put  themselves  in  the  smallest  hazard  of  having 
it  imputed  to  them  for  an  instant,  that  they  had  concurred  in,  or  lent  their 
sanction  to  any  act,  of  the  legality  or  propriety  of  which  a  doubt  could  be 
entertained. 

Another  objection  taken  to  these  bonds  is,  the  oath  taken  upon  institution  ; 
but  this  seems  to  me  to  be  begging  the  question.  The  oath  is  :  **  I  do  swear 
that  I  have  made  no  Wmomaca/ payment,  contract,  or  promise."  Now  before 
the  giving  of  such  a  bond  can  be  considered  a  breach  of  the  oath,  it  mutt  be 
determined  that  such  a  bond  is  a  simoniacal  contract. 

Bishop  Gibson  contends,  that  this  oath,  whether  interpreted  b^  the  plaia 
tenor  of  it,  or  according  to  the  language  of  former  oaths  in  the  notions  of  the 
Catholic  church  concerning  simony,  is  against  all  promises  whatsoever :  (802.) 
And  he  states,  that  in  the  year  1301,  in  Archbishop  Courtney^ t  decree,  tho 
Mjh  is  •  **  Quodque  obligati  »ion  BUtUy  nee  eorum  amiei  pro  se^juraioria  aui 
pecuniaria  cautioner  dt  ipnt  benejiciit  rerignandU  vet  permutandit.^^ 
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But  I  should  conclude,  by  the  omission  of  this  part  of  the  oath  in  the  canons 
of  1603,  it  was  intended  that  it  should  not  longer  be  included,  or  at  least,  that 
it  was  considered  as  not  being  included ;  for  in  the  Irish  canons,  which  were 
made  thirty-one  years  afterwards,  it  was  provided,  that  if  any  clerk,  or  other 
person  with  his  consent,  should  seal  any  bond,  or  sell  to  any  person  or  per- 
sons with  condition  of  resignation  of  his  benefice,  he  should  be  holden  guilty 
of  simony,  and  proceeded  ^against  according  to  the  severity  of  the  rt524 
ancient  customs  in  that  behalf.  ^ 

As  anolher.ground  of  objection  to  these  bonds,  it  is  asked,  what  power  is 
there  after  the  resignation  made  to  compel  the  patron  to  present  the  person  in 
whose  favor  it  is  made,  or  to  compel  such  person  to  accept  it,  or  having  been 
instituted  to  prevent  his  resigning  the  benefice  to  a  vendee  immediately  after- 
wards ;  and  it  is  said,  that  neither  the  bishop  nor  the  chancellor  can  compel 
such  presentation  to  be  made. 

To  this  I  answer,  that  the  resignation  is  to  be  made  to  the  bishop.  Upon 
its  being  tendered,  he  has  a  right  to  inquire  into  the  reason  of  it,  and  upon 
{finding  it  is  in  consequence  of  a  resignation  bond,  or  any  other  engagement 
ito  resign,  he  may  say  he  will  not  accept  the  resignation,  unless  the  patron 
comes  at  the  same  time  prepared  to  make  the  presentation.  Where  the  party 
to  be  presented  is  under  age  at  the  time  the  engagement  is  entered  into,  and 
as  soon  as  he  comes  of  age  procures  himself  to  be  admitted  intopriest*s  orders, 
St  is  a  pretty  strong  proof  of  his  readiness  to  accept  the  living. 

With  respect  to  the  second  part,  the  offer  to  resign  the  living  immediately, 
•or  within  a  very  short  period  after  institution,  is  a  pretty  strong  proof  of  the 
resignation  being  obtained  from  an  interested  motive,  and  would  probably 
induce  the  bishop  not  to  accept  it.  But  the  legality  or  illegality  of  the  bond 
'Cannot  depend  on  what  course  the  bishop  would  pursue ;  and  the  probability 
is,  that  he  would  not  refuse  to  act  according  to  what  the  courts  of  law  have 
decided  upon  the  question. 

If  any  real  inconvenience  should  be  found,  it  would  be  in  the  power  of  the 
legislature  to  enact  that  the  resignation  shall  be  conditional  only,  and  be  void 
if  the  persons  in  whose  favor  it  is  made  be  not  presented  within  a  certain 
period. 

*It  certainly  has  been  determined  that  the  party  does  all  he  can  to   r^goK 
comply  with  die  condition,  by  tendering  his  resignation,  yet  if  the  bishop   ^ 
refuses  to  accept  it,  the  bond. is  forfeited. 

But  upon  this  I  would  observe,  that  if  where  the  incumbent  has  done  all  he 
can  to  perform  his  obligation,  the  bond  is  still  put  in  suit,  it  can  only  be  for 
an  unlawful  purpose  ;  in  that  case,  I  apprehend,  a  court  of  equity  would  grant 
an  injunction. 

To  the  observation  that  it  may  be  difficult  or  impossible  to  ascertain  the 
fact,  the  answer  is,  that  if  there  is  any  suspicion  respecting  it,  a  «ill  in  equity 
may  be  filed  for  a  discovery,  and  if  the  discovery  does  not  render  the  party 
liable  to  penalties,  it  will  be  ordered. 

This  was  done  in  the  case  of  The  Bishop  of  Londoti  v.  JYytche,  and  it  is 
remarkable  that  the  noble  and  learned  Lord,  who  so  ably  ana  so  successfully 
combated  the  legality  of  resignation  bonds,  whilst  he  was  in  the  profession 
adopted  the  doctrine  of  PFestminster  Hall,  and  had  in  that  very  case  overruled 
:a  demurrer,  which  had  been  ^pleaded  on  the  ground  that  a  discovery  might 
•expose  the  parties  to  penalties,  and  which  must  have  been  allowed,  had  his 
iLordship  then  been  of  opinion  tthat  the  trajisaction  was  illegal.  I'he  case  as 
to  this  point  will  be  found  in  1  Brown* s  Beports  in  Chancery,  06. 

In  the  observations  with  which  I  have  troubled  your  Lordships,  and  which 
have  extended  to  a  greater  length  than  I  could  have  wished,  1  have  cautiously 
abstained  from  entering  into  the  question  how  far  bonds  of  this  description  are 
or  are  not  consistent  with  public  policy,  and  I  have  done  so,  because,  how- 
ever, if  the  case  were  new  and  doubtful,  it  might  be  proper  to  take  this  ques 
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tion  into  coBsideration ;  yet  if  the  case  ie  not  new,  but  such  bonds  hare  been 
held  g9od  for  centuries,  as  it  appears  to  me  they  have  been,  it  is  now  too  late 
*5261  ^  consider  that  ^question  in  a  court  of  law,  and  if  it  is  considered  right 
•I  to  put  a  stop  to  them  on  the  ground  of  public  policy,  the  legislature 
are  the  proper  persons  to  do  so. 

Were  the  case  new,  I  ani  not  prepared  to  say  it  might  not  be  proper  to  pre- 
vent the  giving  of  these  bonds ;  but,  if  so,  it  seems  to  me  that  it  would  be  the 
proper  coarse  to  put  an  end  to  them  altogether,  and  not  make  a  distinction  in 
favor  of  those  which  it  has  been  said  are  good,  because  they  only  enforce  the 
performance  of  duties  which  are  required  by  law  to  be  performed. 

If  the  law  requires  the  performance  of  a  duty,  why  not  trust  the  enforcing 
such  performance  to  those  authorities  to  which  the  law  of  the  country  has 
intrusted  it,  and  who  have  the  power  of  determining  how  far  the  rigid  per- 
formance may  or  may  not  be  relaxed  or  dispensed  wi& !  Why  is  it  necessary 
to  call  in  the  assistance  of  the  patron,  and  give  him  the  power  of  enforcing  it 
by  a  more  severe  punishment  than  the  law  would  inflict,  and  the  inflicting  of 
which  would  confer  an  advantage  on  the  patron  which  the  ordinary  process 
of  the  law  would  not  give  him  7 

With  respect  to  one  of  the  instances  in  which  a  bond  of  resignation  has 
been  allowed,  vis.,  that  of  non-residence.  I  am  not  sure  that  the  condition  does 
proceed  from  so  pure  a  motive  as  has  been  attributed  to  it.  Take,  for  instance, 
the  case  of  fVhiuion  v.  PariridgCf  before  cited.  The  condition  is,  that  the 
party  shall  reside  without  absence  of  tighty  days  in  any  one  year.  When  it 
ts  considered  that  at  the  period  this  bond  was  entered  into,  absence  of  eighty 
days  in  the  course  of  any  one  year  put  an  end  to  any  lease  which  might  have 
been  made  of  the  tithes  on  any  part  of  the  benefice,  one  is  compelled  to  con- 
jecture there  was  some  other  reason  for  the  insertion  of  that  provision  than 
*fi271  ^^^  ^^^  ^^  ^^  *chureh,  or  the  punctual  performance  by  the  incum- 
-i    bent  of  the  duties  of  his  situation. 

I  forbear,  however,  to  say  more  upon  this  topic,  because  as  it  appears  to 
me  the  practice  of  giviug  these  bonds  has  too  long  prevailed,  and  has  been  too 
often  recognised  as  legal,  to  permit  it  to  be  alterea  by  any  other  than  legisla- 
tive authority. 

For  these  reasons,  and  upon  the  most  attentive  and  full  consideration  I  have 
been  able  to  give  to  the  authorities  which  I  have  taken  the  liberty  of  laying 
before  your  Lordships,  I  feel  myself  bound  to  state  my  humble  opinion  in 
answer  to  the  question  put  by  your  Lordships :  that  sufficient  matter  does 
not  appear  upon  the  record  to  show  that  either  by  the  statute  or  common  law 
the  bond  upon  which  the  action  of  the  defendant  in  error  was  brought,  stated 
upon  the  record  to  bear  equal  date  with  the  writing  of  presentation  therein 
mentioned,  is  void  and  illegal. 

HuLLocK,  B.  I  am  sorry  that,  in  answering  the  question  propounded  by 
your  Lordships  for  the  consideration  of  the  judges,  I  feel  myself,  after  much 
reflection  and  research  upon  the  subject,  compelled  to  state,  that  I  have  arrived 
at  a  diflerent  conclusion  from  that  which  is  the  result  of  the  deliberation  of 
my  learned  brother  who  has  just  addressed  your  Jjordships.  I  am  happy, 
however,  in  being  able  to  concur  in  the  opinion  which  has  been  stated,  and 
which  I  have  reason  to  believe  is  the  opinion,  also,  of  all  the  learned  judges 
now  present,  that  this  record  discloses  sufficient  matter  to  show  that  the  bond 
in  question  was  given  in  consideration  of,  and  as  and  for  the  price  of  the  pre- 
sentation of  the  ptainiifl*  in  error  to  the  rectory  of  KetUring,  I  own,  that  for 
a  considerable  time,  I  felt  much  difficulty  on  this  part  of  the  case  ;  because, 
although  no  plain  unlettered  men  can  peruse  the  condition  of  this  bond  with- 
*5281  ^"^'  ^^  ^^  aeems  to  me,  at  once  perceiving  that  such  *was  the  fact,  yet 
^  still  it  appeared  to  me  to  be  doubtfuU  whether  that  conclusion  was  more 
than  inference :  which,  however  well  warranted  in  ordinary  cases  of  construe- 
lion«  was  yet  iosufficienty  in  the  abseace  of  distinct  and  positive  averment,  to 
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warrant  a  court  of  law  in  acting  upon  it  in  a  case  where  the  question  is. 
Whether  the  parties  to  the  contract  have  acted  in  contravention  or  violation 
of  the  enactment  of  a  penal  statute  ?  In  all  cases  in  which  the  charge  involves 
in  it  a  breach  or  violation  of  a  penal  statute,  it  is  essentially  necessary  that 
the  act  charged  should  be  brought  by  express  and  positive  allegations  within 
the  language  and  letter  of  the  statute.  I  apprehend,  that  if  the  defendant 
below  had  in  this  case  been  advised  to  have  pleaded  specially,  instead  of  suf^ 
fering  judgment  to  go  against  him  by  default,  his  plea  would  have  shown  by 
precise  and  positive  allegation,  thai  this  bond  was  given  in  consideration  of 
and  for  and  as  the  price  of  the  presentation,  and  that  the  presentation  was 
made  or  conferred  in  consideration  of  and  in  return  for  the  bond :  a  plea  so 
framed  would,  if  established  in  pmnt  of  fact,  have  brought  the  case  directly 
and  unequivocally  within  the  language  of  the  statute  of  31  JSliz,  c.  6,  8,  5. 

Further  reflection,  however,  and  opportunities  of  conversing  upon  the  sub- 
ject, have  satisfied  me  that  it  is  abundantly  clear,  from  the  language  of  the 
condition  itself,  that  this  bond  was  given  in  consideration  of  and  for  the  pre- 
sentation, and  that  the  presentation  was  made  in  consideration  of  the  bond. 
In  short,  that  this  instrument  was  the  result  of  barter  and  contract  between 
the  obligor  and  obligee,  for  and  in  respect  of  this  living. 

The  condition  commences  with  a  recital  that  the  obligee  is  the  patron  of 
the  rectory  of  Kettering,  which  rectory  was  then  vacant  by  the  death  of  tho 
late  incumbent  thereof;  that  the  obligee  had,  bu  writing  under  his  hand  and 
seal,  bearing  equal  date  with  the  bond^  presented  the  obligor  to  supply  the  said 
vacancy,  and  to  be  rector,  in  order  that  *he  might  be  instituted  and  in-  rteog 
ducted  thereto ;  and  that  the  obligee  had  agreed  to  resign  the  said  ^ 
rectory  upon  such  request  or  notice,  as  thereafter  mentioned,  so  as  that  the 
said  rectory  might  thereby  again  become  vacant,  for  the  sole  purpose  that  the 
owner  of  the  advowson  of  said  rectory  might  be  enabled  to  present  tfttreto 
anew,  either  one  of  two  brothers  of  the  obligee  therein  specifically  named, 
when  the  party  to  be  presented  should  be  capable  of  taking  an  ecclesiastical 
benefice. 

Now  can  any  person,  after  reading  these  passages,  from  the  condition  of  the 
bond,  have  a  doubt  of  the  nature  and  character  of  this  contract  ?  Assuming, 
then,  that  it  is  sufficiendy  evident,  by  the  matter  spread  on  this  record,  that 
the  bond  in  question  constituted  the  consideration  for  this  presentation,  is  it 
an  instrument  avoided  by  the  statute  of  31  Eliz,  e,  6.?  By  the  5th  section 
of  that  statute,  **  If  any  person  shall  or  do,  for  any  sum  of  money,  reward, 
riit,  profit,  or  benefit,  directly  or  indirectly,  or  for  or  by  reason  of  any  pro- 
mise, agreement,  grant,  bond,  covenant,  or  other  assurance,  or  of  for  any  sum 
of  money,  reward,  gift,  profit,  or  benefit  whatsoever,  direcdy  or  indirectly 
present  or  collate  any  person  to  any  benefice  with  cure  of  souls,  or  give  or 
bestow  the  same  for  or  in  respect  of  any  such  corrupt  cause  or  consideration, 
that  then  every  such  presentation  and  every  admission,  institution,  and  induc- 
tion thereupon,  shall  be  utterly  void  and  of  none  effect  in  law."  And  the  act 
then  proceeds  to  subject  the  parties  to  certain  forfeitures  and  incapacities. 

By  the  word  corrupt,  as  used  here,  and  as  applied  to  this  subject,  it  is  quite 
clear,  that  every  presentation  which  is  not  gratuitous  is  corrupt.  By  the  for- 
mer part  of  the  clause  presentations  for  money,  ^,  are  prohibited  ;  and  by 
the  latter  part  of  the  section,  presentations  made  for  sum  corrupt  cause  are 
avoided,  clearly  considering  such  cause,  that  is,  a  bond,  4lu;.  made  for  a 
^presentation,  to  be  a  corrupt  cause  ;  and  the  statute  was  intended,  as  f^roq 
appears  by  the  preamble  to  the  5th  section,  which  is  printed  incorrectly  '- 
at  the  end  of  the  4th,  for  the  avoiding  of  simony  and  corruption  in  presenta- 
tions to  benefices,  &c. 

It  may  be  observed,  that  the  statute  does  not  in  express  words  avoid  the 
bond  itself,  but  merely  the  presentation  made  in  consequence  of  or  under  it. 
But  still,  upon  general  principles  of  law,  I  eonceive  it  to  be  quite  clear,  that  a 
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bond  made  for  the  purpose  of  furthering  an  object  prohibited  by  a  statute  is 
void,  and- can  never  be  made  the  foundation  of  an  action.  And  this  doctrine 
is  laid  down  in  the  clearest  manner  by  Lord  HoU^  in  Bartlett  v.  Vinor,  Garth. 
251.  In  that  case  that  learned  Judge  expresses  hitnself  thus  :  **  Every  con- 
tact made  for  or  about  any  matter  or  thing  which  is  prohibited  and  made 
unlawful  by  any  statute,  is  a  void  contract,  though  the  statute  itself  doth  not 
mention  that  it  shall  be  so,  but  only  inflicts  a  penalty  on  the  offender ;  because 
a  penalty  implies  a  prohibition,  though  there  are  no  prohibitory  words  in  the 
statute ;  as,  for  instance,  in  the  ease  of  simony,  the  statute  only  inflicts  a 
penalty  by  way  of  forfeiture,  but  doth  not  mention  any  avoiding  of  tlie  simoa- 
iacal  contract ;  yet  it  hath  always  been  held  that  such  contracts  being  against 
law  are  void." 

The  enquiry  then  will  be,  whether  a  bond  of  this  description  be  a  benefit^ 
either  directly  or  indirectly  to  the  patron,  because  if  it  be,  it  will  fall  imme- 
diately within  the  words  and  operation  of  the  statute,  and  any  presentation 
made  for  such  a  bond  will  be  void. 

It  is  denied  that  this  security  is  either  a  profit  or  a  benefit  within  the  true 
spirit  and  intendment  of  this  clause  of  the  statute. 

If  your  Lordships  should  sustain  the  judgment  of  the  court  below,  the 
obligee  would  be  entitled  to  take  out  execution  upon  his  judgment  for  the  sum 
*53ll  ^  10,000/.,  *with  his  costs  of  suit.  A  right  lo  enforce  the  payment 
^  of  such  a  sum  of  money  looks  like  a  profit,  like  a  benefit.  It  appears 
diflicult  to  raise  a  serious  doubt  upon  the  question.  Is  the  possession  of  a 
special  bond  of  resignation  a  benefit  to  the  patron  ?  The  opportunity  aflbrded 
by  this  species  of  bond  of  providing  for  a  son,  or  a  brother,  or  relation,  must 
surely  be  considered  a  benefit  to  a  patron.  If  it  be  a  benefit,  how  has  it  been 
acquired  ?  Why,  by  means  and  through  a  corrupt  bargain  for  the  presentation. 

But  consider  this  contract  in  another  point  of  view.  It  is  not  compulsory 
on  the  obligor  to  resign  ;  he  has  an  option  either  to  do  so  or  pay  the  penalty. 
And,  as  has  been  well  observed,  [p«r  Eyre  B.  Cunn,  94,]  is  the  chance  that 
the  obligor,  who  may^  will  so  elect,  worth  nothing  to  the  obligee  ?  The  obli- 
gor  may  resign  or  pay  the  money  ;  and  the  obligee  cannot,  at  all  events,  com- 
pel him  to  resign.  If  that  be  so^  what  would  be  easier  than  the  making  of 
this  species  of  contract  the  means  of  selling  an  advowson  during  an  actual 
vacancy  ?  The  value  of  the  living  is  calculated,  a  bond  is  given  for  the 
amount  conditioned  to  be  void  on  request  when  a  certain  specified  individual 
has  become  capable  of  taking  the  living.  That  event  happens  almost  imme- 
diately by  the  insertion  of  a  person  who  if  he  lived  would  within  a  very 
few  months  become  capable  of  holding  an  ecclesiastical  benefice.  The  incum- 
bent is  called  on  to  resign ;  he  refuses,  but  prevents  a  suit  on  the  bond  by 
£aying  to  the  obligee  the  amount  of  the  penalty ;  would  such  a  proceeding, 
gal  if  this  bond  be  legal,  operate  a  benefit  to  the  patron  for  and  in  respect 
of  his  presentation  ?  But  whether  the  money  or  the  resignation  of  the  living 
is  obtained,  the  obligee  acquires  to  himself  a  benefiL,  in  every  sense  of  that 
word,  for  his  presentation. 

It  has  been,  however,  argued,  as  it  was  said  in  The  Bishop  of  London  v. 
*5321  -^V'^^*  ^^^^  ^^®  ^^i*^  *'  benefit"  *in  the  sixth  section  of  the  31  £liz. 
-I  e.  6.  cannot  be  construed  according  to  its  ordinary  meaning,  inasmuch 
as  such  a  construction  would  have  the  e fleet  of  rendering  the  eighth  section 
of  the  statute  nugatory.  The  true  answer  lo  that  sort  olf  reasoning  is  given 
by  Mr.  Baroo  Eyre,  in  the  case  of.  The  Bishop  of  London  v«  Ffytche.  It 
appears  to  me  that  the  word  **  benefit*'  in  the  eighth  section  of  the  act  must 
receive  the  same  meaning  as  it  possesses  in  the  sixth  cLiuse  of  the  act.  The 
word  beneJU  in  the  eighth  section  means  sometliing  ultra,  something  in  addi- 
tion to  the  value  of  the  thing  exchanged.  In  exchanges  neither  living  can  bo 
considered  as  better  or  worse  in  legal  intendment,  because  they  are  in  the 
estimation  of  those  that  make  them  perfectly  equal,  however  other  persons 
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maj  difler  upon  the  subject.  Mr.  Baron  Eyre  puts  the  case  thus  :  '*A  living; 
in  the  air  of  Berkshire  may  be  reckoned  an  equivalent  for  the  difference  of 
an  incumbency  in  the  hundreds  of  Essex,  That  is  a  fair  arjg^ument ;  each 
man  throws  into  the  scale  circumstances  which  establish  a  perfect  equilibrium 
in  cases  of  exchange  between  parties.  In  a  case  where  there  is  not  a  single 
shilling  passing,  if  there  is  any  other  extrinsic  benefit  whatsoever  to  the 
smallest  amount,  it  is  made  a  part  in  the  consideration  of  such  exchange ;  and 
there  is  no  question  upon  this  act  of  Parliament  sueh  exchange  w  Jl  be  void.'^ 

Since  the  decision  of  your  Lordships  in  The  Bishop  of  Limdon  v.  Ffytehe^ 
we  are  bound  to  say  that  a  general  bond  of  resignation  is  bad  in  point  of  law. 
That  decision  must  have  proceeded  either  on  the  ground  that  such  a  bond  was 
a  benetit  to  the  patron,  and  therefore  prohibited  by  the  statute,  or  that  such  a 
bond  was  void  on  grounds  of  public  policy  ;  viz.  that  it  was  contrary  to  the 
policy  of  the  law  to  permit  the  incumbent  ofa  living  to  be  placed  under  such 
a  control  as  must  necessarily  result  from  such  an  instrument.  In  Legh  v. 
*  Lewis,  1  East,  398,  Le  Btanc^  J.,  says  that  the  decision  in  The  Binhap  r^^^^ 
tf  London  v.  Ffytehe  against  the  validity  of  general  bonds,  turned  ulti-  ^ 
mately  on  the  ground  of  their  bqing  simoniacal  and  against  the  statute.  If 
the  decision  alluded  to  proceeded  on  that  ground,  then  I  would  humbly  ask  on 
what  principle  or  ground  of  reason  can  the  effect  of  the  bond  now  in  judg- 
ment be  distinguished  from  the  effect  of  a  general  resignation  bond  ?  The 
benefit  or  value  of  the  two  bonds  may  differ  in  amount  or  degree.  A  special 
bond  may  not  be  so  beneficial,  so  valuable  as  a  general  resignation  bond  ;  but 
that  is  a  mere  difference  in  the  de^ee,  not  a  difference  in  the  nature,  or  essence, 
or  character  of  the  instrument.  I  am  unable  to  comprehend  any  other  way  ia 
which  a  difference  can  be  predicated  between  these  two  descriptions  of  bonds  ; 
no  ingenuity,  no  subtility  that  can  be  employed  on  the  subject  can  succeed  in 
establishing  any  other  distinction  between  general  and  special  bonds  of  resig* 
nation  ;  and  if  the  facts  disclosed  open  this  record  are  adverted  to,  the  absolute 
identity  of  these  bonds  in  principle  and  operation  will  be  most  palpable ;  one 
of  the  nominees  in  the  bond  is  now  competent  to  hold  an  ecclesiastical  bene- 
fice, but  the  patron  cannot  be  compelled  by  any  mode  or  way  which  any  law- 
yer can  point  out,  to  make  the  request,  or  give  the  notice  mentioned  in  the 
bond.  That  being  the  case  at  the  commencement  of  the  suit  below,  the  obli- 
ror  stood  precisely  in  the  same  situation  as  an  obligor  in  a  general  bond  would 
do  in  the  moment  af\er  he  had  executed  that  description  of  bond. 

If,  then,  general  bonds  of  resignation  were  decided  to  be  bad,  as  being  con- 
trary to  the  statute  of  Eliz,,  on  the  ground  of  their  operating  as  a  benefit  to 
the  patron,  it  seems  to  me  more  than  difficult  to  contend  with  success  that  a 
special  bond  operating  in  the  same  way  can  be  supported  as  an  efficient 
instrument.  If  both  species  of  *bonds  operate  as  benefits  to  the  patron,  t^^^a 
though  not  to  the  same  extent  in  point  of  value,  they  still  must  operate  ■- 
equally  in  violation  and  contravention  of  the  provisions  of  the  statute. 

But  it  has  been  argtfed  that,  admitting  the  case  of  The  Bishop  of  I^ndon 
V.  Efytche  to  be  law,  yet,  inasmuch  as  it  was  decided,  as  it  has  been  strenu- 
ousiy  alleged,  in  direct  contravention  of  a  long  train  of  decision  in  the  courts 
below,  your  Lordships  will  not  be  disposed  to  carry  that  case  beyond  the 
strict  letter  of  the  decision,  and  that  therefore  your  Lordships  will  restrict  it 
in  operation  to  general  bonds  of  resignation  merely. 

In  confirmation  of  this  view  of  the  subject,  it  is  said  that  special  bonds  of 
resignation  have  been  holden  valid  and  unimpeachable  at  several  times,  and  by 
several  Judges,  and  in  several  decisions  in  the  courts  below  since,  and  not- 
withstanding the  determination  in  7%«  Bishop  of  Ij)ndon  v.  fjfytche.  It  can- 
not be  dissembled  that  since  the  decision  so  of\en  referred  to,  resignation  bonds 
with  special  conditions  have  been  treated  on  several  occasions  as  legal  instru- 
ments in  the  courts  below.  It  may  be  therefore  material  to  advert  to  the 
modern  cases  in  wh^sb  thi«  questio*.  has  been  agitated^  and  it  will  be  found. 
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and  it  is  a  most  singular  fact,  that  in  no  case  since  the  determination  in  The 
Bishop  of  London  v.  Ffytehe  has  the  construction  of  the  statute  of  Elizabeth 
ewfit  been  the  question  before  the  court. 

The  first  case  in  which  I  am  aware  in  which  The  Bishop  of  London  v. 
ffytche  is  mentioned  is  Bagshaw  v.  Bossley,  clerk,  M.  31  G.  3.  1790.  4  T« 
B.  78.  That  was  a  bond  given  by  the  incumbent  to  the  patron  on  presenta* 
tion  to  reside  on  the  living,  or  to  resign  it  if  he  did  not  return  to  it  after 
notice,  and  also  not  to  commit  waste,  &c.  in  the  parsonage  house ;  and  it  was 
held  good.  In  giving  judgment,  Lord  Kenyon  said  this  bond  was  only  entered 
*5351  *^°^  ^^^  ^^  purpose  of  securing  a  performance  of  all  those  duties 
^  which  by  law,  and  without  the  bond,  he  was  bound  to  discharge.  He 
then  proceeded  thus :  "  I  avoid  saying  anything  about  the  case  of  The  Bishop 
of  London  v.  Ffytche  ;  when  that  question  comes  again  before  the  House  of 
Lords,  they  will,  I  have  no  doubt,  review  the  former  decision  if  it  should 
become  necessary.  It  is  sufficient  for  me  to  say  that  this  case  cannot  be  gov- 
erned by  that."  Mr.  Justice  BuUer  said,  ^*I  cannot  find  any  immorality  or 
illegality  in  this  bond.  It  is  the  duty  of  an  incumbent  to  reside  on  his  living 
and  to  be  regular  in  the  discharge  of  his  duty.  Now  this  bond  requires 
nothing  more.  It  only  requires  him  to  do  what  the  law  would  have  compelU 
ed  him  to  do  without  it." 

The  next  case  is  Partridge  v.  fVhiston,  clerk,  4  T.  R.  359.  T.  31,  G.  3. 
Thai  was  debt  upon  a  bond  conditioned  to  reside ;  to  resign,  for  the  patron's 
son  to  be  presented ;  and  to  keep  the  premises  on  the  living  in  repair.  In 
this  case  the  defendant  pleaded  two  pleas  to  the  bond,  and  the  question  now 
before  your  Lordships  might,  as  it  would  seem,  have  been  raised  on  the  first 
special  plea,  which  set  out  the  condition  upon  oyer,  and  then  in  effect  averred 
that  the  presentation  was  given  in  consideration  of  the  defendant's  entering 
into  the  bond  to  resign  the  living  upon  the  plaintiff's  son  taking  priest's 
orders.  To  this  plea  there  was  a  demurrer  and  joinder.  But  the  court,  un- 
derstanding that  it  was  intended  to  carry  the  case  up  to  this  House,  gave 
judgment  for  the  plainUff  without  argument.  Thev  said,  that  as  this  was 
not  precisely  similar  to  The  Bishop  of  London  v.  Ffytche^  they  were  bound 
by  the  established  series  of  precedents,  to  give  judgment  for  the  plaintiff.  In 
this  case,  therefore,  the  construction  of  the  statute  oi  Elizabeth^  is  never  once 
thought  of. 

^sam  *'^^^  next  case  to  which  I  wish  to  call  the  attention  of  your  Lord- 
-*  ships,  though  not  in  order  of  time,  is  that  of  Newman  v.  Newman^  E. 
55  G.  3,  1815,  4  Maule  ^  Selwyn,  66.  That  was  debt  on  bond,  conditioned 
to  pay  money  to  the  obligee  upon  the  conveyance  of  an  estate  to  the  obligor, 
and  to  present  the  obligee's  son  to  the  next  avoidance  of  a  church  tlie  advow 
son  of  which  belonged  to  the  estate,  if  he  were  then  of  age  to  take  it,  or  if 
not,  to  procure  the  person  who  should  be  presented,  to  resign  upon  notice  of 
the  son's  being  qualified  to  take  it,  and  to  present  him.  These  facts  appeared 
on  oyer  of  the  bond,  and  were  alleged  to  be  simoniacal.  Demurrer  inUe^  and 
joinder  :  and  the  court  decided,  that  as  the  bond  was  conditioned  for  the  per- 
formanee  of  several  things,  some  of  which  were  good,  the  bond  was  valid, 
although  one  of  them  might  be  void  at  the  common  law.  After  argument, 
Ijord  lHUenborough  said,  ^  What  the  effect  of  a  bond  of  resignation  in  favor 
of  a  son  might  be,  was  not,  I  believe,  touched  upon  in  The  Bishop  of  London 
V.  Ffytche,  though,  perhaps,  it  might  be  argued,  that  there  is  no  reason  for 
any  distinction,  because  a  parent  would  be  more  open  to  prejudice  and  im- 
proper bias  in  favor  of  a  son,  than  of  any  other  person."  Le  Blanc,  J.,  said, 
**  that  the  reason  for  making  an  exception  in  favor  of  a  condition  for  present- 
ing a  son,  might  be  because  it  was  not  for  a  money  consideration."  Dam' 
pier,  J,  '^  A  stipulation  to  resign  in  favor  of  a  specified  person  does  not 
seem  to  be  open  to  the  same  objection  as  if  it  were  to  resign  generally,  be- 
cause the  latter  makes  the  incumbent  a  mere  tenant  at  will  to  the  patron,    I 
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know  that  since  the  case  of  The  JHshop  of  London  v.  Ffytche,  it  has  beer 
cojinidered  that  bonds  of  resignation  in  favor  of  certain  specitied  persons,  are 
not  illegal/*.    In  this  case  the  judgment  is  given  on  that  part  of  the  condition 
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of  the  bond  which  was  holden  good,  and  no  judgment  was  ^given  on 
the  part  of  the  record  applicable  to  this  question.  And  the  opinion  of 
Lord  EUtnborough,  seems  rather  against  the  validity  of  special  bonds  of  resig- 
nation, as  not  distinguishable  from  general  bonds.  Mr.  Justice  Le  iiianc'8 
opinion  proceeds  entirely  on  the  ground  of  a  special  bond  of  resignation  not 
being  for  a  money  consideration,  and,  therefore^  not  bad. — The  statute  law  is 
not  conHned  to  money  considerations. — Mr.  Justice  Dumpier,  seems  to  con- 
sider special  bonds  goods,  but  Wis  reasoning  is  equally  applicable  to  both  des- 
criptions of  bonds  ;  and  if  his  reasoning  be  correct,  this  bond  is  bad,  because 
clearly  here  the  obligor  is  at  this  raouieni  tenant  at  will  to  the  patron. 

In  Ltgk  V.  Lewis,  1  East,  891.  E,  41  G,  3,  1801,  this  species  of  bond 
was  toui'hed  upon,  though  not  tlie  point  in  judgment.  'I'hat  was  the  case  of 
a  bond  given  by  a  schoolmaster  of  an  ancient  public  school,  who  had,  as  it 
Was  said,  a  freehold  in  his  office,  to  resign  at  the  request  of  his  patron.  The 
court  held  the  bond  good.  'I'iie  question  arose  upon  a  demurrer  to  a  plea» 
which  after  oyer  stated  all  the  tacts  on  the  record.  In  giving  his  judgment. 
Lord  Kenyan  says,  **  I  never  can  adtnit,  that  at  common  law,  a  general  resig- 
nation bond  of  an  office  is  illegal,  although  the  party  may  have  a  freehold  in 
the  office.  In  the  instance  of  ecclesiastical  livings,  that  is  universally  the 
case ;  eve^y  rector  has  a  freehold  in  his  rectory,  yet  it  was  never  doubted  but 
that  resignation  bonds  for  certidn  purposes,  and  up  to  a  certain  extent  at  least 
were  binding,  though  they  put  an  end  to  the  freehold."  Lawrence,  J.,  ex- 
pressed great  doubts  on  this  question.  Le  Blanc,  J.,  agreed  with  Lord  Ken- 
yon,  that  the  bond  in  that  case  was  good ;  he  thought  it  fell  within  the  prin- 
ciple of  the  former  determinations,  that  general  bonds  of  resignation  were 
good  at  law.     I  shall,  however,  have  occasion  to  advert  again  to  this  decision. 

*I  am  not  aware  of  any  other  case  upon  this  subject.  From  this  r»«qo 
review  of  the  modern  cases,  it  is  quite  impossible  to  say  that  any  ques-  ^ 
tion  concerning  the  validity  of  special  bonds  of  resignation  has  ever  come 
neatly  before  any  of  the  courts  below,  with  the  exception  perhaps  of  Par^ 
tridge  v.  H^histon,  in  which  a  formal  judgment  was  given  in  support  of  such 
a  bond  without  argument,  for  the  purpose  of  a  writ  of  error.  What  became 
of  that  case  I  do  not  know.  It  has  been  seen  then,  that  no  well  grounded 
argument  in  support  of  a  special  bond  of  resignation  can  be  drawn  from 
modern  cases  ;  and  it  will  be  found,  I  believe,  that  the  more  ancient  ones  are 
equally  destitute  of  general  reasoning  on  the  subject.  If  any  one  will  take 
the  trouble  of  toiling  through  the  old  cases  on  this  matter,  he  will  not  find, 
I  believe,  any  decision  in  which  the  validity  of  either  species  of  bond  has 
been  discussed  or  argued  on  general  reasoning,  either  on  the  statute  or  at 
common  law. 

For  these  reasons,  therefore,  it  appears  to  me  that  I  ought  to  answer  the 
question  proposed  to  the  Judges,  in  the  affirmative,  that  sufficient  matter  ap- 
pears upon  the  record  to  show  that  by  the  statute  law  the  bond  in  question  is 
void  and  illegal.  But  assuming  that  the  decision  in  The  Bishop  of  I^ndon 
v.  Jfytche,  proceeded  on  the  ground,  that  the  bond  in  that  case  was  void,  as 
being  contrary  to  public  policy,  although  it  might  not  be  a  benefit  within  or 
contrary  to  the  provisions  of  the  statute  o{  Elizabeth,  I  am  disposed  to  main- 
tain th'it  the  bond  in  this  case  operates  equally  against  public  policy,  and  is, 
therefore,  on  that  ground,  equally  void  and  illegal. 

Bonds  of  this  description  had  no  existence  at  the  common  law,  because  it 
was  not  until  a  period  long  subsequent  to  legal  memory,  that  the  right  of 
patronage  in  the  manner  in  which  it  now  generally  *obtains,  had  its    r^ raq 
origin.     But  still  these  bonds,  if  they  operate  to  the  prejudice  or  detri-   ' 
ment  of  tlie  public  interests,  are  contrary  to  the  common  law,  inasmuch  as 
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every  boiul  or  contract  wJiicli  operates  against  the  public  convenience,  or  to 
the  public  prcjuilice,  is,  upon  the  principles  of  the  common  hiw,  void,  ami  of 
no  cIToct.  This  doctrine  is  lumiliar  to  every  one,  and  is  recognised  and  illus* 
tralcd  in  Collbis  v.  liianfern,  2  Wils.  347. 

ir  no  authorities  could  he  found  cm  the  subject,  if  the  question  were  res 
iniegra,  few  persons,  1  think,  wcndil  contend  that  this  species  of  instrument, 
given  in  consideration  of  and  for  the  presentation  to  an  ecclesiastitral  living, 
is  capable  of  being  supportetl  on  sound  principles  of  law. 

Before  Vhe  lihhop  of  London  v.  Fjytchej  numerous  cases  occur  in  the 
books  upon  the  subject,  but  no  tnie  of  them,  as  far  as  my  researches  enable 
rae  to  speak,  contain  any  reasoning  or  argument  in  support  of  these  bontls ; 
the  autiioriiyof  these  cases  seems  to  depend  mainly  upon  tradition — certainly 
more  upon  positive  authority  than  good  reasoning.  In  t)ie  latter  cases  the 
Judges,  wliilst  they  seem  to  admit,  that  if  die  question  were  new,  the  validity 
of  tliese  insiruments  could  not  be  supported,  divide  upon  authority  merely, 
and  refuse  to  hear  any  arguments  upon  the  subject. 

In  12  Mod.  505.,  Mr.  Justice  Powell,  expresses  an  opinion  against  resigna* 
tion  bonds,  if  the  authorities  had  not  hound  him.  He  says,  that  when  first 
the  Judges  held  these  bonds  gootl,  if  they  had  foreseen  the  mischief  of  diem, 
they  would  Itave  been  of  a  contrary  opinion.  The  same  opinion  is  expressed 
on  this  subject  by  Mr.  Justice  Jhdler,  in  Bialiop  of  London  v.  Ffytche. 
When  that  case  came  before  the  court  below,  1  East,  494.,  and  afterwards, 
when  that  case  was  before  your  Lordships,  the  same  learned  Judge  says,  that 
he  iiad  taken  no  small  pains  to  lind  out  upon  what  principle  all  the 
'*5401  *^''^^^  ^^^^^  gone,  but  without  much  effect ;  for  after  all  the  labor  he 
^  had  bestowed  upon  the  subject,  it  seemed  to  him  they  were  destitute 
of  all  sense,  reason,  or  principle.  And  in  Legh  v.  Lewis,  Mr.  Justice  Law* 
rence  says,  speaking  of  general  resignation  bonds,  it  must  be  admitted,  that 
if  it  were  a  new  question  at  this  day,  it  would  be  very  difficult  to  say  upon 
principle  that  such  bonds  would  be  legal.  And  an  opinion  in  accordance  with 
those  to  which  I  have  just  adverted,  has  been  oftener  than  once  expressed  by 
the  highesit  living  authority ;  on  several  occasions,  the  noble  and  learned  Lord 
to  whom  I  allude,  has  expressed  himself  unfavorable  to  those  bonds  upon 
principle.  He  has  declared,  that  the  only  perplexity  he  has  experienced  on 
the  question  has  arisen  from  the  authorities.  No  one  who  has  taken  the 
trouble  of  wading  through  the  cases  which  are  to  be  found  in  the  book^  upon 
the  subject  of  bonds  of  resignation,  will,  I  think,  be  disposed  to  question  the 
accuracy  of  the  conclusion  at  which  Mr.  Justice  Bviltr,  states  himself  to 
have  arrived  from  a  perusal  of  those  cases.  That  learned  Judge  declared 
that  the  cases  appeared  to  him  to  be  destitute  of  all  sense,  reason,  or  princi- 
ple ;  your  I^ordships  are,  however,  vehemently  called  upon  to  form  yoi*  de- 
cision, upon  the  present  occasion,  on  the  authority  of  cases  desiitute  oi  seme, 
and  reason,  and  principle. 

With  respect,  however,  to  general  bonds  of  resignation,  the  more  ancient 
cases  no  longer  exist  as  authorities  upon  the  subject;  and  upon  what  view  of 
the  subject  can  either  the  ancient  or  modern  cases  be  considered  as  authorities 
in  support  of  special  bonds  of  resignation  ?  I  would  ask  upon  what  principle 
can  a  upecial  bond  of  resignation  be  sustained  !  I  mean  with  reference  to 
puDiic  policy.  It  may  be  worth  while  to  advert  for  a  moment  to  the  nature 
*5411  ^"^  extent  of  the  ^estate  and  interest  which  a  rector  has  in  point  of 
-■    law  in  his  rectory,  after  institution  and  induction. 

Few  lawyers  will  be  disposed  to  deny,  that  by  institution  and  induction  a 
rector  becomes  seised  of  a  freehold  estate  for  his  life,  in  the  parsonage-house, 
the  glebe,  and  the  tiihes  of  his  rectory.  The  authorities  are  numerous  and 
uniform  on  the  point;  Wats.  387.,  Gibs.  661.,  Cro.  Jac.  367.,  Nov,  104.:  so 
distinctly  stated  by  Lord  Kenyon,  in  Legh  v,  IawIs;  by  Lord  Tkurlow^  in 
The  Bishop  of  London  v.  Ff'yiche. 

Vol.  XL— 34  Z 


266       Fletcher  v.  Lord  Sondes.  T.  T.  1 826.        [541 

In  pleading,  which  is  the  beat  evidence  of  the  law,  a  rector  states  that  he  is 
rector,  ^.,  and  as  sneh  reetor  that  he  was  and  thence  hitherto  hath  been,  and 
sUll  is  seised  in  his  demesne^  as  of  freehold  in  right  of  his  said  rectory,  of  and 
in  the  tenements,  &c.,  ^. .  If  a  rector,  by  virtue  of  institution  and  induction 
derives  an  estate  for  life,  from  whom  does  he  derive  it  ?  not  from  the  patron, 
but  from  the  ordinary.  The  patron  has  purely  the  right  of  nomination  or 
presentment.  That  is  the  whole  of  the  jvs  patronatus.  The  office  is  not 
in  any  sense  conferred  by  the  patron ;  it  proceeds  entirely  .from  the  act  of 
the  bishop.  Then  upon  what  principle  can  it  be  justified  at  common  law* 
that  the  patron  shall  be  permitted  to  exact  a  security  in  derogation  of  this 
freehold  estate,  the  effect  of  which  will  be  the  converting  a  life  estate  into  an 
estate  at  will.  In  Bishop  of  London  v.  Ffylchi^  Lord  7*Aur/ou^  asks, ''  whether 
a  bond  of  resignation  given  by  a  Judge  or  a  Master  in  Chancery  would  be 
good  ?  He  says,  a  Master  in  Chancery,  is  an  officer  appointed  for  life.  Sup- 
pose the  Chancellor  has  the  appointment,  and  suppose  such  Master  gives  a 
bond  to  resign  when  called  upon,  would  that  bond  be  good  at  common  law  ? 
No ;  because  it  is  not  only  contrary  to  the  constitution  of  his  office,  but  be- 
cause the  public  has  an  interest  in  the  independence  of  that  officer,  as  being 
appointed  for  life,  and  a  public  *iaw  officer.  His  place  is  independent,  F*542 
it  being  qufimdiu  se  bent  gesterii.  If  he  is  an  officer  for  life,  how  can  any  ^ 
private  man  whatsoever,  because  it  is  his  province  to  appoint  him.  take  upon 
him  to  render  that  officer's  situation  what  the  law  says  it  shall  not  be  ?  He 
apprehended  it  would  be  extremely  difficult  to  justify  those  bonds.^'  This 
reasoning  is  applicable  a  fortiori  to  bonds  like  those  now  under  consideration, 
and  tlie  difficulty  of  supporting  a  bond  of  resignation,  which  in  effect  reduces 
a  freehold  office  to  a  mere  estate  at  will,  is  adverted  to  by  Mr.  Justice  Lmw- 
rence^  in  I^egh  v.  Letms.  I  have  already  had  occasion  to  observe,  that  that 
was  the  case  of  a  bond  of  resignation  by  a  schoolmaster.  There,  Mr.  Justice 
Lawrence^  after  observing  that  it  did  not  precisely  appear  on  the  pleadings 
whether  the  office  was  a  freehold  office,  says  that  he  had  considerable  doubts 
on  tlie  question,  how  far  the  person  who  has  the  power  of  such  appointment 
could  exercise  it  in  a  different  manner  from  what  the  founder  intended. 

It  may  be  added,  that  when  the  case  of  Legh  v.  Leuna^  came  on  for  argu- 
ment afterwards,  on  a  writ  of  error  in  the  Exchequer  Chamber,  the  court 
were  clearly  of  opinion,  that  it  did  not  sufficiently  appear  on  the  record,  that 
the  office  of  schoolmaster  was  such  an  office  as  ought,  for  the  sake  of  the 
public,  to  be  deemed  a  freehold  office  ;  and  that,  therefore,  it  was  impossible 
to  raise  the  important  question,  which  it  was  the  intention  of  the  parties  to 
litigate;  upon  which  question  they  declined  giving  any  opinion.  Hence  it 
may  be  collected,  that  in  the  clear  case  of  a  freehold,  (like  the  present  case.) 
the  Midity  of  such  a  bond  was  considered  by  the  court  of  error  a  question 
of  great  difficulty  and  importance.  And  the  difficulty  of  establishing  a  bond 
to  resign  a  freehold  office  at  the  instance  o^  the  person  making  the  appoint- 
ment, is  suggested  in  Layng  v.  Paine,  Willes,  571.  That  case,  it  is  true, 
arose  on  the  *staiute  of  5'&  6  Edw.  6,  c.  15,  against  the  sale  of  offices,  p^.^q 
but  still  the  language  of  the  Ijord  Chief  Justice  is  extremely  applica-  ^ 
ble  to  this  subject.  He  says,  '*  I  think  this  is  a  void  condition :  (a  condition 
to  resign  the  office  of  registrar  of  the  archdeaconry  of  fVelh :)  For  the  donor 
to  oblige  the  officer  to  surrender  whenever  he  requires  it,  is  to  reserve  to 
himself  an  absolute  power  over  his  officer,  which  he  ought  not  to  do  ;  besides, 
if  this  were  allowed,  there  would  be  a  plain  method  chalked  out  to  evade  the 
Statute,  for  any  one  by  this  means  might  sell  an  office  for  its  full  value  ;**  and 
SQch,  indisputably,  would  be  the  consequence  of  supporting  the  present  bond. 
In  Newman  v.  Newman,  4  Maule  ii  Selwyn,  71.,  in  speaking  of  a  special 
bond  of  resignation,  Mr.  Justice  Dampier,  observes,  that  such  a  bond  does 
not  seem  to  be  open  to  the  same  objection  as  if  it  were  to  resign  generally, 
because  the  latter  makes  the  incumbent  but  a  mere  tenant  at  will  to  the  patron. 
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Now,  if  that  reasoning  be  sound,  it  applies  directly  to  the  facts  disclosed  oa 
this  record.  It  is  averred,  that  one  of  the  nominees  in  the  bond  has  become 
capable  of  taking  an  ecclesiastical  benefice :  of  consequence,  the  time  has 
arrived  at  which  the  obligee  may  call  for  a  resignation  according  to  the  con- 
dition of  the  bond.  But  the  obligee  is  not  therefore  obliged  to  take  that  step, 
be  may  do  so,  or  he  may  let  it  alone.  If  that  were  so  at  the  time  of  the 
commencement  of  the  action  in  the  court  below,  the  obligor  was  a  mere  ten- 
ant at  will  to  the  .patron.  If  he  be  allowed  to  retain  tlie  living,  he  would  do 
so  by  the  permission  of  the  patron,  and  he  would  hold  it  on  the  tenure  of  the 
patron^s  mere  will  and  pleasure.  Can  any  one  then  seriously  contend,  that 
the  condition  of  this  boiKi  which  places  the  incumbent  in  such  complete  thral* 
dom,  under  so  absolute  a  dominion  and  restraint,  can  be  supported  upon  any 
known  or  recognized  principle  of  law  ?  The  inevitiible  consequences  of  such 
*5441  ^  "^^^  ^^  things  are  too  *  palpable  and  gross  to  be  dwelt  upon  for  a 
■^  moment ;  such  a  bond  must  necessarily  operate  to  the  prejudice,  if 
not  the  total  subversion  of  the  true  and  essential  interests  of  religion. 

Suppose  the  clerk  should  resign  in  conformity  to  the  condition  of  a  bond 
jf  this  sort.  What  obligation  is  there  upon  the  obligee  to  present  the  indi- 
vidual specified  in  the  condition.  Mono.  He  may  give  the  living  to  a 
stranger,  and  if  the  patron  should  present  a  stranger  to  the  living,  would  the 
obligor  have  any  remedy  either  at  law  or  in  equity  against  the  obligee  for  the 
non-presentation  of  the  nominee  in  the  bond.  I  should  be  curious  to  learn 
the  precise  species  of  remedy  or  redress  to  which  an  obligor  would,  under 
such  circumstances,  be  entitled.  Again,  there  is  no  obligation  upon  the  nom* 
inee  to  accept  the  living  if  it  should  be  offered  to  him. 

How  can  a  clerk,  after  entering  into  a  bond  of  this  description,  honestly 
take  the  oath  which  is  administered  to  him  previous  to  institution,  (Gibs.  802, 
810.)  How  can  he  sign  his  resignation  in  the  form  usually  adopted,  (Gibs. 
1518.)  if  the  ordinary  permit  him  to  resign,  which  by  the  way  he  is  not 
bound  to  do.  The  words  of  resignation,  according  to  Gibson^  (P^  ®^1» 
1518.)  are  •^Ex  certa  seientiapura  sponie  nmplieiier  ei  absoiuie  reiigno.** 

If  the  acceptance  of  the  ordinary  be  necessary  to  give  effect  to  the  resig* 
nation,  the  under Uiking  of  a  clerk  to  resign  a  benefice  is  an  undertaking  which 
he  has  no  power  of  himself  to  perform,  because  it  depends  on  the  ordinary 
whether  he  will  accept  the  resignation  or  not. 

Another  objection  arises  on  the  ground  of  general  policy  to  tills  species  of 
instrument.  The  patron  becomes  thereby  precluded  from  choosing  the  fittest 
and  most  proper  individual  for  supplying  the  living.  If  he  act  in  the  presen- 
*54f«l  ^^^^^  according  to  the  condition  of  the  *bond,  liis  choice  is  fixed  long 
^  before  the  fitness  of  the  object  can  be  ascertained  :  at  the  execution  of 
the  bond  the  nominee  may  be  at  collie,  or  perhaps  at  school,  or  perhaps  in 
his  cradle. 

Numberless  other  objections  might  be  pointed  out  to  this  species  of  bond* 
but  having  already,  I  am  quite  sensible,  occupied  too  much  of  your  Lord- 
ships* time,  I  will  conclude  by  suiting  it  to  be  my  humble  opinion,  that  this 
bond  is  void  and  illegal. 

The  old  cases,  as  to  general  bonds  of  resignation,  were  overturned  by  the 
decision  of  your  Lordships  in  the  case  of  TVie  Bitkop  of  lAmdon  v.  Ffytehe^ 
and  as  there  is  not,  as  far  as  I  am  able  to  comprehend  the  subject,  any 
rational  distinction  between  the  two  descriptions  of  bonds  in  their  operation 
and  consequences,  I  conceive  that  special  bonds  of  resignation  are  equally 
destitute  of  principle  and  authority.  I,  therefore,  am  bound  to  say,  that  in 
my  judgment  sufficient  matter  appears  upon  the  record  to  show  that  by  the 
oommon  law  this  bond  is  void  and  illegal. 

Garrow.  B.  My  Lords,  as  the  very  important  question  to  which  your 
Lordships  have  been  pleased  to  call  the  attention  of  the  Judges,  must  neces* 
sarily  occupy  a  considerable  portion  of  your  Lordships*  valuable  time,  it  i» 
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matter  of  satisfaction  to  me  that  the  humble  individual  who  has  now  the 
honor  of  addressing  yon  will  not  consume  any  larger  portion  of  it.  My  posi- 
tion in  your  Lordships*  house  is  upon  the  present  occasion  favorable  to  me, 
inasmuch  as  I  not  only  entirely  concur  in  the  conclusion  to  which  my  learned 
brother  who  has  last  addressed  your  Lordships  has  arrived,  but  also  in  all 
the  reasons  which  he  has  submitted  to  your  liordships  for  the  opinion  which 
he  has  formed.  I  beg  to  assure  your  Lordships,  that  I  feel  unaff'ectedly  that 
if  it  had  become  necessary  for  me  to  have  delivered  in  detail. *my  rea-  r^KAQ 
sons  for  the  judgment  which  1  have  formed,  I  could  not  have  executed  i- 
it  in  any  manner  to  be  compared  with  the  luminous  statement  which  your 
Lordships  have  just  heard,  and  I  hope  I  may  be  excused  from  the  risk  of 
weakening  the  impression  which  the  judgment  just  delivered  cannot  fail  to 
have  made  upon  those  who  have  heard  it.  It  appears  to  me,  my  Lords,  that 
the  case  of  The  Bishop  of  London  v.  J^ytche,  has  settled  that  general  resig- 
nation bonds  are  illegal  and  void ;  and  it  appears  to  me  that  bonds  of  the 
nature  of  that  stated  upon  the  record  before  your  Lordships,  difler  only  from 
the  general  bonds  of  resignation  in  degree.  It  appears  to  me,  my  Lords,  to 
be  essential  to  the  best  interests  of  the  community,  of  which  I  am  a  member, 
to  its  religion  and  morals,  and  to  the  character  of  that  useful  and  honorable 
class  of  men  the  parochial  clergy,  that  from  the  moment  of  induction  to  their 
livings  they  shall  be  during  their  incumbency  perfectly  free  and  independent. 
To  place  tiiem  in  any  respect  or  degree  under  the  control  of  any  person  what- 
soever, except  their  ecclesiastical  head,  to  whom  they  are  accountable  for 
their  conduct,  would  be,  as  it  appears  to  me,  very  much  to  diminish  their 
usefulness,  and  to  introduce  mischiefs  only  in  some  degree  less  than  would 
be  occasioned  by  their  absolute  dependence  upon  their  patron  under 
general  bonds  of  resignation  ;  to  me  it  appears  that  if  there  were  any  dis- 
tinction as  to  the  person  from  whose  influence  a  rector  of  a  parish  ought 
more  than  any  other  to  be  free  and  independent,  it  would  be  that  of  a  patron, 
to  whom  he  owed  his  presentation. 

For  these  reasons  with  which  I  have  already  troubled  your  Lordships,  and 
for  those  which  have  been  so  much  more  ably  stated  by  my  learned  brother 
who  has  preceded  me,  I  feel  myself  bound  to  answer  the  question  propounded 
by  your  Lordships  to  the  Judges  in  the  affirmative,  and  to  state  my  opinion 
that  sufficient  ^appears  upon  the  present  record  to  render  the  bond  r«e^^ 
therein  stated  illegal  and  void.  *- 

BuRROuoHy  J.  briefly  expressed  his  opinion  that  the  bond  was  valid. 

Park,  J.  The  question  propounded  by  your  Lordships  for  the  considera- 
tion of  the  judges,  having  been  stated  by  each  of  my  learned  brothers,  who  have 
already  delivered  their  opinions  upon  this  case,  it  is  unnecessary  to  repeat  it ; 
I  shall  very  shortly  state  to  this  House  my  reasons  why  I  agree  with  two  of 
my  learned  brothers,  that  this  question  so  proposed  to  us  ought  to  be  answered 
in  the  affirmative.  It  is  necessary  to  clear  the  way,  by  considering  one  branch 
of  the  question  first,  viz.,  whether  the  matter  complained  of  sufficiently 
appears  upon  the  record  to  show  that  the  bond  was  given  in  consideration  of 
the  presentation.  Now  upon  this  point  I  believe  we  are  all  agreed,  however 
we  may  differ  on  others. 

If  this  statement  of  the  condition  of  the  bond  on  the  face  of  the  record  show 
it  to  be  illegal,  it  is  not  necessary  to  show  it  again  by  express  averment :  but 
it  is  sufficient  without  any  allegation  in  pleading.  I  agree  that  you  cannot 
avoid  this  bond  under  the  statute,  however  it  may  be  at  the  common  law, 
unless  it  was  given  in  uinsideration  of  the  presentation.  For  the  statute,  I 
humbly  conceive,  does  not  in  terms  make  the  bond  void,  but  it  renders  the 
presentation  v«id.  The  bond  is  only  avoided  as  a  consequence  of  the  other. 
it  was,  therefore,  necessary  to  see  whether  the  bond  was  a  consideration  for 
the  presentation,  and  I  think,  reading  these  pleadings,  it  was  impossible  that 
the  judges  should  be  otherwise  than  unanimous. 
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In  the  first  place  it  is  stated,  that  ou  the  very  same  day^  hy  writing  under 
*5481  ^^^  ^^^'^^  ^^'^  ^^^^  bearing  equal  *daie  with  the  above  written  obiiga" 
^  tion.  Lord  Sondes  had  preserved.  So  that  manifestly  these  were  con- 
current acts,  probably  both  signing  and  sealing  at  the  same  table  in  tlie  same 
instant  of  time.  But  it  does  nut  slop  there,  for  the  consideration  of  the  bond 
states,  that  the  said  Brice  William  Fletcher  hai  agreed  to  resign  (sp.eaking, 
therefore,  in  the  past  time,  and  prior  to  the  execution  of  the  bond,  which  only 
bore  equal  date  with  the  presentation,)  and  therefore  it  cannot  be  doubted,  that 
the  one  was  given  in  consideration  of  the  other.  Indeed,  it  is  impossible,  and 
common  sense  revolts  at  the  supposition,  that  such  a  bond  should  be  given 
which  is  not  in  consideration  of  a  presentation  ;  for  would  any  man,  carrying 
his  reason  with  him,  who  has  actually  gotten  a  living  in  his  possession,  give 
a  bond  to  resign  it  ?  I  therefore  pass  from  any  further  observation  on  this 
point. 

This  brings  me  to  the  great  question  in  the  case,  whether  this  bond  is  void 
or  illegal  by  the  statute  or  by  common  law.  In  considering  this  case,  I  pre- 
sume I  am  to  understand  myself  as  bound  by  the  case  of  The  Bishop  of  Lon* 
don  V.  IfyUhe,  and  to  treat  that  case  as  the  foundation  of  my  argument ;  if 
so,  I  then  have  no  difficulty  in  stating  my  humble  opinion  to  your  Lordships 
to  be,  that  the  courts  below  in  this  case  cannot  be  supported. 

That  was  the  case  of  a  general  resigmition  bond ;  this  is  a  case  of  resig- 
nation in  favor  of  one  of  two  individuals.  Now  I  should  be  glad  to  ask, 
where,  in  principle,  is  the  difference  between  the  one  and  the  other  ?  They 
vary  in  degree  but  not  in  kind.  If  a  bond  to  resign  in  favor  of  one  of  two 
individuals  be  good,  where  is  the  line  to  be  drawn  ?  Why  may  it  not  be  in 
favor  of  one  of  three,  of  one  of  four,  of  one  of  five,  of  one  of  six,  or  till  it 
becomes  as  general  as  if  no  name  at  all  were  mentioned,  but  stood  simply  and 
generally,  as  in  Ffytche^s  case,  to  resign  upon  request  ?  If  good  in  favor 
*»491  ®^  *^^  *sons,  or  two  brothers  as  here,  there  can  be  no  limitation  whether 
^  the  nominees  are  to  be  sons,  brothers,  cousins,  friends,  or  mere  acquaint- 
ances. In  short,  unless  I  greatly  deceive  myself, — and  I  have  taken  great  pains 
to  understand  the  case, — if  evils  of  great  magnitude  were  likely  to  flow  from 
general  bonds  of  resignation,  I  think  it  requires  no  great  degree  of  penetration 
to  discover,  that  all  the  mischiefs  which  were  apprehended  in  the  one  case,  if 
well  grounded,  will  unavoidably  result  from  the  other.  But  it  is  said,  though 
the  case  of  Ffytche  must  now  be  taken  to  be  law,  yet  that  proceeded  against 
the  strong  opinions  of  Westminster  Hall,  and  that  decision  overturned  a  great 
many  former  decisions,  and  ought  not  to  be  carried  further  but  by  legislative 
enactments.  I  agree  in  much  of  this  ;  I  am  old  enough  in  Westminster  Hall 
to  remember  that  the  decision  of  that  case  created  a  great  sensation  in  the  pro« 
fession.  Probably,  upon  a  cool  and  dispassionate  consideration  of  that  case, 
it  may  not  stand  so  devoid  of  authority,  of  sound  principles  of  policy  for  the 
interests  of  the  church  and  of  religion,  as  was  supposed  at  that  time ;  nor 
mast  it  be  taken  for  granted  that  the  policy  of  allowing  general  bonds  of  re^ 
signation  had  never  been  doubted  by  very  great  judges  in  our  courts  of  com- 
mon law.  For  besides  some  of  those  authorities,  which  are  to  be  found  in 
Mr.  Cunningham* s  collection  of  cases  on  simony,  and  in  many  of  which  the 
case  had  not  been  argued,  and  had  not  been  decided  upon,  I  have  lately  found 
that  Lord  Chief  Justice  WUles  certainly  thought  them  bad,  and  he  was  no 
mean  authority  ;  for  in  Mr.  Durnford^s  valuable  edition  of  that  learned  Chief 
Justice's  Reports,  p.  575,  where  ne  is  giving  judgment  on  the  validity  of  a 
bond  given  by  the  register  of  an  archdeacon  to  surrender  whenever  the  person 
appointing  chose,  his  Lordship  says ;  *«  This  case  was  compared  to  the  case 
•&S01  ^^  aimoniacal  bonds,  and  to  be  sure  the  comparison  is  a  very  *just  one« 
J  for  it  has  been  hMen^  that  a  bond  given  by  a  parson  io  hiivairon  to 
rttign  geMToUy^  is  void."  His  Jjordship,  it  is  true,  excepts  this  case, 
•*  out  not  u!  a  particular  patron*^    But  I  have  only  troubled  your  Lordships 
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with  this  quotation  to  show,  that  the  doctrine  established  in  Ffyteht^s  case 
was  not  so  new  as  was  supposed  ;  and  the  case  of  a  resignation  to  a  parties 
uiar  individual  was  the  only  one  excepted  by  Lord  Chief  Justice  Willis. 
However  this  may  be«  I  am  not  called  on  to  redargue  Ffytthe^s  case.  It  is 
established  law,  and  1  do  not  agree  with  the  conclusion  come  to  by  the  bar, 
that  that  case  has  gone  to  its  utmost  veige,  and  ought  not  to  be  carried  further 
but  by  statute.  To  that,  my  Ijords,  I  do  not  agree.  If  the  House  were  now 
called  on  to  establish  a  new  and  an  uncertain  principle,  which  had  never  been 
known  or  acted  upon  before,  in  that  case  legislation  alone  ought  to  adminster 
the  remedy  required  for  the  existing  evil :  but  where,  as  1  have  presumed  to 
say  before,  the  principle  is  precisely  the  same,  that  all  the  mischiefs  flowutg 
from  the  one  inevitably  flow  from  the  other — where  they  vary  in  degree  but 
not  in  kind — I  think  the  case  no  more  requires  legislative  interference  than 
one  half  of  the  cases  every  Jay  occurring  in  fTestminster  hail,  where  the 
old  principle  is  applied  to  new  combinations  of  circumstances,  in  order  to 
circumvent  the  machinations  of  those,  who  ingeniously  are  endeavoring  by 
slight  alterations  to  defeat  or  to  evade  the  decisions  of  the  courts.  Is  this, 
then,  a  case  within  the  statute  of  Elizabeth  ?  The  bond  is  admitted  to  be 
the  condition  of  the  presentation,  and,  therefore,  the  words  of  the  statute  being, 
that  **  if  any  person  or  persons,  for  any  sum  of  money,  reward^  giftj  profit^ 
or  BENEFIT,  directly  or  imlinttly^  or  for  or  by  reason  of  any  promise,  agree- 
ment, grant,  bond,  covenant,  or  other  assurance,  pretent,  or  collate,  &c.,  such 
presentation  shall  be  utterly  *void,  frustrate,  and  of  none  effect  in  law  ;*'  r«ge . 
and,  consequently,  a  bond,  the  condition  of  i^ich  is  illegal,  cannot  be  l- 
enforced.  But  it  is  said,  this  is  not  a  profit  or  benefit  within  the  statute.  If 
it  be  not,  I  cannot  well  tell  what  is  or  ever  will  be.  This  very  case  shows, 
that  if  Lord  Sondes  succeed,  he  will  have  an  actual  pecuniary  profit  or  benefit 
by  this  presentation,  and  may  be  considered  as  having  sold  it  for  12,000/.  I 
am,  my  Lords,  much  at  a  loss  myself  to  apprehend  any  case  of  a  bond  of 
resignation,  general  or  special,  which  is  not  a  profit  or  benefit.  Even  in  the 
case  most  highly  to  be  favored  by  a  parent,  and  perhaps  the  least  guilty  of 
all^-a  bond  to  resign  in  favor  of  a  son, — is  that  not  a  benefit  ?  Suppose  the 
son  twenty-one,  and  the  father  allows  him  400/.  per  annum  till  he  is  of  the 
canonical  age  of  twenty-four,  and  that  the  living  he  intends  for  him  falls  vacant, 
and  he  fills  it  up  for  three  years,  taking  a  bond  in  12,000/.,  then  to  resign  in 
favor  of  his  son.  If  the  incumbent  resign,  the  patron  puts  his  son  into  a  liv- 
ing, perhaps  of  800/.  a  year,  and  derives  the  benefit  from  saving  his  own 
allowance  of  400/. ;  or  if  the  incumbent  will  not  resign,  finding  the  living 
cheaply  purchased  for  12,000/.  and  pays  the  penalty ;  the  patron  gets  all  that 
money  to  settle  on  the  son,  and  thus,  in  effect,  he  sold  a  void  presentation  ; 
and  depend  upon  it,  my  Lords,  that  if  these  special  bonds,  as  they  are  called, 
be  allowed,  you  will  have  every  device  put  on  foot  by  artful,  designing,  and 
acute  men,  in  the  lower  departments  of  the  law,  to  evade  and  elude  the  whole- 
some provisions  of  this  statute,  and  reader  it  a  dead  letter  on  the  statute  book. 
Indeed  I  verily  believe,  that  special  bonds  of  resignation,  though  known,  never 
came  in  very  general  use  till  after,  and  were  a  contrivance  to  elude,  the  deci- 
sion in  Ffytche^s  case.  It  is  too  much  to  be  feared  that,  if  encouraged,  these 
special  bonds  will  be  given,  as  if  intended  for  cases  of  resignation,  but  will  be 
a  mere  'device  between  a  needy  patron  and  a  monied  incumbent  to  pay  t^km 
a  sum  of  money  in  two  or  three  years,  as  the  apparent  penalty  for  '- 
not  resigning,  when  it  never  was  intended  he  should,  but  only  in  this  form  he 
should  secure  a  fortune^  when  the  law  clearly  would  not  permit  a  preaend 
payment. 

In  short,  to  my  understanding,  to  say,  that  where  a  bond  is  given  under  <& 
large  pecuniary  penalty,  by  which  the  clerk  engaged  to  resign  the  benefice  to 
the  patron  on  a  given  event,  is  not  a  benefit  to  the  patron,  as  well  as  where 
the  resignation  is  to  be  on  request,  is  a  proposition  revolting  to  eommon  sense 
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and  to  the  common  apprehension  of  mankind.  It  must  then  be  a  benefit ;  why 
then  is  it  not  a  benefii  within  the  statute  ?  for  there  are  no  words  of  the  limita- 
tion on  the  generality  of  the  term. 

Your  Lordships  will  observe,  I  have  not  troubled  you  with  the  long  string 
of  cases  to  be  found  in  Cunmngham*9  Law  of  Simony^  and  which  have  been 
all  brought  forward  and  commented  upon  by  the  learned  counsel  at  your  Lord- 
ships' bar.  And  I  have  purposely  abstained  from  doing  so,  because  I  con- 
sidered myself  as  standing  upon  the  last  decision  in  Pfytche  v.  Rinhop  of  Lon- 
don^ which  had  closed  all  discussion  upon  general  resignation  bonds.  I  have 
thought  it  more  my  duty  to  state  to  your  Lordships  my  humble  opinion,  and 
the  reasons  for  that  opinion,  that  most  of  the  eviU  and  inconveniences  arising 
from  general  resignation  bonds  apply  in  kind,  though  perhaps  not  in  specie, 
10  the  description  of  bonds  mentioned  in  this  case*  And  being  clearly  of  opi- 
nion that  this  case  falls  within  the  statute  of  Elizabeth,  I  ought  perhaps  here 
to  relieve  your  Lordships  from  further  hearing  me,  and  I  shall  not  trouble  the 
House  much  longer ;  but  i  own  it  does  seem  to  me  that  such  bonds  are  against 
the  general  policy  of  the  law  of  England,     It  is  amongst  the  first  things  we 

*5531  ^^^^^  ^"  ^^^  ^^^>  ^*^'^  ^  ^^'  ^^^^'  *P*  3S^»  ^^^  ^  parson  has,  during 
J  his  life,  the  freehold  in  himself  and  of  which  he  can  only  be  deprived  in 
five  ways  :  by  death  ;  by  cession  in  accepting  another  incompatible  benefice ; 
by  consecration  to  a  bishopric,  unless  by  the  favor  of  the  crown  he  is  allowed 
to  hold  his  benefice  in  commendam;  by  resignation,  if  the  ordinary  will 
accept ;  and  by  deprivation  for  crime.  To  the  same  effect  Littleton,  p.  528, 
and  Lord  Coke's  Commentary,  120  a.  341  b.  300  a.  6. 

The  bishop  cannot  institute ^him  for  a  less  term  ;  and  yet  the  effect  of  resig- 
nation bonds,  general  or  special,  is  to  convert  that  office  which  by  presentation, 
institntion,  and  induction,  becomes  an  office  for  life,  and  in  which  the  rector 
has  the  freehold,  into  a  term  for  years  of  longer  or  shorter  duration,  at  the 
pleasure  of  the  owner  of  the  advowson,  according  to  the  object  he  has  in  view. 
Therefore  any  contract,  **  bond,  &c."  by  which  the  incumbent  undertakes  to 
resign,  being  inconsistent  with  his  actual  intention,  as  recognized  by  the  law, 
and  with  that  life  estate  which  as  rector  he  has  in  the  living,  must  be  contrary 
to  law.  When  your  Lordships  come  to  consider  the  oath  of  simony,  as  it  is 
called,  which  every  rector  must  take  when  instituted  to  a  benefice,  as  pre- 
scribed by  the  canons  of  1 603,  canon  40,  is  it  fitting  that  a  patron  on  one  hand 
should  have  power  to  entrap  the  conscience  of  a  poor  needy  clergyman,  per- 
haps under  the  pressure  of  great  poverty,  or  the  cries  of  a  starviifg  family  ? 
or  such  a  miserable  man  be  thus  tempted  to  violate  his  duty  to  God  as  his 
immediate  servant  by  taking  God*s  holy  name  in  vain,  and  to  call  upon  him 
to  witness  a  falsehood  ?  Can  a  man  who  deliberately  swears,  '*  that  he  has 
made  no  simonical  payment,  contract,  or  promise,  directly  or  indirectly,  by 
himself,  or  any  other  to  his  knowledge  or  with  his  consent,  for  or  concerning 
the  procuring  and  obtaining  of  this  ecclesiastical  dignity,  place,  preferment, 
*554^  ^^^^*  ^^  'living,  iic,,  So  help  him  God,  through  Jesus  Christ,'*  be  fit 
•I  to  serve  in  the  sacred  office  of  the  Chnrch  of  that  God  and  Saviour 
whom  he  has  dared  thus  solemnly  to  adjure  and  to  witness  that  he  has  not 
entered  into  any  contract,  when  die  ink  is  not  dry,  nor  the  wax  cold  which 
have  been  used  in  the  concoction  of  this  unlawful  instrument  ?  Your  Lord- 
ships will  find  from  this  observation,  that  I  am  in  no  respect  advocating  the 
cause  of  the  plaintiff  in  error, either  in, the  first  instance  in  giving  such  a  bond, 
or  in  the  last  in  refusing  to  obey  the  conditions  of  it.  His  poverty  may  have 
seduced  him  into  the  first  offence,  but  his  conduct  in  the  last  must  call  down 
the  reprobation  of  every  honest  man,  who  has  the  cause  of  pure  religion  and 
sound  morals  at  heart.  The  noble  defendant  in  error  may  not  have  known  the 
natore  of  the  oath  which  his  presentee  was  to  take  ;  and  I  wish  and  hope  that 
may  be  his  excuse.  But  these  bonds  are,  in  my  judgment,  my  Lords,  fraught 
widi  still  greater  evils  with  respect  to  society.     The  moment  a  man  is  inst; 
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tated  and  inducted  to  a  rectory,  the  law  assumes,  considers,  and  wishes  him 
to  be  independant  and  free  from  all  control,  except  that  of  his  ordinary,  in  the 
exercise  of  his  high  and  spiritual  authority.  But  these  bonds  must  necessa- 
rily often  have  the  effect  of  placing  him  under  the  control  of  the  patron  in 
situations  very  improper  and  extremely  unbecoming  the  clerical  character.  I 
wish  not  to  enlarge  on  these  points,  because  I  think  too  highly  of  the  clergy 
to  suppose  that  many  would  yield  to  any  very  unreasonable  requests,  but  my 
objection  applies  to  the  temptation  of  doing  so  being  often  great  where  urgent 
calls. may  aid  that  temptation. 

Bui  it  is  said  the  bishops  may  be  trusted  not  to  accept  of  resignations  under 
improper  circumstances.  I  am  willing  to  admit  tliis ;  but  will  persons  who 
make  no  scruple  of  entering  into  such  engagements,  and  who  *scruple  ryeee 
not  to  call  the  God  of  Heaven  to  witness  a  falsehood,  make  any  difli-  ^ 
culty  of  keeping  back  from  the  bishop  everv  fact  which  would  endanger  his 
institution  or  his  mandate  for  induction  ?  And  can  a  bishop,  without  some 
information  on  which  he  can  act,  deal  so  uncnaritably  with  his  brethren  as  to 
think  it  necessary  to  put  such  sifting  questions  to  every  clergyman  who  comes 
to  him  for  institution  as  implies  a  belief,  or  even  a  suspicion,  that  he  has 
sworn,  or  is  coming  to  tiike  a  false  oath  ?  Or  could  he,  without  the  same 
breach  of  christian  charity,  suspect  that  every  clergyman  who  resigns  a  living 
into  his  hands,  declaring  thus,  ex  cerla  adentia^  para  aponte^  simpliciter^  eA 
absolute  resigno,  has,  notwithstanding,  entered  into  a  simoniacal  bond  to  do 
so,  when  at  the  same  time  it  is  undoubtedly  true  that  he  who  would  take  such 
an  oath  as  the  oath  of  simony  contrary  to  the  truth,  would  feel  no  difficulty 
in  asserting  that  his  resignation  was  pure  et  simpiiciter  ? 

The  case  of  Bosaley  v.  Bagshatv,  4  T.  R.  78,  has  been  pressed  upon  your 
Lordships,  which  was  .the  case  of  a  bond  to  reside  on  the  living,  or  to  resign. 
The  court  upheld  that  bond,  because  it  supported  the  cause  of  religion,  by 
insisting  on  what  is  so  essential  to  the  good  of  the  cause,  viz.  the  residence 
of  the  incumbent.  I  am  not  called  upon  to  say  whether  such  a  bond,  thus 
detracting  from  the  authority,  and  giving  to  the  obligee  of  the  bond  the  powei 
of  the  bishop,  would  in  my  opinion  be  good  ;  but  it  is  different  from  this  case. 
I  believe  it  was  quoted  for  the  opinion  of  Lord  Kent/on^  on  IJfi^tche^a  case, 
but  1  consider  that  case  not  now  open  to  discussion,  and  after  all  his  Lordship 
only  says,  **  when  that  question  comes  again  before  the  House  of  Lords,  they 
will,  I  have  no  doubt,  review  the  former  decision,  if  it  should  become  necesaa* 
ryJ*^  Partridge  v.  IVImton,  4  T.  R.  359,  was  a  special  bond  of  resignation 
in  favor  of  a  son.  But  the  court  heard  no  argument,  gave  no  ^opinion,  !■♦==« 
except  that  it  was  not  the  same  as  that  of  Ffytche^  and,  understanding  '- 
it  was  to  go  to  the  House  of  Lords,  gave  judgment  for  the  plaintiff. 

With  respect  to  those  cases  in  equity,  in  the  time  of  Lord  Chancellor 
Eldon^  in  which  his  Lordship  has  been  supposed  to  hold  the  validity  of  spe- 
cial bonds  of  resignation,  I  take  it  his  Lordship  meant  no  more  than  this,  tliat 
there  being  a  general  notion  that  such  bonds  were  good,  he  would  not,'as  a 
single  Judge,  take  upon  him  to  decide  upon  their  validity  or  invalidity  ;  but 
he  would  put  the  question  in  such  a  shape  as  to  obtain  the  judgment  of  this 
House  upon  it,  and  accordingly  his  Lordship  sent  one  of  the  cases  to  the  Court 
of  King's  Bench,  but  I  believe  it  was  compromised.  This  I  assume  to  be  th%<^. 
extent  of  Lord  Chancellor  Eldon's  intention  in  the  Court  of  Chancery,  and 
he,  who  is  now  present,  best  knows  whether  I  have  drawn  the  right  conclusion 
from  what  his  Lordship  has  expressed.  I  understand  the  Lord  Chancellor  to 
have  assented  to  my  statement.  And  here  a  case  now  has  arrived  for  the 
opinion  of  this  House. 

I  beg  pardon  for  having  trespassed  so  long  on  the  attention  of  the  HouMr 
but  I  conclude  with  stating  my  clear  opinion«  that  sufficient  matter  appears 
upon  this  record  to  show,  that  by  the  statute  law,  (and  for  the  reasons  above 
given,  I  am  strongly  inclined  to  think  that  by  the  common  law  also,)  the  bottd 
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on  which  the  actioa  of  debt  was  brought,  and  which  bears  equal  date  with  the 
writing  of  presentation,  is  illegal  and  void. 

Graham,  B.  The  question  which  your  Lordships  have  submitted  to  the 
Judges  for  their  consideration,  is:  **  VVhether  sufficient  matter  appears  upon 
the  record  to  show  that,  either  by  statute  or  common  law,  the  bond,  upon 
which  the  action  of  debt  was  brought  in  this  case,  and  stated  upon  the  record 
»s<;*7i  ^  ^^^^  equal  date  with  the  *  writing  of  presentation  therein  mentioned, 
^^^J   is  void  or  illegal  ?" 

My  Lords :  This  is  a  bond  for  the  performance  of  an  agreement,  and  a 
breach  assigned  under  the  8th  and  9th  of  ff^.  ^*  M.  c.  11.  a.  8.  which  says 
that,  **  in  all  actions  for  non-performance  of  any  covenants  or  agreements  in 
any  indenture  deed  or  writing  contained,  the  *plaintiflf  shall  assign  as  many 
breaches  as  he  shall  think  fit,  and  the  jury  shall  assess*'  &c :  the  defendant 
in  error  has  proceeded  under  this  act.  Here  the  breach  assigned  is  of  the 
condition  of  the  bond,  and,  therefore,  the  condition  is  the  expression  of  the 
agreement  of  the  parties.  Your  lordships,  therefore,  must  look  to  the  forms 
of  the  agreement  as  expressed  in  the  condition  of  the  bond,  and  must  put  a 
construction  upon  it  Looking  at  the  recitals  expressive  of  the  transaction, 
and  the  occasion  of  it,  I  think  that  it  appears  by  the  plain  and  natural  con- 
struction of  them,  that  the  presentation  was  acquired  solely  on  the  terms  of 
giving  this  bond  ;  that  is,  that  the  bond  was  the  consideration,  or  the  price 
paid  for  the  presentation  ;  why  else  are  both  these  instruments  of  the  same 
date,  probably  executed  on  the  same  day  or  meeting,  the  presentation  being 
first  executed  in  the  order  and  course  of  the  transaction,  as  before  the  parson 
presented  gives  a  bond  to  resign,  he  must  have  something  to  resign  ?  It  seems 
to  me  impossible  to  consider  the  presentation  as  a  separate  act,  independent 
and  unconnected  with  the  bond.  Suppose  that  after  Lord  Sondes  had  exe- 
cuted the  presentation,  Mr.  Fletcher  had  refused  to  execte  the  bond,  would  not 
Lord  Sondes  have  refused  to  give  validity  to  the  presentation  ?  and  he  had  a 
power  (b  revoke  it :  2  BolL  Mr,  349.:  *'  If  a  man  presents  his  clerk  to  the 
bishop,  he  may  present  another  before  the  bishop  has  received  his  clerk  ;*'  a 
fortiori^  Lord  Sondes  might  have  cancelled  his  seal  before  he  sent  the  pre- 
*5'R1  ^^Q^^'^'^  to  the  bishop,  if  we  take  the  *  necessary  sense  of  the  language, 
•I  **  whereas  Lord  Sondes  has  presented,**  and  '*whereas  Ftefcher  has 
apetd  to  resign :"  what  is  that  but  to  say,  that  as  Lord  Sondes  has  presented, 
Jnetcher  has  agreed  ?  The  inducement  of  Lord  Sondes  to  present  is  the 
agreement  of  Fletcher  to  resign.  In  other  words,  the  consideration  of  the  pre- 
sentation was  the  agreement  to  resign,  as  without  it,  by  the  terms  of  the  agree- 
ment, the  presentation  would  not  have  been  made,  nor  vice  versa.  If  this  be 
the  clear  sense  of  the  agreement,  the  question  is,  whether  this  bond  is  within 
the  31  E/iz.  f.  4,  that  is,  whether  it  is  directly  or  indirectly  a  benefit  within 
the  true  meaning  of  that  statute. 

Whether  a  benefit  or  not,  is  best  discovered  by  the  use  that  is  made  of  the 
bond.  This  view  places  the  defendant  in  error  in  a  singular  position.  Hisargu* 
ments  at  your  lordships*  bar  are  nrged  to  show  that  such  a  bond  is  not  a  bene- 
fit to  the  patron  within  the  true  and  approved  meaning  of  that  statute,  but  the 
use  which  he  has  made  of  the  bond,  and  the  record  which  is  now  before  yonr 
Lordships,  prove  that  it  is  a  benefit  to  the  extent  of  10,000/.  If  it  be  said 
that  this  was  not  a  benefit  contemplated  at  the  time,  but  was  unexpected  and 
remote,  and  the  effect  of  the  breach  of  good  faith,  I  answer,  it  vras  the  object 
Of  the  bond  to  secure  a  presentation,  or  to  secure  a  compensation  in  case  of 
disappoiDtment.  The  bond  secures  a  power  to  create  a  vacancy,  or  an  eqmya- 
lent  for  withholding  that  power  ;  the  equivalent  is,  therefore,  the  exact  mea- 
•ore  of  the  value  of  that  power,  and  that  in  this  instance  is  ascertained  to  be 
16,0001. 

It  ia  aaid  widi  a  weight  of  authority  which  I  feel,  that  these  bonds  by  con- 
tenaporatiedat  decirions  long  followed,  have  never  been  considered  as  beiieto 
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within  the  statute,  but  that  weight  is  much  lightened  by  the  discussion?  which 
took  place  in  The  BUhop  of  London  v.  Ffyfche.  That  case  has  authorized 
us  to  look  to  this  *without  tfie  prejudices  of  past  opinions,  however  rnjrjrg 
high  in  estimation,  or  even  past  decisions ;  and  1  may  be  allowed  to  *- 
say,  that  not  one  of  those  decisions  underwent  that  full  discussion  of  the  effect 
of  those  bonds  which  it  received  in  the  case  to  which  1  allude,  or  received  that 
illustration  which  has  been  thrown  upon  the  subject  by  the  arguments  at  your 
Lordships'  bar,  and  the  state  of  the  record  in  this  case.  I  therefore,  my  Lon^s, 
humbly  state  it  as  my  opinion,  that  by  the  terms  of  this  condition  it  does 
appear  that  this  bond  was  given  as  the  consideration  of  the  presentation,  and 
that  it  is  a  substantial  benetit,  and  so  within  the  statute  of  Eliz, 

It  is  said  that  this  is  not  corrupt.  Though  there  may  be  no  moral  turpi- 
tude in  taking  an  equivalent  for  a  thing  given,  yet  it  may  be  called  a  corrupt 
contract ;  in  this  case  a  right  of  presentation  is  ^ven  which  the  law  forbids  ; 
a  presentation  which  the  law  does  not  allow,  and  therefore,  corrijpt. 

But,  my  Lords,  I  humbly  think  that  bonds  of  resignation  general,  or  in 
favor  of  a  son  or  other  person,  are  void  on  the  fundamental  principles  of  the 
common  law.  A  parson  has  a  freehold  at  law,  Co,  Lit,  341,  a.  **  In  whom 
the  fee  simple  of  the  glebe  is  ?  is  a  question  in  our  books.  Some  hold  that 
it  is  in  the  patron ;  but  that  cannot  be,  for  two  reasons,  &c.;  some  that  the 
fee  simple  is  in  the  patron  and  ordinary  ;  but  this  cannot  be,  for  the  causes 
aforesaid  ;  and  therefore,  of  necessity,  the  fee  simple  is  in  abeyance,  as  Lit" 
tleton  saith.  Upon  consideration  of  all  our  books,  I  observed  this  diversity, 
that  a  parson  or  vicar,  for  the  benefit  of  the  church  and  of  his  successor,  is  in 
some  cases  esteemed  in  law  to  have  a  fee  simple  qualified ;  but  to  do  any 
thing  to  the  prejudice  of  his  successor,  in  many  cases  the  law  adjudgeth  him 
to  have  in  efl'ect  but  an  estate  for  life:  causte  eccietiise  publicis  causis  ssquipo' 
ratufj  sect  aumma  ratio  est  quae  pro  religionefacit :  sect  eccleaiafungilur  vice 
minorii;  *me!ioremfacere  potest  conditionem  suanit  deteriorem  nequu'  r^go/v 
qtiam.**  L 

I  will  not  say  more  on  this  head :  your  Lordships  are  aware  of  the  able 
manner  in  which  that  was  urged,  as  the  ground  of  the  opinion  of  a  noble 
Lord,  in  the  case  so  frequently  alluded  to ;  I,  therefore,  humbly  offer  my 
opinion,  that  this  question  ought  to  be  answered  in  the  affirmative. 

Alexander,  C.  B.  The  question  is,  whether  sufficient  matter  appears  upon 
the  record  to  show  that  the  bond  on  which  the  action  is  brought  is  void  or 
illegal,  either  by  the  common  law  or  statutes  ?  I  am  one  of  those  who  are 
of  opinion,  that  enough  appears  upon  the  record  to  show  that  the  bond  is  void 
and  illegal. 

It  is  not  my  purpose. to  enter  at  great  length  into  this  argument.  I  should 
be  in  danger  of  occupying  the  important  time  of  your  Lordships  by  a  mere 
repetition  of  what  has  been  already  very  clearly  and  strongly  urged.  I  shall 
confine  myself  to  a  brief  exposition  of  the  course  of  reasoning  which  has 
led  me  to  the  conclusion  I  have  stated. 

1  am  of  opinion,  that  the  condition  of  the  bond,  which  condition  is  nar- 
rated upon  this  record,  sufficiently  shows  the  nature  of  this  transaction.  It 
shows  that  the  transaction  was  a  stipulation  for  the  bond  on  one  side  and  the 
presentation  on  the  other.  The  bond  would  not  have  been  given  without  the 
presentation,  nor  the  presentation  without  the  bond;  the  whole  is  one  con- 
tract, of  which  these  are  the  corresponding  points.  This  is,  I  think,  manifest 
upon  the  face  of  the  instrument  itself.  The  instrument  is  upon  the  record, 
and  we  are,  therefore,  able  to  reach  the  merits  of  the  question. 

Next,  I  am  of  opinion,  that  the  decision  in  this  House,  in  The  Bishop  of 
London  v.  Jfytche,  would,  if  I  were  otherwise  disinclined  to  it,  compel  me 
to  answer  to  "^your  Lordships'  question,  that  this  bond  is  void  and    r»Ai 
illegal  by  statute ;  this  conclusion  follows  necessarily  from  that  reso-   '- 
lution.     It  is,  as  it  seems  to  me,  a  strict  consequence  of  it.     I  cannot  distin- 
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gQwh,  upon  any  tangible  principle,  between  a  general  and  a  special  resignation 
bond.  All  objections  of  all  descriptions  which  exist  fatal  to  the  one  affect 
the  other.  Somewhat  softened  and  alleviated,  it  is  true,  by  the  patron*8  sup- 
posed object ;  softened,  not  eradicated,  they  exist  still  exactly  of  the  same 
nature  and  character.  These  are  the  general  grounds  of  my  opinions  ;  I  pro- 
ceed to  explain  them  somewhat  more  in  detail,  yet  still,  I  trust,  briefly.  Upon 
the  first  point,  that  is,  whether  the  contract  which  taints  this  instrument  is 
sufficiently  apparent  upon  the  record,  I  feel  it  to  be  the  less  requisite  to  de- 
tain your  Lordships,  because  the  Judges  appear  to  be  nearly  agreed  upon  it. 
I  shall  only  say  that  legal  sense  is  very  remote  from  the  common  sense  of 
mankind,  if  the  mutual  contract  is  not  manifest  upon  the  face  of  the  docu- 
ment, dnd  the  condition  of  the  bond  recited  in  the  record.  It  there  appears 
that  the  presentation  and  the  bond  bear  equal  date.  It  is  there  stated,  that  the 
patron  fiad  made  the  presentation,  and  the  clerk  had  agreed  to  resign  upon 
request.  Would  it  not,  in  the  common  affairs  of  the  world,  be  an  insult  to 
the  understanding,  equally  of  the  lettered  and  the  unlettered,  to  tell  them  that 
these  contemporary  acts  and  obligations,  recited  in  the  same  instrument,  bear* 
ing  date  on  the  same  day,  having  from  their  nature,  reference  and  relation  to 
each  other,  were  not  the  corresponding  parts  of  one  contract,  but  distinct 
and  independent  acts  ? 

I  would  remind  your  Lordships  of  the  words  of  Lord  Manafieid,  in  the 
case  of  The  BUhop  of  London^  upon  this  point,  if  it  had  not  been  done  yes- 
terday by  my  brother,  Mr.  Justice  Park.  It  is  sufficient  if  the  contract 
*5A21  ^PP^^^  upon  the  bond.  If  it  had  not  appeared,  it  *might  have 
J  been  necessary  to  plead  it.  But  in  all  the  discussions  at  which  I 
have  been  present,  upon  this  point,  no  reason  has  been  stated,  nor  valid  author- 
ity cited  to  prove  that  that  must  be  had  by  averment  which  is  manifest  with- 
out it. 

I  shall  now  proceed  to  explain  why  I  think  the  order  made  by  your  Lord- 
ships* House  in  The  Buhop  of  London  v.  Ffytche^  decides  the  present 
question. 

In  the  first  place,  I  do  not  presume  to  examine  that  order  further  than  is 
necessary  to  ascertain  what  it  is,  what  must  be  inferred  from  it,  what  are  the 
principles  on  which  it  is  founded,  and  what  rule  of  decision  it  lays  down  for 
future  Judges.  To  that  extent  I  must  examine  it,  because  without  such  exam- 
ination I  cannot  apply  it.  But  I  ought  to  go  no  further.  It  is  not  for  me  to 
enquire  whether  that  resolution  departed  from  the  course  of  decision  which 
had  before  prevailed  in  Westminster  Hall,  nor  whether  it  is  supported  by 
those  great  principles  of  civil  and  ecclesiastical  policy  interwoven  with  the 
constitution  of  the  State,  as  essential  to  its  prosperity. 

These  were  topics  properly  brought  into  action  when  that  case  was  under 
consideration.  Here,  in  my  humble  judgment,  they  are  at  least  unnecessary. 
That  cause  is  decided,  and  I  am  bound  by  it.  There  I  must  look  for  the  law 
upon  this  subject.  To  what  source  are  we  to  look  for  what  is  called  the  un- 
written law  of  the  land,  if  not  to  the  decisions  of  the  supreme  judicature ;  and 
upon  what  principle  are  you  to  expect  that  your  decisions  shall  bind  your 
posterity  in  the  times  that  are  to  come,  if  you  yourselves  are  not  bound  by 
what  your  predecessors  have  done  in  the  times  that  are  past  ?  I  take,  there- 
fore, tlie  rules  that  necessarily  flow  from  that  decision  to  be  fixed  and  settled. 
My  Lords,  it  follows  from  that  decision  that  a  general  bond  of  resignation  is 
♦5631  ^^'^  *"^  illegal — I  say.  general.  The  issue  in  that  case,  it  is  ♦true, 
^   was  not  upon  the  validity  of  the  bond,  but  it  involved  that  question. 

The  issue  was  upon  the  presentation.  If  the  presentation  was  illegal  be- 
cause of  its  connection  with  the  bond,  the  bond  must  have  been  illegal  because 
of  its  connection  with  the  presentation. 

If  a  contract  be  void,  either  as  prohibited  by  positive  enactment,  or  as  con- 
tevening  the  policy  of  the  law,  the  engagements  on  both  sides  must  b€ 
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equally  invalid.  If  the  whole  contract  is  void,  every  part  must  be  so.  I  refer 
to  the  case  cited  by  my  brother  Huliock;  yet  I  will  take  the  liberty  of  adding 
one  dictum^  on  account  of  the  great  names  from  whence  it  comes~the  Earl 
of  Mansfield^  and  Bishop  StUlingflett.  I^rd  Mansfield^  in  the  case  of  The 
Bishop  of  London  v.  FfyUhe,  is  reported  to  have  expressed  himself  as  fol- 
lows :  **  The  next  objection  stated  was,  tliat  the  bond  was  good,  but  the  pre- 
sentation void.  That  is  very  extraordinary ;  and  Bishop  StillingHeet^  treats 
it  as  a  most  absurd  proposition,  that  it  was  a  good  agreement  in  respect  of  the 
bond,  and  bad  in  respect  of  the  presentation  ;  and  thart  that  which  was  cor- 
rupt in  itself  could  be  good  in  a  bond,  and  bad  in  a  presentation."  The 
opinion  expressed  in  these  words  appears  to  me  to  be  so  clear,  that  I  feel 
entire  confidence  that  no  scepticism  can  doubt  it,  and  no  subdety  confuse  it. 

I  assume,  therefore,  that  a  decision  against  the  validity  of  the  presenlation 
in  the  great  cause  so  often  alluded  to,  was  in  effect  a  decision  against  the  bond 
of  resignation  which  had  been  there  given,  or,  in  other  words,  against  a  gen- 
eral bond  of  resignation. 

The  case  which  is  my  guide  having  settled  that  a  general  bond  of  resigna- 
tion is  invalid,  it  remains  for  me  to  consider  whether  upon  the  same  princi- 
ples, I  am  to  adopt  the  same  conclusion  as  to  a  special  bond  with  the  pro- 
visions contained  in  that  now  in  question. 

*The  two  points  which  appear  to  me  to  have  conducted  the  House   tmuu 
to  the  reversal  of  the  judgment  below  in  that  eause  are,  firsts  that  the   ^ 
bond  was  a  beneiit  to  the  patron  within  the  statute  of  Elizabeth  $  and. 

Secondly,  that  it  was  in  effect  an  abridgment  of  that  estate  for  life  in  the 
benefice  which  the  law  deemed  essential  to  the  independence  of  the  incum- 
bent, to  the  due  administration  of  the  duties  of  his  sacred  office,  and  which 
was  therefore  conferred  upon  him  by  the  admission,  institution,  and  induction, 
and  which  for  the  same  reasons  it  would  not  permit  to  be  abridged  by  any 
contrivance  whatever.  What  it  was  agreed  should  not  be  done  directly,  it 
would  not  permit  to  be  done  indirectly. 

That  these  were  the  chief  points  in  debate  in  that  cause,  so  far  as  related  to 
its  substance  and  its  merits,  1  collect  partly  from  the  questions  put  by  the 
House  to  the  Judges,  and  partly  from  the  opinions  reported  to  have  been  de- 
livered by  such  of  the  members  of  this  House  as  concurred  in  the  order  of 
reversal  ultimately  pronounced. 

The  question  is,  whether  either  or  both  of  these  objections  may  not  be 
equally  stated  against  this  bond.  It  appears  to  me  that  both  may.  I  think 
that  if  a  general  bond  be  a  benefit  to  the  patron,  this  is  so  also,  A  general  bond 
is  an  obligation  to  resign  upon  request  made.  It  is  general,  because  there  is 
no  previous  condition  necessary  to  enforce  the  resignation  other  than  the  re- 
quest. This  bond  is  also  an  obligation  to  resign  upon  request.  That  is  the 
contract ;  but  there  is  annexed  to  it  a  condition  thait  the  request  shall  not  be 
made  until  a  person  named  be  capable* of  accepting  a  benefice.  Is  that  con- 
dition wholly  destructive  of  the  benefit? 

The  benefit  may  be  less  in  degree  because  many  circumstances  must  con- 
cur instead  of  one,  but  that  does  not  alter  the  nature  and  character  of  the 
^stipulation. 

*lt  was  argued  in  7%e  Bishop  of  London  v.  Ffytche^  that  these   tihlqr 
bonds,  if  they  were  legal,  afforded  an  easy  mode  of  selling  the  presenta-   '- 
tion  after  the  vacancy. 

The  argument  was  this, — ^let  the  clerk  give  the  resignation  bond.  When 
the  request  is  made,  let  him  refuse,  let  the  action  be  brought,  and  let  the 
patron  recover.     There  is  a  sale  of  the  preeentatien  authorized  by  the  law. 

|s  not  this  quite  as  open  to  the  same  contrivance  !  The  obligation  is  pte- 
cisely  on  the  same  terms,  with  this  addition  only,  that  some  person  named, 
yoii  cannot  confine  it  to  a  son  or  relation,  it  may  be  any  body,  shall  be  o^imMb 
of  accepting  the  benefice.     How  easy  to  insert  a  convenient  name !     Tlie 
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person  named  becomes  capable.  The  requesl  is  made,  as  was  intended,  it  is 
refused,  the  action  is  brought,  the  money  paid,  and  the  living  is  legally  sold. 

Is  it  not  obvious,  my  Lords,  that  if  the  argument  I  have  referred  to  had  any 
weight  against  general  bonds,  it  ought  also  to  weigh  against  a  special  bond. 

I  have  stated  that  in  this  bond  the  stipulation  is  the  same  as  in  a  general 
bond.  The  contract  of  the  clerk  is  to  resign  upon  request.  The  nominee  is 
introduced  only  to  explain  why  the  patron  has  exacted  the  bond,  and  to  affirm 
that  his  object  in  requiring  the  resignation  will  be  to  present  the  nominee. 

But  when  he  has  obtained  the  resignation,  who  can  undertake  that  he  will 
present  the  nominee,  or  that  the  nominee  will  accept  ?  The  capacity  to 
accept  is  the  whole  condition.  Nothing  more  is  required  to  authorize  the 
request,  and  with  the  request  to  enttde  the  plaintiff  to  recover. 

It  appears  to  me  obvious  that  these  circumstances  do  not  alter  the  nature 
and  character  of  the  benefit  derived  from  the  bond,  but  only  diminish  the 
•'Ml  ^''^^"'^^  ^^  ^  value  by  converting  that  which  in  the  general  bond  is  a 
J  •certain  advantage  into  a  contiiigent  advantage.  A  man  may  dispute 
bow  far,  in  what  degree  the  contingency  diminishes  the  benefit,  but  no  man 
can  say  that  it  destroys  it. 

No  snch  bond  as  this  can  be  given  withoui  putting  it  upon  the  cards  (if,  I 
may  be  allowed  snch  an  expression  on  such  a  subject,)  that  the  patron  may 
derive  great  benefit  from  it» 

In  this  case,  for  instance,  sustain  this  bond*  affira  this  judgment,  you  decide 
that  this  bond  is  no  benefit  to  the  patron,  and  you  prove  it  by  transferring  by 
force  of  the  bond  a  large  sum  of  money  into  his  pocket. 

It  were  easy  for  me,  my  Lords,  to  muldply  hypothetical  cases  in  which  the 
patron  might  derive  advantage  from  such  an  obligation  on  the  part  of  the 
clerk. 

I  shall  not,  however,  pursue  it,  having,  as  I  humbly  conceive,  said  enough 
to  explain  the  course  of  reasoning  which  induces  me  to  think,  that  if  k  general 
bond  of  resignation  be  a  benefit  to  the  patron  within  the  statute,  this  also  must 
be  a  benefii  to  him,  not  perhaps  so  highly  valuable,  but  still  a  benefit,  and 
exactly  of  the  same  character  and  description. 

The  other  great  objection  urged  against  general  resignation  bonds  is,  if  pos- 
sible, more  manifestly  applicable  to  special  bonds,  than  that  which  (  have 
just  mentioned.  It  is,  that  they  afiect  the  degree  of  interest  which  the  wis- 
dom and  policy  of  tlie  law  give  to  a  clerk  in  his  benefice.  That  is  an  estate 
for  life. 

In  the  argument  of  TVie  Bishop  of  London  v.  Ffytche^  it  is  thus  put.  The 
whole  estate  and  interest  of  the  clerk  is  derived  from  the  bishop  ;  no  part  of 
it  from  the  patron.     He  has  a  bare  power  of  nomination. 

The  law  gives  him  no  authority  to  diminish  or  vary  the  estate  or  interest 
conferred.  To  do  so  indirecUy  is  in  truth  a  fraud  upon  the  law,  adverse  to 
*567 1  '^  ^pifi^  ^^^  destructive  of  its  views.  So  it  was  argued  by  those  *Lords 
J  whose  opinions  prevailed  in  that  caj^se.  Does  not  this  bond  also 
quite  as  evidently  vary  and  diminish  the  estate  conferred  by  institution  and 
induction  ?  Can  any  distinction  be  suggested  in  this  respect  between  general 
and  fpecial  bonds  ? 

1  venture  confidently  to  answer  none.  The  incumbent's  estate  is  liable  to 
be  determined  on  the  person  becoming  capable  of  accepting  a  benefice.  So 
that  that  is  a  limitation  upon  an  estate  for  life.  When  the  first  condition  has 
happened,  as  in  this  case,  the  bond  becomes  void,  and  the  estate  of  the  incum- 
bent hangs  upon  the  request. 

If  that  circumstance,  therefore,  is  fatal  to  general  bonds,  it  must  be  equally 
M>  to  the  bonds  referred  to  in  the  question  put  to  the  judges. 

The  feeling  to  which  the  opinions  I  have  stated  are  adverse,  arises  from  the 
effsct  which  these  opinions  have  in  diminishing  the  value  of  advowsons,  aad 
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In  somewhat  embarrassing  patrons  in  the  object  of  providing  by  means  of 
church  preferment  for  their  friends  or  relations. 

Upon  this  I  shall  say  only,  it  certainly  has  that  eflect.  But,  in  my  humble 
judgment,  that  circumstance  ought  not  to  aftect  my  opinion  on  the  question 
put  by  your  Lordships.  It  would  be  more  material  in  a  question  of  what  the 
law  ought  to  be,  than  in  a  question  of  what  it  is.  Even  there,  there  are 
weighty  considerations  on  the  other  side,  but  here  the  topic  is  misplaced. 

The  answer,  therefore,  that  I  give  to  the  question  put,  is,  that  I  think  the 
case  decided  by  your  Lordships  overrules  this  question,  and  that  I  must 
answer,  that  this  bond  is  illegal  and  void. 

Best,  C.  J.  My  Lords,  I  thank  your  Jjordships  for  allowing  me  to  sit 
whilst  I  state  my  opinion  on  the  questions  submitted  by  this  House  to  the 
judges,  and  the  grounds  on  which  I  have  formed  that  opinion.  The  question 
is,  **  Whether  sufficient  matter  appears  upon  *the  recoiti  to  show,  that,  r*^^ 
either  by  statute  or  common  law,  the  bond  upon  which  the  action  of  '- 
debt  was  brought  in  this  case,  and  stated  upon  the  record  to  bear  equal  date 
with  the  writing  of  presentation  therein  mentioned,  is  void  or  illegal.'*  I  will 
not  detain  the  House  by  any  technical  observations  on  the  point,  whether  the 
supposed  objection  to  the  bond  be  raised  by  the  pleadings  in  this  cause,  be- 
cause I  humbly  submit  to  your  Lordships,  that  if  it  had  been  expressly  stated 
on  the  record  that  the  plaintiff  in  error  was  presented  to  the  living  of  Ketter^ 
ing,  on  the  condition  of  his  giving  a  bond  to  resign  to  the  intent  and  for  the 
sole  and  only  purpose  (in  the  language  of  the  bond)  that  the  defendant  in  error 
might  be  enabled  to  present  one  of  his  younger  brothers,  when  such  brother 
should  be  capable  of  being  inducted  into  such  living,  the  bond  would  not  have 
been  void  either  by  the  statute  of  common  law.  But  for  the  judgment  of  this 
House,  in  the  case  of  The  Buhop  of  London  v.  lYyiche,  I  will  venture  to  say 
there  never  was  a  lawyer,  from  the  time  when  tithes  were  first  granted  to  the 
church  to  the  present,  that  would  not,  without  hesitation,  have  given  the  same 
answer.  It  is  now,  however,  thought  by  some  of  my  learned  brothers,  that 
resignation  bonds  in  favor  of  particular  persons,  although  sanctioned  by 
judges,  bishops,  and  chancellors,  are  void ;  that  the  condition  of  resigning 
benefices  is  repugnant  to  the  estate  which  incumbents  have  in  them,  and  that 
therefore  bonds  containing  such  a  condition  are  void  by  the  common  law  ;  that 
such  bonds  are  benefits  to  the  patron,  and  subject  the  givers  and  takers  of 
them  to  all  the  penalties  of  the  statute  for  the  prevention  of  simony ;  that  they 
cause  the  ministers  of  the  gospel  to  take  false  oaths,  and  are  therefore  not  to 
be  endured  in  a  Christian  community.  My  Lords,  although  I  most  sensibly 
feel  the  weight  of  the  authority  to  which  my  humble  opinion  is  opposed,  yet, 
supported  by  two  of  my  learned  brothers,  I  am  vain  enough  to  think  we  shall 
satisfy  your  *Ijordships,  that  such  bonds  are  liable  to  none  of  these  ob-  r«c«n 
jections.  The  judgment  in  Tlte  Bishop  of  London  v.  Ffytche  has  not  '- 
decided,  nor  did  the  House  intend  in  that  case  to  decide  this  question  ;  but  it 
has  been  insisted  in  argument,  that  the  principle  which  that  case  establishes 
governs  this.  My  first  duty  will  be  to  show  that  that  case  establishes  no 
principle  that  by  fair  and  legal  reasoning  can  be  applied  to  the  presenL  I 
have  not,  therefore,  to  express  the  hope  that  Lord  Kenyon  expressed  in  4 
Term  Beporta  81,  that  your  Lordships  will  review  that  decision.  I  have 
only  to  request  that  the  principle  on  which  that  judgment  rests  may  not  be 
extended  further  than  those  who  pronounced  it  intended  it  ever  should  be,  and 
that  It  may  not  be  applied  to  cases  which  cannot  be  productive  of  the  evils 
which  it  was  their  object  to  remedy.  Thus  much  I  might  ask,  although  dis- 
posed to  admit  what  has  always  appeared  to  me  repugnant  to  reason  and 
authority,  namely,  that  a  supreme  court  of  justice  cannot  undo  what  it  has 
erroneously  done.  Although  the  courts  below  will  not  impugn  your  Ijord- 
ships*  judgments  in  cases  ad  idem,  yet  they  do  not  hold  that  they  are  bound 
by  them  beyond  the  point  actually  decided.     The  courts  below  truly  say,  we 
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cannot  know  that  the  House  of  Lords  would  carry  this  determination  farther 
than  they  have  carried  it.  In  the  case  of  Pariridge  v.  fVhiston^  4  Term 
Beporto  360,  the  Court  of  King's  Bench  said,  '*  That  a  bond  to  resign  in 
&vor  of  the  son  of  the  patron  did  not  raise  a  point  precisely  liiie  that  in  The 
Biihop  of  London  v.  Ffytche^  and  they  were  bound  by  the  established  series 
of  precedents  to  give  judgment  for  the  plaintiff.'*  This  decision,  although  pro- 
nonnced  on  a  point  appearing  on  the  record,  and  therefore  liable  to  be  dis« 
puted  in  this  House,  was  never  disturbed. 

My  Lords,  in  Tht  BUhop  of  London  v.  Tfytche^  the  point  decided  was,  that 
a  presentation  was  void,  which  was  made  in  consideration  of  a  bond  given  by 
*5701  ^^  ^presentee  to  the  patron,  by  which  the  former  bound  himself  to  the 
^  latter,  absolutely  to  resign  the  living  on  request  made  to  him  by  the 
patron  to  make  such  resignation.  The  question  in  this  case  refers  to  a  bond 
given  by  the  presentee  to  the  patron  to  perform  an  agreement  made  between 
them,  that  the  former  would  resign  the  living  to  the  latter,  to  the  intent  and 
for  the  sole  and  only  purpose  that  the  latter  might  present  one  of  his  brothers 
when  such  brother  shall  be  capable  of  taking  an  ecclesiastical  benefice.  The 
question  in  the  case  referred  to  reganled  one  particular  description  of  bonds, 
and,  in  the  present  case,  regards  bonds  of  a  very  different  kind. 

If  you  reason  from  generals  to  particulars,  the  course  is  easy  and  safe : 
hat  if  you  rise  from  particulars  to  generals,  or  draw  inferences  from  one  par* 
ticular  to  another,  you  must  be  careful  that  the  particulars  in  every  material 
respect  resemble  each  other,  or  your  reasoning  will  be  illogical,  and  the  ana- 
logy will  fail.  This  is  strictly  true  in  every  science,  and  the  Bishop  of  lAan^ 
dafff  who  was  eminently  learned  in  many  sciences,  says,  in  The  Bishop  of 
London  v.  Ffytche^  *'  A  slight  variation  in  circumstances  vitiates  the  validity 
of  a  precedent,  and  the  ground  on  which  it  vitiates  it  is,  that  we  cannot  tell 
whether  thie  variation  of  circumstances,  had  it  been  contemplated  by  the 
court  which  first  established  the  precedent,  might  not  have  operated  so  as  to 
produce  a  dilTerent  judgment."  We  are  all  sensible  that  when  the  mind  is 
suspended,  as  it  were  in  equilibrio,  by  the  equal  prevalence  of  opposite  rea- 
soning in  cases  of  intricacy,  what  a  little  circumstance  would  cause  it  to  pre- 
ponderate, and  this  little  circumstance  by  which  any  case  differs  from  an 
adjudged  case,  lessens,  if  it  does  not  annihilate,  the  weight  of  a  precedent.  I 
will  presently  show  that  special  bonds  in  favor  of  particular  persons  cannot 
be  used  for  the  same  corrupt  purposes  as  general  bonds,  and  that  they  differ 
•5711  ^^^™  them  more  in  ^substance  than  they  do  in  form.  The  House,  in 
•I  The  Buhop  of  London  v.  Ffylche^  did  not  go  beyond  the  question 
raised  by  the  pleadings  in  the  cause.  The  question  put  to  the  judges  is  not 
whether  all  resignation  bonds  are  void,  but  whether  certain  specitied  bonds  are 
void ;  the  language  of  the  question  is.  Whether  an  agreement,  whereby  the 
ineombent  undertakes  to  avoid  the  benefice  at  the  request  of  such  patron,  be 
not  an  agreement  for  a  benefit  to  such  pdtron  ?  The  answer  of  the  learned 
Judge,  who  was  of  opinion  that  the  bonds  spoken  of  in  the  question  were 
ille^,  is  confined  to  general  bonds,  to  resign  on  request.  He  says,  '« In  this 
case  the  patron  was  presented  by  reason  of  an  agreement,  tkM  the  clerk 
should  give  him  a  general  bond  of  resignation,  which  being  a  profit  aud  bene- 
fit within  the  statute,  his  presentation  is  void  :  That  is  the  general  quesiiou 
on  the  plea.  Again  he  says,  **  the  form  of  these  bonds  facilitates  to  a  great 
degree  that  buying  and  selling  of  benefices,  which,  Bishop  Gibnon  says,  they 
were  introduced  for  the  purpose  of  effecting  :  the  legal  history  of  those  bonds 
shows  how  generally  they  have  been  used  for  that  purpose."  Whether  J^ord 
Chief  Justice  Eyre^a  reasoning,  that  because  the  form  of  these  bonds  was 
calculated  to  facilitate  the  buying  and  selling  livings,  therefore  (without  proof 
that  the  bond  in  question  was  intended  to  be  used  for  such  purpose,)  all  such 
bonds  are  to  be  holden  to  be  simoniacal,  be  just,  or  not,  it  cannot  apply  to  the 
bond  in  the  present  case  :  such  reasoning  cannot  apply  to  bonds,  the  history 
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of  which  does  not  show  that  they  have  heen  used  to  faeiiitate  the  sale  of 
livings,  and  which  can  only  be  used  for  such  a  purpose  in  one  case,  namelyv 
where  the  presentatbn  is  sold  to  a  person  incapable  of  being  presented  whilst 
the  church  is  void,  and  a  bond  is  taken  from  the  clerk  presented,  to  resign 
when  the  purchaser  shall  be  in  full  orders  Cases  of  this  sort  can  scarcely 
ever  occur  ;  they  must  be  so  rare  *that  it  is  impossible  to  make  them  t^m^ 
the  grounds  of  a  general  condemnation  of  such  bonds.  It  is  enough  ^ 
that  the  bond  may  be  avoided  when  such  a  corrupt  use  of  it  is  proved.  The 
reverend  prelates  who  favored  the  House  with  their  opinions  in  the  case  of 
Hit  Biihop  of  London  v.  J^ytche,  although  they  expressed  doubts  of  the 
legality  of  bonds  in  any  form  or  under  any  circumstances,  confined  their 
judgments  to  general  bonds,  and  all  their  reasoning  went  to  prove  the  im- 
policy of  general  bonds  only.  The  Bishop  of  Bangor  says,  ^  I  am  inclined _ 
to  think  that  bonds  of  resignation,  whether  the  condition  be  special  or  gene- 
ral, are  within  the  express  letter  of  the  statute  of  EUzabelh,  because  it  is 
impossible  to  conceive  how  a  presentee  can  in  any  instance  give  a  bond  of 
resignation  to  a  patron,  from  which  the  patron  will  not  derive  some  benefit  or 
reward  directly  or  indirectly.*'  This  is  but  the  inclination  of  opinion,  noi 
decided  judgment.  1  would  beg  to  observe,  that  if  the  principle  of  some 
benefit,  direct  or  indirect,  be  adopted,  (a  principle  altogether  inconsisteat  with 
the  legal  construction  of  penal  statutes)  many  most  conscientious  patrons,  as 
well  as  ecclesiastical  as  lay,  have  committed  the  detestable  crime  of  simony. 
The  Bishop  of  Bangor  says,  ^  If  a  bond  of  any  sort  can  be  said  to  be  with* 
out  exception."  Except  these  expressions  of  dislike  of  any  bonds  of  resig- 
nations, all  the  observations  of  the  reverend  prelates  are  directed  against 
general,  and  general  bonds  only.  The  Bishop  of  tSalUbury  says,  ^  General 
bonds  of  resignation  have  usually  been  given,  and  from  the  instant  they  are 
given,  the  wretched  presentee  is  taken  from  under  the  protection  of  that  law 
which  guards  every  other  subject  of  the  state.  He  ceases  to  be  free,  because 
he  holds  his  living  at  the  absolute  will  of  his  patron*  subject  to  his  caprice.** 
The  Bishop  of  Bangor,  speaks  always  of  general  bonds.  ^  Suppose,'^  says 
his  Lordship,  *'  that  a  patron  presents  a  clerk  to  a  benefice  ^without  r«R^9 
receiving  any  money,  bond,  or  assurance  for  money,  but  the  clerk  en-  ' 
ters  into  a  bond  to  resign  on  six  months'  notice :  as  soon  as  he  is  in  posses- 
sion, the  patron  demands  a  lease  of  certain  tithes  at  an  under  rent.**  His 
Lordship  sums  up  his  argument  by  saying,  *'  the  worst  and  most  corrupt 
practices  may  be  carried  on  under  general  bonds  of  resignation.**  The  Bishop 
of  Llandaff,  speaks  of  general  bonds  only.  The  Bishop  of  Gloucester  says, 
*^  A  bond  which  conceals  the  consideration  for  which  it  was  given,  and  which 
may  easily  be  abused  to  the  most  oppressive  and  iniquitous  purposes,  affords 
a  strong  suspicion  of  a  bad  design.  If  the  consideration  were  a  good  one, 
why  is  it  not  expressed  as  in  special  bonds  it  always  is,  in  plain  words  ?'* 
Although  these  learned  prelates,  from  a  proper  regard  for  the  independence 
of  the  cleigy,  and  a  jealousy  of  what  they  thought  interfered  with  the  au- 
thority of  their  order,  disliked  all  resignation  bonds,  yet  it  is  clear,  that  they 
only  decidedly  condemned  general  bonds.  The  Bishop  of  Giouceiter,  dis- 
tinctly admits  not  only  the  legality,  but  the  propriety,  of  some  special  bonds 
of  resignation. 

The  reasoning  of  Lord  Thurlow^  goes  only  to  impugn  general  bonds. 
**  Nobody,*'  he  says,  **  contends  that  the  practice  is  not  wicked,  destructive* 
and  pernicious  to  the  discipline  of  the  church,  and  contrary  to  the  spirit  of 
the  law  under  which  it  was  carried  on  :  he  could  produce  evidence  of  an  offer 
to  sell  an  advowson,  upon  which  the  purchase-money  was  calculated  and  put 
on  a  general  bond  of  resignation  (no  such  arrangement  could  be  made  on  a 
special  bond  ;)  and  he  knew  that  instances  of  it  were  frequent.**  {Cunnings 
ham,  156.)  Your  Lordships  are  aware  that  Lord  7*Aur/oti7,  had  recently 
changed  his  opinion.    When  The  BUhop  of  London  t.  Ffytche^  came  befoie 
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bim  in  the  Court  of  Chancery,  that  learned  Lord  said,  •*  If  there  were  no 
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caaee*  I  should  think  it  'clear,  that  a  mere  bond  for  resignation  could 
not  be  criminal,  unless  it  wene  a  profit  or  benefit  to  the  patron."  Many 
cases  have  determined  that  these  bonds  were  good  ;  the  effect  of  the  determi- 
nation is,  that  they  are  not  simoniacal,  nor  against  the  policy  of  the  law.  1 
Hrowrij  98.  His  Lordship's  argument  in  the  House  of  Lords,  so  far  from 
proving  that  bonds  to  resign  in  favor  of  a  son  or  a  brother,  (which  no  reason- 
able man  could  say  are  wicked  and  {lernicious  to  the^ discipline  of  the  church, 
and  could  be  made  use  of  to  enable  sales  of  benefices)  are  illegal,  shows  tliat 
general  bonds  of  resignation,  although  under  cincumstances  voidable  in 
Chancery,  are  not  void  at  common  law.  He  says,  **  The  bond  is  not  capa- 
ble of  being  avoided  but  by  averments  of  bad  consideration  and  use ;  if  you 
cannot  aver  upon  it  in  that  manner,  whatever  the  common  law  may  do  with 
it,  by  the  common  law  it  cannot  be  rescinded/'  (Cwimngham^  158.)  His 
Lordship  then  compares  them  to  marriage,  brokage  bonds,  and  says,  ''  Abund- 
ant cases-  may  be  put,  to  show  that  it  is  impossible  to  avoid  those  bonds  at 
law  ;*'  and  refers  to  the  case  of  Hall  v.  Poiter^  Cunn.  35,  decided  in  this 
House,  in  confirmation  of  his  opinion.  If  I  understand  this  argument,  it  is 
not  that  every  general  bond  is  void  at  law,  but  that  it  may  be  avoided  if  a  bad 
use  be  made  of  it.  Lord  Maxafitid^  says,  **  The  case  stands  singly  on  this 
proposition,  whether  an  agreement  by  a  general  bond  of  resignation,  in  con* 
sideration  of  a  presentation,  was,  by  31st  of  Siizabeih^  simoniacal,  corrupt, 
and  void/* 

I  hope  I  have  clearly  shown,  from  the  pleadings,  the  questions  put  to  the 
Judges,  and  the  opinions  of  the  Judges  and  Members  of  this  House,  that  the 
question  now  submitted  to  us  by  your  Lordships,  is  not  touched  by  the  judg- 
ment in  The  BUhop  s^  London  v.  ffyUhtn  It  has  been  stated,  that  special 
bonds  differ  only  in  form  from  general  bonds ;  thai  the  condition  to  resign 
*5751  ^^^  ^  ^  ^^^^^  ^^  *such  as  are  neither  the  children  nor  relations  of 
J  the  patron  ;  that  if  the  names  of  two  persons  may  be  introduced  into 
such  bonds,  the  names  of  any  greater  number  of  persons  may  be  inserted. 
Put  into  a  special  bond  as  many  names  as  you  please,  you  can  no  more  make 
it  in  form  or  substance  like  a  general  bond,  than  by  adding  equal  numbers  to 
an  equal  number  you  can  make  the  total  equal.  You  cannot,  by  a  special 
bond,  reduce  the  incumbent  to  the  same  state  of  dependence  on  the  caprice 
of  the  patron  as  by  a  general  bond ;  you  cannot  render  it  available  lo  accom- 
plish the  sale  of  a  benefice,  as  you  can  a  general  bond.  If  a  living  be  vacant 
it  cannot  be  sold;  but  if  general  bonds  were  permitted,  the  patron  might  pre- 
sent to  the  vacant  benefice.  Take  a  general  bond  of  resignation  from  the 
presentee,  and  when  he  has  got  hisprice  for  the  benefice,  cjUI  on  the  incum- 
bent to  resign ;  and  thus,  as  Lord  TImrlow  says,  *'  he  may  calculate  the  pur- 
chase-money  on  a  general  bond  of  resignation.*'  The  patron  cannot  make 
this  calculation  on  a  speeial  bond,  even  if  he  be  not  obliged  to  present,  on  die 
resignation  of  the  incumbent,  the  person  mentioned  in  the  bond,  and  on  whose 
behalf  the  resignation  is  called  for.  If  a  special  bond  can  be  made  use  of 
to  evade  the  penalties  of  the  statute  of  Elizabeth^  the  taking  it  for  such  a 
purpose,  if  properly  pleaded  and  proved,  woaUl  reader  it  void  ;  and  the  inser- 
lion  of  an  unusual  number  of  names,  and  those  persons  not  connected  with 
the  patron,  woujd  be  evidence  of  such  an  inteuC 

1  am  not  prepared  to  say  that  tbe  persons  in  whose  favor  resignations  are 
required  must  be  relations  of  the  patron.  He  may  honestly  think,  that  a 
person  who,  from  temporary  infirmity  or  absence,  or  from  his  not  yet  being 
in  orders,  is  incapable  of  being  presented  to  the  living,  will,  when  tlie  disabiU 
ity  shall  be  removed,  be  the  fittest  person  to  fill  the  church.  But  I  think,  my 
*576l  ^^''^'*  ^^^^  ^  patron  may  be  compelled  to  present  the  person,  for  the 
^  purpose  of  presenting  whom  he  calls  on  the  incumbent  to  resign,  and 
that  he  may  thus  be  prevented  from  making  an  improper  use  of  tlie  power 
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given  him  by  the  bond.  As  my  Brother  Gatelee,  has  said,  the  Bishop  may 
refuse  to  accept  the  resignation*  uniil  he  has  in  his  hands  the  presentation  of 
him  in  whose  favor  the  resignation  is  required ;  or  the  inoumbent  may  make 
a  conditional  resignation.  Such  conditional  resignations  have  been  made 
where  livings  have  been  exchanged.  Sir  Simon  Degge^  gives  us  the  form 
of  such  a  resignation,  in  which  the  Bishop  is  expressly  required  not  to  admit 
the  other  clerk,  unless  the  exchange  be  completed,  but  to  consider  that  resig« 
nation  as  of  no  effect.  This  agrees  with  the  common  law.  Lord  Coke,  says, 
^  If  two  exchange  lands,  and  one  die  before  the  exchange  is  executed,  it  is 
void."  There  are  several  instances  in  which  courts  of  equity  have  interfered 
to  prevent  the  making  an  ill  use  of  these  bonds.  No  case  is  to  be  found  of 
an  action  at  law :  but  as  the  loss  of  a  benelice  is  the  loss  of  a  temporal  ad- 
vantage, otherwise  the  Court  of  Chancery,  could  not  have  interfered,  1  should 
think  that  there  could  be  no  doubt,  that  if  a  patron  called  on  an  incumbent  to 
resign  his  benefice  to  the  intent,  and  for  the  sole  and  only  purpose,  that  he 
might  present  ^,  H,^  in  favor  of  whom  the  patron  had  a  right  to  call  on  the 
incumbent  to  resign,  and  after  having  obtained  the  resignation  by  such  fulse 
pretence,  he  presented  C  />.,  for  wlwm  the  bond  did  not  authorize  the  patron 
to  require  a  resignation,  compensation  for  the  injury  the  incumbent  had  sus- 
tained  might  be  recovered  in  an  action.  If  such  an  acUon  be  not  maintain- 
able, a  man  may,  through  fraud,  sustain  a  temporal  injury,  and  yet  have  no 
redress,  which,  I  apprehend,  would  be  inconsistent  with  the  first  principles 
of  our  law. 

*  Although  the  validity  of  general  bonds  was  supported  in  a  great   r«e»« 
number  of  decided  cases,  there  were  some  in  which  it  was  «loubted,  and   ^ 
others  in  which  they  were  declared  to  be  illegal. 

Lord  Keeper  North  said  he  was  not  satistied  that  such  bonds  were  good  in 
law.  In  the  case  of  Graham  v.  Graham  such  bonds  were  holden  to  be  within 
the  statute  of  Elizabeth^  by  the  Court  of  Common  Pleas,  in  the  15th  oiJamet 
the  First.  Where  authorities  clash,  a  court  of  error,  at  the  same  time  that  it 
confirms  some  judgments,  must  overrule  such  as  are  contrary  to  them ;  but 
where  there  is  a  long  series  of  decisions,  no  authority  can  be  opposed  to  them. 
I  think  a  court  of  law  cannot  overturn  them. 

The  legality  of  special  bonds  is  supported  by  decisions  both  of  common 
law  courts  and  courts  of  equity,  from  the  time  of  Hmry  the  Fourth  to  the 
present.  In  Jont$  v.  Lawrence  it  was  recited  on  the  bond,  that  it  was  the 
intention  of  the  obligee  to  preserve  the  presentation  for  his  son,  when  he 
should  be  capable  of  taking  the  living.  The  obligor  bound  himself  to  resign 
within  three  months  after  request.  The  King's  Bench  first,  and  afterwards 
the  Court  of  Exchequer  Chamber,  held,  that  a  bond  to  resign,  on  request,  if 
the  patron  will  present  his  son  thereto  when  he  should  be  capable  of  taking 
the  living,  is  good.  This  is  the  decision  of  all  the  Judges  of  England  in  the 
eighth  of  Jame9  the  First.  Lord  Coke  was  then  Chief  Justice  of  the  King's 
Bench ;  and  in  his  reading  in  the  statute  of  Elizaheth,  he  says,  that  he  was  in 
parliament  when  that  act  passed :  that  he  voted  with  the  proceedings  of  tha 
House ;  and  he  concurred  with  the  other  judges  that  such  a  bond  was  valid. 
Can  your  Lordships  have  so  safe  a  guide  to  lead  you  to  the  true  meaning  of 
the  statute,  as  one  of  the  most  eminent  lawyers  that  ever  lived,  who  took  a  part 
in  the  making  the  law,  knew  the  *evil  that  parliament  meant  to  correct,  r«e^o 
and  the  exact  extent  to  which  it  was  intended  the  remedy  should  be  ^ 
carried  ?  In  Hilliar  v.  Sfapieton^  Michaelmas^  1707,  the  Jxird  Keeper  said, 
**  Resignation  bonds  have  been  allowed,  since  the  statute,  only  to  preserve  the 
living  for  the  patron  himself,  or  for  a  child,  or  to  restrain  the  incumbent  from 
non-residence,  or  a  vicious  course  of  life.*'  If  the  bond  be  general,  his  Lord- 
ship observes,  a  particular  agreement  must  be  proved  to  resign  for  the  benefit 
of  a  friend  that  would  be  presented ;  and  without  such  agreement  llic  l>unJ 
ought  not  to  be  sued  on. 
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In  Petit  V.  Coptic  Str.  584,  the  bond  was  to  resign  wh  .n  the  patron's 
nephew  came  of  age.  Instead  of  the  patron's  requiring  a  resignation,  an 
agreement  was  made  that  Ptdt  should  hold  the  living,  paying  the  nephew  30/. 
a  year.  This  payment  was  made  for  seTeral  years,  but  was  aderwards  re- 
fused,  and  the  bond  put  in  force.  The  chancellor  granted  an  injunction,  bat 
said  it  was  not  on  account  of  any  detect  in  the  bond,  which  he  held  good,  but 
on  account  of  the  use  that  had  been  made  of  it. 

in  an  anonymous  case  in  13  ly,  3,  Powell  J.,  concurred  with  Bltncow,  the 
only  other  judge  in  court,  in  supporting  a  general  bond,  because,  he  says,  it 
may  be  to  an  honest  intent,  as  that  the  patron  may  have  a  son  of  his  own 
capable  of  taking  the  benefice ;  but,  says  he,  if  this  was  the  real  motive,  why 
should  it  not  be  eipressed  in  the  condition  7  This  very  learned  judge  enter* 
tained  no  doubt  of  the  legality  of  special  bonds,  or  of  the  justice  or  policy  of 
allowing  them.  In  Parlridgt  v.  lyAlslon,  the  Court  of  King's  Bench  said 
they  were  bound  by  an  established  series  of  precedents  to  give  judgment  for 
the  plaintiff  in  an  action  on  a  bond  on  a  condition  to  resign  in  favor  of  a  son 
of  the  patron.  This  ease  might  have  been  carried  to  the  House  of  Lords,  for 
*5791  ^^  question  was  raised  on  the  record,  but  *the  judgment  was  never 
-I  disputed.  To  these  decisions  no  judgment  of  any  court,  no  dhtum  of 
any  judge,  can  be  opposed.  The  over-ruling  of  so  many  authorities,  by  any 
power  but  that  of  the  legislature,  will  destroy  entirely  the  certainty  of  the  law  ; 
no  man  can  know  what  are  his  rights  or  duties. 

We  talk  much  of  national  faith ;  I  hope.  My  Lords,  it  will  ever  be  kept 
inviolable.  National  faith  is  not,  however,  confined  to  any  particular  com- 
pacts ;  it  requires  the  strict  observance  of  all  laws  under  the  sanction  of  which 
any  of  the  subjects  of  this  empire  have  acquired  any  rights.  The  contrary 
of  these  decisions  would  be  a  breach  of  national  faith  to  those  who  have  been 
ordered  by  them  to  purchase  advowsons.  Immense  sums  of  money  have 
been  expended  in  buying  advowsons  and  presentations,  from  the  highest 
assurance  next  to  that  of  an  express  declaration  by  the  legislature,  that  in  case 
of  livings  becoming  vacant  before  those  on  whom  the  purchasers  intended  to 
bestow  them  are  capable  of  taking  orders,  they  might  present  to  such  livings, 
and  take  the  security  of  a  bond  from  the  presentees  for  the  resignation  of 
them  when  the  person  for  whom  they  are  intended  shall  be  in  priet>t's  orders. 
Many  of  these  purchasers  have  no  other  provision  for  their  children,  but  the 
living  so  purchased.  Ecclesiastics  as  well  as  laymen  have  dealt  in  these 
bonds  of  resignation.  Lord  Mantfield  says,  a  Bishop  of  SalUbury^  before 
his  (Lord  MannfieldTa)  time,  frequently  took  them.  This  is  not  said  of  that 
right  reverend  prelate  by  way  of  reproach,  but  to  show  that  men  of  the  high- 
est  character  did  not  consider  that  the  taking  such  bonds  was  improper. 

Your  Lordships  will  permit  me  to  remind  you  that  if  you  decide  that  these 
bonds  are  within  the  statute  of  EHz»^  you  make  those  who  have  given,  and 
those  who  have  taken  them,  criminals.  Both  the  plainiiff  and  defendant  in 
error,  and  many  other  persons,  as  well  clergymen  as  laymen,  have,  whilst 
•Sflni  "^^ii^  under  the  sanction  *of  the  Courts  of  Wesiminater,  committed 
•1  the  scandalous  crime  of  simony,  and  subjected  themselves  to  all  the 
penalties  of  the  statute  of  Eliz,  I  am  aware,  my  Lords,  that  this  argument 
was  answered  in  The  Bishop  of  London  v.  Ffytche,  by  saying  that  these  conse- 
quences of  the  jiidgment  could  be  prevented  by  an  act  of  parliament ;  your  Iy)rd- 
ships  cannot  have  forgotten  the  answer  of  Lord  Mannfitld  to  this  observation  : 
**  What !  pass  a  judgment  to  do  mischief,  and  then  brin?  in  a  bill  to  cure  it  !*' 
I  will  add,  will  you  condemn  men  by  a  judgment  that  has  all  the  vice  of  an 
ti  post  farJo  law,  and  after  confiscating  their  property,  save  them  from  further 
punisiiment  by  a  statute  pardon  ?  But  let  us  forgot  for  a  moment  that  there  are 
any  decisions  on  the  subject.  The  statute  of  Eliz.  cannot  be  holden  to 
embrace  this  case  without  setting  aside  rules  that  since  the  revolution  have 
been  uniformly  observed  by  all  judges,  and  which  tempers  wit)^  mercy  the 
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juBtieiC  of  our  criminal  Uw.  The  stuMUe  of  EHg,  is  a  penal  law.  The  rule 
to  wiiich  I  allude  rmiuirea  that  all  penal  lawa  should  be  construed  sUictly* 
that  no  case  should  be  holden  to  be  reaebsd  by  them  bfit  such  as  are  withip 
both  the  spirit  and  letler  of  such  laws.  If  these  rules  are  violated,  the  fate  of 
accused  persons  is  decided  by  the  arbitrary  discretion  of  judges,  and  not  by 
the  express  authority  of  the  laws.  If  general  words  follow  an  enumeratioa 
of  particular  cases,  such  general  words  are  by  another  rule  of  construction 
holden  to  apply  only  to  cases  of  the  saine  l^ind  as  those  which  are  expressly 
mentioned.  By  the  14  G,  2^  c,  1,  persons  who  should  steal  sheep  or  any 
other  cattle  were  deprived  of  the  benefit  of  clergy.  The  stealing  of  any  cattle, 
whether  commonable  or  not  con>moBablei  seems  to  be  embraced  by  these 
general  words,  any  other  cattle ;  but  by  die  15  G.  2,  g.  34,  the  legislature  de- 
clared that  it  was  doubtful  lo  what  sorts  of  caitje  the  foriper  act  extended 
besides  sheep,  and  enacted  and  d9clared  *that  the  act  was  meant  to  r«Rg| 
extend  to  any  bull,  cow,  ox,  steer,  bullock*  heifer,  calf,  and  lamb,  as  *- 
well  as  sheep,  and  to  no  otW  catlie  whatsoever.  Until  the  legislature  dis* 
tincdy  specified  what  cattle  were  n^eant  tp  be  included,  the  juci^es  felt  that^ 
they  could  not  apply  the  statute  to  any  oilier  cattle  but  sheep.  The  legisla- 
ture by  the  last  act  says  ii  wa9  Dot  to  be  extended  to  horses,  pigs,  or  goats, 
although  all  these  are  cattle.  Lord  Chief  3aron  Comyn  says :  **  A  peaai 
statute  shall  not  be  ex4«nded  by  equity,  and  ibe  general  words  of  a  penal  sta- 
tute shall  be  restrained  for  the  heoefii  of  him  against  whom  the  penalty  is 
inflicted.'* 

By  the  31  Eliz,  0.  6, «.  4*  for  the  avoiding  simony  and  corruption  in  pre- 
senUitions,  collations,  and  donations  pf  and  to  any  benefices,  dignities,  pre^ 
bends,  and  other  linringa  and  promotions  eedesiastical,  and  in  admissions,  in«* 
stitutions.  and  inductions  tq  the  same,  if  any  person  or  persons  shall  for  any 
sum  of  money,  reward,  gift,  profit,  or  benefit,  directly  or  indirectly,  or  for  or 
by  reason  of  any  promise,  agraement,  grant,  bond,  covenant,  or  other  assur* 
ance,  of  or  for  any  sum  of  money,  reward,  gift«  profit,  or  benefit  whatsoever, 
directly  or  indirecdy,  present  or  collate  any  person  to  any  benefice,  with  euro 
of  souls,  dignity,  preferment,  or  living  ecclesiastical,  the  presentation,  colla- 
tion, gift,  and  bestowing,  and  every  admission*  institution^  investiture,  and 
induction,  shall  be  utterly  voidi  frustrate,  and  of  none  eflect  in  law,  and  the 
person,  giving  or  taking  the  money,  dtc,  shall  forfeit  double  the  value  of  one 
year*s  profit  of  the  benefice,  and  the  person  accepting  the  benefice  shall  be  for 
ever  disabled  from  holding  the  same.  The  only  words  in  this  statute  that  can 
be  so  far  stretched  as  to  reach  the  bond  which  is  the  subject  of  the  present 
action,  are  profit  or  benefit ;  but  these,  accordii\g  to  the  restrictive  rules  of 
construing  penal  statutes,  mean  only  profits  or  benefits  ejusdem  gmerU  with 
money,  rewards,  or  gifls,  such  as  bills  of  exchange,  ^'instead  of  money,  r«ggo 
leases  of  tJie  tithes  or  profits  of  the  benefice,  or  loans  of  money  or  other  ^ 
valuables  for  a  long  or  indefinite  period  of  time,  instead  of  immediate  gifts  of 
the  same  things.  If  this  construction  be  not  put  on  the  words,  no  patron* 
mther  lay  or  ecclesiastical,  can  present  or  collate  a  son  that  is  dependant  oa 
such  patron  to  any  preferment  in  the  church,  without  being  guilty  of  simony. 
If  a  bond  for  the  resignation  of  a  living  in  favor  of  a  son  be  a  benefit,  the 
presentation  of  a  son  to  %  vacant  benefice  must  be  a  benefit,  for  the  first  ie 
only  a  means  of  obtaining  the  second.  Indeed,  there  can  be  no  doubt  that  if 
a  patron  has  a  son  whom  he  maintains,  it  is  generally  a  benefit  for  him  to 
have  a  living  to  which  he  can  present  such  son,  for  few  persons  would  allow 
a  son  as  much  after  he  was  in  possession  of  a  benefice  as  he  received  before. 
But  this  was  not  that  corrupt  benefit  which  was  contemplated  by  the  legisla- 
ture when  this  statute  was  passed.  Whatever  expressions  are  to  be  found 
in  the  act,  the  object  of  the  legislature  was  only  to  prevent  simony,  and  such 
advantages  as  these  weie  never  thought  to  be  simoniacal.  Lord  Chief  Justice 
De  Grey  savs.  in  2  tit.  Rep.  1052,  the  stamte  has  not  adopted  all  the  wild 
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nctioiM  of  the  canon  with  regard  to  simony ;  bat  the  gtring  or  granting  this 
bond  would  not  amount  to  simony  even  by  the  eommon  law.  The  words 
that  approach  nearest  to  it  are  those  of  the  canon  of  1229 :  NuUi  iiceat  ecde- 
iiofn  notnine  dotaHfaiis  ml  aiiqmtn  tranrferre:  all  the  other  canons  are  con'- 
fined  to  the  traffioing  in  presentations,  and  preventing  the  granting  of  leases 
and  pensions  by  incumbents.  One  definition  of  simony  by  a  canonist  is, 
$iudw9a  vohmiat  emefidi  vel  vmdtndi  aiiquod  apirituaie  vei  spiriluaH  «n- 
nexum.  This  definition  can  by  no  construction  be  extended  to  special  bonds 
of  resignation  made  to  enable  a  patron  to  provide  for  his  relation  or  friend. 
^5fiai   ^''^^^  writer  has  defined  simony  to  be  ^tpirUtioHum  accepiio  vel 

i  donatio  non  grattrifa.  These  words  non  grafuUa  are  used  as  the  op- 
posite of  graluUa^  and  only  apply  to  a  corrupt  bargain  for  money,  or  other 
direct  property.  In  (exchanges,  each  party  proposes  to  himself  some  benefit ; 
the  one  expects  to  get  more  profit,  the  other  a  more  healthy,  or  agreeable,  or 
advantageous  residence.  Yet  exchanges  are  expressly  allowed  by  the  statute 
of  Elizabeths  because  exchanges,  though  productive  of  temporal  advantages 
to  one  or  both  parties,  are  not  the  vile  oormpt  eontraets  which  were  intended 
to  be  prohibited  by  the  legislature.  But  it  has  been  said  by  one  of  my  learned 
brothers  this  is  a  benefit  and  profit,  because,  by  means  of  it,  money  will  be 
obtained,  for  if  the  judgments  of  the  courts  below  should  be  confirmed,  the 
defendant  in  error  will  get  10,000/.  The  performance  of  the  condition  of  all 
bonds  is  enforced  by  pecuniary  penalties,  and  which  pecuniary  penalties  may 
in  the  event  of  a  breach  of  the  condition  be  recovered.  This  is  the  case  when 
bonds  are  given  for  the  faithful  performance  of  any  oflice.  Yet  such  bonds 
have  been  enforoed  over  and  over  again,  and  no  such  objection  was  ever  made 
to  them.  If  the  intent  of  the  obligee  was  to  obtain  the  penalty  of  the  bond, 
and  not  the  resignation  of  the  living,  such  intent  would  be  corrupt,  and  the 
bond  made  to  carry  it  into  execution  would  be  void.  That  would  not  be  a 
resignation  bond,  but  a  money  bond ;  all  that  was  said  about  resignation  being 
a  mere  color  to  cover  the  corrupt  intent.  But  this  corrupt  intent  not  appear* 
ingon  the  face  of  the  bond  must  be  pleaded.  There  is  no  such  plea  in  the 
present  case,  nor  is  there  the  least  reason  to  suspect  that  the  defendant  in 
error  ever  contemplated  so  mercenary  and  so  base  an  object.  He  expected 
that  the  obligor  woold  perform  the  condition  of  the  bond,  and  then  no  money 
or  other  corrupt  benefit  could  have  been  offered. 
*5841        r^  ^^  consistent  with  justice  or  common  sense,  that  a  man  is  to  kyse 

•■  his*  right  because  his  opponent  compels  him  by  a  breach  of  his 
contract  to  sue  for  a  penalty,  which  he  neither  expected  or  desired  ?  Mr. 
Jnstice  Heath  says,  in  The  Bishop  of  London  v.  Ffytehe^  ^  The  law  con* 
stfues  bonds  according  to  the  intent  of  the  parties,  and  in  all  bonds  with  a 
condition,  the  penalty  is  only  considered  as  enforcing  the  condition.  So,  my 
Lords,  although  a  patron  can  derive  no  peeunianry  advantage  from  the  presen- 
tation to  a  living*  yet  if  his  clerk  be  not  admitted,  the  law  permits  him  to 
recover  damages  in  a  quare  impedU"  It  has  been  insieted,  that  advowsons 
are  pore  trusts,  and  that  patrons  in  the  execution  of  these  trusts,  have  no 
right  to  consider  their  families,  or  adc^ting  any  means  for  reserving  presen- 
tations  for  any  of  their  children  or  relations.  This  opinion  is  founded  on 
what  Lord  Coke  says,  that  a  guardian  in  socage  does  not  take  a  presentation 
to  a  living,  because  he  can  make  money  of  it.  This  doctrine  has  led  to  the 
ridieitloua  eeremony  of  the  guaidian  putting  the  pen  into  the  hands  of 
M  hkhm  in  his  cradle,  and  guiding  iu  feeble  hand  while  it  signs  a  presentatioB. 
But  executors  and  administrators  of  lay  patrens,  present  to  \mngt  that  have 
become  vacrnit  hi  the  lifetimes  of  their  testaton  or  ifflestetes.  Presentaiions 
st«  not  pofe  spiritual  tnists :  if  they  had  b^en  so  consider^,  the  biehope  eonld 
neirer  have  MaWtA  dietti  to  be  dispensed  of  by  laymen*  Jbdrowsons  in  gnm 
«r  next  pMreflMtions,  eould  neter  hirre  iMien  fPmnitted  lo  be  ^oM.  Areh- 
bisbope  NNM  not  leave  ofrtions  10  4l0lr  wMbws  or  other  lay  ponMW*    The 
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learne<l  Selden,  calls  the  right  of  lay  patrons  to  present  to  church  livings, 
'*  7*he  interest  of  patronage  which  the  lay  founders  challenged  in  their  new- 
erected  churches.'*  Jjord  Kemfon^  calls  a  right  of  presentation  a  trust  con- 
nected with  an  interest.  The  founders  of  lay  patronage,  when  they  endowea 
the  churches,  reserved  *the  right  of  patronage  and  the  right  of  taking  r«-Q> 
resignation  bonds  in  favor  of  their  children  and  descendants.  The  ^ 
bishops,  by  allowing  the  dedication  of  tithes  to  be  made  on  these  conditions, 
obtained  a  provision  for  many  churches  that  would  otherwise  have  remained 
without  endowment.  As  the  bishops  were  to  decide  on  the  fitness  of  the  per- 
sons to  be  presented,  they  wisely  thought,  that  the  allowing  patrons  the  priv- 
ilege of  taking  such  bonds  could  not  injure  the  church.  On  the  contrary, 
from  the  exercise  of  this  privilege,  the  younger  members  of  the  families  of 
great  land-owners  were  brought  into  the  church,  and  a,  connection  has  been 
kept  up  between  the  landed  interest  and  the  church,  which  greatly  contributes 
to  increase  the  security  and  influence  of  the  latter :  at  the  same  time  the 
members  of  great  families  are  generally  better  educated,  and,  from  those  family 
connections,  likely  to  be  more  respected  in  their  parishes,  than  any  other 
clergymen  that  can  be  found.  The  practice  of  taking  special  resignation 
bonds,  and  the  sanction  that  such  bonds  have  uniformly  received  from  the 
Courts  o(  ff ''est minster ^  are  the  highest  evidence  that  such  bonds  were  allowed 
by  the  original  compact  made  between  lords  of  manors  and  the  bishops,  when 
churches  were  founded.  These  were  some  of  the  interests  which  Seldtn 
says,  the  patrons  challenged  in  their  new-erected  churches.  It  has  been  said* 
that  a  clerk  who  has  given  one  of  these  bonds  cannot  subscribe  the  proper 
form  of  resignation,  or  take  the  oath  administered  on  his  institution.  The 
unhappy  men  who  have  taken  this  oath,  and  resigned  in  consequence  of  bonds 
of  resignation,  have  been  even  charged  with  perjury.  This,  my  liords,  is  a 
dreadful  charge  against  the  thousands  of  worthy  persons  who  have  given  such 
bonds,  and  honorably  performed  the  conditions  of  them.  The  objection  as 
to  the  form  of  resignation  assumes  that  the  words  sponte  pura  et  simpliciter 
are  an  ^essential  part  of  the  instrument  of  resignation.  There  is  no  r^Mft 
particular  settled  form  of  words  necessary  in  a  resignation.  In  fVal-  *- 
rond  V.  Pollard,  Dyer.  293  b.,  the  words  are,  arkimo  deliberalo,  certa  scitntia 
et  mero  motu  ex  quibusdam  causisjustis  et  rationabilibus  specialUer  tnoven- 
tibusn  ullre  et  sponte  dedisse.  Neither  these  words,  nor  any  thing  of  the  like 
import,  are  in  the  form  of  resignation  given  by  Degge. 

But  if  a  resignation  in  this  precise  form  were  required,  the  only  import  of 
the  words  sponte  pura  et  simpliciter  is,  that  the  clerk  was  not  driven  by  un- 
lawful violence  or  threats,  or  seduced  by  any  corrupt  agreement,  to  make  the 
resignation  ;  but  that  he  made  it  willingly,  and  because  he  thought  it  his  duty 
to  make  it.  With  regard  to  the  oath,  I  admit  that  by  Archbishop  Courtney^ $ 
decree,  persons  presented  are  required  to  swear  that  '*  obligali  non  sunt  nee 
eorum  amid  pro  se  juratoria  aut  pectmiaria  caudone  de  ipsis  benefidis  resign 
nandis.^*  These  words  are  not  in  the  oath  prescribed  by  the  Council  of 
li'estminsier,  1138,  or  that  of  the  Council  of  Oxford,  1236.  The  insertion 
of  them  by  the  archbishop  into  the  oath  required  by  his  decree,  shows  that 
he  and  those  who  advised  him  thought  that  the  oaihs  previously  taken  did 
not  reach  resignation  bonds.  The  archbishop  had  no  authority  to  alter  the 
oath,  and  if  any  bishop  were  now  to  refuse  to  admit  a  clerk  who  declined 
taking  this  oath,  he  would  render  himself  liable  to  damages  and  the  costs  of 
a  quare  impedit.  By  altering  oaths  of  office,  you  may  alter  tlie  condition, 
duties,  and  responsibilities  of  the  officers.  Parliament  only  can  do  this  in 
civil  offices  and  councils  of  the  clergy,  with  the  approbation  of  the  King.  In 
ecclesiastical.  Lord  Coke  says,  «*  a  new  oath  cannot  be  imposed  without  the 
authority  of  Parliament."  In  1603,  a  canon  was  made,  prescribing  a  form 
of  oath  to  be  taken  by  persons  presented  to  benifices,  and  this  canon  r«Ko» 
was  confirmed  by  the  King.     The  clergy  *who  assisted  at  tlie  convo-   ^ 
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cation  which  made  the  canon,  must  have  known  of  Archbishop  Courtney^a 
decree,  and  yet  they  have  omitted  in  the  form  of  oath  the  words  relative  to 
bonds  of  resignation.  How  is  this  omission  to  be  accounted  for  ?  Why, 
either  the  clergy,  or  those  who  advised  the  crown,  thought  that  bonds  of 
resignation,  if  not  abused,  were  legal  and  proper ;  and  therefore,  they  would 
not  allow  any  oath  to  be  administered  to  clerks,  which  should  prevent  them 
from  giving  such  bonds. 

1  have  heard  it  said,  why  will  not  patrons  rely  on  the  honor  of  clergymen  ? 
My  Lords,  if  the  clergy  cannot  give  bonds,  they  cannot  pledge  their  honor. 
If  the  one  is  a  violation  of  their  duty,  inconsistent  with  the  forms  of  resigna* 
tion  and  their  oaths,  so  is  the  other. 

The  last  objection  to  the  validity  of  these  bonds  is,  that  they  convert  an 
estate  for  the  life  of  the  incumbent,  into  an  estate  determinable  on  a  par* 
ticular  event,  during  the  life  of  the  incumbent.  Supposing  that  the  clergy* 
man*8  interest  in  his  benetice  be  exactly  the  same  as  that  of  a  lay  tenant  for 
life,  there  is  nothing  in  the  objection,  for  the  condition  to  resign  in  the  case 
of  a  benefice  forms  no  part  of  the  instrument  that  creates  the  interest  in  it : 
it  is  made  by  a  separate  deed.  '  Now,  my  Lords,  if  a  tenant  for  life  were  to 
give  a  bond  to  convey  back  his  estate  on  the  happening  of  a  particular  event, 
such  a  bond  would  not  be  voidable  in  law. 

The  objection  is  to  introducing  into  the  instniment  conferring  the  estate  a 
condition  that  is  inconsistent  with  it,  as  when  a  deed  conveys  to  B,  an  abso- 
lute indefeasible  estate  for  his  life,  and  contains  a  proviso  on  a  certain  event 
that  the  estate  shall  determine  in  the  lifetime  of  the  party  to  whom  it  is  given. 
Your  Lordships  will  perceive  there  is  more  of  technicality  than  reason  in  this 
distinction.  But  no  two  estates  are  less  like  each  other  than  that  of  a  clerk 
*5881  ^^  ^^^  benefice  and  that  of  a  lay  *tenant  for  life  ;  they  are  created  with 
^  different  objects ;  conditions  arc  annexed  to  one  which  are  not  an- 
nexed to  the  other ;  the  clergyman,  to  preserve  his  estate,  must  perform  the 
duties  of  his  church.  If  he  takes  another  benefice  without  a  dispensation, 
he  vacates  the  first.  These  conditions  arise  by  the  original  compact  between 
the  leaders  of  the  church  and  the  clergy,  that  I  have  already  referred  to# 

My  Lords,  I  humbly  hope,  that  I  have  proved  that  the  judgment  of  this 
House  in  The  liishop  of  London  v.  Ffylche,  does  not  bear  on  the  question 
now  to  be  decided  by  your  Lordships  ;  that  no  principle  can  by  any  just 
legal  reasoning  be  deduced  from  that  case  that  is  applicable  to  this  ;  that 
securing  a  benefit  for  a  brother  or  friend  is  not  a  profit  or  benefit  within  the 
meaning  of  the  statute  o( Elizabeth;  that  these  general  terms  must,  according 
to  the  true  and  established  rules  for  construing  penal  statutes,  be  restrained  by 
the  particular  words  that  precede  them  and  holden  to  mean  any  benefits  of 
the  same  sort  as  those  particularly  specified ;  that  the  taking  these  bonds  is 
not  an  abuse  of  the  right  of  patronage,  as  that  right  stands  according  to  the 
common  law,  and  that  they  are  not  inconsistent  with  the  estate  which  incum- 
bents have  in  their  benefices  ;  that  these  bonds  appear  to  have  been  used 
from  the  earliest  times  both  by  ecclesiastical  and  lay  patrons,  aj^d  have  been 
uniformly  supported  by  the  judgments  of  the  Courts  o^  fVest minster ;  that 
I  he  consequences  of  declaring  these  bonds  void  will  not  be  confined  to  the 
injury  done  to  the  long-established  rights  of  patrons ;  it  ^ill  let  in  a  laxity  in 
the  mode  of  construing  penal  statutes,  that  will  deprive  persons  accused  of 
crimes  of  the  benefit  of  that  humane  rule  which  secures  from  punishment  all 
whoss  oiljiices  are  not  clearly  within  the  letter  as  well  as  the  spirit  of  the 
law.  The  judgments  of  the  Courts  of  fVeBtmimiter  HalU  are  the  only 
•5891  '^"ihority  that  we  have  for  by  far  the  greatest  part  of  the  law  of  Eng* 
^  luniL  The  overturning  the  long  series  of  judgments  which  declares 
the  validity  of  these  bonds,  must  introduce  uncertainty  and  confusion  into 
every  branch  of  the  common  law.  Can  it  be  said  that  the  law  which  governs 
these  bonds  is  unjust!      No,  my  Lords:  the  injustice  is  in  destroying,  with 
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out  compensation,  a  vested  right.  Can  it  be  said  that  they  are  inconsistent 
with  the  policy  of  our  laws  ?  That  policy  encourages  us  to  provide  for  our 
children,  relations,  and  friends,  and  allows  us  to  bestow  on  them  odices  for 
which  they  are  duly  qualified.  In  ecclesiastical  benefices  the  public  have  a 
security  for  the  fitness  of  the  person  presented,  which  does  not  exist  in  other 
cases.  The  bishops  are  to  take  care  that  neither  friendship  nor  natural  affec- 
tion puts  a  clerk  into  a  church  who  is  not  duly  qualified  to  do  the  duties  of 
it.  If  a  patron  may  give  a  living  to  his  son,  or  relation,  or  friend,  what  ob- 
jection is  there  if  it  becomes  vacant  when  the  person  for  whom  it  is  intended 
is  incapable  of  taking  it,  to  his  permitting  some  other  person  to  hold  it  until 
the  incapacity  of  the  first  object  of  his  choice  be  removed  t  It  has  been  said 
this  can  be  done  in  the  case  of  no  other  office.  There  are  no  other  oflices 
that  have  been  created  by  the  patrons  and  endowed  out  of  their  estates  ;  a'ld, 
Uierefore,  there  could  be  no  legal  origin  for  the  right  to  take  such  bonds  in 
any  other  offices.  With  respect  to  other  offices,  there  are  no  judicial  author- 
ities to  support  such  a  right.  Your  Lordships  will  not  suppose,  that,  by 
holding  these  bonds  to  be  void,  you  will  make  patrons  forget  their  families, 
and  look  out,  unbiassed  by  affi^ction  or  friendship,  for  the  most  worthy  clergy- 
man to  fill  the  vacant  benefice.  Many  of  them  will  act  as  some  patrons  have 
done  where  a  living,  the  presentation  to  which  they  are  desirous  of  selling, 
becomes  void  before  it  is  sold,— they  will  present  some  old  man.  By  whom 
are  the  duties  *of  an  incumbent  likely  to  be  best  performed?  A  young  r«KAf| 
man  in  full  health  under  a  bond  of  resignation,  or  an  old  one,  who  has  ^ 
just  enough  of  life  left  not  to  be  liabl'j  to  be  objected  to  by  a  bishop  on 
account  of  his  imbecility  ? 

Many  owners  of  manors  with  advowsons  annexed,  will  sell  the  advowsons 
from  the  manors.  Those  who  pay  large  sums  of  money  to  purchase  advow- 
sons in  gross  will  not  be  the  most  likely  persons  to  hold  such  advowsons  a<i 
pure  trusts,  and  in  disposing  of  them  to  look  only  to  the  maxim,  detur  dignU 
ori.  Such  alienations  of  church  patronage  will  break  the  connection  between 
the  landed  interest  and  the  clergy.  The  young  men  of  family  are,  from  their 
educations  and  habits,  likely  to  make  the  best  parish  priests.  From  their 
connections  with  the  owners  of  lands  in  the  parishes  all  the  inhabitants  feel  a 
respect  for  them,  which  must  add  much  to  the  effect  of  the  instruction  they 
give.  Connection  with  proprietors  of  the  soil  gives  to  the  clergyman  the 
greatest  interest  in  the  happiness  of  his  parishioners,  and  stimulates  him  to 
promote  their  spiritual  welfare.  Such  persons  will  not  take  orders  when  the 
livings  which  their  ancestors  founded  are  severed  from  their  families.  I  am 
aware  these  are  rather  considerations  of  policy  than  law.  But,  my  Lords, 
if  there  be  any  doubts  what  is  the  law,  Judges  solve  such  doubts  by  considering 
what  will  be  the  good  or  bad  effects  of  their  decision.  I  say,  nearly  in  the 
words  of  one  of  the  bishops  in  The  Bithop  of  London  v.  Ffytche,  that  doc- 
trine cannot  be  law  which  injures  the  rights  of  individuals,  and  will  be  pro- 
ductive of  evil  to  the  church  and  to  the  community. 

Abbott  C.  J.     The  question,  my  Lords,  which  has  been  proposed  to  the 
Judges  is,  whether  sufficient  matter  appears  upon  the  record  to  show  that, 
either  by  statute  or  common  law,  the  bond  upon  which  the  action  '^of  r»«g| 
debt  was  brought  in  this  case,  and  stated  upon  the  record  to  bear  equal    1 
date  with  the  writing  of  presentation  therein  mentioned,  is  void  or  illegal  ? 

My  Ijords,  the  question  appears  to  me  to  consist  of  two  parts;  first, 
whether  enough  appears  on  the  record  to  show  that  the  bond  was  given  as 
the  price  or  consideration  of  the  presentation  to  the  benefice  ?  Secondly, 
BupposioL  tliis  to  appear,  then  whether  the  bond  is  void  by  the  statute  or  the 
common  law? 

As  to  the  first  part  of  the  question,  I  am  of  opinion  that  enough  does  ap- 
pear upon  the  face  of  the  record  to  show  that  the  bond  was  given  as  the  price 
or  consideration  of  the  presentation  to  the  benefice      If  the  fact  be  manifest 
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upon  the  f&ce  of  the  instrument,  it  is  not  necessary  to  .aver  it  in  order  to 
bring  it  to  the  notice  of  the  court  or  within  the  meaning  of  a  statute  ;  an<} 
that  the  fact  does  so  appear,  it  is  only  necessary  to  advert  to  the  language  of 
the  condition. 

In  this  case,  my  Lords*  the  statute  mentions  the  act  alone,  without  any 
epithet  or  qualification.  The  section  commences  with  this  preamble  :  **  Foe 
the  avoiding  of  simony  and  corruption  in  presentations,  collations,  and  dona- 
tions of  and  to  benefices,  dignities,  prebends,  and  other  livings  and  promotions 
ecclesiastical,  and  in  admissions,  institutions,  and  inductions  to  the  same,  be 
it  enacted,  that  if  any  person  shall  or  do  at  any  time,"  after  such  a  period, 
**  for  any  sum  of  money,  reward,  gift,  profit,  or  benefit,  direcdy  or  indirectly, 
or  for  or  by  reason  of  any  promise,  agreement,  &c.  of  or  for  any  sum  of 
money,  reward,  gif\,  profit,  or  benefit  whatsoever,  directly  or  indirectly 
present  or  collate  any  person,  &c.  to  any  benefice,  that  then  such  presentation 
shall  be  utterly  void.*'  It  is  to  that  section  to  which  I  would  beg  to  call  your 
Lordships*  attention,  from  which  it  appears,  that  the  mere  taking  of  any  gift, 
profit,  or  benefit  is  in  itself  an  avoidance  of  the  presentation.  It  is 
*5921  *^^^^^^^^y*  vi^h  respect  to  any  question  that  may  arise  upon  the  spu 
^  ute  of  Elizabeth^  or  any  question  that  may  arise  upon  the  common 
law,  to  see  what  the  fact  is,  the  question  being  whether  it  is  apparent  upon  the 
face  of  the  instrument  that  the  bond  is  given  as  the  price  of  the  presentation. 
It  seems  to  me  impossible  for  any  person  to  read  the  condition  of  this  bond 
as  it  appears  upon  the  record,  without  taking  it  that  it  was  given  as  the  price 
of  the  presentation,  and  that  the  presentation  was  given  as  the  consideration 
of  the  bond. 

It  begins  with  reciting,  that  Lewui  Richard  Lord  Sondes  is  the  patron  of 
the  rectory,  which  rectory  had  become  vacant  by  the  death  of  the  late  incum* 
bent.  The  next  recital  is,  **  That  my  Lord  Sondes,  by  writing  under  his  hand 
and  seal,  bearing  equal  date  with  the  above  written  obligation,  presented  the 
above  bounden  Brice  ffVliam  Fletcher  to  supply  the  vacancy  ;"  fnom  which 
it  appears  that  the  presentation  and  bond  are  connected  together ;  and  then  it 
goes  on,  "  and  whereas  the  said  Brice  fVilliam  Fletcher  has  agreed  to  resign 
the  said  rectory  into  the  hands  of  the  proper  ordinary  upon  such  request  or 
notice  as  hereinafter  mentioned,  so  as  that  the  said  rectory  may  thereby  again 
become  vacant."  Can  any  person  read  this  and  not  conclude  that  the  pre- 
sentation and  the  bond  were  concurrent  acts, — that  they  were  founded  upon  a 
prior  agreement  to  resign  ?  This  was  evidently  the  opinion  of  Lord  Mans- 
field in  The  Bishop  of  London  v.  Ffytche.  That  being  so,  my  Lords,  for 
the  reasons  which  I  have  just  given  to  your  Lordships,  I  am  of  opinion  that 
there  is  enough  upon  the  face  of  the  record  to  show  that  this  bond  was  given 
as  the  price  of  the  presentation. 

Then,  my  Lords,  the  second  inquiry  which  arises  is,  whether  such  a  bond, 
given  as  the  price  or  consideration  of  the  presentation  is  void  in  law.  Upon 
this  question  I  conceive  the  true  inquiry  to  be  only  whether  this  bond 
"5031  *'^  within  the  rule  and  principle  of  the  decision  in  the  case  before  men* 
^  tioned  of  Th%  Bigh(w  of  London  v.  Ffylche.  I  consider,  my  Lords, 
that  case  to  have  establishea  a  rule  and  principle  binding  upon  all  jurisdictions 
except  that  of  your  Lordships*  House.  It  is  true  that  the  question  there  arose 
directly  upon  the  presentattony  and  not  upon  the  bond;  but  it  ia  treated 
throughout  as  being  one  and  the  same :  and  as  the  presentation  and  the  bond 
are  the  price  and  consideration  of  each  other,  it  seems  impossible  to  lay  that 
the  one  can  be  good  and  valid,  and  the  other  bad  and  void. 

That  case,  my  Lords^  arose  upon  a  presentation  accompanied  by  a  bond  to 
resign  upon  the  request  of  the  patron ;  a  general  resi^tion  bond,  as  it  ha« 
been  called.  The  present  case  arises  upon  a  presentation  accompanied  by  a 
bond  to  resign  upon  request,  whereby  and  so  as  that  the  patron  may  be  ena* 
bled  to  present  one  of  his  two  brothers  in  the  condition  named,  when  attcb  of 
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them  as  is  to  be  presented  shall  be  capable  of  taking  an  ecclesiastical  benefice  ; 
the  agreement  having  been  that  the  presentee  should  so  resign  to  the  intent 
that  the  patron  may  present  one  of^  those  two  persons.  This,  therefore,  my 
Lords,  is  one  of  those  that  have  been  called  special  resignation  bonds. 

The  declared  object  of  the  resignation  is  the  presentation  of  one  of  the  two 
persons  named ;  but  as  the  resignation  of  the  incumbent  must  precede  the  pre- 
sentation of  another  clerk,  I  am  at  a  loss  to  know  how  the  presentation  of  the 
particular  clerk  is  to  be  secured  or  enforced,  or  the  incumbent  restored  to  the 
benefice,  if  the  patron,  after  having  declared  his  intention  to  present  one  of 
the  nominees,  shall  afterwards  think  fit  to  present  another  person.  This 
would,  undoubtedly,  be  a  most  dishonorable  act,  and  I  beg  to  be  understood 
as  not  even  surmising  that  the  noble  Lord  who  is  a  party  to  this  suit  would 
act  in  this  manner.  But  in  deciding  *upon  a  question  of  law,  your  c^kqm 
liOrdships  cannot  look  at  the  rank  and  character  of  particular  persons.  >- 
It  has  been  said  at  the  bar  that  a  court  of  equity  may  prevent  an  ill  use  from 
being  made  of  such  a  bond.  I  do  not  presume  to  say  that  this  may  not  be 
•done,  if  the  intention  to  make  an  ill  use  be  known  and  ascertained  before 
resignation  ;  my  difiiculty  is,  to  see  how  this  can  be  known  and  ascertained, 
unless  a  patron  should  be  weak  enough  to  avow  it;  and  this  cannot  be  pre- 
sumed of  a  person  who  could  act  in  the  way  I  have  supposed  ;  and  if  after 
resignation  the  patron  should  present  another  person,  how  could  the  ordinary 
refuse  institution  ?  Suppose  the  presentee  to  die  in  the  interval  between 
resignation  and  the  new  presentation,  or  that  he  should  obtain  a  better  bene- 
'fice  not  tenable  with  this,  and  on  that  or  on  any  other  account  refuse  institu- 
•tion,  how  is  the  incumbent  to  be  restored,  though  the  object  of  his  agreement 
and  of  his  resignation  have  failed  ?  If  these  difliculties  cannot  be  overcome, 
then  the  bond  in  question  will  enforce  a  resignation,  whenever  one  of  two  per- 
sons named  shall  be  capable  of  taking  a  benefice,  leaving  the  patron  at  liberty, 
in  many,  if  not  in  all  cases,  to  present  whom  he  will. 

But  supposing,  my  Lords,  these  difficulties  can  be  overcome,  or  be  thought 
not  really  to  exist,  and  the  bond  be  considered  only  as  enabling  tlie  patron  to 
present  one  of  his  two  brothers,  still  I  am  of  opinion,  upon  the  authority  of 
the  decision  so  often  mentioned,  that  this  bond  is  void  in  law.  That  decision 
may  be  considered  as  founded  principally  upon  one  or  other  of  two  reasons, 
or  perhaps  upon  both  ;  the  reasons  being  either  that  the  bond  there  mentioned 
was  within  the  statute  of  Elizabeth^  and  so  void  by  that  statute,  or  that  the 
cfiect  of  the  bond  was  to  convert  into  an  estate  at  will,  an  ofiice  which  the 
law  considers  to  be  a  freehold,  *and  will  not  allow  to  be  less  than  a  r«KQR 
freehold,  and  so  the  bond  is  void  at  common  law.  ^ 

I  consider,  my  Lords,  the  bond  now  in  question  to  fall  within  ea6h  of  those 
reasons,  and  to  diflfer  from  the  general  bond  in  degree  only,  and  not  in  prin- 
ciple or  kind.  If  it  be  a  benefit  to  a  patron  to  be  able  to  call  for  a  resignation 
whenever  he  may  choose  to  present  any  other  person,  it  must,  in  my  opinion, 
be  a  benefit,  though  perhaps  a  less  benefit,  to  be  able  to  command  a  resigna- 
tion in  order  to  present  a  relation  or  friend.  And  if  there  be  any  benefit,  the 
degree  of  benefit  must  be  immaterial,  and  the  case  will  be  within  the  statute. 
If  the  law  will  not  allow  a  benefice  to  be  held  absolutely  at  the  will  of  the 
patron,  and  voidable  whenever  he  may  choose  to  present  any  other  person,  in 
my  opinion,  the  law  cannot  allow  a  benefice  to  be  so  held  as  to  be  avoidable 
when  a  relation  or  friend  of  the  patron  may  be  capable  of  taking  it,  and  the 
patron  may  think  fit  to  present  him  ;  for  in  each  case  the  estate  or  interest  of 
the  incumbent  will  be  less  than  a  freehold ;  whereas  a  benefice  is  spoken  of 
as  a  freehold  in  all  our  books,  whatever  it  may  have  been  in  its  origin,  or  first 
constitution,  which  are  now  lost  in  the  obscurity  of  antiquity. 

But  further,  my  Lords,  it  is  not  only  required  that  a  benefice  shall  be  freely 
given  and  freely  taken,  but  if  resigned,  it  must  also  be  freely  and  voluntarily 
resigned.     Non  meiu  coaciua  aed  in  spontanea  voluntate.     And  how  can  a 
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resignation  be  voluntary  which  is  made  in  order  to  avoid  the  penalty  of  a  bond, 
whether  the  patron  has  a  right  to  impose  the  penalty  at  his  pleasure,  or  only 
for  a  particular  purpose  ?  And  ought  the  law  to  sanction  an  instrument  which 
places  a  clergyman  in  a  situation,  either  to  subject  himself  to  a  demand  which 
he  may  be  unable  to  pay,  or  to  make  a  solemn  declaration  contrary  to  his 
conscience  and  to  truth  ?  In  my  opinion,  the  law  ought  not  to  permit  this. 
9ggg-i  *Again«  my  Lords,  the  bond  in  question  enables  the  patron  to  com- 
-J  nand  a  resignation  in  favor  of  one  of  his  two  brothers.  If  such  a 
bond  should  be  held  valid,  where  is  the  line  to  be  drawn,  or  what  limit  is  to 
be  fixed  ?  If  it  be  good  in  favor  of  brothers,  why  may  it  not  also  be  good 
ki  favor  of  cousins,  or  more  remote  kindred,  or  of  friends  ?  If  it  be  allowed 
in  favor  of  two  persons,  wh3C  may  it  not  be  allowed  in  favor  of  more  than 
two— of  twelve,  of  twenty,  or  even  a  greater  number  ?  I  am  unable  to  dis- 
cover any  rule  or  principle  upon  which  it  may  be  said,  thus  far  shalt  thou  co, 
bat  no  farther ;  and  I  infer,  therefore,  that  no  step  must  be  taken  towards  the 
accomplishment  of  an  object,  which  may  reserve  any  benefit  of  this  nature  to 
the  patron,  or  make  the  interest  of  the  incumbent  less  than  that  freehold  or 
estate  for  life,  to  be  forfeited  only  for  misconduct  or  by  a  regular  judicial  pro- 
ceeding, which  the  law  supposes  him  to  possess,  and  requires  that  he  shall 
be  permitted  to  enjoy. 

For  these  reasons,  my  Lords,  I  am  of  opinion  that  enough  appears  upon  the 
(ace  of  this  bond,  to  show  that  it  is  void  and  illegal. 

The  Ix>RD  Chancellor.  Upon  the  first  question,  my  Lords,  which  arises 
in  this  case,  I  have  no  difficulty  in  saying  that  I  am  most  clearly  of  opinion, 
that  enough  does  appear  upon  the  record  to  enable  your  Lordships  to  say, 
whether  the  bond  in  question  is  void  or  illegal  either  by  statute  or  common 
law.  I  feel  very  great  satisfaction  that  this  question  is  now  in  the  course  of 
determination  by  the  highest  court  of  judicature  in  this  kingdom,  because  that 
decision,  speaking  for  myself,  will  greatly  tend  to  relieve  my  mind  from  doubts 
which  I  have  entertained  when  applications  have  been  made  in  the  Court  of 
Chancery  with  reference  to  these  special  bonds  of  resignation,  for  I  could 
^597  \  ^^^^^^^^  i^y  ™ind  *to  that  satisfactory  conclusion,  which  perhaps 
-'  it  was  my  duty  to  do,  before  I  proceeded  to  take  any  step  in  such  a 
ease  without  the  question  with  respect  to  these  special  bonds  of  resignation 
having  been  deliberately  argued  and  deliberately  adjudged  by  a  court  of  com- 
mon law,  for  I  protest  I  feel  myself  obliged  to  doubt  very  much  whether  much 
attention  ought  to  be  paid  to  those  decisions  which  have  passed  without  argu- 
ment at  the  bar,  and  which  passed  without  a  word  having  been  said  by  the 
court.  Such  was  the  case,  my  Lords,  with  respect  to  this  very  cause,  in  the 
eourt  where  it  was  originally  considered,  as  well  as  in  the  court  of  error,  for 
I  do  not  understand  that  a  word  was  said  upon  it,  either  by  counsel  or  judges. 
That  being  so,  a  writ  of  error  was  brought  to  this  House,  and  the  question 
has  been  most  ably  argued  at  your  Lordship's  bar,  and  after  having  heard  that 
argument,  it  has  been  spoken  to  by  the  learned  judges  in  such  a  manner  as 
well  satisfies  me  in  saying,  that  it  was  a  subject  which  would  have  borne 
debate  in  the  court  below ;  and  therefore,  my  Lords,  afler  it  has  been  spoken 
to  with  so  much  ability  by  the  different  Judges  who  have  had  the  opportunity 
of  giving  a  year's  consideration  to  it,  I  trust  that  your  Lordships  will  not  think 
it  an  unreasonable  request  1o  ask  that  a  few  days  more  should  be  permitted 
to  elapse  before  a  motion  is  made  calling  upon  the  House  to  proceed  with  its 
judgment.! 

On  fVednesdm/,  1.7th  May,  1826,  it  was  moved  and  ordered,  that  the  further 
consideration  of  this  case  be  adjourned  to  the  next  session. 

t  The  final  jad^roent  in  this  cause  not  having  been  pronounced  when  the  jad«es  de- 
livered their  opinions  in  Easier  term,  the  publication  ot  them  was  then  deferred.  But 
they  are  now  given  with  the  cases  of  Trinity  term,  the  earlievt  opportunity  being  em 
bneed  for  the  pablacation  of  so  important  a  decision. 
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*A  bond  for  rciigning  a  living  in  faYor  of  one  of  two  brotbera  of  the  patron,  is  void. 

On  Monday^  Jiptil  9th,  1827,  the  Lord  Chancellor  delirered  the  decUioo 
of  the  House  of  Lords  as  follows  : 

Having  gone  through  all  the  circumstances  of  the  case,  he  said,  the  qaestlon 
now  for  the  consideration  of  their  Lordships  was,  whether  this  was  a  bond  on 
which  the  party  was  entitled  to  sue ;  and  in  coming  to  a  conclusion  on  this 
subject  their  Lordships  should  consider  themselves  as  judges  in  a  court  of 
justice,  and  his  duty  was  not  to  state  the  case  on  any  other  ground  than  that 
which  was  warranted  by  law.  He  had  not  the  slightest  hesitation  in  saying, 
that  before  the  decision  given  in  the  case  of  The  Bishop  of  London  v.  Ffytche^ 
this  bond  would  have  been  held  legal,  but  he  was  of  opinion  that  it  came 
within  the  principle  which  governed  that  decision.  It  had  been  argued  by 
counsel  at  the  bar  that  this  bond  could  not  be  considered  simoniacal,  as  the 
condition  of  the  resignation  was  the  presentation  of  a  particular  person,  and 
that  the  obligee  might  see,  and  the  bishop  take  care  that  on  the  resignation,  no 
other  person  should  be  presented  but  the  Rev.  Henry  fVatiOtif  the  brother  of 
Lord  Sondes.  Now,  if  the  resignation  were  conditional,  it  would  cease  to  bo 
a  resignation  at  all,  and  after  an  incumbent  had  resigned,  was  there  any  law 
upon  earth  which  could  compel  a  patron  to  present  any  particular  person  T  It 
had  already  been  decided  in  several  instances,  that  a  resignation,  to  be  good, 
must  be  pura  et  absque  conditioner  otherwise  the  law  said  it  was  no  resignation, 
or  it  was  void.  True  it  was,  that  two  or  three  eminent  persons  were  adverse 
to  the  decision  in  the  case  of  The  Bishop  of  London  v.  Ffytcht,  among  whom 
was  Lord  Kenyon,  to  whose  opinion  in  legal  matters  he  paid  the  highest  re- 
spect, and  it  was  consequently  urged,  that  that  decision  should  govern  no 
other  case  except  such  as  was  strictly  in  point,  but  his  Lordship  thought  that 
there  was  nothing  in  the  present  case  which  should  take  it  out  of  the  rule  by 
which  that  decision  was  governed.  The  Bishop  of  I^ndon  v.  Ffytche  r*5QQ 
was  a  bond  of  general  resignation,  and  if  the  incumbent  resigned  in  *- 
the  present  case,  could  not  the  patron  present  whom  he  pleased  !  How  then 
did  it  differ  from  a  bond  of  general  resignation  ?  It  had  been  urged,  that  if 
this  bond  should  be  judged  simoniacal,  the  incumbent  and  the  patron  would 
be  subject  to  heavy  penalties,  but  it  was  their  Lordships'  business  not  to  attend 
to  any  thing  but  to  the  subject  proposed  for  their  consideration.  How  could 
they  with  propriety  pronounce  against  the  law  to  avoid  the  consequences  of  an 
illegal  act  ?  When  he  looked  to  the  cases  in  the  books,  which  were  advanced  in 
support  of  this  judgment,  he  should  say  they  were  not  well  considered.  One 
of  them  said,  that  a  bond  of  resignation  might  be  made  in  favor  of  a  brother ; 
another  said,  in  favor  of  a  cousin  or  a  near  relation.  But  he  would  ask,  what 
had  the  condition  or  relationship  of  the  person  in  whose  favor  the  bond  was 
made  to  do  with  the  question  7  That  ought  to  be  left  out  of  consideration. 
Could  a  patron  take  a  bond  in  favor  of  himself?  If  not,  he  could  not  take  it 
in  favor  of  any  man  on  account  of  relationship,  for  no  man  is  more  nearly 
related  to  a  patron  than  himself ;  and,  if  he  could  take  such  a  bond,  it  would 
in  construction  of  law  be  the  same  as  a  general  bond  of  resignation,  for  it  was 
evident  he  could  present  whom  he  pleased  aAer.  But,  again,  it  was  said,  that 
it  could  not  be  held  simoniacal,  unless  it  appeared  that  some  benefit  could  be 
derived  from  it  Might  not  such  a  bond  be  made  covertly  in  consideration  of 
nioney,  in  this  manner ;  when  the  time  for  resignation  arrived,  the  patron 
might  say  to  the  clergyman,  «*  If  you  pay  nte  a  certain  ium  of  noney,  I  will 
allow  you  to  hold  your  Urtng  looffer."  Could  not  such  %,  thing  be  easily 
effected  ?  He  had  no  doubt  out  that  this  decision  would  come  by  surprisev 
and  bear  harshly  on  many  Mtrons  and  elenymen,  but  he  was  nut  one  of  those 
who  would  *he8itale  to  uiaemnify  those  w^q  had  biiberlo  oooouttikl  r^^i^^ 
themselves  by  such  bonds,  whetaer  patrons  et  inoumbenhi,  ptof  ided  L^**^ . 
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chat  were  done  withoat  touching;  on  the  general  principles  of  the  ecclesiastical 
laws  of  the  country,  some  of  which,  it  should  be  admitted,  were  severe.  On 
the  grounds  before  mentioned,  he  did  not  see  how  he  could  do  otherwise  than 
adjudge  this  a  sinoniaeal  contract :  now,  therefore,  after  the  most  profound 
consideration,  he  would  move  their  Lordships,  that  the  judgment  in  the  court 
below  be  reversed. 

Judgment  reversed  accordingly. 

The  Archbishop  of  Canterbuiit  entirely  concurred  in  the  opinion  of  the 
Lord  Chancellor,  which  was  agreeable  to  that  of  the  majority  of  the  judges  ; 
but  he  had  to  implore  their  lordships*  attention  to  this  circumstance,  that  a 
large  number,  both  of  patrons  and  incumbents,  had  exposed  themselves  to 
severe  penalties.  His  Grace  trusted,  that,  however  erroneously,  they  had  thus 
committed  themselves,  that  House  would  afford  them  protection.  He  held 
in  his  hands  a  bill  containing  such  restrictions  as  would  protect  bonds  of  this 
nature  heretofore  made,  and  exempt  the  parties  from  the  penalties  above 
alluded  to ;  with  their  Lordships*  permission  he  would  move  that  it  should 
be  now  read  pro  forma^  and  on  the  second  reading  he  would  explain  its  pro- 
visions. 

The  Lord  Chancellor  put  the  question,  and  the  bill  was  accordingly  read 
a  first  time. 
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fo  tn  action  of  trover,  where  the  value  of  the  goods  converted  was  not  ascertained,  the 
court  refused  to  stay  proceedings  upon  delivery  of  the  goods  to  the  plaintiff  or  payment 
of  the  value  thereof. 

Tadoy,  Seijt.,  had  obtained  a  rule  calling  on  the  plaintiff*  to  show  cause 
why  the  proceedings  in  an  action  of  trover  should  not  be  stayed,  upon  the 
delivery  to  the  plaintiff*  of  certain  parcels  of  cloth,  (to  recover  damages  for 
the  conversion  of  which  the  action  had  been  brought,)  or  upon  payment  of 
the  value  thereof,  and  of  the  value  of  certain  other  parcels  disposed  of  by  the 
defendant. 

The  affidavits  on  which  the  motion  was  made  alleged  that  one  Eittont, 
told  to  the  wife  of  the  plaintiff^  certain  cloth  at  2$,  Qd,  a  yard,  which  she 
delivered  to  the  defendant  for  the  purpose  of  covering  some  chairs ;  that  the 
chairs  having  been  covered  and  returned,  he  retained  eighteen  yards  remain- 
ing, for  a  debt  due  to  himself  and  his  partner,  and  afterwards,  without  legal 
warrant,  entered  the  plaintiff^ 's  premises  and  took  the  chairs  for  another  debt 
due  to  him  from  the  plaintiff*.  For  this  violence  the  plaintiff*  had  already 
recovered  in  an  action  of  trespass,  from  imprisonment  for  the  damages  and 
costs  of  which  action  the  defendant  had  been  discharged  under  the  insolvent 
debtor*8  act,  and  the  plaintiff  now  sought  to  recover  damages  for  the  detention 
of  the  residue  of  the  cloth  which  had  not  been  employed  in  covering  the 
chairs,  but  which  had  been  sold  by  the  defendant  for  part  of  his  debt. 

Toddy,  referred  to  Pickering  v.  Trttaie,  7  T.  R.  63,  in  which  the  Court 

^0021   ^^  Kinff*9  Bench,  acceded  to  a  similar  ^application  in  trespass ;  and 

J   Brumden  v.  Austen^  1  Tid.  Pr.  571,  last  edit,  where  a  defendant  in 

trover  was,  upon  terms,  permitted  to  surrender  a  part  of  a  steam  engine  whieh 

he  admitted  the  plaintiff*  to  be  entitled  to. 

WUde,  8erjt.,  opposed  the  rule,  on  the  ground  that  there  was  a  complicated 
dtsiiute  between  the  parties,  and  the  value  of  the  cloth  was  not  ascertained. 

2b2 
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Best,  C.  J.  Soch  a  motion  as  this  was  never  made  before,  and  if  acceded 
to,  it  wuuld  in  effect  convert  the  officers  of  this  court  into  a  jury. 

Where  complete  justice  can  be  done  by  the  delivery  of  a  specific  chatieU 
the  court  will  sometimes  interfere  to  stay  proceedings ;  but  there  is  no  in« 
stance  in  which  the  court  has  interfered  with  the  intention  of  referring  it  to 
the  officer  of  the  court  to  ascertain  a  disputed  value,  and  to  place  himself  in 
the  L'^tuation  of  a  jury.  In  Pickering  v.  Truste,  the  value  of  the  goods  was 
admitted,  and  in  nrunaden  v.  Austin,  there  was  no  dispute  on  that  head. 

The  property  here  has  been  in  the  defendant's  hands  a  long  time,  and  may 
have  been  materially  injured.    There  is  no  pretence  for  the  motion. 

Park,  J.  The  case  of  the  steam  engine  has  no  bearing  on  the  present, 
and  the  rule  in  the  books  applies  to  instances  in  which  trover  has  been 
brought  for  a  specific  chattel,  and  there  have  been  no  circumstances  to 
enhance  damages. 

BuRROuou,  J.     I  am  clear  this  never  was  done,  and  never  wtll  be  doue. 

Gaselee,  J.»  concurring,  the  rule  was 

Discharged. 


*MOORE  V.  KENRICK.  [*e03 

Practice.  Bail. 

The  defendant  having  been  arrested  under  an  original  capias,  original  bail 
were  put  in,  in  MiddieaeXt  and  added  bail,  afterwards  taken  before  a  commis- 
sioner in  Denbighshire,  were  then  put  in  before  the  Jilacer  for  Middlesex. 
This  was  objected  to  by  Wilde,  Serjt.,  as  irregular  ;  but 
The  court,  observing  that  the  authority  to  the  commissioners  was  to  take 
**•  all  and  every  such  recognizance  as  any  person  shall  be  willing  to  enter  inta 
before  you  in  your  county,"  determined  that  there  was  no  ground  for  the 
objection. 


SELLECK  V.  SMITH,  KEELING,  and  DRAKE. 

Plain  (iff  being  indebted  to  /.  G.,  shipped  goods  under  a  bill  of  lading  addressed  to  £,  P.^ 
with  directions  to  him  to  sell  the  goods  on  plaintiff's  account,  and  place  the  net  pro- 
ceeds to  the  credit  of  J.  G. 

R.  P,  having  pledged  the  goods.  Held,  that  the  plaintiff  bad  a  sufficient  title  to  sue  in 
trover,  and  that  the  right  to  the  possession  of  the  goods  was  not  in  J.  G, 

Oaiele€,  J.,  dis$entieiUe» 

Trover  for  sugars.  At  the  trial  before  Best,  C.  J.,  Middlesex  sitting,  slier 
Easter  term  last,  it  appeared  that  the  plaintiff,  a  merchant  at  Savannah^  in 
the  United  States,  being  indebted  to  John  Griswold,  of  New  York,  shipped 
the  sugars  in  question  in  America,  and  addressed  the  bill  of  lading  to  Richard 
Pettitt,  in  London,  with  ^directions  to  him  to  sell  the  sugars  as  soon  r^-i^j 
as  practicable  after  their  arrival,  and  to  place  the  net  proceeds  to  the  *- 
credit  of  John  Griswold^  who  drew  bills  on  Pettitt,  to  the  probable  amount. 
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The  invoice  stated  the  plaintiff*  to  be  the  shipper  of  the  sugars,  and  was 
accompanied  with  a  letter  from  the  plaintiff  to  PettUt^  instructing  Pettitt  to 
sell  the  sngars  on  plaintiff's  account.  Before  they  arrived,  Pettili,  represent- 
ing himself  as  the  owner  of  them,  obtained  from  Keeling  ^  Drake,  his  bro- 
kers, an  advance,  in  anticipation  of  the  proceeds,  and  then  endorsed  the  bills 
of  lading,  **  Deliver  the  within  contents  to  the  order  of  Messrs.  Keeling  4* 
Drake.**  Shortly  after  this  PettUt  absconded,  and  became  bankrupt,  but  he 
previously  handed  over  to  B.  A,  King^  the  plaintiff's  and  Griswold*s  letters, 
and  requested  him  to  take  charge  of  the  consignments,  and  provide  for  the 
bills  drawn  by  Griawold.  Upon  these  instructions  from  Pettitt,  King^  on' 
behalf  of  the  plaintiff,  demanded  the  sugars  of  the  dock  company,  but  they 
were  refused,  and  the  defendants,  acting  under  the  bill  of  lading,  proposed  to 
sell  the  goods  still  lying  in  the  docks.  King,  then  put  a  stop  on  them,  but 
the  defendants  having  proceeded  to  sale  after  indemnifying  the  dock  company, 
he  demanded  the  proceeds.  The  defendants  made  no  objection  on  the  score 
that  he  was  not  authorized  by«the  plaintiff,  but  refused  the  proceeds  ;  and  the 
plaintiff  then  commenced  the  present  action.  Orders  from  the  plaintiff  to 
King,  confirmatory  of  Pettitt  n  instructions,  arrived  after  the  sale  of  the 
goods.  In  an  answer  in  Chancery,  put  in  by  the  plaintiff  in  the  course  of 
these  disputes,  it  was  asserted  that  the  property  of  these  goods  was  in  the 
plaintiff,  and  that  he  had  entered  into  an  agreement  for  securing  Griswold, 
the  payment  of  his  debt.  It  appeared  also  in  this  answer  that  Griswold,  had 
*6051  ''^^^^^^  ^"  behalf  of  ^plaintiff,  and  that  he  had  written  a  letter  in  which 
^   he  said,  Mr.  Selltck,  wishes  the  goods  to  be  sold. 

On  the  part  of  the  defendants  it  was  objected  that  the  plaintiff  could  not 
have  taken  the  sugars  out  of  Pettitt**  hands  before  the  bills  drawn  on  him  by 
Griswold,  had  been  taken  up  ;  and  that,  therefore,  he  had  not  a  sufficient  con- 
structive possession  to  maintain  trover ;  that  King,  had  no  authority  to 
demand  the  sugars  on  the  part  of  the  plaintiff;  and  that  if  he  had,  the  plain- 
tiff by  demanding  the  proceeds  had  adopted  the  sale,  and  could  not  afterwards 
proceed  against  the  defendants  in  tort. 

The  objections,  however,  having  been  overruled,  and  a  verdict  found  for  the 
plaintiff, 

IVilde,  Seijt,  obtained  a  rule  nisi  on  the  above  grounds  to  set  aside  the 
verdict  and  enter  a  nonsuit.     Against  this, 

Vaughan,  and  Toddy,  Serjts.,  now  showed  cause,  contending,  that  the 
right  to  possession  of  the  goods  always  remained  in  the  plaintiff,  the  goods 
never  having  been  assigned  to  Griswold,  and  he  having  in  fact  no  more  than 
an  equitable  claim  on  the  proceeds ;  that  King,  was  sufficiently  authorized 
by  Pettitt^  the  agent  of  the  plaintiff,  to  make  a  demand  on  behalf  of  the 
plaintiff,  and  that  even  if  not  authorized  at  the  time  of  the  demand,  he  be- 
came so  by  the  plaintiff's  subsequent  ratification  of  his  *  conduct :  Hull  v, 
Pickersgill,  1  B.  dt  B.  282. 

They  were  relieved  from  arguing  the  other  objection. 

Wilde,  contra.  The  effect  of  the  whole  transaction  was,  that  Pettitt  w<is 
to  be  agent  for  Griswold,  and  to  hold  the  goods  for  him,  without  which  Oris- 
*6061  ^^^^*  would  have  had  no  security  for  the  money  advanced ;  and  if  *this 
J  were  so,  the  plaintiff  could  have  no  right  to  possession.  At  any  rate, 
the  goods  having  been  disposed  of  by  a  party  who  was  intrusted  willi  the 
management  of  them,  a  demand  by  the  plaintiff  was  necessary  before  he  could 
sue.  But  King,  was  only  employed  by  Pettitt,  to  superintend  the  sale,  and 
had  no  authority  from  the  plaintiff  to  make  any  demand.  With  regard  to  the 
supposed  subsequent  ratification  of  the  demand,  although  the  principle 
of  ratification  might  sometimes  save  the  actor  from  the  consequence  of  tor- 
tious acts,  it  could  never  make  a  defendant  a  wrong  doer  by  relation. 

But  the  plaintiff,  at  all  events,  by  demanding  the  proceeds,  adopted  the 
sale,  which  he  could  not  afterwards  repudiate,  and  treat  as  a  tortious  act  • 
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Sticmefd  v.  Holder,  I  Ryan  &  Moody,  219.  4  B.  &  C.  6.  So  that  even 
if  he  might  have  sued  for  money  had  and  received,  he  could  not  sue  in 
trover. 

Blst,  C.  J.  Three  ohjeciions  have  been  made  to  the  plainlifT's  r«  covering 
in  this  cause ;  first,  that  at  the  time  of  the  conversion  of  the  goods  by  the 
defendants,  he  had  no  right  of  possession ;  secondly,  that  tlie  party  who  de- 
manded (he  goods  had  no  authority  for  that  purpose;  and  thirdly,  that  the 
plaintiff,  by  claiming  the  proceeds  of  the  sale  effected  by  the  defendants, 
waived  all  right  to  sue  them  in  trover. 

Without  speculating  on  what  was  intended,  but  judging  by  what  was  done,  I 
think  the  right  of  possession  was  in  the  phiintitV;  but  it  dues  not  appear  that 
it  was  even  intended  to  convey  the  right  of  possession  to  GriswoU^  because 
if  it  had  been  so  intended,  the  bill  of  lading  might  have  been  indorsed  to  him, 
and  he  might  have  indorsed  it  to  Pet  tilt, 

'J'he  plaintiff  was  the  shipper  of  the  goods,  and  as  such  was  legal  owner, 
with  right  of  possession  ;'  and  I  *see  nothing  in  what  has  passed  to  r^/^^M 
divest  him  of  this  right.  l- 

It  appears  by  the  invoice  that  the  plaintilf  was  the  shipper,  and  Pettitt  was 
to  sell  the  goods,  subject  to  an  equitable  claim  in  Griswold,  not  to  possession, 
but  to  be  reimbursed  out  of  the  proceeds  of  the  sale.  Griswold  was  content 
with  a  security  short  of  a  leg-al  right,  and  relied  on  Pettitt  for  the  due  execu- 
tion of  the  trust  reposed  in  him.  While  the  goods  were  in  specie,  therefore, 
they  belonged  to  the  plain  tiff,  whose  title  was  not  so  infirm  even  as  that  of  a 
mortgagor;  for  the  plaintifTs  answer  in  Chancery  asserts  the  property  and 
possession  to  be  in  the  plaintiff,  and  only  admits  an  agreement  to  pay  Oris- 
wold  out  of  the  proceeds.  But  a  mortgagor  in  possession  may  sue  in  trover 
any  party  except  the  mortgagee ;  and  admitting  Griswold  to  be  mortgagee,  yet 
if  he  permits  the  mortgagor  to  remain  in  possession,  as  against  him  a  wrong- 
doer cannot  set  up  GriswoliCn  title. 

A  mortgagor  of  real  property,  though  he  cannot  maintain  ejectment,  may- 
maintain  trespass  against  any  wrong  doer,  except  the  mortgagee ;  and  where 
trespass  would  lie  for  the  possessor  of  real  property,  trover  will  lie  for  the 
possessor  of  personalty.  If  it  were  otherwise,  the  greatest  inconvenience 
might  be  incurred,  and  a  mortgagor  who  resides  here  might  be  prevented 
from  suing  a  wrong-doer,  though  the  mortgagee  might  be  on  the  other  side  of 
(he  world. 

With  respect  to  the  alleged  insufficiency  of  the  demand  which  was  made  on 
behalf  of  the  plaintiff,  I  think  no  demand  was  necessary.  Pettitt  had  no 
authority  to  pledge  the  goods,  and  the  defendant's  possession  was  wrongful : — 
in  Stierneld  v.  nolden,  the  goods,  though  delivered  to  a  broker  who  made 
advances,  were  delivered,  not  as  a  pledge,  but  to  be  sold,  and  were  sold,  in  the 
usual  course  of  business  : — but  if  a  demand,  were  'necessary,  ICing  had  r,^»|VQ 
abundant  authority  to  make  it,  even  though  he  had  acted  under  Pettitt  *- 
only. 

The  demand  for  the  proceeds  of  the  sale  not  having  been  complied  with,  the 
plaintiir  was  not  prevented  by  that  demand  from  suing  aflerwards  in  trover. 

Park,  J.  When  the  facts  of  this  case  are  clearly  understood  there  can  be 
no  difficulty  about  the  law. 

The  plaintiff  was  indebted  to  Griswold  before  the  shipment  of  the  sugars 
in  question,  but  although  he  was  so  indebted,  it  appears  by  the  invoice  and  the 
bill  of  lading  that  the  sugars  were  shipped  in  his  name,  and  a  letter  was  written 
by  him  at  the  same  time  to  Pettitt  to  sell  the  sugars  on  his  (plaintifTs) 
account. 

If  Griswold  meant  to  take  the  legal  interest  in  the  property,  he  should  have 
done  so  at  the  time  of  the  shipment,  and  have  consigned  it  in  his  own  name.' 

It  appears,  too,  from  the  answer  in  Chancery,  that  Griswold  insured  on  tlie 
behalf  of  the  plaintiflf,  and  that  he  wrote  a  letter,  in  which  he  says,  ^  Mr.  Sel* 
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ieek  wishes  the  sugars  to  be  sold."     If  the  property  m  them  weie  onpe  vested 
in  him,  how  was  it  devested  ? 

With  respect  to  the  demand,  I  am  inclined  to  think  that  it  was  unnecessary ; 
or,  if  necessary,  that  King  had  sufficient  authority  to  make  it. 

Burro uo II,  J.  Nothing  was  ever  done  to  alter  the  right  of  the  plaintiff  on 
the  bill  of  lading ;  the  right  of  possession  was  never  out  of  him,  and  Grisivold 
had  no  more  than  an  equitable  claim. 

Gasrlee,  J.  I  agree  with  the  opinion  of  the  court  in  all  respects  but  one  : 
I  doubt  whether  the  plaintiff  had  sufficient  interest  to  maintain  trover.  Un- 
doubtedly a  mortgagor  in  possession  may  maintain  trover;  but  I  think  that  the 
•6191  P^*^"^^^  ^^  mortgagor  oui  of  possession,  "and  Grinwold  mortgagee  in 
-i  possession,  the  bill  of  lading  operating  as  a  conveyance  of  the  goods 
to  Pettilt  as  agent  of  Griswoid.  If  it  were  otherwise,  why  should  the  whole 
of  the  proceeds  have 'been  made  payable  to  Griswoid? 

The  rest  of  the  court,  however,  entertaining  a  different  opinion,  the  rule 
Jiust  be 

Discharged. 


PAGET  V.  THOMPSON. 

Practice.    Infant. 

Cross,  Serjt^  opposed  a  rule  obtained  by  Wilde^  Serjt.,  calling  on  the 
defendant  to  show  cause  why  the  defendant's  appearance  entered  on  the  fila- 
cer's book  should  not  be  struck  out,  and  why,  if  the  defendant  should  appear 
by  guardian,  his  plea  should  not  be  made  conformable  thereto,  and  why  the 
defendant  should  not  pay  the  plaintiff  his  costs  occasioned  by  the  defendant's 
attorney  having  appeared  and  pleaded  for  defendant  by  attorney,  knowing  him 
10  be  an  infant,  and  why  the  defendant  should  not  be  obliged  to  accept  notice 
for  trial  for  the  sittings  after  this  term. 

CrosH  struggled  hard  against  the  infant's  paying  costs,  but 
Hie  court  said  he  might  have  redress  against  his  attorney,  and  made  the 
rule  absolute ;   thinking  the  proceeding  a  trick  to  enable  the  defendant  to  take 
advantage  of  the  objection  on  error. 

Rule  absolute. 


•610]  •SNOW,  et  al..  v.  SADDLER. 

Defendant,  occording  to  one  witness,  having  admitted  taking  "  from  bis  bankers,  or  at 
Doncatter.*'  and  according  to  another,  **  from  a  stranger  at  Doucaiier  races  for  bets 
wob/'  a  30/.  bank  of  England  note,  without  inquiring^  or  taking  any  account  of  the  nam- 
ber  of  the  note,  and  the  jury,  in  an  action  by  the  plaintiffs,  who  had  lost  the  note,  and 
duly  published  their  loss,  having  found  a  verdict  for  them,  the  court  granted  a  new  trial. 

Trover  for  a  30/.  bank  of  England  note. 

At  the  trial  before  Best,  C.  J.,  London  sittings  after  Easter  term,  it  appeared 
that  the  note  in  question  had  been  stolen  in  September^  1824,  from  the  portef 
of  the  plaintiffs,  who  were  bankers  in  the  Strand,  and  that  after  duly  pro* 
claiming  their  loss,  they  traced  it  in  October  last  to  the  hands  of  the  defendant. 

Vol.  XL— 38 


298  Selby  v.  Eden.  T.  T.  1826.  [610 

a  livery  stable  keeper  and  horse  dealer  at  Oxford,  Upon  being  applied  to  on 
the  part  of  the  plaintift's,  he  said*  according  to  one  witnes-s,  **  he  had  received 
it  from  a  stranger  at  Doncaaier  races  in  payment  for  bets  won,  or  in  change 
out  of  payment  for  bets  lost  on  some  of  the  races  :"  according  to  another  per* 
son,  present  at  the  same  declaration,  '*  from  his  bankers  at  Oxford,  or  at  Don* 
caster.^^     The  defendant  did  not  call  the  Oxford  bankers. 

The  jury  were  directed  to  find  for  the  defendant  if  they  believed  the  last 
witness  ;  they  found  however,  for  the  plaintiffs ;  and 

ffUde,  Serjt.,  obtained  a  rule  nibi  for  a  new  trial,  against  which 

Boaanquet,  Serjt.,  showed  cause.  The  defendant  did  not  use  sufficient  caa« 
tion;  GUI  v.  Cubitl,  3  B.  dt  C.  466.  It  is  well  known  that  parties  who  bet 
usually  on  horse  races  keep  most  accurate  accounts  of  their  bets,  and  DoncaS' 
ttr  being  a  notorious  resort  of  suspicious  characters,  the  'defendant  p^g. . 
ought  to  have  done  for  the  public,  with  respect  to  the  notes  received,  ^ 
what  he  would  do  for  himself  in  respect  of  his  bets,  namely,  keep  an  account. 
But  the  defendant  received  the  notes  on  a  bad  consideration,  for  though  horse 
races  are  legalized  to  a  certain  extent  by  13  G.  2.  c.  19,  and  18  G.  2.  c.  34, 
yet  bets  upon  them  are  void  under  9  ^nn.  c  14. 

fVilde,  contra.  The  defendant  exercised  sufficient  caution  ;  at  least,  as  much 
as  circumstances  admitted.  It  is  not  possible  in  the  hurry  of  a  race  to  take 
the  numbers  of  notes.  GUI  v.  Cubitt  was  the  case  of  a  tradesman  and  a  check, 
not  a  bank  note,  which  is  equivalent  to  money;  and  a  tradesman  behind  a  coun- 
ter has  leisure  and  means  of  inquiry  which  are  denied  to  a  party  on  a  race 
course. 

The  argument  taken  from  the  statute  of  Jinne,  if  tenable,  would  go  to  show 
that  the  defendant  could  not  have  supported  an  indictment  if  he  had  been 
robbed  cf  the  bank  note. 

71u  court  granted  a  new  trial  on  payment  of  costs. 

Rule  absolute* 


SELBY  V.  EDEN. 

The  declaration  on  a  bill  of  exchange  stated  it  to  have  been  drawn  payable  to  the  order 
of  the  drawer  in  London,  and  accepted  by  the  defendant  at  London,  according  to  the 
usage  of  merchants : 

Held,  that  averment  and  proof  of  presentment  for  payment  in  London,  or  of  excuse  for 
non-presentment  in  London,  were  unnecessary. 

The  plaintiffT  declared  that  one  N.  ^tcheaon,  by  his  bill  of  exchange, 
required  the  defendant  three  months  after  date  to  pay  to  the  order  of  N.  Ateht' 
aon  in  fjondon^  498/.  15*.,  which  bill  the  defendant  at  London  *accepted  r^ni« 
according  the  usage  and  custom  of  merchants  ;  that  w^/cAeso/i  endorsed  ^ 
the  bill  at  London  to  the  plaintiff",  of  which  endorsement  the  defendant  at  iMn- 
don  had  notice,  by  reason  of  which  the  defendant  became  liable  to  pay  the 
plaintiff*  the  amount  of  the  bill,  according  to  the  tenor  of  the  bill  and  of  his 
acceptance. 

At  the  trial  before  Beat,  C.  J.,  London  sittings  in  Eaater  term,  it  was 
objected  on  behalf  of  the  defendant,  that  as  the  bill  was  drawn  payable  to  the 
drawer's  order  in  London,  presentment  in  lA>ndon  ought  to  have  been  averred 
and  proved.  The  Chief  Justice  overruled  the  objection,  and  a  verdict  was 
found  for  the  plaintiffT. 

Boaanquet,  Serjt.,  in  Eaater  term,  moved  to  arrest  the  judgment,  upon  the 
objection  made  at  the  trial. 
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He  contended  that  the  present  case  did  not  fall  within  the  provisions  of  the 
\  &,2  G,  4,  c.  78,  (which  enacts  that  an  acceptance  made  payable  at  a  bank- 
er's shall  be  deemed  a  general  acceptance,  unless  accompanied  with  the  words, 
'*  and  not  elaewkere^*^)  that  act,  according  to  its  title,  being  confined  to  accqjt" 
ancef^  and  applied  only  to  oases  where  the  bill  is  by  the  acceptance  made  paya- 
ble at  a  particular  place ;  and  not  to  cases  where  the  drawer  makes  it  so 
payable  by  the  language  in  the  body  of  the  bill.  This,  then,  was  a  general 
acceptance  of  a  bill  drawn  payable  in  London^  and  the  statute  not  having  pro- 
posed to  alter  the  eflfect  of  a  general  acceptance,  the  case  must  be  considered 
as  a  case  before  the  statute ;  but  before  the  statute,  on  such  a  bill,  presentment 
to  the  acceptor  in  London  was  a  condition  precedent  to  the  holder  having  any 
claim  against  him  ;  or  at  all  events,  an  averment  that  due  diligence  had  been 
used,  without  success,  to  find  his  place  of  business.  He  cited,  Saundenon 
V.  HoweSy  (Bayley  on  Bills,  06.  3d  edition,)  Dickinton  v.  Bowes^  16  East, 
110,  and  Howe  v.  Bowes,  Id.  112. 

•6131  •^*^^«»  Serjt.  The  object  of  the  statute  1  &  2  G.  4,  c.  78,  would 
J  be  defeated,  if  an  acceptance  payable  at  a  particular  place  by  reason 
of  the  language  used  by  the  drawer,  were  not  as  much  within  the  operation 
of  the  act  as  an  acceptance  made  payable  at  a  particular  place  by  reason  of 
the  language  used  by  the  acceptor 

Independently,  however,  of  the  act,  enough  appears  on  the  declaration  to' 
show  the  defendant's  liability.  In  an  action  against  an  acceptor  an  averment 
of  presentment  is  not  necessary  ;  the  action  is  a  sufficient  demand  ;  and  the 
holder  is  not  limited  to  place  in  making  his  demand ;  1  Boil.  Mr.  443,  Con^ 
dit.  (O.)  Com*  Dig.  Condit.  (6.  0.)  nor  to  time ;  Thirner  v.  Hayden,  4  B. 
&  C.  1.  After  the  bill  is  due,  the  amount  is  payable  on  demand,  and  an 
averment  of  request  is  not  necessary.     Huffam  v.  Ellis,  3  Taunt.  415. 

Bosanqutt,  was  heard  in  support  of  his  rule,  in  this  term  ;  and  the  court 
having  taken  time  to  consider. 

Best,  C.  J.,  now  delivered  judgment.  In  this  case  it  is  unnecessary  for 
ds  to  consider,  whether,  independently  of  Seijt*  Onslow* s  act,  I  Si  2  G.  4,  c, 
78,  the  declaration  ought  to  have  contained  an  averment  that  the  bill  was  pre- 
sented for  payment  to  the  acceptor  in  London,  or  an  excuse  for  non-present 
ment ;  because  we  are  all  of  opinion  that  the  omission  is  cured  by  that  act 
Perhaps  the  preamble  of  the  act  does  not  apply  to  such  a  case  as  the  present, 
but  it  is  a  remedial  statute ;  and  the  enacting  part  seems  clearly  to  embrace 
every  instance  in  which  a  bill  is  made  payable  at  a  particular  place  :  **  If  any 
person  shall  accept  a  bill  of  exchange  payable  at  the  house  of  a  banker,  or 
other  place,  without  further  expression  in  his  acceptance,  such  acceptance 
shall  be  deemed  and  taken  to  be  to  all  intents  and  purposes  a  general  accept- 
ance of  such  bill.*' 

The  words  of  the  act  embrace  any  bill  payable  at  a  bankers  or  other  place; 
*6M1   ^^^  °^  distinction  is  made  'between  the  case  where  the  bill  is  rend- 
-l   ered  so  payable  by  the  language  of  the  drawer,  and  the  case  where  it 
is  rendered  so  payable  by  the  language  of  the  acceptor. 

if  the  bill  be  drawn  payable  in  London,  and  accepted  as  drawn,  that  is,  a 
general  acceptance,  unless  the  acceptor  adds  the  words  provided  by  the  act 
for  limiting  the  acceptance,  *<  and  not  elsewhere." 

The  acceptor  has  not  done  this,  and  we  are,  therefore,  of  opinion  that 
judgment  ought  not  to  be  arrested. 

Rule  discharged* 


900  Guest  r.  Willasey.  T.  T.  1826.  [614 


GUEST  V.  WILLASEY,  et  al 

Three  codicils  of  different  dates  were  indorsed  on  a  will  duly  attested  for  passing  real  pro- 
perty, 'i'he  first  referred  to  lands  meniioned  in  the  will,  made  a  disposition  of  lands 
purchased  subsequently  to  the  will,  according  to  directions  in  the  will  as  to  the  deyi- 
Bor*s  lands  in  general,  gave  a  legacy  to  the  devisor's  wife,  and  appointed  her  executrix, 
inadditon  to  the  executors  named  in  the  will :  it  was  attested  by  only  two  witnesses. 
The  second,  which  also  was  attested  by  only  two  witnesses,  referred  to  lands  meniioned 
in  the  will,  gave  directions  touching  the  sale  of  a  portion  of  them,  revoked  a  legacy  given 
by  the  will,  and  appointed  two  new  executors  in  the  room  of  those  mentioned  in  the 
will.  The  third  merely  appointed  a  new  executor  in  the  room  of  the  executor  named  in 
the  second  codicil,  and  was  attested  by  three  witnesses: 

Held,  that  the  third  codicil  operated  as  a  republication  of  the  first. 

In  this  case  (sent  by  the  Master  of  the  Rolls  for  the  opinion  of  this  court, 
and  reported  at  length,  ante,  vol.  ii.  429.)  three  codicils  of  different  dates 
were  endorsed  on  a  will,  duly  attested  for  passing  real  property.  The  first 
referred  to  lands  mentioned  in  the  will,  made  a  disposition  of  lands  purchased 
subseqtiently  to  the  will,  according  to  directions  in  the  will  as  to  the  devisor's 
lands  in  general,  gave  a  legacy  to  the  devisor's  wife,  and  appointed  her  exe* 
cutrix,  in  addition  to  the  executors  named  in  the  will :  it  was  attested  by  only 
two  witnesses.  The  second,  which  also  was  attested  by  only  two  witnesses, 
referred  to  lands  mentioned  in  the  will,  gave  directions  touching  the  sale  of  a 
portion  of  them,  revoked  a  legacy  given  by  the  will,  and  appointed  two  new 
executors  in  the  room  of  those  mentioned  in  the  will.  The  third  merely 
appointed  a  new  ^executor  in  the  room  of  the  executors  named  in  the  r«A|5 
second  codicil,  and  was  attested  by  three  witnesses.  ^ 

The  court  held  that  the  third  codicil  was  a  republication  of  the  second  and 
of  the  will,  and  that  lands  purchased  subsequenUy  to  the  will,  and  mentioned 
in  the  firdt  codicil,  passed  according  to  a  disposition  made  in  the  will  as  to  the 
devisor's  lands  in  general. 

Whether  the  third  codicil  operated  as  a  republication  of  the  first,  they  inti- 
mated there  might  be  some  doubt ;  but  as  the  republication  of  the  will  passed 
the  subsequently  purchased  lands  on  the  same  trusts  as  the  Qrst  codicil  if 
properly  executed  would  have  done,  they  deemed  it  of  no  importance  to  con- 
sider the  question  further.  The  case,  however,  was  now  remitted  to  the 
court  for  their  opinion  as  to  the  republication  of  the  first  codicil. 

Cro89,  Serjt.,  contended,  that  the  three  codicils  being  not  only  annexed  to 
the  will  but  written  on  the  same  paper,  the  third  was  a  republication  of  the 
first:  Attorney-General  v.  Downing^  Ajnbl.  571,  and  the  authorities  there 
cited.  The  doubt  might,  perhaps,  have  been  occasioned  by  the  circumstance 
that  in  Barnes  v.  Crow,  1  Ves.  jun.  486,  the  codicil  was  not  only  annexed 
but  contained  a  reference  to  the  contents  to  the  will.  Annexation,  however, 
was,  according  to  the  authorities  referred  to,  sufiieient  of  itself. 

Spanlde,  Serjt.,  contra.  A  codicil,  in  order  to  effect  a  republication  of  a 
will,  must  clearly  refer  to  it :  Barnes  v.  Crow.  The  third  codicil  refers  to 
the  second  only,  from  which  an  intention  to  exclude  the  first  may  be  pre- 
sumed. Besides,  if  the  third  codicil  be  a  republication  of  the  first,  and  with 
that,  of  the  will,  it  brings  the  will  down  to  the  time  of  publishing  the  third 
codicil ;  and  this  would  be  incompatible  with  the  will,  which  directs,  that  the 
devisor's  estate  shall  be  sold  by  *persons  who,  under  the  second  cod-  reAm 
icil,  ceased  to  be  trustees  or  executors.  ^ 

The  only  question  for  the  consideraion  of  the  court  now  is,  •«  Whether  the 
third  codicil  operated  as  a  republication  of  the  first  codicil  ?" 
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The  following  certificate  was  afterwards  given : — 

We  have  heard  this  case  argued  by  counsel,  and  are  of  opinion  that  the 
third  codicil  operated  as  a  republication  of  tlie  first  codicil, 

W.  D.  Best. 
J.  A.  Park, 

J.  BURROUOH. 

S.  Gaselee. 


RALEIGH  TREVELYAN  r.  JOHN  TREVELYAN,  et  al. 

Settlement  of  premises  to  T.  S.  and  his  heirs,  to  the  use  of  W.  T,  and  his  heirs,  until  a 
marriage  between  H.  T.  and  E.  G.;  then  to  the  use  of  W.  T.  for  the  life  of  S.  T.,  with 
severanimitations  over  on  the  death  of  iZ.  T.  in  favor  of  his  wife  and  children,  with  a 
term  for  three  hundred  years  in  T.  S.,  to  commence  on  the  death  of  iZ.  T.,  for  securing 
a  rent-charge  to  the  wife  of  T.  S,.  and  to  determine  on  the  performance  of  that  trust,  and 
sabject  ro  the  foregoing,  to  W.  T.  and  his  heirs. 

ft'.  T.  died  before  the  marriage  of  iZ.  T.,  who  was  his  heir  at  law,  leaving  a  will  and  ex* 
ecutors :  Held,  that  the  executors  did  not  take  anv  interest  in  the  premiaes,  and  that 
R.  T.  took  a  fee  in  them,  subject  to  the  term  for  three  hundred  years. 

The  following  case  was  sent  by  the  Vice-chancellor  for  the  opinion  of  the 
Court  of  Common  Pleas  : — 

Waiter  Trevdyan^  being  seised  in  fee  simple  of  the  lands,  tenements,  and 
hereditaments  hereinafter  mentioned, 

By  indentures  of  lease  and  release,  bearing  d^te  respectively  on  or  about 
the  1st  and  2d  days  of  i/unf,  1819,  the  release  being  made  or  expressed  to  be 
made  between  fValttr  TrevelyaUy  of  the  first  part,  the  plaintiff',  Raleigh  Tte^ 
velyan,  of  ihe^  second  part,  Robert  Grey,  therein  described,  of  the  third  part, 
•6171  -^'*^^^*'^  ^''«y»  *therein  also  described,  of  the  fourth  part,  and  the 
J  Rev.  Thomas  Singleton,  and  Henry  George  Grey,  therein  respect- 
ively described,  of  the  fifth  part. 

Reciting,  that  a  marriage  was  agreed  upon  and  intended  shortly  to  be  sol- 
emnized between  the  plaintiff,  Raleigh  Trevelyan,  and  Elizabeth  Grey, 

It  was  witnessed,  that  in  consideration  of  the  said  marriage,  and  for  other 
the  considerations  therein  mentioned,  Walter  Trevelyan  granted,  bargained, 
sold,  and  released  unto  Thomas  Singleton,  and  Henry  George  Grey,  and  to 
their  heirs  and  assigns,  all  the  capital  messuages,  lands,  &c.,  (described  in 
the  deed.) 

To  hold  the  same  unto  TTiomas  Singleton^  and  Henry  George  Grey,  their 
heirs  and  assigns,  to  the  use  of  Walter  Trevelyan,  and  his  heirs,  until  the 
said  marriage  between  the  plaintiff  and  Elizabeth  Grey,  should  be  had ;  and 
from  and  after  the  solemnization  thereof  to  the  use  of  n^alter  Trevelyan,  and 
his  assigns  for  the  natural  life  of  the  plaintiffs  Raleigh  Trevelyan,  without 
impeachment  of  waste ;  and  from  and  after  the  decease  of  the  plaintiff,  Ra* 
leigh  Trevelyan,  then  to  the  intent  that  Elizabeth  Grey,  and  her  assigns,  in 
case  she  should  survive  the  plaintiff,  might  have  and  enjoy  for  her  natural 
life,  aod  in  lieu  of  dower  and  thirds,  an  annual  sum  or  yearly  rent-ohaige  of 
400/.,  to  be  paid  and  payable  at  the  time  and  in  nunner  therein  mentioned* 
with  power  of  distress  and  entry  i  and  subject  thereto*  and  from  and  imme- 
diately after  the  decease  of  the  plaintiff,  Raleigh  T^revilyan^und  in  case  £/»- 
lAeth  Gra/t  shonld  survive  him,  tn  the  use  of  TTuunaM  SingUton,  and  Henry 
Qmrge  Cfrejft  their  executors,  adminiatratori»  and  aaaignst  for  Ae  t^rm  cn( 
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three  hundred  years,  from  the  death  of  the  plainiiff,  Raleigh  Trevelyan^  with* 
out  impeachment  of  waste,  upon  trust,  for  securing  to  Elizabeth  Grey,  the 
payment  of  the  annuity  or  yearly  rent-charge,  as  therein  mentioned;  and 
from  and  after  the  expiration  or  sooner  *  determination  of  the  term  of  p^ig 
three  hundred  years,  and  subject  thereto,  in  the  mean  time,  to  the  only  *- 
proper  use  and  behoof  of  Walter  Trevelyan,  his  heirs  and  assigns  forever  ; 
and  it  was  thereby  provided,  that  when  the  trust  thereby  declared  of  the  said 
term  of  three  hundred  years  should  be  performed,  the  term  should  cease. 

The  marriage  took  etiect. 

Walter  Trevelyan,  departed  this  life  subsequently  to  the  date  of  the  inden- 
ture of  setdement,  but  previously  to  the  solemnization  of  the  intended  mar> 
riage. 

Walter  Trevelyan,  left  the  plaintiff,  JRaleigh  Trevelyan,  his  eldest  son  and 
heir  at  law,  him  surviving.  fValter  Trevelyan,  duly  made  and  published  his 
last  will  and  testament  in  writing,  dated  Idth  of  A/ay,  1818,  and  appointed 
John  Trevelyan,  Thomas  Singleton,  and  ff^illiam  Orde,  executors  thereof, 
and  they  duly  proved  the  same  in  the  proper  ecclesiastical  court. 

The  question  for  the  opinion  of  the  court  was.  Whether  the  executors  of 
Walter  Trevelyan,  under  or  by  virtue  of  the  limitations  created  by  the  said 
setdement,  took  any  and  what  estate  or  interest  in  the  lauds  and  heceditaments 
therein  comprised  ?  And  also.  What  estate  and  interest  the  pisiniiff,  lialeigh 
Trevelyan,  look  in  the  same  lands  and  hereditaments,  under  or  by  virtue  of 
the  limitations  created  by  the  said  setdement,  and  as  the  heir  at  law  of 
ff "alter  Trevelyan? 

This  case  was  argued  twice.  By  Lawes,  Serjt.,  for  the  plaintifT,  and  Bo- 
sanquet,  Serjt.,  for  the  defendant,  in  Easter  term  ;  and  by  Vaughan,  Serjt., 
for  the  plaintiff',  and  Onslow,  Serjt.,  for  the  defendant,  in  this  term. 

Argument  for  the  plaintiff.  Raleigh  Trevelyan,  takes  the  whole  property 
as  heir  of  f-ralter  Trevelyan,  till  the  marriage  of  Raleigh.  H'alter,  had  an 
estate  to  him  and  his  heirs;  and  having  died  before  the  marriage,  while  tliat 
estate  was  still  in  him,  and  before  his  subsequent  ^estate  pur  autre  vie  r«/>}g 
took  effect,  Raleigh  was  entitled  as  heir.  *- 

The  executors  of  Walter  could  not  take  as  special  occupants  the  estate  pur 
autre  vie,  which  was  limited  to  him  as  a  contingent  or  springing  use ;  for  spe- 
cial occupancy  can  only  take  place  where  the  testator  has  been  in  possession, 
Holden  v.  Smallbrook,  Vaugh.  191,  and  Walter* s  estate  pur  autre  vie  never 
took  eflect :  and  the  heir  is  to  be  preferred ;  for  a  conveyance  of  an  estate 
pur  autre  vie  to  t^.,  his  heirs,  executors,  and  assigns,  will  not  pass  the  free- 
hold to  the  assigns  to  the  exclusion  of  the  heir.  Atkinson  v.  Baker,  4  T.  R. 
229. 

Raleigh  then,  as  the  heir  of  Walter,  had  in  him  before  the  marriage  the 
same  estate  as  his  ancestor,  a  fee  defeasible  by  the  springing  uses  to  arise  on 
the  marriage,  with  an  ultimate  reversion  after  those  uses  had  been  satisfied ; 
as  the  ancestor  would  have  had  the  first  fee  defeasible  by  an  estate  to  himself 
pur  autre  vie,  the  heir  took  the  like  estate ;  and  when,  on  the  marriage,  the 
estate  pur  autre  vie  arose,  it  united  with  the  ultimate  reversion  for  every  pur- 
pose except  that  of  possession ;  for  the  purposes  of  tenure,  for  the  purposes 
of  estate :  the  whole  would  be  described  in  pleading  as  a  seisin  in  fee ;  Shel- 
ley^s  case,  1  Rep.  93 ;  and  the  intervening  term  did  not  prevent  this  union. 
Bates  V.  Bates,  1  Ld.  Raym.  326:  Lewis  Bowles's  case,  11  Rep.  79:  Per- 
kins, tit.  Dower,  s.  336.     Co.  Litt.  46  b. 

Argument  for  the  defendants.  The  limitation  to  Walter  7\evelyan  for  the 
life  of  Raleigh,  after  the  marriage  had  taken  place,  was  a  contingent  springing 
use, — a  possibility, — which  passed  to  his  executors  as  occupants,  when  the 
event  occurred  which  made  it  vest. 

The  remainder  in  fee  to  Walter,  after  the  uses  on  *the  marriage,  r«goi| 
could  not  unite  with  a  contingent  estate  pur  autre  vie,  which  never   ■- 
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rested  ia  him.  The  same  person  never  had  at  the  same  time  the  estate  for 
life  and  the  remainder  in  fee,  so  that  merger  could  not  take  place  ;  and  the 
cases  which  have  been  cited  are  inapplicable,  for  in  all  of  them  the  tirst  estate 
for  life  was  vested  in  the  person  who  had  the  remainder  in  fee. 

It  is  expressly  contrary  to  the  object  of  the  settlement,  that  Raleigh  should 
have  the  estate  during  his  own  life. 

The  following  certificate  was  afterwards  sent : — 

We  have  heard  this  case  argued  by  counsel  and  have  considered  it,  and  we 
are  of  opinion,  that  the  executors  of  Waller  Trevelyan  did  not,  under  or  by 
virtue  of  the  limitations  created  by  the  settlement  therein  mentioned,  take  any 
estate  or  interest  in  the  lands  and  hereditaments  therein  comprised. 

And  we  are  of  opinion  that  the  plaintiff,  Raleigh  Drevelyan^  took  an  estate 
in  fee-simple  in  the  same  lands  and  hereditaments,  under  and  by  virtue  of  the 
limitations  created  by  the  said  settlement,  and  as  the  heir  at  law  of  the  said 
fVallerTrevelyan^  subject  to  the  term  of  three  hundred  years,  in  the  event  of 
his  dying  in  the  lifetime  of  his  wife,  and  to  the  other  powers  for  raising  her 
annuity  of  400/. 

W.  D.  Best. 
J.  A.  Park. 

J.  BURROUOH. 

S.  Gaselee. 


•621]  ♦MASON  V.  ROBINSON,  et  al. 

DeTiBor  directed  that  his  rents  should  be  applied  in  paying  M.  V.  and  F.  V.  the  interest 
of  sums  charged  on  his  freehold  properly ;  and  subject  thereto  in  paying  A.  />.,  widow 
of  his  son  R.^  \0l.  a  year  till  death  or  second  marriage  ;  that  the  remainder  of  the  rents 
should  be  applied  to  the  maintenance  and  education  of  /.  />.,  his  grandson,  till  he  was 
twenty-one,  and  if  he  should  die  before,  to  the  maintenance  and  education  of  his  grand* 
daughter,  Jif.  F.  D.  That  after  /.  Z>.  and  M.  F,  D,  should  have  attained  twenty- 
one,  (K.  D.,  his  son,  should  have  an  annuity  of  201.  out  of  the  rents  for  the  term  of 
his  life,  subject  as  aforesaid:  the  remainder  of  the  rents  were  devised  to  ^.  D,  for 
the  life  of  IV.  D.,  or  till  her  second  marriage  :  after  the  death  of  W.  D.,  devisor  gave 
all  bis  lands  to  the  use  of  /.  D.  and  his  heirs ;  aud  if  /.  D.  should  die  before  the  period 
aforesaid  without  lawful  issue  living  at  his  death,  he  gave  the  rents  to  W.  D.  lor  his 
life,  subject  as  aforesaid  ;  and  after  the  death  of  IV,  Z>.  the  premises  were  to  go  to  his 
children,  share  and  share  alike,  and  in  default  of  such  issue,  to  A.  D.  and  her  heirs. 
Devisor  died,  leaving  A.  />.,  /.  />..  itf.  F.  D.,  and  W.  D.—  W.  D,  being  his  heir  at  law  : 
— A,  D.  next  died,  intestate  and  unmarried  ;  /.  Z>.  afterwards  attained  twenty-one,  and 
died  unmarried,  in  the  lifetime  of  W.  D, : 

Held,  that  on  the  death  of/.  D.,  W.  D.  became  entitled  to  an  estate  for  life  in  the  lands. 

The  following  case  was  sent  by  the  Vice-Chancellor  for  the  opinion  of  the 
Court  of  Common  Pleas  : — John  Dixon^  late  of  Richmond^  in  the  county  of 
Yorkf  Gent.,  being  seised  in  fee-simple  of  certain  lands  situate  at  Loivn- 
mth,  in  the  parish  of  Richmond^  in  the  said  county  of  Fork,  did,  in  such 
manner  as  the  law  requires  for  the  validity  of  devises  of  real  estates,  duly 
make  and  publish  his  last  will  and  testament  in  writing,  dated  the  10th  of 
March^  1779,  and  which,  so  far  as  relates  to  the  lands  at  Lownwifht  is  in 
the  words  and  figures  following ;  that  is  to  say,  **  I  charge  all  my  freehold 
messuages,  lands,  and  hereditaments,  situate  at  LownwUfi^  in  the  parish  of 
Richmond  aforesaid,  with  the  payment  of  my  just  debts  and  funeral  expenses  ; 
and  subject  thereto,  I  direct  that  the  rents  and  profits  thereof  may  be  applied 
in  paying  to  Margarite  Dixon  and  Faith  Dixon^  their  respective  executors, 
and  administrators,  and  assigns,  the  interest  of  the  principal  sums  of  100/.  and 
150/.,  which  are  charged  upon  the  said  premises,  and  subject  thereto  in  pay- 
ing unto  Ann  the  widow  of  my  son,  Ralph  Dixon,  late  of  the  city  of  london^ 
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merchant,  deceased,  one  annuity  or  clear  yearly  *6U  m  ofl  0/.  i\\\  her  death  r^gno 
*or  second  marriage,  which  shall  first  happen  :  the  said  annuity  to  be  *- 
payable  half  yearly,  at  Michadmaa  and  Lady-day  s  the  first  payment  thereof 
to  begin  and  be  made  at  such  of  those  days  as  shall  happen  next  after  my 
decease,  clear  of  all  land-tax  and  other  outgoings :  and  subject  as  afore- 
said, I  desire  that  the  remainder  of  such  rente  and  profits,  from  time  to  time 
as  they  shall  yearly  accrue  and  be  received,  and  all  such  rents  and  profits 
from  the  death  or  second  marriage  of  the  said  ^nn  Dixon,  which  shall  first 
happen,  may  be  applied  for  and  towards  the  maintenance  and  education  of 
my  grandson  John  JHxon,  son  of  the  %^\A  Ralph  Dixon,  until  he  shall  attain 
his  age  of  twenty-one  years  ;  but  in  case  he  shall  die  before  he  attains  that 
age,  then  from  his  death  I  direct  that  such  remaining  rents  or  profits,  or  the 
whole  thereof,  from  the  death  or  second  marriage  of  the  said  Ann  Dixon  as 
aforesaid,  may  be  applied  for  and  towards  the  maintenance  and  education  of 
my  grand-daughter,  Margarite  Faith  Dixon,  the  daughter  of  the  said  Ralph 
Dixon  deceased,  until  she  shall  attain  her  age  of  twenty-one  years  ;  and  my 
will  is,  that  the  receipt  of  the  person  or  persons  who,  for  the  time  being,  shall 
have  the  care  of  the  persons  of  my  said  grand-children  respectively  shall  be  a 
sufficient  discharge  for  the  money  so  to  be  paid :  and  from  and  after  my  said 
grand-child,  John  Dixon,  shall  have  attained  his  age  of  twenty-one  years,  or 
my  said  grand-daughter,  Margarite  Faith  Dixon,  surviving  him  as  aforesaid 
shall  have  attained  her  said  age  of  twenty-one  years,  I  give  unto  my  sop 
ffWiam  Dixon,  out  of  the  rents  and  profits  of  the  said  estate,  one  annuity  01 
clear  yearly  sum  of  20/.  during  the  term  of  his  natural  life,  payable  half* 
yearly,  and  tax-free,  at  Michaelmas  and  Lady-day  ;  the  first  payment  thereof 
to  begin  and  be  made  at  such  of  those  days  as  shall  happen  next  after  my 
said  grandson,  John  Dixon,  shall  have  attained  his  age  of  twenty-one  years 
or  next  after  ray  said  grand-daughter,  *  Margarite  Faith  Dixon  (surviv-  r^eoa 
ing  her  said  brother  as  aforesaid,)  shall  have  attained  her  said  age  of  ^ 
twenty -one  years  :  and  subject  thereto,  I  give  and  devise  the  remainder  of  the 
rents  and  profits  of  the  said  messuages,  lands,  hereditaments,  and  premises 
unto  the  said  ^nn  Dixon  yearly,  during  the  natural  life  of  the  said  William 
Dixon,  or  until  her  second  marriage,  which  shall  first  happen  :  and  from  and 
after  the  death  of  my  said  son  frilliam,  I  give  all  and  every  the  said  mes- 
suages, lands,  hereditaments,  and  premises  (subject  and  charged  as  aforesaid) 
unto  and  to  the  use  of  my  said  grandson,  John  Dixon,  and  the  heirs  of  his 
body  lawfully  to  be  begotten :  but  if  my  said  grandson,  John  Dixon,  shall 
happen  to  die  before  the  period  aforesaid  without  leaving  lawful  issue  living 
at  his  death,  then  I  give  the  rents  and  profits  of  the  said  premises  unto  my 
said  son,  William  Dixon,  for  and  during  the  term  of  his  natural  life  (first  de- 
ducting thereout  the  said  annuity  of  10/.  for  the  said  ^nn  Dixon,  in  case  she 
shall  then  remain  the  widow  of  the  said  Ralph  Dixon ;)  and  from  and  after 
the  death  of  the  said  ffHlliam  then  I  give  the  said  premises  (subject  and 
charged  as  aforesaid)  unto  and  amongst  all  and  every  child  and  children  of 
the  said  William  Dixon  lawfully  to  be  begotten,  share  and  share  alike,  to  take 
as  tenants  in  common  and  not  as  joint-tenants ;  and  in  default  of  such  issue,  I 
give  the  same  and  every  part  thereof  (subject  as  aforesaid,)  unto  and  to  the 
use  of  the  said  Ann  Dixon,  her  heirs  and  assigns  for  ever.*' 

The  testator  died  on  the  20th  of  March,  1785,  without  having  revoked  or 
altered  his  will,  leaving  Ann  Dixon,  John  Dixon,  Margarite  Faith  Dixon^ 
now  the  wife  of  Christopher  Chtrkson,  and  fFUHam  Dixon,  surviving  him,  and 
leavmg  fFilHofn  Dixon  his  eldest  son  and  heir  at  law. 

Ann  Dixon  died  in  the  month  of  JtJy  in  the  year  1792,  intestate*  withoo'. 
having  married  a  second  time ;  and  letters  of  administration  of  her  goods  and 
effects  *have  been  granted  to  the  defendant,  Margarite  Faith  CSbrfaon,  ffnA 
by  the  proper  ecclesiastical  court.  L  ^^^ 
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The  said  John  Dixont  the  son  of  the  said  Jinn  JHxon^  (who  wast  eighteen 
years  of  age  at  her  death,  attained  hi&f  age  of  twenty-one  years,  and  afterwards 
died  in  the  year  1603,  in  the  lifetime  of  William  Dixon,  and  without  ever 
having  been  married. 

The  question  for  the  opinion  of  the  court  was,  Whether,  on  the  decease  of 
the  last  named  John  Dixon,  either  ^nn  Dixon  or  William  Dixon  became 
entitled  to  any,  and  if  any,  to  wliat  estate  in  possession  in  the  lands  at  Ijiwn" 
with  ? 

Boaanquei,  Sei}t.,  on  the  part  of  the  plaintilT,  who  claimed  under  Wiliioin 
Dixon,  contended  thai  on  the  death  of  John  Dixon  without  issue,  PFiUiam 
Dixon  became  entitled  to  an  estate  for  life  in  the  premises  under  this  will. 

The  effect  of  the  will  was  to  provide  for  the  education  of  the  testator's 
grand-children  till  they  attained  the  age  of  twenty-one  ;  then  to  give  the  rent 
and  profits  to  Atm  during  the  joint  lives  of  fitiiiam  and  John,  paying  20/. 
per  annum  to  WUHam.  If  John  survived  William,  John  was  to  have  the 
estate  in  tail,  subject  to  an  annuity  of  10/.  per  amwm  to  his  mother.  U  John 
died  childless,  and  William  survived,  fftUiam  was  to  have  the  estate,  subject 
to  the  same  charge.  The  devise  to  Ann  for  the  life  of  fVilHam  being  incom 
patible  with  the  devise  of  the  same  property  to  ffVHam,  no  other  mode  that 
the  above  could  be  pointed  out  to  give  effect  to  the  whole  of  the  will. 

Wilde,  Serjt.,  contra.     Ann  took  an  estate  for  the  life  of  William,  to  which 

her  executors  are  now  entitled.     The  devise  to  her  is  clear,  and  the  ambiguity 

*A251   ^^  ^^^  *occasioned  by  tlie  subsequent  devise  to  William.     But  a  sub 

-I   sequent  ambiguity  cannot  have  the  effect  of  destroying  a  prior  cleat 

devise.^ 

The  following  eertifieate  was  afterwards  sent : — 

We  have  heard  this  case  argued  by  counsel ;  and  having  considered  the 
same,  are  of  opinion*  that  on  the  death  of  the  last  named  John  Dixon,  the 
said  William  Dixpn  became  entitled  to  an  estate  for  life  in  possession  in  the 
said  lands  at  Lowtiwith* 

W.  D.  Best. 
J.  A.  Park. 

J.  BURROUOH. 

J.  Gasb(.bb. 

t  The  court  reovired  this  fseC  to  be  a«l(l6d> 

X  Butler's  Co.  Lit.  21  e  note  (4);  112  i.  note  (1). 


FAIRLEEU  et  al.,  p.  HERRING,  POWLGS.  et  al. 

Bills  having  been  drawn  on  th«  defendants  by  (heir  sigent  sod  with  their  sathority,  id  res- 
pect of  a  mine  which  they  afterwards  transferred  to  ^.,  they  reauested  A.  to  place  funds 
IB  their  hands  to  iiMei  the  bills  when  due,  saying,  '*  It  waulo  be  unpleasant  to  have 
bills  drawn  on  them  paid  hy  another  party.**  A^  placed  funds  accordingly ;  but  when 
the  bills  were  left  with  defendants  for  acceptance,  no  acceptance  wss  written  on  them. 
A*»  agent  havinffeonplained  to  one  of  the  defendants  on  the  subject,  he  said,  **  What ! 
Not  accepted  f  We  haye  had  the  money,  and  they  ought  to  be  psid ;  but  I  do  not  inter- 
fere  in  this  business:  you  should  see  my  partner  :*' 

Held,  that  all  this  amounted  to  n  parol  acceptance  of -the  bills  on  which  the  defendants 
were  liable  to  an  indersae,  between  whom  and  A,  there  was  no  privity,  and  that  the 
indorsee  was  not  precluded  from  saieg  by  faivieg  made  a  protest  in  igooranoe  of  this 
aoceptaace. 

Tn  declantton  was  on  a  bill  of  ejcchaofs  for  1000/m  whieh  was  set  forth 
in  the  first  eonnt  ts  drawn  in  favor  of  Herrera  and  SUehkt  \vf  Michard  JExUr^ 
You  XI.— 89  2  o  2 
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in  Mexico^  dated  Jan.  31,  1825,  upon,  and  accepted  by  the  defendants.     The 
second  count  stated  a  promissory  *note  signed  by  the  defendants,  by    r^AAfi 
means  of  Richard  Bxter,  their  agent.     There  were  also  the  usual   ^ 
counts  for  money  paid,  money  had  and  received,  Slc, 

At  the  trial  before  Be9t^  C.  J.,  London  sittings  afler  Easter  term,  a  verdict 
was  found  for  the  plaiiuiffs,  subject  to  the  opinion  of*lhe  court  on  a  case 
which  stated  in  substance  as  follows  :  — 

The  defendants  had  sent  out  Ji,  F,  Momay  to  Mexico  as  their  agent,  for 
the  purpose  of  embarking  in  the  exploitation  of  and  purchasing  interests  in 
mines. 

They  had  also  sent  out  Exter  as  an  agent  to  act  under  Momay, 

Payments  to  the  extent  of  50,000  dollars  had  been  made  on  behalf  of  the 
defendants,  for  the  purpose  of  carrying  on  these  mining  transactions  ;  and  these 
payments  were  provided  for  by  bills  drawn  by  Exier  upon  the  defendants, 
under  the  direction  and  authority  of  Momayt  and  with  the  consent  and  appro- 
bation of  the  defendants. 

One  of  these  bills,  the  subject  of  the  present  action,  was  drawn,  as  above, 
by  Exter,  in  favor  of  Herrera  and  Riteke,  by  them  endorsed  to  Sc4}tt  ^  Co,^ 
by  Scott  4*  Co.  to  FergUBBon  4*  Co.,  and  by  PergU8»on  ^  Co,  to  the  plaintifis. 

Before  this  bill  could  he  presented  for  acceptance,  the  defendants  had  trans- 
ferred to  the  United  Mexican  Mining  Association  the  whole  or  a  part  of  their 
interest  in  the  mines  in  question ;  and  the  Mexican  Mining  Jisaocuition^  as 
the  purchasers  of  these  interests,  would  have  provided  for  the  bills  drawn,  as 
above,  by  Exter  on  the  defendants,  but  the  defendant  Powles  begged  of  Mor- 
nay,  who  now  acted  for  the  Mexican  Mining  ^Association,  that  11,458/.  6s,  8d. 
might  be  placed  in  defendants*  hands  for  the  purpose  of  taking  up  the  bills  ; 
saying,  **  It  would  be  unpleasant  to  have  bills  drawn  upon  their  firm  paid  by 
a  third  party;"  and  adding,  *'that  the  Company  might  surely  trust  him  with 
10,000/.  when  he  had  trusted  *them  with  a  much  larger  amount*'  It  rt^n^ 
was  then  agreed  that  he  should  have  the  money  for  the  specific  purpose  ^ 
of  paying  the  bills. 

Notwithstanding  this,  no  acceptance  was  written  on  the  bills  when  they 
were  left  at  the  defendant*s  house  for  that  purpose ;  but  when  Momay  after- 
wards told  Herring,  one  of  the  defendants,  that  the  bills  were  not  accepted,  he 
said,  **  What !  not  accejpted  ?  We  have  had  the  money,  and  they  ought  to  be 
paid :  but  I  don't  interfere  in  this  business  :  you  should  see  Mr.  Powles,** 

The  plaintiffs  afterwards,  in  ignorance  of  these  circumstances,  protested  the 
bills  for  non  acceptance.  It  also  appeared  that  the  defendants  had  transmitted 
to  Exfer  goods  worth  35,000  dollars,  on  which  goods  he  had  received  the  pro> 
ceeds,  but  refused  to  pay  them  over  till  he  learned  that  his  liabilitiecT  on  these 
bills  had  been  discharged.  But  though  this  seemed  to  be  the  reason  of  the 
defendants*  declining  to  write  their  acceptance  on  the  bills,  Exter* s  accounting' 
for  those  goods  formed  no  part  of  the  condition  on  which  the  1 1,458/.  6s.  %d. 
was  placed  in  the  defendant*s  kaads. 

Spankie,  Serjt,  for  the  plainttflf^aigued  the  case  on  three  grounds  :  first,  that 
there  had  been  a  parol  acceptance  of  the  bill ;  secondly,  that,  at  all  events,  the 
instrument  might  be  esteemed  a  promissory  note  ;  thirdly,  that  the  plaintiffs 
were  entitled  to  recover  on  the  count  far  money  had  and  received  :  but  as  the 
court  confined  their  judgment  to  the  first  f>oi«t,  it  is  unnecessary  to  report  the 
argument  on  the  other  two. 

In  support  of  the  first  position  he  argued,  that,  independently  of  words 
epoken,  circumstances  and  the  conduct  of  parties  might  amount  to  a  construc- 
tive acceptance.  IVynn  v.  Raikes,  5  East,  520,  Clarke  v.  Cock,  4  East,  57. 
In  neither  *of  those  cases  were  the  circumstances  aod  conduct  of  the  r«|>oo 
parties  so  expressive  as  in  the  present ;  while  the  language  used  bv  ^ 
Herring  was  of  itself  conclusive. 
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The  protest  ha?iog  been  made  by  the  plaintiffs  in  ignorance  of  what  had 
passed  did  not  affect  them. 

Wilde,  contra*  argued  that  all  that  had  passed,  having  passed  between  the 
defendants  and  strangers  to  the  plaintiffs  no  right  inde  accrued  to  them  ;  and 
that  that  circumstance*  distinguished  the  present  case  from  those  which  had 
been  cited.  Besides,  the  plaintiffs  having  protested  the  bill  for  non-acceptance, 
were  now  estopped  to  contend  that  it  had  been  accepted,  ^roat  v.  Matthews, 
T.  R.  182. 

Best,  G.  J.  We  are  all  agreed  that  there  has  been  a  good  acceptance  of 
this  bill,  and  therefore  have  declined  entering  into  the  point  as  to  money  had 
and  received. 

If  the  facts  of  this  case  are  understood,  it  appears  to  me  no  man  can  doubt 
that  both  in  point  of  justice  and  in  point  of  law  the  plaintiffs  are  entided  to 
recover.  From  Aiomay*9  testimony  we  ascertained  that  he  had  been  in 
•America  as  the  agent  of  the  defendants,  for  the  purpose  of  exploiting  a  mine. 

He  made  an  arrangement  with  the  Mexican  company,  in  the  course  of  which 
the  present  defendants  had  the  benefit  of  the  money  for  which  this  action  is 
brought.  The  bill,  on  which  the  defendants  are  sued,  was  drawn  by  Exter, 
the  sub-agent  of  Momay,  who  was  the  agent  of  the  defendants.  The  bill, 
therefore,  was  created  by  the  defendants  for  their  own  benefit ;  they  have  had 
the  advantage  of  it  in  their  dealings  with  the  Mexieoft  company,  and  they  are 
the  persons  who  in  point  of  justice  ought  to  pay.  The  business  on  the  part 
*6291  ^^  ^^  ^Mexican  company  being  also  under  the  management  of  Momay, 
^  Powies,  one  of  the  defendants,  applies  to  Momay,  and  desires  that  he 
will  consent  to  the  defendants  having  the  money  in  question  for  the  express 
purpose  of  paying  these  bills,  complaining  it  would  be  a  hardship  if  their  bills 
were  paid  by  any  other  house  ;  that  it  would  bring  discredit  on  their  house  ; 
that  they  who  had  trusted  the  company  ought  in  turn  to  be  trusted  for  such  a 
sum  of  money  as  this.  Here  is  the  most  distinct  promise  to  pay  that  could 
be  made. 

My  Brother  Wilde  does  not  deny  the  promise  to  pay  the  bill ;  but  says  it 
IS  distinguishable  from  all  similar  cases  in  this,  that  it  is  not  a  promise  made 
lo  one  of  the  parties  to  the  bill.  I  consider  it  is  a  promise  made  to  one  of 
the  parties  to  the  bill.  Who  is  the  drawer  ?  Exter, — Exter  is  the  sub-agent 
of  Mornay,  I  consider  Exter  and  Momay  the  same.  There  is,  therefore, 
a  promise  to  pay  to  these  persons  ;  and  as  was  said  by  Mr.  Justice  Le  Blanc, 
in  a  case  that  was  referred  to  in  argument,  ^  If  a  man  promises  to  pay  a  bill, 
he  promises  to  do  all  the  formal  part.*' 

It  has  been  determined  in  a  great  variety  of  cases,  that  if  a  bill  comes  into 
a  man's  hands  wiih  a  parol  acceptance,  though  the  party  who  receives  the  bill 
does  no^know  of  that  parol  acceptance,  he  has  a  right  to  avail  himself  of  it 
afterwards.  It  is  impossible  for  any  man  to  doubt,  on  principles  of  common 
sense,  that  such  ought  to  be  the  law  ;  for  if  I  take  a  bill,  I  take  it  with  every 
advantage  the  holder  had  before  it  came  into  my  hands. 

This  promise  being  made  to  Momay,  and  money  being  obtained  on  it, 
amounted  to  a  promise  upon  adequate  consideration  to  one  of  the  contracting 
parties.  Is  there,  then,  anything  in  the  case  which  has  prevented  the  plain- 
tiffs from  availing  themselves  of  that  promise.  It  has  been  supposed  that  by 
*6301  P^^^^^*^  ^^®  ^'^^  ^^^  *non-acceptance  they  have  abandoned  their  claim. 
J  At  the  trial  of  this  cause  I  put  an  end  to  that  by  leaving  it  to  the  con- 
sideration of  the  jury,  whether,  at  the  time  that  protest  was  made  the  plain- 
tiffs were  aware  that  this  acceptance  had  also  been  made.  The  jury  expressly 
found  that  the  protest  was  made  in  ignorance  of  what  had  taken  place  between 
Momay  and  ^he  present  defendants.  If  the  plaintiffs  were  ignorant  of  this,  it 
is  quite  impossible  that  that  which  they  have  done  in  ignorance  can  prejudice 
.  any  right  which  was  before  vested  in  them.  Therefore  I  put  the  case  on  the 
principle  contained  in  the  language  of  Lord  Mansfield:  if  a  man  undertakes 
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for  the  substanee,  he  undertakes  for  the  formail  parts ;  if  he  undertakes  to  pay 
the  acceptance,  he  undertakes  to  accept.  The  plaintifTs  in  this  case  have  done 
nothing  to  waive  their  right  on  that  acceptance  ;  and  it  would  be  an  oppro- 
brium to  the  law  of  England^  if,  upon  a  bill  drawn  by  an  agent  of  these  gen- 
tlemen, and  of  which  they  have  had  the  advantage,  they  could  turn  round  and 
say,  Our  agent  in  America  is  a  person  not  to  be  trusted ;  we  will  not  pay  the 
bill,  though  we  have  received  money  for  the  purpose.  I  should  be  exceed- 
ingly sorry  if  the  plaintifi's  could  be  so  turned  round.  I  am  happy  to  find  iu 
this  case  that  which  I  find  in  most  others  where  statutes  have  not  interfered, 
that  the  common  law  will  enable  us  to  do  justice. 

Park,  J.  Being  cllarly  of  opinion,  as  1  believe  we  all  are,  that  this  is  an 
acceptance,  it  does  not  seem  necessary  to  discuss  the  point  wheihw  an  action 
for  money  had  and  received  would  lie. 

In  the  case  of  Powell  v.  Monnier,  1  Atk.  Oil,  which  was  decided  by  Lord 
Hardwickej  it  was  held  that  much  less  than  this  amounted  to  an  acceptance 
But  the  strong  'case  on  the  subject  is  H'ynnt  v.  Raikes :  the  question   r«AO| 
in  which  was,  whether  the  terms  of  a  letter  amounted  to  an  accepts   '- 
ance,  and  the  court  said  a  promise  to  accept  amounts  to  an  acceptance. 

In  Rees  v.  Warwick^  2  B.  &  A.  113,  indeed,  a  man  sent  a  bill  to  anothei 
who  returned  it,  saying,  **  Your  bill  shall  have  attention  ;*'  that  was  held  not 
to  be  an  acceptance.  But  when  a  man  undertakes  to  accept  or  pay  the  bill, 
it  is  much  stronger  than  saying,  **  The  bill  shaN  have  attention."  That  ap« 
pears  to  have  b^n  the  opinion  of  Mr.  Justice  Bayley^  who  tried  the  cause, 
liord  C.  J.  Mbott,  says,  ••The  phrase  'have  attention*  is  at  least  ambigu- 
ous :  it  may  mean  that  the  defendants  would  have  an  examination  and  enquiry 
into  the  state  of  the  account  between  them,  to  ascertain  if  they  would  accept 
the  bill  ;**  but  he  says,  <*  I  will  not  break  iu  on  the  authority  of  the  two 
cases,*'  which  are  those  I  have  mentioned  of  PoweU  v.  Monnier,  and  Wynne 
V.  Raikea. 

If  what  passed  in  the  present  case  be  not  held  to  be  an  acceptance,  it  is  a 
downright  fraud  on  the  plaintiffs.  What  is  the  arrangement  made  ?  Mornay 
as  the  defendant's  agent,  employed  ExUr  to  draw  bills,  and  afterwards  cou- 
sented  to  money's  being  placed  in  the  hands  of  the  defendants  by  the  com- 
pany, to  the  amount  of  11,400/.,  for  the  express  purpose  of  paying  those 
bills. 

It  has  been  •contended,  indeed,  that  the  undertaking  to  accept  is  not  availa- 
ble unless  made  to  a  person  who  has  a  concern  in  the  bill.  But  in  this  trans- 
action Exfer,  the  drawer  of  the  bill,  and  Mornay^  stand  in  effect  in  the  same 
situation.  Can  it  be  allowed  to  the  defendants,  after  they  have  got  11,000/. 
in  their  own  pockets  for  the  express  purpose,  to  elude  paying  these  trills  ? 

1  am  clearly  of  opinion  that  this  is  such  an  acceptance  as  will  bind  the 
parties,  and  under  all  the  ^circumstances,  I  think  the  plaintifls  are  r^^^^ 
entitled  to  oar  judgment.  *- 

UiiRRouoH,  J.  The  argument  on  the  part  of  the  defendants  would  be  very 
food  if  this  rested  merely  on  a  promise ;  but  this  promise  is  an  acceptance, 
and  an  acceptance  for  the  benefit  of  every  body  whose  name  is  on  the  bill. 

It  has  been  decidedly  laid  down,  that  a  promise  to  pay  a  bill  is  an  accept- 
ance. No  man  can  doubt  that  there  was  a  promise  arising  out  of  this  trans- 
action, and  the  fact  of  this  being  an  acceptance  is  fortified  by  what  occurred 
when  the  bill  was  left.  If  the  defendants  did  not  mean  to  accept  the  bill, 
why  did  they  not  refuse  t  Their  not  having  done  so,  is  a  strong  confirmation 
that  they  entered  into  a  legal  obligation  to  pay  the  b^l. 

Gasblbb,  J.  This  ease  having  been  so  fully  gone  into,  it  is  unnecessary 
A)r  me  to  aay  more,  than  that  1  eoneiit  widi  my  Lard  C.  J.,  and'brothers,  that 
this  IB  an  aeeeptenee  of  the  bill.  It  is  contended  that  the  condition  of  thinga 
is  changed  by  the  plaintiff's  having,  protested  the  bill.  If  any  ill  conse- 
4|v«n6eB  have  arisen  to  the  defendants  by  reason  of  this  protest,  it  is  their  own 
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fault  fi>r  not  having  aooepted  it  in  form,  which  tfaej  were  bound  to  do  when  it 
was  ivresented,  in  consequence  of  the  undertaking  which  passed  between  them 
and  Momay. 

Rule  discharged. 


•633]  'WILSON  V.  POWIS. 

Declaration,  that  in  consideration  plaintiff  had  deliTerejl  lo  defendant  a  watch  to  repair, 

defendant  undertook  to  repair  and  re-deliyer  it  to  the  plainiiif: 
Breach ;  non-delivery :  Evidence ;  that  defendant  repaired  and  tendered  the  watch  to 

piaimiff,  who  said,  **  Take  it  to  rov  uncle  in  M,,  who  will  pay  for  it,"  when  the  defend- 

«ai  took  it  to  another  ancle.  viM>  lost  it  j 
Held,  no  Tariance. 

Tub  plaintiff  declared,  that  in  consideration  of  his  having  delivered  the 
defendant  a  watch  to  clean  and  repair,  for  certain  reward  to  be  therefore  paid, 
the  defendant  undertook  to  clean,  repair,  and  take  care  of  the  watch,  and  to 
driver  it  back  to  the  plaintilT  on  payment  of  the  stipulated  reward. 

Breach,  that  the  defendant  did  not  take  care  of,  or  re-deliver  the  watch. 

At  the  trial  before  Btst,  C.  J.,  Middlesex  sittings,  after  Easter  term,  it 
appeared  that  the  watch  was  repaired  and  tendered  to  the  plaintiff,  who  said, 
*'  Take  it  to  my  uncle  in  Margaret  Street^  and  he  will  pay  for  it." 

The  defendant  not  finding  the  uncle  in  Margaret  Street^  or  acting  under 
some  misapprehension  upon  hearing  he  had  moved,  delivered  the  watch  to 
another  undo  of  the  plaintiff,  in  Otnden  Lane^  who  lost  it.  A  verdict  having 
been  found  for  the  plaintiff, 

Wilde,  SeijL,  moved  for  a  rule  nisi  to  set  it  aside  and  enter  a  nonsuit,  on 
the  ground  that  the  defendant  having  repaired  and  Offered  to  re-deliver  the 
watch,  and  the  plaintiff  having  refused  to  receive  it,  the  contract  to  re-deliver 
to  the  plaintiff  was  discharged.  That  the  action  ought  to  have  been  brought, 
if  at  alt,  on  a  new  contract  to  deliver  to  plaintiff  *s  uncle  in  Margaret  Street. 
ind  that,  therefore,  there  was  a  variance  between  the  eontraci  declared  on  and 
ihat  esu&blished  in  proof.  The  rule  was  granted,  and  now,  after  hearing  Wilde 
in  support  of  it, 

*Aa41        *^A^  court  expressed  their  opinion,  thai  there  was  no  variance,  the 
•>    directions  giving  by  the  plaintiff  for  the  delivery  of  the  watch  to  his 
ttnde  being  in  effect  directions  to  deliver  it  to  the  plaintiff  or  his  agent  at  a 
cosveaitnt  plaee,  for  a  mistake  in  which  ihe  defendant  was  responsible. 

Rule  discharged. 


EDGELL  V.  DALUfilORE. 
▲tiadment  refused,  upon  an  award  which  found  a  debt,  but  contained  no  order  to  pay. 

WiLBB,  Serjt.«  opposed  a  rule  for  an  attachment  for  non-payment  of  money 
under  an  award,  on  the  ground  that  though  the  award  found  the  party  to  be 
indebted,  it  contained  no  order  for  him  to  pay. 

Taddjff  Serjt.,  who  supported  the  rule,  mainUuned  that  the  order    o  pay 
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followed  as  an  inference  of  law,  from  the  finding  of  the  debt ;  and  he  likened 
it  to'  an  afsutnpnt  on  the  sale  of  goods,  where  the  promise  to  pay  is  implied 
from  the  order  and  acceptance  of  the  goods.     But 

Tiie  courts  distinguishing  between  a  civil  and  a  criminal  proceeding,  said 
that  the  defendant  was  not  in  contempt,  and  therefore,  no  attachment  could 
issue  till  he  could  be  shown  to  have  disobeyed  some  order  in  the  award. 
There  being  no  order,  there  could  be  no  disobedience,  and  the  court  could  not 
|.roceed  summarily  ;  the  plaintiff  must  be  left  to  his  action. 

Rule  discharged. 


'Pleading  several  Matters.  [*035 

Several   pleading.      IneontiBtent  pleas  not  allowed  eicept  under  an  affidavit  of  theit 

neosMity. 

Upon  a  motion  by  Adams^  SerjL,  calling  on  a  defendant  to  elect  which  of 
several  inconsistent  pleas  he  would  abide  by,  in  an  action  on  an  award ;  the 
motion  being  arranged  by  consent  of  parties,  the  court  gave  out. 

That  for  the  future,  inconsistent  pleas  should  not  be  allowed,  unless  accom* 
panied  with  an  affidavit  to  show  that  they  were  necessary  to  the  justice  of 
the  cause. 


FLETCHER  v.  GILLESPIE,  et  al. 

The  defendants  had  executed  a  charter-party,  under  which  the  carao  was  to  be  sent  along 
side  ihe  ship  at  the  merchant's  expense,  the  captain  rendering  tbe  usual  and  customary 
assistance  with  his  boats  and  crew:  Some  of  the  cargo  lying  about  thirty  yards  frona 
the  edge  of  the  wharf,  the  capiain  applied  to  the  deiendant's  factor  for  laborers  to  re- 
move It  into  the  boats:  The  factor  navina  refused,  saying  he  would  abide  by  the  char* 
ter-party,  the  captain  hired  laborers  for  the  purpose : 

Held,  that  the  expense  so  incurred  might,  notwithstanding  the  charter-party,  be  recov* 
ered  on  counts  for  money  paid,  and  work  and  labor. 

Action  on  a  charter-party,  under  which  the  plaintiff's  ship  was  to  proceed 
to  Quebec^  or  so  near  thereto  as  she  might  safely  get,  and  there  load  from  the 
factors  of  the  defendants  a  complete  cargo  of  deals ;  the  cargo  to  be  sent 
alongside  the  ship  at  the  merchant's  expense ;  the  captain  rendering  the  usual 
and  customary  assistance  with  his  boats  and  crew. 

Breach,  non-payment  of  the  stipulated  freight. 

There  was  also  counts  for  work  and  labor,  money  paid.  o^. 

*At  the  trial  before  Be$t^  C.  J.,  London  sillii-gs,  after  Eanttr  term,  r^f^g. 
it  appeared,  among  other  things,  that  some  part  of  the  cargo  lying  •■ 
about  twenty  or  thirty  yards  from  the  edge  of  the  wharf  at  Quebec,  the  cap- 
tain of  the  vessel  applied  to  the  defendant's  factor  for  people  to  get  it  afloat ; 
the  factor  refused  to  provide  them,  saying  he  would  abide  by  the  charter- 
party  ;  whereupon  the  captain  employed  laborers,  to  whom  he  paid  5/.  14s , 
to  bring  this  part  of  the  cargo  to  the  side  of  the  wharf,  whence  the  crew 
assisted  in  getting  it  on  board. 

It  was  objected  at  the  trial,  that  payments  of  this  nature  having  been  pro* 
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▼ided  for  by  the  charter-party,  under  the  words  **  the  caigo  to  be  sent  along- 
side the  ship  at  the  merchant's  expense,'*  the  plaintiff  could  not  resort  to  the 
defendant's  general  and  implied  liability  under  the  common  counts,  for  what 
he  had  a  right  to  claim  of  them  under  their  specific  contract;  and  the  count 
on  the  charter-party  containing  no  breach  for  the  non-payment  of  the  expenses 
for  getting  the  cargo  on  board,  the  defendanU  were  to  that  extent  entitled  to 
a  TerdicL 

It  was  \e(i  to  the  jury  to  consider  whether,  upon  the  factor's  saying  he 
would  abide  by  the  charter-party,  the  money  for  laborers  was  not  paid  to  the 
use  of  the  defendants,  under  an  implied  promise  from  the  factor  that  il  should 
be  repaid  if  the  defendants  were  liable.  Whereupon  a  verdict  was  given  for 
the  plaintiir,  this  point  being  reserved  for  the  consideration  of  the  court. 
*  friiiie^  Serjt.,  accordingly  obtained  a  rule  nin  to  set  aside  the  verdict  and 
enter  a  nonsuit ;  against  which 

Vaughan  and  Botatiquet^  Serjts.,  showed  cause,  contending,  that  even  if 
the  plaintiff  might  have  recovered  this  sum  under  the  charter-party,  he  had  a 
concurrent  remedy  on  the  new  implied  promise  made  by  the  factor 
«iLvri  *^fnle  V.  Parian^  12  East,  578,  and  on  the  count  for  work  and 
^^J  labor. 

Pai^e,  J.  This  claim  does  not  rest  on  the  charter-party ;  it  is  for  a  sum 
of  money  paid  dehors  the  contract,  in  ease  and  for  the  benefit  of  the  defend- 
ants, and  from  which  they  have  derived  advantage.  The  words  of  the  factor 
may  fairly  be  construed  into  an  undertaking  to  pay  what  was  expended  io 
the  labor,  if  it  should  turn  out  that  the  defendants  were  liable  to  pay  it; 
and  his  undertaking  being  within  the  scope  of  his  authority  and  binding  on 
them,  I  am  of  opinion  the  verdict  must  stand. 

BuRROuoH,  C.  J.  The  jury  have  in  effect  found  what  amounts  to  an  ex- 
press promise  by  the  factor ;  but  I  am  opinion  the  demand  might  have  been 
sustained,  on  the  count  for  work  and  labor,  the  labor  having  been  clearly  neces- 
sary for  and  beneficial  to  the  owners. 

Gaselee,  J.  It  was  properly  left  to  the  jury  to  determine  whether  the 
expense  of  removing  these  goods  was  to  fall  on  the  defendants :  they  find 
that  it  was  ;  and  if  so,  there  is  a  good  consideration  for  their  factor's  promise, 
of  which  the  plaintiff  may  avail  himself,  on  the  count  for  money  paid. 

Best,  C.  J.  concurring,  the  rule  was 

Discharged 
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Where,  to  a  plea  of  the  etatute  of  limiiatione,  the  plaintiff  replies  a  promise  within  six 
years,  and  proves  a  promise  to  pay  when  of  ability,  made  three  years  after  the  original 
cause  of  action  accrued,  and  within  aix  years  of  the  commencement  of  the  action: 

Held,  he  most  also  prove  the  defendani*8  ability. 

Burrough  J,  and  Park  J.  disMeHtientibus. 

Assumpsit  for  butcher's  meat.  Pleas,  general  issue  and  the  statute  of  limita- 
tions, to  which  the  plaintiff  replied  a  promise  within  six  years. 

At  the  London  sittings  in  Easter  term,  before  Best^  C  J.,  it  appeared,  that 
the  meat  was  delivered  in  1817  or  1818,  and  that  about  three  years  afterwards, 
the  defendant  being  called  on  for  payment,  said,  it  was  not  in  his  power  to 
pay,  but  as  soon  as  it  was,  he  would. 

The  plaintiff  not  proving  the  defendant  to  be  able  to  pay,  the  Chief  Justice 
directad  a  nonsuit,  with  leave  to  move  to  enter  a  verdict. 
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Vaughan,  Serjt.  having  accordingly  obtained  a  rule  nisi, 

AdatM^  Serjt.,  now  nhowed  cause.  The  promiae  ia  clearly  condiiionaU 
and  if  it  had  been  made  more  than  six  years  after  the  debt  was  due,  there  can 
be  no  doubt  that  the  defendant's  ability  to  pay  must  have  been  proved ;  Cole 
V.  5<i4%,  3  Esp.  N.  P.  G.  150,  Davis  v.  SMXth,  4  Esp.  N.  P.  C.  36,  Jiesford 
T.  Saunders,  2  H.  Bi.  116,  Hyleing  v.  Hastings,  1  Ld.  Raym.  389.  Here, 
however,  the  words  were  spoken  within  the  six  years,  when,  it  will  be  con- 
tended, DO  new  promise  was  necessary  to  give  the  plaintiff  a  right  of  action  ; 
nor  was  it  necessary  then  ;  but  after  the  six  years,  the  plaintiff^  relying  solely 
on  this  acknowledgment  for  the  sppportof  his  action,  must  take  it  as  it  was  made^ 
accompanied  with  the  ^condition  ;  for  the  doctrine  that  from  a  mere  ac-  r^ooo 
knowledgment  an  absolute  promise  to  pay  may  be  implied  is  now  in  '- 
effect  overruled  in  A* Court  v.  Cross,  3  Bingh.  320,  and  rests  on  a  series  of  ^ 
cases,  Yea  v.  Fourakin,  2  Burr.  1099,  Trueman  v.  Fenton,  Cowp.  544,  Brian 
V.  Horseman,  4  East,  599,  which  have  no  foundation  on  the  statute,  or  the  ear- 
lier decisions,  where,  as  in  Hyleing  v.  Hastings,  an  acknowledgment  of  the 
debt  was,  at  farthest,  considered  to  be  no  more  than  evidence  from  which  a 
jury  might  perhaps  infer  a  promise,  but  from  which  the  court  would  not 
imply  one. 

In  Dickson  v.  Thompson,  2  Show.  126,  and  Bland  v.  Haselrig,  2  Ventr. 
151,  it  was  thought  that  even  an  express  promise  would  not  revive  the  debt, 
or  five  a  new  right  of  action;  and  in  I^aper  v.  Tatton,  16  East,  420,  and 
HeUings  v.  Shaw,  7  Taunt.  608,  it  is  clear  that  the  judges  have  wished  to 
return  to  the  strict  construction  of  the  statute. 

Vaughan,  Serjt.,  in  support  of  the  rule.  Upon  the  acknowledgment  of  tlie 
debt,  the  condition  attached  to  it  may  be  laid  out  of  the  question ;  for  a  pro- 
mise in  law  may  be  implied  from  the  acknowledgment :  Mounistephen  v. 
Brooke,  3  B.  &  A.  141,  Pittam  v.  Forster,  1  B.  &  C.  248,  Frost  v.  Ben-^ 
gough,  1  Bingh.  266.  But  even  though  an  express  promise  should  be  deemed 
necessary  to  give  a  cause  of  action  after  the  expiration  of  the  six  years,  when 
the  original  cause  of  action  is  at  an  end,  such  a  promise  cannot  be  necessary 
upon  an  acknowledgment  within  the  six  years,  while  ihe  original  cause  is  still 
subsisting. 

Within  the  six  years  the  defendant  could  attach  no  conditions  to  his  general 
liability ;  and  if  the  plaintiff  ^had  sued  the  day  after  the  acknowledg-  r«g«Q 
ment,  he  might  have  recovered  upon  proof  of  the  acknowledgment,  *- 
in  spite  of  the  condition  with  which  it  was  accompanied.  If,  then,  he  could 
have  recovered  the  day  after  upon  proof  of  the  acknowledgment,  why  should 
not  the  acknowledgment  avail  him  at  any  ttnie  within  six  years  after  it  was 
made? 

Cur.  adv.  vuli. 

Gasbleb,  J.  I  am  of  opinion  that  the  nofisuit  in  this  case  was  proper.  Ii 
is  not  necessary  for  me  at  present  to  investigate  any  supposed  difference  be- 
tween a  promise  and  an  acknowledgment,  because  it  has  no  where  been  main- 
taine<l  that  an  acknowledgment  of  a  debt,  is,  qua  acknowUNlgment,  sufficient 
to  revive  the  debt,  but  only  a  circumstance  from  which  perhaps  a  new  promise 
may  be  implied.  In  Hyleing  v.  Hastings,^  according  to  almost  all  the  reports^ 
of  the  case,  the  court  considered  the  acknowledgment  as  evidence  only  of  a 
new  promise. 

The  language  of  the  statute  is,  ''  that  all  actions  upon  the  case,  other  than 
for  slander,  shall  be  commenced  and  sued  within  six  years  next  after  the  cause 
of  such  actions,  and  not  af\er."  « 

With  respect  to  every  species  of  action  except  assumpsit  it  has  been  holden 
that  the  plaintiff  must  show  he  has  commenced  his  action  within  the  time  pre- 
scribed by  the  statute,  and  that  it  is  not  incumbent  on  the  defendant  to  plead 
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thit  the  limited  period  has  elapsed.  It  is  not  easy  to  say  why  a  difierent 
rule  has  obtained  in  tusunapnt ;  but  it  is  now  too  late  to  say  that  a  defendant 
can  take  adrant^e  of  the  statute  without  pleading  it.  ^3  fVma.  Saunders,  63 
6,c.  note.)  In  nyking  v.  Hastings^  indeed,  the  court  held  that  the  new  pro- 
*6411   ^^^  nuight  *be  considered  a  revival  of  the  old  one ;  but  upon  considera- 

^  tion  of  that  case,  and  consultation  with  all  the  judges,  it  was  holden  in 
Deam  v.  Crane,  6  Mod.  309,  upon  a  plea  of  non  a$8umpsU  infra  $ex  ann&$, 
that  a  promise  made  by  defendant  after  arrest  did  not  support  a  declaration 
on  a  note  made  by  the  defendant  in  favor  of  the  plaintiff's  testator  above  six 
years  before  the  action  brought. 

So  in  Hickman  v.  fValker^  Willes,  27,  it  was  decided,  that  where  the  de- 
fendant pleaded  non  atsumpsii  infra  sex  annos^  in  an  action  brought  by  an 
executor  on  promises  to  the  testator,  and  the  plaintiff  replied  a  subsequent 
promise  to  himself,  the  replication  was  a  departure,  and  the  Chief  Justice 
said,  **  We  are  of  opinion  that  the  replication  is  not  good,  fur  the  time  of 
limitations  must  be  computed  from  the  time  when  the  action  first  accrued  to 
the  testator,  and  not  from  the  time  of  proving  the  will.  The  proving  of  the 
will  gave  no  new  cause  of  action,  and  therefore  the  time  of  proving  the  will 
is  perfectly  immaterhd." 

This  case,  therefore,  confirms  that  of  Deane  v.  Crone  ;  and  the  point  seems 
to  have  been  admitted  in  the  executors  of  the  Duke  of  Marlborough  v.  ff  u/- 
nuire,  2  Str.  890,  where  the  plaintiffs  having  declared  as  execuions  on  a  pro- 
mise to  their  testator,  and  issue  having  been  joined  on  the  plea  of  the  statute 
of  limitations,  the  plaintiffs  moved  to  amena  by  laying  the  promise  to  have 
been  made  to  themselves.  In  Sarel  v.  Wine,  3  East,  409,  also,  it  was  de« 
cided,  that  an  acknowledgment  made  by  the  defendant,  after  the  death  of  the 
plaintiff's  intestate,  of  a  debt  due  above  six  years  to  the  plaint! ti*8  intesute, 
would  not  support  a  count  by  the  administrator  laying  the  promise  to  have 
*A421   ^^^  m^de  to  his  intestate.     In  Kinder  v.  *Paria,2  H.  Bl.  561,  where 

-■  the  assignees  of  an  insolvent  debtor  sued  the  defendant  for  a  debt  duo 
to  the  insolvent  more  than  six  years  before  they  sued  out  their  writ,  it  was 
hoiden,  that  in  order  to  support  the  action,  they  must  show  an  express  pro- 
mise to  themselves.  On  the  same  principle,  in  Pittam  v.  Foster^  (where  an 
action  was  brought  against  Foster,  and  Norria  and  wife,  upon  a  joint  promis- 
sory note  made  by  Foster  and  Norris*s  wife  before  marriage,  and  the  promise 
was  laid  by  Foster  and  Norris*s  wife  before  marriage,  and  issue  was  joined 
upon  a  plea  of  the  statute  of  limitations,)  Abbott,  C  J.,  says,  '*  The  question 
is,  whether  an  acknowledgment  made  within  six  years  operates  as  a  new 
substantive  promise,  or  draws  down  the  original  to  the  time  when  the 
acknowledgment  is  made.  In  Hurst  v.  Parker,  1  B.  &  A.  92,  Lord 
Ettenborough  says,  that  in  actions  of  assumpsit  an  acknowledgment  of  the 
debt  is  evidence  of  a  fresh  promise.  If  that  be  not  so,  but  on  the  con- 
trary  the  acknowledgmeai  is  to  have  the  effect  of  drawing  down  the  ori- 
ginal promise,  then  in  an  action  by  an  executor,  upon  promises  made  to  the 
testator,  evidence  of  a  promise  made  to  the  executor  would  support  the 
issue.  But  the  leverse  of  this  proposition  was  <lecided  m  Green  v.  Crane^ 
2  Ld.  Raym«  1101.  That  was  an  action  of  assutupsU  by  an  executor 
upon  promises  to  the  testator.  Defendant  pleaded  non  assftmpsit  infra 
sex  annos  $  and  upon  evidence  it  appeared,  that  after  the  death  of  the  tes- 
tator, and  after  six  years  from  the  time  of  the  contract,  defendant  acknow- 
ledged the  debt  to  the  executor,  and  promised  to  pay  it.  Holf,  C.  J.,  delivered 
the  resolution  of  the  court,  and  said,  that  they  were  all  of  opinion  that  the 
action  could  not  be  maintained,  the  promise  being  made  to  the  executor,  and 
so  out  of  the  issne.  Thai  case  was  followed  by  several  others  of  the  same 
*6431   ^'^^^v  which  it  is  unnecessary  to  mention.     The  last  was  in  the  Court 

-'   of  Comoion  Pleas ;  PVard  v.  Hunter,  6  Taunt.  210 ;  that  was  an  action 
by  an  executrix  on  promises  made  to  the  testator ;  plea,  statute  of  limitation* 
Vol.  XL— 40  2  D 
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Plaintiflf  relied  upon  the  defendant's  having  said  to  her,  that  the  testator  always 
promised  not  to  distress  him  for  the  money.  The  plaintiflf  having  obtained  a 
verdict,  a  motion  was  made  to  enter  a  nonsuit ;  and  the  court  said,  when  the 
courts  determined  that  an  acknowledgment  is  evidence  of  a  new  promise  then 
made,  it  must  be  a  promise  made  by  a  person  competent  to  make  it,  and  to  a 
person  who  is  in  existence  to  receive  it ;  and  the  rule  for  a  nonsuit  was  made 
absolute.  That  case  was  determined  at  a  time  when  Lord  G.  J,  Gibbt  pre- 
sided in  the  Common  Pleas,  than  whom  no  judge  was  ever  more  perfectly 
acquainted  with  the  rules  of  pleading/* 

It  is  not  necessary  to  cite  more  decisions  to  show,  that  a  promise  made  im- 
der  such  circumstances  as  those  of  the  present  case  is  a  new  promise,  and  not 
a  revival  of  the  old  one,  and  roust  be  correctly  dieclared  on  according  to  fact ; 
for  the  same  reason  that  a  promise  made  to  an  executor  will  not  support  a 
declaration  on  a  promise  made  to  the  testator.  Although  the  cases  to  which 
I  have  referred  are  not  exactly  the  same  as  the  present  in  point  of  fact,  they 
are  the  same  in  principle  ;  a  new  promise  by  a  debtor  to  pay  when  of  ability 
is  not  the  same  as  a  promise  to  pay  when  requested,  and  will  not  support  a 
declaration  stating  a  promise  to  pay  when  requested.  There  are  many  cases 
which  show,  that  such  a  conditional  promise  cannot  be  given  in  evidence 
under  a  count  on  an  absolute  promise.  In  Cole  v.  Saxby^  where  to  a  plea 
of  infancy  the  plaintiff  replied  a  promise  after  full  age,  and  the  evidence 
was  of  a  promise  to  pay  when  of  ability.  Lord  Kenyan  said,  **  This  is  not  an 
absolute  promise  *to  pay ;  it  is,  *  when  he  is  able.*  I  remember  a  i-va^^ 
case  before  Lord  Man^fieliU  in  Staffordihire ;  in  which  he  was  of  ■- 
opinion,  that  it  was  incumbent  on  the  plaintiff  to  show  that  the  defendant 
was  of  ability  to  pay  at  the  time  of  the  action  brought.'*  In  DavU  v.  Smithy 
Lord  Kenyan^  ruled  the  same  way  again,  and  added,  that  it  had  been  so  ruled 
before  by  Lord  C.  J.  Eyre,  So  in  Besford  v.  Sounder »^  where  a  bankrupt 
after  obtaining  his  certificate  promised  to  pay  a  prior  debt  when  he  should  be 
able,  upon  a  general  indebitalu*  assumpsit  brought  upon  that  promise,  it  waa 
holden,  that  the  plaintiff  must  prove  the  ability  of  the  defendant  to  pay. 

In  ThompBon  v.  Ogborne,  2  Stark.  N.  P.  C.  98,  indeed,  where  Lord  Elien" 
boroughy  held  that  a  promise  to  pay  a  debt  by  instalments,  if  time  should  be 
given,  took  the  case  out  of  the  statute,  and  in  Gregory  v.  Parker,  1  Camp. 
394,  where  there  was  a  letter  of  the  defendant's  wife  acknowledging  the  debt, 
it  was  taken  for  granted,  without  adverting  to  any  of  the  decisions,  that  an 
acknowledgment  of  a  debt  was  the  same  as  a  promise  ;  but  that  principle  has 
been  expressly  denied  in  ^^  Court  v.  Cross, 

I  am  of  opinion,  therefore,  that  this  was  a  conditional  promise,  and  ought 
to  be  proceeded  on  as  such. 

As  to  the  distinction  which  has  been  attempted  to  be  made  between  a  prom* 
ise  given  before  the  expiration  of  the  six  years  and  a  promise  after,  I  think  it 
not  tenable. 

It  has  been  argued,  that  before  the  expiration  of  the  six  years,  the  statute 
does  not  apply,  and  that  a  defendant  has  within  that  time  no  right  to  add  terms 
to  the  original  contract.  Undoubtedly  within  the  six  years  the  plaintiff  may- 
go  on  his  original  contract,  notwithstanding  any  subsequent  promise ;  but 
here  the  original  *cause  of  action  had  expired  before  the  action  was  r^^m 
brought.  The  defendant  by  a  subsequent  promise  has  upon  certain  ^ 
terms  extended  the  duration  of  his  liability,  and  if  the  plaintiff  will  after  six 
years  avail  himself  of  that  promise,  he  must  take  it  as  it  was  given.  Though 
formerly  an  opinion  prevailed  that  it  was  unfair  to  take  advantage  of  the  stat- 
ute, unle8.8  where  the  debt  had  been  paid,  the  courts  have  lately  been  of 
opinion  that  the  operation  of  the  statute  is  in  all  cases  extremely  salutary  ; 
and  I  shall,  therefore,  conclude  in  the  words  of  Serjt.  JVxHiums:  2  Wms. 
Saund.  64  b,  note.  «« After  all,  it  might,  perhaps,  have  been  as  well  if  the 
letter  of  the  statute  had  been  strictly  adhered  to :  it  is  an  extremely  beneficial 
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law,  on  which,  as  it  has  been  obterved,  the  security  of  all  men  depends,  and 
is,  therefore,  to  be  favored.  And  although  it  will  now  and  then  prevent  a  man 
from  recovering  an  honest  debt,  yet  it  is  his  own  fault  that  he  postponed  his . 
action  so  long,  besides  which,  the  permitting  the  evidence  of  promises  and 
acknowledgments  within  the  six  years  seems  to  be  a  dangerous  inlet  to 
perjury." 

BiTRBouoH,  J.  The  facts  in  this  case  seem  to  me  to  remove  all  doubt.  They 
are,  that  the  defendant  being  applied  to  for  payment  for  meat  about  three 
years  after  it  was  furnished,  said  that  it  was  not  in  his  power  to  pay,  but  that 
as  soon  as  it  was,  he  would  ;  and  within  six  years  after  this  promise  the 
defendant  is  sued,  though  more  than  six  years  from  the  delivery  of  the  meat. 

This  is  said  to  be  a  conditional  acknowledgment,  although  made  at  a  time 
when  the  debt  was  still  alive,  and  all  the  parties  in  the  same  situation  as  when 
it  was  originally  contracted.  Suppose,  the  day  after  this  promise  was  made,  an 
*646l  ^^'^^  ^^^  ^^^  brought  on  an  account  ^stated,  would  not  this  acknow- 
J  ledgpient  have  been  sufficient  evidence  to  sustain  the  action  ?  and 
would  not  that  action  have  lain  to  the  end  of  six  years  aAer  .the  acknowledg- 
ment ?  What,  then,  becomes  of  this  as  a  conditional  acknowledgment  ?  In 
the  cases  which  have  been  referred  to,  the  old  liability  had  expired,  and  the 
new  promise  was  to  be  taken  accompanied  with  its  conditions  ;  but  in  the 
present  case,  at  the  time  of  the  acknowledgment,  the  debt  was  an  available 
claim,  and  the  defendant  only  says  in  effect,  ^  I  owe  the  money,  but  can* 
not  pay." 

Even  on  the  issue  of  non  aisutnptU  if\fra  sex  umios,  I  am  of  opinion  this 
action  might  be  supported.  The  acknowledgment  which  has  been  made  within 
six  years  keeps  the  debt  alive,  according  to  all  the  cases,  and  is  very  different 
from  an  acknowledgment  or  promise  made  af\er  the  expiration  of  that  time ; 
such  a  promise  creates  a  new  obligation,  and  must,  therefore,  be  taken,  if  at 
all,  with  all  its  qualifications. 

In  Uyldng  v.  Hustings^  Ld.  Raym.  389,  HoU^  G.  J.,  said,  •«  There  is  a 
difference  where  the  six  years  are  expired  before  the  making  of  such  condi- 
tional promise,  and  where  they  are  not ;  because  the  contract  not  being  barred 
by  the  statute  has  no  need  of  so  much  assistance  to  continue  it,  as  it  must 
have  to  revive  it  if  it  be  once  absolutely  destroyed."  According  to  this  dis- 
tinction the  original  contract  in  Cole  v.  Saxby^  being  invalidated  or  destroyed 
by  infancy,  the  promise  made  after  age  was  a  new  contract,  and  to  be  taken 
with  all  its  new  qualifications.  In  Davis  v.  Smiihf  the  new  promise  was 
more  than  six  years  after  the  original  contract,  and  being  clearly  conditional 
ought  to  have  been  treated  as  sudi.  But  there  seems  to  be  a  solid  and  recog- 
nized distinction  between  an  acknowledgment  made  before  the  expiration  of 
the  six  years,  and  an  acknowledgment  alYer. 

*A471  *^'  ^  ^^^  supposed  necessity  for  a  promise,  instead  of  or  as  well 
J  as  a  mere  acknowledgment,  it  should  seem  not  to  be  necessary  in  this 
case,  from  the  circumstance  that  an  action  of  debt  would  have  lain  to  recover 
the  price  of  the  goods  sold  and  delivered,  and  that  a  bare  acknowledgment 
of  the  contract  would  have  been  sufficient  to  support  such  an  action.  In  such 
a  form  of  action  a  promise  is  unnecessary,  and  it  is  only  necessary  in 
assumpsit  to  make  a  formal  allegation  of  it  on  the  pleadings. 

For  these  reasons  I  think  the  plaintiff  entitled  to  a  verdict. 

Park,  J.  It  has  been  truly  observed,  that  the  conflicting  decisions  to  be 
found  in  our  reports  upon  the  statute  of  limitations  reflect  no  particular  credit 
upon  H^eshmnster  Hall;  and  I  am  very  glad  that  the  courts  of  law  seem  in- 
clined, as  far  as  possible,  to  retrace  their  steps,  and  to  get  back  to  the  plain 
construction  of  the  statute.  Having  that  view  myself  I  was  happy  to  concur 
with  the  other  Judges  in  this  court  in  Michaelmas  term,  in  the  case  of  A"* Court 
▼.  Cfons^  in  endeavoring  to  assist  in  so  desirable  an  object. 

In  what  I  am  about  to  say  very  shordy  upon  the  case  at  bar,  I  do  not  con 
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sider  myvelf  bs  Irenehinf,  zi  leMt  I  em  sure  i  do  not  mean  lo  trench,  upcm 
that  decision.  Indecnl,  in  delivering  my  opinieii  here  against  the  defendant,  I 
do  not  trouble  mysell'  with  any  of  the  cases  that  ha^e  heretofore  heen  decided 
one  way  or  the  other,  for  this  ease  depends  upon  its  own  peculiar  cireutn- 
stances^  and  parfkuUtrl^  upon  the  time  wken  the  promise  ttcu  made.  If,  hew- 
ever,  contrary  to  my  intention,  another  case  is  added  to  the  number  of  incon- 
sistencies  already  crowding  our  books  upon  this  subject,  it  will  render  the 
duty  more  imperious,  whenever  a  ease  ef  wffieUnt  vmue  oocurst  to  have  nil 
these  matters  put  upon  record,  that  we  may  nave  *oiie  rule  of  sound  r^^a 
judgment  from  the  highest  courts  of  error  upon  ihis  frequently  occur-  ^ 
ring  subject. 

The  facts  of  this  case  are  in  a  fow  words  :  to  an  action  for  butcher's  meat, 
there  is  a  plea  of  the  general  issue,  and  also  one  of  the  statme  of  limitations. 
The  meat  Was  delivered  in  1617  or  1^18,  and  if  nothing  more  could  be 
stated,  the  statute  of  limitations  had  cteariy  run  upon  the  demand ;  but  within 
two  or  three  years  (and  certainly  within  mx  years)  from  the  delivery  of  the 
meat,  the  defendant  said  it  woe  not  in  hie  power  to  pay  /#/  it :  a$  soon  ae  ii 
uws,  he  would.  Here  is  a  promise,  but  i  admit  it  is  a  eondifumal  one  ;  and 
I  admit,  also,  that  if  the  statute  had  ran,  that  ie,  if  six  years  had  expired  be- 
fore that  promise  (being  a  conditional  one)  was  made,  the  debt  only  would 
havo  revived  upon  proof  being  addticed  of  the  defendant's  ability  to  pay. 
Daoie  v.  Smith.  But  here  the  promise  to  pay  was  made  before  the  statute 
had  run,  at  a  time  when  the  defendant  had  no  right,  as  I  think,  to  annex  ft 
condition  ;  at  least  the  condition  so  annexed  coukl  be  of  no  avail  during  the 
six  years  ;  for  I  take  it  to  be  quite  dear  thai,  notwikhsfanding  the  defendant 
chose  to  clog  his  promise  witli  a  condition,  the  plaintiff  might  have  sued  him 
at  any  time  within  six  years  ;  and,  without  going  into  the  original  eonnder" 
ation  of  the  goode  $oid  and  deiiveredt  might  have  recovered  upon  proof  of 
this  conditional  promise.  This  I  am  sure  is  every  day's  practice  at  Nisi 
Prius  in  undefended  causes,  where  the  proof  is,  **  I  wish  to  pay,  and  1  will 
if  I  am  ever  able,"  or  other  words  to  the  same  efieci ;  and  yet  the  plaintiflT 
recovers  without  proving  the  defendant's  ability.  For  illusiFatioR ;  suppose 
a  man  has  given  a  promissory  note  payable  in  two  months,  and  has  not  paid 
at  the  end  of  this  time,  but  in  about  a  year  pays  interest,  which  is  indorsed 
npon  the  note  by  consent  of  both  parties :  I  will  suppose  the  same  proceed- 
ing takes  place  in  the  second,  *third,  fourth,  and  fifth  year :  I  take  it  r«^A 
for  granted  it  will  be  admitted  to  me,  that  an  action  brought  at  any  *- 
time  within  six  years  from  the  last  indorsement ^  though  perhaps  ten  years 
after  the  date  of  the  original  note,  would  not  be  barred.  This  is  also  exactly 
the  case  of  mutual  accounts  between  the  parties,  where  every  new  item  and 
credit  in  the  account  given  by  the  one  party  to  the  other  is  an-  admission  of 
there  being  some  unsettled  account  between  them,  the  amount  of  which  is  to 
be  aAer wards  ascertained  ;  and  any  act  which  dw  jury  may  consider  as  an 
aeknowledgment  of  its  being  an  open  account  is  sufficient  to  take  it  out  of 
the  estate;  and  in  Cranch  v.  Kirkman,  Peake,  121,  the  exception  in  the 
sutute  as  to  merchant's  accounts  was  held  not  te  be  confined  to  persons  of 
that  description. 

But  the  case  I  have  hitherto  put  as  to  the  indorsement  on  a  note,  I  admit 
has  been  upon  a  mere  payment  of  interest,  wiihoot  any  eendiiion  annexed. 
It  does  not  seem  to  me,  however,  that  if  every  year,  when  those  payments 
were  respectively  made,  there  were  added  to  the  indorsement  the  words,  "Next 
3rear  1  will  pay  principal  and  interest  if  I  am  able^'^  any  difference  in  law 
exists  between  the  cases.  There  is  the  promise  to  pay  that,  which  by  law  he 
was  at  that  time  bound  to  pay ;  and  the  condition  annexed,  as  it  would  not 
prevent  the  immediate  enforcement  of  the  demand  within  the  six  years,  ought 
not  to  affect  a  clear  acknowledgment  of  the  debt,  with  a  promise  tacked  to  it» 
alihongh  clogged  with  a  condition,  which  at  the  time  the  condition  was  added 
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the  party  bad  no  right  to  impose.  Thorelbre  the  preiumptioa  raised  by  the 
•tatttie  from  lapse  of  time  is  here  rebutted  by  a  pFomlse  to  pay  before  the  six 
*6501  y^'"  ^^  expired ;  and  though  *th»e  was  a  condition  annexed,  it  is 
J  a  clear  recognition  that  the  d^t  was  not  satisfied  nor  paid  when  the 
conditional  promise  was  made. 

The  nearest  ease  to  this  that  I  have  found  is  Thompson  v.  Osborne^  where 
liOrd  EUenborough  held  that  a  promise  le  pay  a  debt  by  insialmenta,  if  lime 
thould  be  givtn^  took  the  case  oat  of  the  statBte»  and  this  even  after  the  statute 
had  ran. 

Except  the  last  case,  it  will  be  observed,  that  I  have  not  troubled  the  court 
with  quoting  cases  ;  for,  having  looked  at  many,  I  thought  it  would  be  an  idle 
parade,  and  a  great  waste  of  time,  to  run  throiigh  a  bead-roll,  when  not  one 
of  the  cases  has  the  distinguishing  feature  of  the  present  case,  upon  which  1 
rely,  a  pramisB,  though  burdened  with  a  condition,  within  that  period  when 
the  promise  might  avail  the  plaintiff,  though  the  condition  could  work  him  no 
injury,  nor  postpone  or  delay  his  immediate  remedy*  I  wish  it  to  be  under* 
stood  fully  that  I  strongly  rely  upon  z  premise  accompanying  the  acknowledge 
ment.  I  am  not  arrogant  or  presumptuous  enough,  especially  as  my  brother 
Gate/ee  has  already  expressed  his  opinion  to  be  in  fovor  of  the  defendant,  and 
I  am  also  to  be  encountered  by  that  of  the  Chief  Justice,  to  suppose  that  I  am 
right ;  but  under  ray  present  conscientious,  and  not  hasty,  impression,  I  think 
this  nonsuit  ought  to  be  set  aside  :  however,  as  the  court  are  equally  divided, 
of  course  it  cannot  be  disturbed. 

Best,  O.  J.  I  entirely  concur  in  the  judgment  which  has  been  delivered 
by  my  brother  GaeeUe,  and  therefore  do  not  think  it  necessary  to  go  again 
through  all  the  cases.  The  two  best  statutes  in  our  books  are  the  statute  or 
frauds  and  the  statute  of  limitations ;  but,  unfortnnately,  the  Judges  in  ff >.«/» 
minsier  HM  have  taken  a  different  view  of  Uie  subject ;  and,  until  recently, 
*6511  ^  '^^"'SS^^  seems  to  have  been  made  to  avoid  the  effect  of  those  sta- 
J   tutes. 

It  is  curious  to  observe  the  progress  of  opinion  on  this  subject  At  first,  it 
seems,  the  Judges  were  with  the  statutes ;  and  in  Dickson  v.  7%ornp«on,  2 
Show.  125,  Semggs,  J.,  and  the  Bar  on  both  sides  were  agreed,  that  there 
must  be  an  express  promise  to  take  a  case  out  of  it.  The  same  point  was  ruled 
in  Bass  v.  Smiik,  12  Vin.  Abr,  229.;  and  In  Z^icoft  v.  Briggs^  %  Atk.  105,  it 
was  still  held  there  must  be  a  promise ;  although  the  court  considered  it  some* 
what  hard.  Then  in  Hyking  v.  Hastings,  by  the  opinions  of  ten  Judges, 
afWr  much  eonsultalion,  it  was  determined,  thai  an  acknowledgment  of  the 
debt  was  at  the  utmost  only  evidenee  from  which  a  promise  to  pay  might  be 
inferred  by  a  jury  ;  but  that  if  a  jury  found  only  the  bare  acknowledgment  it 
would  not  be  sufficient.  Afier  diis,  equity  lawyer*  ceme  into  the  courts  of 
common  law,  Jjonl  Mansflskt  brought  with  him  into  those  courts  equitable 
notions  of  the  statute  of  limitationB ;  and  heM  that  a  bate  adinowledgraent  of 
a  debt,  even  ator  action  brought,  would  be  sufficient  to  support  the  action, 
although  not  commenced  till  after  the  expiration  of  the  six  years.  Lord 
Lsughborough  entertained  the  same  opinion.  The  Court  of  King*s  Bench 
adhered  to  it,  till  ultimately  the  principle  was  carried  to  such  a  degree  of 
absurdity,  that  a  dedaralion  of  a  defondent  that  he  would  not  pay,  Douthwaite 
V.  TibbuU  5  M.  d^  S.  75^  wm  holden  a  sufficient  acknowledgment  to  take  the 
case  out  of  the  statute. 

The  Court  of  Common  Pleas  at  fength  ocone  to  a  diffevent  opinion  in  AA 
Ibtri  V.  Skaw^  and  Gibbs^  C.  J.,  there  pels  three  cases,  it  which  it  had  been 
holden  that  the  statute  did  not  protect  a  defendant.  One,  where  the  defendant 
*6521  ^^^  tidmitted  that  the  deM  is  unpaid,  bat  «has  slated  diaft  it  wes  die- 
J  charged  by  lapse  of  time.  Another,  where  the  defondnat  has  stated, 
that  it  is  dimarged  by  particular  means,  to  which  he  has  with  precision  refer- 
red himself:  if  the  plaintiff  enm  i^mpnmm  liiat,  he  lets  himself  in  to  recover. 
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A  third  case  is,  where  the  defendant  challenges  the  plaintiff  to  produce  a  par- 
ticular mode  of  proof  of  his  liability.  If  the  plaintiflT  produces  that  proof,  the 
Courts  have  said  the  defendant  shall  not  be  discharged.  All  the  decisions  on 
this  subject  were  under  review  in  the  case  of  w^*Ccitir/  v.  Crois;  and  with  all 
the  consideration  I  have  given  this  matter,  I  am  still  of  opinion,  that  every 
word  I  am  reported  to  have  uttered  in  that  case  is  warranted  by  prior  decisions. 
Having  disposed  of  the  cases,  I  come  next  to  the  statute.  If  the  language 
of  that  is  clear,  we  are  especially  bound  to  adhere  to  it  where  there  is  a  con- 
flict among  the  decisions  ;  and  the  language  of  this  statute  is  so  clear,  that  if 
it  were  not  for  the  decisions  a  doubt  would  hardly  be  raised  upon  it.  It  has 
been  argued,  that  the  object  of  the  statute  was  to  protect  those  who  had  lost 
the  evidences  of  their  paymenti.  This  I  deny.  The  title  of  the  act  is  proof 
to  the  contrary ;  **An  act  for  limitation  of  actions,  and  for  avoiding  suits  in 
law  ;*'  and  the  preamble  is,  **  For  quieting  men*s  estates,  and  avoiding  of 
suits.**  After  appointing  various  periods  of  limitation  for  other  actions,  the 
act  provides  that  all  actions  upon  the  case,  other  than  for  slander,  shall  be 
commenced  and  sued  within  six  years  next  after  the  cause  of  such  actions, 
and  not  after.  But  it  has  been  argued,  that  by  an  acknowledgment  after  the 
six  years,  a  new  cause  of  action  is  created,  from  which  a  promise  may  be 
implied.  Yet  in  ejectments  and  the  other  forms  of  action,  besides  assumpnt^ 
enumerated  in  the  statute,  no  acknowledgment  after  the  allotted  time  will  create 
a  new  cause  of  action,  although  the  statute  was  passed  on  the  *same    r^fteo 

frinciples  with  respect  to  those  actions  as  with  respect  to  atsumpBit,    *■ 
t  is  not  a  statute  to  protect  parties  against  loss  of  evidence,  but  to  quiet  claims. 
'fo  sue  a  defendant  when  he  has  slept  six  years  over  his  rights — when  time 
and  misfortune  may  have  disabled  the  debtor  from  discharging  his  obligation — 
is  at  once  iniquitous  and  anti-c^ristian. 

The  plaintiff  then  in  this  suit  has  no  cause  of  action  after  the  expiration  of 
the  six  years.  Before  the  expiration  of  the  six  years,  it  is  true  a  conditional 
promise  was  made;  but  that,  if  relied  on,  must  be  taken  subject  to  the  condition. 

In  none  of  the  cases  has  any  distinction  been  made  as  to  the  time  of  the 
promise,  whether  before  or  af(er  the  six  years ;  but  it  is  dear,  that  after  the 
iix  years  the  plaintiff  has  no  cause  of  action  except  on  the  new  promise,  and 
that  being  conditional,  (he  condition  attached  to  it  must  be  observed.  1*he 
new  promise  does  not  bring  down  the  old  cause  of  action,  but  creates  a  new 
one ;  the  form  of  the  pleadings  sufficiently  indicates  this,  for  the  defendant, 
by  his  replication  to  the  plea  of  non  assumpsit  infra  sex  annos,  admits  that 
the  plea  is  a  bar  to  the  original  demand,  and  relies  upon  a  subsequent  pro- 
mise ;  and  there  is  abundant  authority  to  show,  that  if  the  subsequent  pro- 
mise be  conditional,  it  cannot  be  treated  as  absolute.  Coie  v.  Saxby  and 
Davis  V.  Smith  are  conclusive  on  this  point ;  and  though  I  should  not  be  dis- 
posed  to  pay  much  attention  to  a  single  nisi  priut  decision,  yet  when  a  series 
of  those  decisions  show  the  practice  at  nisi  prius,  they  are  entitled  to  consid- 
eration. Lord  Kenyan  has  laid  down  the  rule  in  two  cases,  that  where  a 
party  promises  to  pay  when  of  ability,  the  plaintiff  cannot  succeed  unless  he 
shows  ability.  Eyre^  C.  J.,  ruled  the  same ;  and  Heath,  J.,  was  accustomed 
to  rule  so  within  ray  own  recollection. 

The  decisions  of  these  eminent  Judges  have  remained  ^untouched  :  r^^m. 
nnd  the  circumstance  that  the  promise  might  have  been  made  after  the  L  ^  ^ 
expiration  of  the  six  years  was  never  adverted  to  before  them,  because  it  was 
deemed  immaterial.  I  think  it  immaterial,  for  the  reasons  I  have  before 
stated,  and  that,  therefore,  the  nonsuit  in  the  present  case  ought  not  to  be  set 
aside. 

The  court  bring  equally  divided,  the  nonsuit  was  allowed  to  stand,  and  the 
rule  for  setting  it  aside  was 

Discharged. 
BND  or  TBOimr  tbu. 


AH 


INDEX 


TOTHS 


PRINCIPAL  MATTERS, 


CONTAINED  IN  THIS  VOLUME. 


ACTION  ON  THE  CASE. 

(For  Maiidous  Suii,) 

In  action  may  be  brought  to  recover  dam- 
ages for  a  roalicioas  suit,  even  where 
such  suit  is  terminated  by  rale  of  conrt, 
and  the  nile  is  evidence  of  the  termina- 
tion of  the  suiu  Brook  v.  Carpenter,    397 

.ACTION.    (Pariiee.) 
See  AwABD,  1.    Assuxpsit,  2. 

JoiVDim  IV   ACTIOH. 

ADJUSTMENT. 
See  IvsuRAircB,  3. 

ADVOWSON. 
See  ExacirrioiryS. 

AFFIDAVIT  TO  HOLD  TO  BAIL. 
See  PmiGTicB,  4. 

AMENDMENT 

See  RicovBRT,  3. 

Where  a  general  verdict  was  given  on  a 
declaration,  some  of  the  counts  of  which 
vpre  bail,  the  coart  amended  the  postea^ 
by  entering  np  judgment  on  a  single 
count,  aQer  argument  in  error,  in  K.  B. 
Riekardmm  v.  MeUieh.  334 

ANNUITY. 

.  The  court  set  aside  an  annuity  where 


910/.,  the  consideration  money,  was  paid 
to  the  grantor,  who  immediately  returned 
it  alt  but  1/.  to  pay  off  preceding  annui- 
ties, and  166iL  which  the  attorney,  who 
negotiated  the  affair,  retained  for  his 
trouble.    HenrjfV,  Tayhr,  .    177 

3.  A  memorial  of*  an  annuity  deed,  enrolled 
within  thirty  days  after  execution  of  the 
deed  by  the  grantee,  is  good,  though  en- 
rolled before  execution  by  the  grantor. 

If  the  witnesses  to  the  deed  are  accu- 
rately described  in  the  memorial,  it  is 
sufficient,  though  they  did  not  see  the 
parties  execute.      Flight  v.  Buckeridge. 

215 

ARBITRATION. 

See  Award. 

Oue  of  several  partners  cannot  bind  the 
others  by  a  submission  to  arbitration, 
even  of  matters  arising  out  of  the  busi- 
ness of  the  firm.  Stead  and  Othere  v. 
Salt.  101 

ASSUMPSIT. 

See  Bastardy,  1.     VasTRTXcir. 

1.  J.,  7*.,  and  B,  were  jointly  concerned  in 
the  sale  of  butters.  J,  consiigned  them  to 
Bu  who  sold  them  on  (he  joint  account. 

T.,  being  requested  to  accept  bills  for 
the  firm,  refused  to  do  so  without  some 
security,  when  B.  engaged,  if  71  paid  the 
bills,  to  repay  him  out  of  the  proceeds 
received  for  butters  already  sold. 

T.  having  accepted  and  paid  the  bills : 
Held,  that  he  might  sue  B.  for  money  had 
and  received  to  his  use.     Coffee  v.  Brian, 

54 
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2.  Goods  were  consicDed  to  1.  C.  4*  Co.  or 

their  assigns,  **  he  or  they  paying  freight 
for  the  same."  L.  C.  4*  Co,  indoryed  the 
bill  of  lading  to  if.,  their  broker,  and  then 
became  bankrapt;  the  ship-owner,  in  ig- 
norance of  these  circomstances,  applied 
to  L.  C.  4-  Co,  for  the  freight,  and  then 
sued  J?,  for  it: 

Held,  that  K,  was  liable.  Doagall  v. 
Kemblt  and  Another,  983 

3.  The  defendants  had  executed  a  charter- 
party,  nnder  which  the  cargo  was  to  be 
sent  alongside  the  ship  at  the  merchant's 
expense,  the  captain  rendering  the  usual 
and  customary  assistance  with  his  boats* 
crew ;  some  of  the  cargo  lying  about 
thirty  yards  from  the  edge  of  the  wharf, 
the  captain  applied  to  the  defendants* 
factor  for  laborers  to  remov«  it  into  the 
boats.  The  factor  havmg  refused,  saying 
he  would  abide  by  the  charter-party,  the 
captain  hired  laborers  for  the  purpose : 

Held,  that  the  expense  so  incurred 
might,  notwithstanding  the  charter-partVt 
be  recovered  on  counts  for  money  paid, 
and  work  and  labor.  Fletcher  v,  Giileapie 
and  Oiheri,  635 


ATTACHMENT. 
Su  AwA»D,  8. 

ATTORNEY. 
&e  Costs,  1. 

1.  An  attorney  who  stays  proceedings 
upon  an  undertaking  to  pay  costs,  is 
bound  to  fulfil  his  engagement,  although 
his  client  dies  before  bail  is  put  in.  Htl- 
iirign  V.  Joiiea,  70 

2.  Where  an  attorney,  without  a  regular 
authority  from  the  plaintiff,  commenced 
an  action  of  replevin*  and  the  plaintiff*, 
knowing  of  the  proceedings,  suffered  the 
cause  to  be  carried  down  to  trial,  but 
afterwards,  concerting  with  the  defend- 
ant, entered  up  satisfaction  on  the  record, 
without  securing  the  attorney  bis  costs, 
the  court  refused  to  vacate  the  entry  of 
satisfaction.    Abbott  v.  Kiee,  132 

3.  The  attorney  for  the  piaintiff*  having 
acted  on  both  sides,  deluding  the  parties, 
and  preventing  an  interview,  the  court 
set  aside  the  proceediagat  and  made  the 
attorney  pay  costs.     Berry  v.  Jenkins, 
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AUCTION. 

The  vendor  of  a  horse  stationed  bis  atrvant 
to  join  in  the  bidding  at  a  public  auction, 
and  the  servant  bid  up  lo  2a^allsraAorMt 
Jide  bidder  bad  bid  m: 

Held,  that  the  aak  could  not  be  en- 
forced against  .a  aubseqaent  bidder. 
Crowder  v.  Austin,  868 


AUTHORITY. 
See  AwABD,  1.    Attobhst,  2. 

AWARD. 
See  ABBirnATiosr. 

1.  Declaration,  that  a  cause  being  depend- 
ing in  Chancery  between  3§,  D,  and  di- 
vers infants,  plaintiffs,  and  T.  B.  since 
deceased,  and  J.  R.  defendants,  it  was 
ordered,  with  the  consent  of  the  attornies 
of  the  parties  in  the  suit,  that  the  matters 
in  question  in  the  suit,  and  all  disputes 
between  M,  D,  and  T,  B,  should  be  re- 
ferred to  the  arbitrament  of  W,  C,  who 
was  to  make  one  or  more  awards,  and  in 
case  either  of  the  parties  should  die,  the 
death  was  no(  to  abate  the  reference ;  that 
T.  B.  afterwards  died  before  the  making 
of  the  award ;  that  the  arbitrator  awarded 
that  the  executor  of  T.  B,  should  pay 
plaintiff  92ft/.  out  of  T,  BJa  assets,  and 
that  being  so  liable,  the  defendant,  execu- 
tor as  aforesaid,  promised  to  pay : 

Held,  on  demurrer,  that  the  action  Jay 
against  the  executor;  that  the  promise 
sufficiently  appeared  to  have  been  made 
in  his  representative  capacity;  that  a 
sufficient  authority  to  refer  was  shown, 
and  a  sufficient  award  to  enable  plaintiff 
to  sue ;  and  that  the  authority  was  not 
revoked  by  the  death  of  T.  B.  Dowse  v. 
Coxe  and  Another,  20 

2.  Corruption  in  the  arbitrator  is  no  answer 
to  a  motion  for  an  attachment  for  non- 

Serformance  of  an  award.      Brazier  v. 
\ryant,  167 

3.  Attachment  refused,  upon  an  award 
which  found  a  debt,  but  contained  no 
order  to  pay.    Edgeii  v.  Dailimore.      634 


B. 

BAIL  BOND. 
See  Pb^cticb,  8,  16. 

BANKRUPT. 
See  AaavataiT,  8.    Bvinxvci,  9,    Ivsol- 

VllTT,  4. 

1.  Where  a  verdict  is  found  for  the  plain- 
tiff  in  an  action  by  assignees,  on  a  con- 
tract entered  into  with  a  bankrupt,  before 
his  bankruptcy,  it  is  no  ground  for  setting 
aside  the  verdict,  that  it  did  not  appear 
that  lOOA  of  the  petitioning  creditor's 
debt  was  contracted  within  six  yaars 
before  the  saing  aai  of  the  commission. 

8.  A  release  executed  by  the  bankrupt  after 
an  act  of  bankruptcy,  to  a  releasee  who 
knows  of  the  bankrupt's  insolvency,  is 
not  valid,  alllioQgh  «xecuted  more  than 
two  mopths  before  the  suing  out  of  the 
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8.  Vfon  a  cootnetfiir  liweMy-fonr  avoiten 
of  a  pwKMiUeai  warily  to  be  dotivcred 
aoDtbly,  at  a  gaioea  a  number,  a  plaio- 
tilf  may  sae  for  the  aambera  actoally  de- 
liyered,  althoogh  the  contract  be  not  re- 
duced into  wntiag,  aa  required  by  the 
statute  of  frauds.  Motor,  Aimgnu  of  W, 
Jf.  Pyne  v.  Tjfne,  tSft 

4.  A,  was  a  horse-dealer,  and  lirery-stable 
keeper:  aAerhis  death  his  widow  carried 
on  the  business  of  the  liTcry-stable,  aad 
bought  horses  to  let,  which  she  occasion- 
ally sold  to  customers: 

Held,  per  Abbott,  C.  J,  at  Nisi  Prius,  a 
sufficient  trading  to  support  a  commission 
of  bankrupt  against  the  widow.  JUartin 
and  Another^  Auignea  of  a  Bankrupt,  v. 
N^htingale.  ^«1 

6.  The  5  G.  4.  e.  98^  idiich  repealed  tbe 
former  bankrupt  acts,  enacted^  that  after 
June  1824,  a  bankrapt*s  certificate  should 
not  be  received  in  evidence  unless  en- 
tered of  record. 

The  6  G.  4,  c  16,  repealed  the  5  G.  4, 
c  9S,  from  Maytd,  188S,and  the  old  stat- 
utes from  September  Ist,  18SS;  it  pro* 
Tided  also,  that  its  enactments  respecting 
certificates  should  take  effect  from  3by 
td,  18t6,  and  that  certificates  on  commis- 
sions issued  after  the  act  took  effect, 
should  be  entered  of  record.  •■The  pre- 
sent practice  in  bankruptcy,**  was,  by  s. 
ntS.,  to  be  continued,  unless  when  alter- 
ations were  expressly  declared : 

Where  a  commission  was  issued  in 
January,  1835,  and  the  certificate  obtained 
ia  Abseai^,  182ft, 

Held,  that  it  need  not  be  entered  of 
record.    Taiik  r.  fiMnmoodL  498 


BANKSIL 
See  Tfeoraa,  1, 2. 

BANK  NOn. 
See  TaoTia*  1,  ft. 

BARON  AND  FBME. 

..  Where  a  wide  leares  tier  husband  under 
joch  an  appreheasion  of  persoaal  vio- 
lence  as  a  jury  shall  esteem  to  have  been 
reasonable,  her  husband  is  liable  for  he- 
eessaries  furnished  for  their  support 
Houieaton  v.  Smith.  127 

2.  A  wife  having  carried  on  business  on 
her  own  account  during  the  imprison' 
aent  of  her  kaehaod,  and  he  having  re- 
turned to  live  with  her  after  his  dis- 
charge. 

Held,  oa  motion  frr  a  new  criai,  after 
a  verdict  against  him,  that  he  was  liable 
lor  articles  femialied  ia  this  business, 
with  his  knowledge,  after  his  return, 
though  the  invokes  aad  receipts  were  in 
the  name  of  the  wifie^  and  she  was  rated 
Vol.  XI.— 41 


to  and  paid  the  poet'a  and  paving  rates. 
Petty  V.  Andermm.  170 

BASTARDT. 

See  brsoXimrT,  1. 

HeM,  apea  UMtioii  lor  a  new  trial,  that  the 
mother  of  an  illegtcimate  child  might  re- 
cover, in  an  action  for  money  had  and 
received,  money  deposiied  with  a  parish- 
officer  to  meet  any  charges  to  which  the 
parish  misht  be  Hable  in  respect  of  the 
child.    Chrhe  v.  Joknaon,  and  Another. 
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BILL  OF  EXCHANGE. 

See  Tbotbe,  S.    Pissntvo,  10, 11. 

Bills  having  been  drawn  on  the  defendants 
by  their  agent  and  with  their  authority, 
in  respect  of  a  property  which  they  after- 
wards transferred  to  A.,  they  requested  A. 
to  place  funds  in  their  hands  to  meet  the 
bills  when  due,  saying,  «  h  would  be  un- 
pleasant to  have  bills  drawn  on  fhem 
paid  br  another  party.**  A.  placed  flinds 
accormogly;  but  when  the  bills  were 
left  wi^  defhndantsfor  acceptance, no  ac- 
ceptance was  written  on  them.  A,*i  agent 
having  complatned  to  one  of  the  deftnd- 
ants  on  the  subject,  he  said,  •^  What !  Not 
accepted  1  We  have  had  die  money,  and 
they  ought  to  be  paid;  but  I  do  not  inter- 
fere in  this  basiaesB :  yon  should  eee  my 
fvrtnerf 

Held,  that  all  this  amounted  to  a  parol 
acceptance  of  the  bills  on  which  the  de- 
fendants were  liable  tt>  an  indorsee,  be- 
tween whom  and  A.  there  was  no  privity. 
Faarke  and  Otharw  v.  Herring  and  Othere. 
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BONU 

SU  ISSOLTBST,  1. 

L  T.  having  a  banking  account  with  plain- 
tiffs,  on  which  he  was  indebted  to  them 
]0,000iL  in  1822,  defendant  then  executed 
a  bond,  conditioned  to  secure  plaintiffs 
for  any  sums  which  for  ten  years  plain- 
tiffs should  advance  on  bills,  dec.,  which 
T.  should  from  time  to  time  draw  on  them 
or  make  payable  at  their  house,  and  all 
checks,  oc,  not  exceeding  6000/.  in  the 
whole.  It  was  agreed  that  this  bond 
should  aot  affect  a  prior  security  given 
to  plaintiffs  by  T.  1817;  but  no  notice 
was  given  lo  deleadaot  by  plaintiffs  that 
T.  was  indebted  to  them  10,000il  at  the 
time  the  defendant  executed  his  bond; 
Tn  however,  saw  the  accounts  every  fort- 
night, and  received  the  vouchers  halP 
yearly. 

At  the  close  of  his  account,  T.  was  in- 
debied  to  the  plaintiffs  more  than  10,000£, 
but  subsequently  to  the  execmin|;  of  the 
defendant's  bond,iie  had  paid  mto  the 
jpiaintififs  hank  more  than  5000/1 : 
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Held,  Ihat  iKt  deftDdaat  wm  liaMe  to 
dieeiieotoriMKKML 

Held,  also,  that  tbe  dereodaat't  bond 
did  Dot  reqaira  a  ML  atanp.  WWimmt 
and  Otken  ▼.  Ramlmmn,  71 

^  A  bond  for  resigning  a  linng  infliTor  of 
one  of  two  brothers  of  the  patraa  is  voidr 
FUieker  t.  hotd  Smukt.  Ml 

BROnR. 
iSoe  Paotob,  1. 


CARBIEIL 

The  driver  of  a  stage-coach  ithered  the 
bank  on  a  moonlight  night,  and  upset  the 
coach.  He  had  passed  the  spot  where 
the  accident  happened  twelve  hoars  be> 
fore,  but  in  the  interval  a  Und-OMrk  had 
been  removed.  In  an  action  for  an  injary 
•astained  by  this  accident,  the  Judge  told 
the  jury,  that,  as  there  was  no  obstruction 
in  the  road,  the  driver  ought  to  have  kept 
within  the  limits  of  it;  and  the  accident 
having  been  occasioned  by  his  deviation, 
the  plainlifi'  was  entitled  to  a  verdict. 

A  verdict  having  been  r^urned  accord- 
ingly* the  court  granted  a  new  trial,  on 
the  ground  that  the  jury  should  havi  been 
directed  to  consider  whether  •  or  not  the 
dcTiation  was  the  effect  of  aegUgence. 
Croflav,  WaUrh4ftm.  ft]  9 

CERTIFICATE. 
See  BAsxavFT,  9. 

CHARTERpPARTT. 
Su  Assvxmxt«  8L 

CODICIL. 

teWlLL. 

CONDITION. 
See  Bovs,  1. 

CONDITION  PBECEDlENT. 

Su  IVSVEAVCB,  S. 

COPY. 
See  EriBiycB,  t. 

COPYHOLD. 

A  fame  eorert,  enatled  to  a  coprbotd,  unr- 
rendered  it  after  secret  axaminttioii  hr\ 
Ihe  steward,  to  the  use  of  her  husband, 
with  hii  assent,  testified  by  his  immediate* 


admittaoMt  HaM,  dutt  dils  auncn^i 
was  valid.    ScMMum  emd  (Hktn  t.  Mmie, 

C08T& 

Ate  AvTomvBT,  9. 

1.  The  circumstance  that  the  plaintiff's 
cause  has  been  condudted  by  one  who  is 
not  an  attorney  does   not  deprive  the 

Slaintiff'  of  his  right  of  full  cosu  against 
efendant    Reedar  v.  Bloom.  9 

S.  The  court  will  not  stay  the  proceedings 
in  a  writ  of  right  till  the  costs  of  a  prior 
ejectment  ara  paid.  Chaifteld  and  Wife 
DemandanUi  SouUr,  Jhumt*  167 

Where  there  were  three  verdicts;  the 
first  in  favor  of  the  plaintiff',  the  second 
in  favor  of  the  defendant  by  reason  of  a 
misdirection,  and  the  third  in  favor  of  the 
defendant  upon  the  merits,  and  the  rule 
for  the  first  ne#  trial  reserved  the  con- 
sideration of  costs,  the  court  allowed  the 
defendant  to  take  the  costs  of  the  first  or 
second,  at  his  option,  and  the  cosu  of  the 
thinL    Boc/y  V.  BedaiiL  174 

4*  A  tender  and  'payment  into  court,  by 
which  the  plaintilT's  claim  is  redact 
below  40tn  will  not  entitle  the  defendant 
to  enter  a  suggestion  on  the  London  conrt 
of  conscience  act,  although  the  issue  on 
the  tender  is  found  for  the  defendant 
Watdeii  V.  Atkinmm.  S89 

u  Costs  not  allowed  in  quare  wuxdiL 
Wyndawe  v.  J%e  Biahop  of  Cariisk  and 
Fleieker.  404 

COURT  OP  REQUESTS. 
fat  Costs,  4. 

COVENANT,     (in  wedramt  of  Jhide.) 

SeeY*MVUt% 

Declaration,  that  the  defendant  on  the  con- 
siderations menlioned  in  a  ceruia  deed, 
(which  the  plaintiff'  brought  into  conrt,) 
agreed  to  submit  to  certain  particular 
restraints  in  the  carrying  on  of  his  trade, 
which  agreement  ha  afterwards  violated : 
Held,  on  general  demurrer,  that  this  was 
a  snflieient  siatement  of  the  consideration 
for  the  restraint  agreed  to.  Abmerr.  JsA> 
ford,mdJmlher.  tSS 


DAMAGEa 
See  Ranavin,  1.    laraaisT,  S. 

DEDICATION,  to  thi  Pvaue. 
See  BvinancB,  7. 

ttKSk 
See  Evnavcsi  t. 
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DBBD^  C^jrflTBveTios  of. 
I.  By  deed  of  1760^  lands  were  limited  to 
the  use  of  sach  person  as  H.,  D^  M^  and 
C.  shoold  bjr  their  joiot  deed,  io  the  pre- 
sence of  two  witnesses,  appoint; 

And  for  defaolt  of  sach  appointment, 
to  the  use  of  sach  person  as  JnL,  D^  and 
it,  in  ease  the/  shonld  all  surrive  C, 
hf  their  joint  deed^in  the  presence  of  two 
witnesses,  shonld  appoint : 

And  in  defhnh  of,  and  until  snch  ap- 
pointment. 

Part  of.  the  premises  to  C  for  life, 
withoat  impeachment  of  waste; 

And  that  part  after  her  decease,  and  the 
rest  of  the  premises,  to  the  ase  of  snch 
person  as  A  by  deed,  in  the  presence  of 
two  witnesses,  should  appoint; 

And  fur  default  of,  and  nntil  such  ap- 
pointment^  to  if.  and  his  heirs  foref  er.  . 

By  a  settlement  made  in  1761,  on  the 
marriage  of  M.  with  iL,  and  attested  by 
three  witnesses,  if^  D^  M^  and  C.  grmUed 
bargained,  sold,  rtktmd,  confirmed,  di- 
rected, limited,  nndi^o^psMM  the  premises 
to  L»  and  his  heirs,  to  the  juet.  tmals,  in- 
tents, and  purposes  thereinafter  ezpresaed, 
limited,   and  declared   concemtng   the 


xpr 

DtBt 

amoag  which  was  a  term,  of  600 
years  in  trust  to  the  use  of  L^  to  raise 
portions  for  younger  children  by  sale  or 
mortgage  of  the  premises  thereby  gnmlMl 
and  rtlenei^  so  as  that  thereby  none  of 
.  the  prior  estates  in  the  premises  shotild 
be  impeached  and  iacumbered;  and 

HtD^M^  and  C.  covenanted  that  they 
(or  one  of  them)  were  seised  of  the  prem- 
ises by  them  thereby  gnaOed  and  rtkoMtd 
tat  an  absolute  estate  of  inheritance,  and 
that  they  would  make  such  farther  assur- 
ance of  the  premises  thereby  rdeaaedt  •d- 
tltdf  or  atmsndf  as  should  be  required : 

Held,  that  the  legal  fee  of  the  premises 
did  not  becoose  Tested  in  L.  Wvmu  r, 
Gfifith.  179 

X  Settlement  of  premises  to  7.  S,  and  his 
heirs,  to  the  use  of  W.  7.  and  his  heirs, 
until  a  marriage  between  R,  7.  and  B.  O, 
then  to  the  use  of  IT.  7.  for  the  lUe  of  JL 
Ti  with  scTeral  Itmiutions  over  on  the 
death  of  Jl.  71,  in  foror  of  his  wife  mid 
ehUdrea;  with  a  term  for  SOO  years  in 
T.  A,  to,  commence  on  the  death  of  JL  7., 
tor  securing  a  renlpcharga  to  the  wife  of 
7.  &,  and  to  determine  on  the  perform*, 
aace  of  that  trust,  and  subject  to  the  foie- 
goingt  to  W,  7.  and  his  heirs; 

IT.  7.  died  before  the  marriaga  of  it 
T^  who  was  his  heir  at  law,  leaving  a 
will  andeiceutors:  Held,  that  the  eotecu- 
lor»  did  not  take  any  interest  in  the  prem* 
ises,Md  that&  7.  took  a  fee  in  them, 
subject  to  the  t^rm  for  aoo  years.  7W- 
i  T.  TWnei^  and  Otken.  616 

DBVIBB. 
Sm  FeatBiTvma,  I. 


1.  Devise  of  lands  and  personal^,  in  trust 
ont  of  the  rents  to  apply  S60iL  a  year  to 
the  maintenance  of  devisor's  daogfater  till 
she  should  be  twenty-ooe,  or  marry,  and 
out  of  the  residue  as  much  as  shonld  be 
thought  necessary  for  the  maintenance 
of  devisor's  son  till  he  should  be  twen^- 
one,  or  his  sister  marry,  and  upon  his 
attaining  twenty-one,  or  his  sister's  mar- 
rying, to  raise  6000/L,  and  pay  the  interest 
of  it  to  the  daughter  after  her  attaining 
twenty-one  or  marrying;  and  subject 
thereto  that  the  trustees  shoold  stand 
seised  of  the  residue  in  trust  for  the  son 
till  he  attained  twentyH>ne,  and  then  ta 
the  use  of  the  son,  his  heirs,  ezecutor% 
and  administrators  forever :  But  in  case 
the  son  should  die  under  twenty-one,  and 
the  daughter  survive,  or  in  ease  the  son 
should  live  to  twenty-one,  and  afterwards 
die  without  lawful  issue,— to  the  use  of 
the  trustees  till  the  daughter  attained 
twenty-one  or  married,  and  then  to  the 
use  of  the  daughter  for  life,  with  divert 
remainders  overt       *     - 

Held,  that  the  trustees  took  the  legal 
esute  till  the  6000iL  was  raised,  and  that 
bot  for  the  intervention  of  the  trustees,  the 
son  would  have  taken  a  fee  with  an  ett^ 
cutory  devise  over  in  the  event  of  his 
during  without  issue  living  at  the  time  of 
his  death.    Glover  v.  Mmeion.  13 

1.  Bv  a  will  reciting  that  the  devisor  was 
seised  of  dti^en  freehold  and  certain  copy- 
hold estates  in  I,  under  mortgage  for  a 
certain  sum  to  IL,  devisor  gsve  aShia  jumI 
freehold  and  copyholds  to  P.  and  A,  In 
trust  for  certain  purposes ;  the  residue 
of  his  freehold,  leasenold,  and  copyhold 
estates  he  gave  to  S.  P. 

At  the  time  of  making  his  will  and  of 
his  death,  the  devisor  was  also  seised  bf 
:  twenty-one  acres  in  1,  not  under  mon> 
gage,  and  of  various  leaseholds : 

Held,  that  the  twenty<K>ne  acres  passed 
to  &  P,  under  the  residuary  clause.  Pu^ 
ImandQUunY.PuiknmdOthm*  47 
8.  Devise  of  lands  to  A,  for  life,  remainder 
to  B.  in  fee,  snbjeot  to  and<  charged  with 
the  payment  of  90t  a  year  to  C.  D.  dur- 
ing her  life,  to  be  paid  by  il.  as  long  as 
she  should  live,  and  after  her  decease  to 
be  paid  by  Ba 

HeM,  a  charge  on  the  land,  for  which 
C.l>.  might  distrain.     BuU»y  v.  Babki^ 

•Ml.  .  Sfit 

4.  Devisor  dtrteted  that  his  rents  should  be 
applied  in  paying  M.  D.  and  P.  D.  the 
interest  of  sums  charged  on  his  freehold 
property;  land  subject  thereto  in  paying 
A.  D^  widow  of  his  son  J7.,  lOL  a  year 
till  death  or  second  marriage ;  that  the 
remainder  of  the  rents  should  be  applied 
to  the  maintenance  and  education  of  J. 
D,,  his  grandson,  till  he  was  twenty-oacp 
And  if  he  should  die  before,  to  the  mtia- 
ttnanoe  ahd  education  of  his  grand- 
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dAQClkC^r,  Jt  K  A  That  after  J.  D.  ind 
M,  F,  J),  sbonld  have  attained  tweaty-one, 
IT.  />.,  hit  son,  shonid  have  an  aanaftjr 
of  90/.  ottt  of  the  renu  for  the  term  of  his 
life,  sabjeet  as  aforesaid ;  the  remainder 
of  the  rents  were  derised  to  A.  J),  for  the 
'  life  of  W,  />.,  or  till  her  second  marriage  : 
after  ibe  death  of  W,  D.,  devisor  gave  the 
premises  to  the  nseof././>«andhishein; 
and  if  J,  D,  should  die  before  the  period 
aforesaid  without  lawful  issue  liviUjit  At 
his  death,  he  gave  the  rents  to  Tf.  D,  ibr 
his  life,  subject  as  aforesaid;  and  after 
the  death  of  TT.  D»,  to  his  children,  share 
and  share  alike,  and  in  deftmlt  of  such 
issue,  to  A.  D,  and  her  heire.  Devisor 
died,  leaving  A,  D^  J.  D^  M.  F.  D^  and 
tf.  A— IT.  D.  being  his  heir  at  law  :^ 
A'  D,  neit  died,  intestate  and  uumarried, 
J-  D.  afterwards  attained  twenty-one,  and 
died  unmarried,  in  the  lifetime  of  IT.  D.: 
Held,  that  on  the  death  of  J.  i).  IT.  D. 
became  entitled  to  an  eamie  forliie  in  ihe 
lands.     Mamm  v.  itotoum^  md  Oikin. 

0*  devised  lands  Co  a  fum  ttntfi  for  her 
life,  and  then,  to  the  iaieat  that  she  or 

.  her  husband  should  not  be  entitled  to  r- 
oeive  the  reata  of  the  tenant,  appointed 
irusiees  to  reoeive  them,  pay  them  over 
lo  the  wife,  and  attend  to  repairs  i  with 
power  u>  distrain,  lease,  dU.    By  a  oad-< 

.  Mil  C.  revoked  ike  devise  is  ika  Will, 
the  trustees  named  ihereia  haviag  died, 
attd  devised  the  land  to  other  trustees,  to 
the  same  intents»  and  In  the  same  aao- 
aar  ta  all  respects,  as  if  the  new  trasiees 
had  originally  beea  aamed  trasiees  in 
the  will: 

Held,  chat  the  mm  liumm  leolt  the 
legal  estam  in  the  land*  Temmiim,  OMt 
mtd  OiktM  V.  Jloatfp.  8 

Bte  LAWtttean  a^b  Tiirarr. 

L  nilattff  eatersd  a  ftrm  iwder  an  omi 
affeemeat  ^  a  lease  for  ma  yeara; 
tboagh  Ike  fiiiMof  paying  rent  was  settled, 
it  dM  not  appear  what  was  the  ammmd  to 
be  paid ;  the  lease  was  aever  enaamd ; 
kat  ptaintiff  oaeapled  ammrdiBf  m  the 
imas  of  tka  proposed  leaMi  and  paid  a 
.    dertain  rent  for  two  years : 

tfeld,  that  the  lessor  might  dletrain. 
Jtfi%AI  V.  Bmmgft.  Ml 

t.  By  agreement,  as  well  as  by  custom  of 
Qie  Country,  a  Unant  wu  to  nave  the  use 
of  the  barns  and  gate* rooms  to  ilirash  out 
hie  com  and  fodder  his  caule  till  the  JM^y 
Hoy,  after  the  expiration  of  his  term ;  his 
term  expired  at  mtktieimaat  18t4  x  he  was 
tfiea  restrained  by  injunction  from  car- 
rying off  the  premises  com  in  straw:  In 
Jmmaty^  18S5,  his  landlord  distrained  a 


rick  of  com  on  the  premisee:  Held,  that 
the  distress  wae  valid.    JMriU  v.  Bet^ 
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BJBCTMBNT. 
Sm  Foavirwax  i.   BssevTMsr,  1.  Xasox^ 

VXVT,  2. 

BRROS. 

te  PtSABm,  6.    PaActtea,  17. 

1.  The  eonrt  will  not  ialeri^re  wkh  the  al- 
lowance of  a  writ  of  error.     Jmm  v.  V 

k.  The  record  smied  a  verdict  for  platntiis 
on  twelve  counts,  and  that  the  jury  were 
disohaiged  on  eight  ethers. 

The  Issues  on  these  latter  counts  betag 
Immaterial,  the  ooart  refused  lo  reveree, 
en  emr^the  judgOMnt  for  fha  plaiati^ 
on  4m  greaad  that  the  dischargu  of  the 
jary  was  not  smied  cm  the  reeeid  la  ke 
witk  Ike  ooaee 

tai 


witk  Ike  ooaeent  of  the  parties,      i'sseiff 
mnd  Olhen  v«  ^Ismutt  mU  HHkm. 


ETIDENCB. 
SmAcnmm  ev  vna  CUaa. 

a.  To  ix  a  ptalattff  with  knowledge  of  a 
geneml  notice  by  which  a  coach  propri- 
etor had  limited  his  respoasibiHty,  it  was 
proved  that  the  plaintiff  had  taken  in  for 
three  years  a  newspaper  in  which  the 
notice  kad  been  advetitsed  oace  a  week ; 
Am  jury  having  neverfheless  found  a  ver- 
dict agakisi  the  proprietor,  tke  coutt  re- 
fused a  new  trial,    ktmieyr.thm.       2 

a.  Tke  defondant,  after  setuing  a  draft  of 
artldasofparmenMp  wftk  mt  plaintiff, 
having  engrossed  and  executed  a  deed, 
diiforing  in  some  respecai  thna  <he  draft 
of  foe  articles,  the  plaintiff  refosed  to  ex- 
ecute the  deed;  but  haviag  aforwards 
eommenoed  aa  action  for  breach  of  agree- 
meat  la  Uike  kim  into  partBerehlp»  be 
moved  to  be  at  Nbenyto  iaspeet  and 
copy  the  deed.  The  court  refosed  lo 
order  such  iaspecdon.  Aofcl^  v*  IMmslw. 

8.  Where  a  sheriff's  warrant  ta  levy  exe- 
aaiiou  had,  alter  the  levy,  beea  remitmd 
by  the  bailiff  to  die  wnder-sberi^  wkfle 
the  sheriff  was  yet  In  oOee,  and  tke  bail- 
iff, upoa  being  called  at  a  tritaess,  did 
aol  produce  itt  Held,dmi preafaf  notice 
10  tke  sheriff's  attorney  lo  preduce  il  tras 
aadfelent  to  entitle  the  parre  m  tiva  pMt>l 
evidence  af  its  coateats.    71|p£t  v.  AOw. 

A.  The  plaiatiff  kad  last  his  part  cf  aa 
agreement  under  seal  after  it  bad  beea 
duly  stamped. 


INDEX. 
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At  the  trial  of  an  aetlon  on  tb«  tgree- 
Bont,  the  defemteBt,  upon  notiee,  pro- 
tfieed  hi«  part,  Qostamped,  and  thepUin-^ 
tiff  the  draft  of  the  agreement: 

Held,  that  the  defendant's  part»  nn- 
elamped,  mislii  be  reeeired  ia  evidence. 
Mhuut  ▼■  GvdboUu  993 

1.  Where  a  peijtioiiinfr  eredltor'f  deht  vas 
▼aeated  by  hn  gitring  the  bankrupt  a 
ehech  on  the  petitioning  predilor'a 
banker t 

Held,  that  to  eeUbliah  the  debt  the 
paymeiit  of  the  cheek  mast  be  proved. 
That  it  was  not  snfllcient  (especially 
where  the  bankrapf  s  papers  came  to  the 
hsnd  of  Che  petitioning  creditor,)  to  show 
ihe  cheek  to  have  come  to  bis  hands 
again,  and  that  his  hankers,  the  day  after 
Ike  date  of  the  check,  paid  on  his  accoont 
to  (he  hankrapfs  banaers  a  sam  corr? s- 
poodtog  with  the  amount  in  the  check. 
Bieatby  and  Anoikar,  Amgneei  of  Byen^ 
m  BaAupi  V.  Crmdey  ana  Others.      iSO 

C  The  defendant  having  pablisbed  impa- 
taliene  against  (he  plaintiff  as  envoy  of 
Ihe  Slate  of  CAtS,  and  the  plaintiff  m  a 
dceiaraiion  for  libel  having  staled  as  mat- 
ter of  indncement,  that  be  was  envoy  of 
that  state  t  Held,  apon  motion  for  a  new 
trial,  that  the  admi^on  of  these  two  facts 
npon  the  face  of  the  alleged  libel  was 
snflcient  proof  of  them  to  enable  (he 
pteintiff  to  sustain  his  action.  Yruarri 
T.  Ckmmi.  432 

7.  Penoaa  bad  for  some  years  been  In  the 
habit  of  passing  np  and  down  a  new  no- 
pared  and  nnfimshed  street,  which  ter- 
miaated  ia  fields,  where  other  hoases 
were  bailL 

A  jury  having  fonnd  a  dedication  to 
the  public,  the  eeurt  refased  to  grant  a 
new  trial,  which  was  iBoved  for  on  the 
ground  that  this  was  not  safficient  evi- 
dcoet  of  a  dedication.      Jarvia  v.  I>etm, 

447 

iL  A  party  who  sues  another  for  arresting 
him  oa  an  illegal  warrant  is  not  bound  to 
produce  the  wuFfaoL     Helruyd  v.  Dtm- 

499 


£ZBOUTiON. 

fire  AwjLao,  1. 

Seteral  eropa  hanriog  been  taken  under  an 
Mere  fanaa  pmteuumem  issued  on  an 
ejectment  brought  against  a  tenant  for 
holding  over,  the  court  refused  a  rule  for 
the  lessors  of  the  plaiaiiff  to  pay  over  the 
value  of  them  to  the  defendant  after  de- 
daatittg  the  amomt  of  rent  doe.  Doe  iem. 
ii4ommtdOtktnv.Witherwidt.  II 

BXBcirroit 

IHmi  a  vsetory  fUls  vacant,  the  advowson 
of  which  belongs  to  a  prebeudaty  in 


rijght  of  his  prebend,  and  the  prebeadary 
^e9  without  having  preseaied,  th«  pre- 
sentation does  not  belong  to  his,  personal 
representative.  Mmn$U  r^  SMap  9f  htn- 
oqUl  998 


FACTOR. 

if.  aid  B>  haviag,  by  their  hrokera,  puiw 
chased  octiettSt  warraats  or  orders  for 
deUveiv  were  made  out  ia  the  name  of 
the  brokers,  and  the  cottons  were  left  in 
their  possession,  as  the  brokers  of  A* 
Immediately  after  the  porebase,  J9.  paid 
il.  one-half  the  values  When  consid* 
erable  purchases  had  been  made,  thg 
brakers  were  iaformad  thfit  B.  had  at 
intarast  in  the  goods  purehased;  4*f  after 
this,  directed  the  brokers  «o  procure  him 
a  loan  oa  iha  security  of  the  wari«ais» 
and  C.  advanced  moaey  by  ^scouatiiig 
bills  drawn  by  A*  apou  tha  brokers}  ac  % 
security  for  yrhich,  the  whole  of  Ihe  war* 
rants  were  deposited  with  C.  by  tha 
brokers : 

While  they  were  so  deposited,  the 
brokers,  upon  difectioas  fimm  A»  and  B^ 
divided  the  goods  held  on  their  joint  ac* 
count,  by  appropriatiog  speciiic  warrants 
to  each  party,  having  first  obtained  them 
from  C.  for  that  purpose:  Before  the 
bills  became  due,  the  brokers  were  iK* 
reeled  by  il.  to  get  one  half  renewed  i  C 
having  discoanied  fresh  bills  for  this  pur- 
pose, the  brokers  left  in  the  bands  af  C^ 
as  a  security,  the  warrants  belonging  to 
B- ;  C  not  knowing  that  B.  had  any  in- 
terest in  ihem : 

Held,  that  B,  might  recover  from  C  In 
respect  of  the  goods  thus  pledged  to  him' 
hy  A,  WiUiamiandOUimr.BaHmand 
Aiu4h€r.  199 

FEME  COVBRT. 
See  CoPTBoin,  1. 

FIWB. 

Dy  a  marriage  settlement,  an  estate  was 
limited  to  the  use  of  husband  and  wife 
for  life,  with  remainders  over  to  tha 
children  of  the  marriage,  and  in  default 
of  issue,  to  the  rigbf  beirs  of  husband  and 
wife :  There  wa^ a  power  in  husband  and 
wife  to  charge  the  estate  during  their 
lives,  and  a  power  to  certain  trustees,  in 
whom  the  legal  estate  was  vested,  to  sell 
on  theyirection  of  the  husband  and  wife, 
or  the  survivor : 

The  husband  and  wiCe  borrowed  money 

hf  way  of  annatty;  created  a  term  ^ 

1000  yeapi,  and  levied  a  fine  to  G.  in  fye, 

whipfii  by  a  deed  to  lead  the  uses,  wns 

SB 
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"    declared  to  be  «in  trnst  to  sec  are  the 
-    regalar  payment  of  the  annuity,  and  to 
eorrolK>rate  the  said  term  :** 
Held,  that  this  fine  did  not  extini^ish 
'    the  trustees' power  to  sell  under  the' di- 
rection of  the  wife.    Sir  J.  TVrre//  v. 
Manh.  91 

FOREIGN  JUDGMENT. 

C/nless  the  contrary  be  shown,  the  court 
will  presume  that  the  decision  in  a  for- 

'  eign  judgment  is  consonant  to  the  justice 
of  the  case.       AmoU  t.  Red/em  mid 

8ft3 


FORFErrURE. 
See  EzBcvTioK,  1. 

In  ejectment  to  recover  premises  forfeited 
for  non-payment  of  rent,  a  difference  be- 

•  tween  the  amount  of  rent  proved  to  l>e 
due  and  the  amount  demanded  in  the  les- 
sor of  the  plaintiff's  particular  is  not 

t  material.  Tenny  dem.  Gibbe  and  Othen 
T.  ifoM/y.  8 

FORMEDON. 
See  PmACTica,  1. 

FRAUDS,  STATUTE  OF. 

See  Bavkbuft,  8. 

•^Messrs.  Morky^t  Co^^Wt  hereby  promise 
that  your  draft  on  Wittiam  Clarke^  Son,  4* 

-  Co^  due  at  Messrs.  Mattermane*  at  six 
.  months,  on  the  87th  of  November  next, 

shall  be  then  paid  out  of  money  to  be  re- 

-  oel?ed  from  <Sif.  PhUHp'e  church,  say 
amount  17U  18i.  bd^W,  Clarke,  W. 
Boothbyr 

Held,  that  this  undertaking  was  Toid 
^thin  the  statute  of  frauds,  no  consider- 
ation appearing  for  BooMjfe  promise. 
Uorley  and  Othare  v.  Boothby.  Same  t. 
B90tM>y  and  Clarke.  107 

FREIGHT. 
See  AssvHPsrr,  t. 


INFANT. 
Where  liable  to  costs.    Pagii  t.  Tkow^imn. 


INSOLVENT. 

I.  Obligors  m  a  bastardy  bond  disebarftd 
under  the  insolvent  debtor's  act  sabse- 
quently  to  a  judgment  on  the  bond,  are 
liable  for  expenses  iuenrred  in  respect  of 


8ubse<^uently  to  their  dis- 
vie$  ana  Othire  v.  AmoU  and 


the  bastard 
charge.    Doetey  i 
Otkert.  164 

8.  Under  1  G,A,e,  119,  the  provisional  as- 
signee of  the  insolvent  debtor's  court 
may,  without  application  to  that  court, 
sue  in  ejectment  for  property  assigned  to 
him.  Doe  d,  Clarke  and  Otkere  v.  Spen^ 
eer.  803 

8.  This  court  will  not  stay  the  proceedings 
in  an  action  brought  by  the  provisional 
assignee  of  the  insolvent  debtors'  court, 
on  an  objection  that  it  was  not  proved  at 
the  trial  of  the  cause  that  the  assignee 
had,  pursuant  to  1  G.  4,  e.  118,  t.  1 1.,  the 
authority  of  the  insolvent's  debtors'  court 
to  proceed.    Doe  d.  Speneer  v.  Clakt. 

870 
A,  agreed  to  sell  to  C.  a  copyhold,  the 
legal  title  to  which  had,  by  mistake,  beeu 
conveyed  to  B. 

A.  subsequently  was  discharged  under 
the  insolvent  debtors*  act: 

AAer  his  discharge,  B.  surrendered  tha 
copyhold  to  A^  who  surrendered  it  to  Ct 
and  C.  paid  the  purchase  money  to  X>.  on 
vL'«  behalf: 

Held  that  ii.'s  assignee,  under  the  in- 
insolvent  debtor's  act,  might  recover  this 
money  from  X>. 

Held,  also,  that  D.  might  retain  out  of 
it  his  charges  for  conducting  the  sale  of 
the  copyhold,  and  the  amount  of  a  bond, 
which,  at  the  time  of  the  agreemont  to 
sell  the  copyhold,  A.  had  given  to  />.,  with 
a  promise  to  pay  it  out  of  the  proceeds 
of  the  sale.  TMrn,  aeeighee  of  Wragg^ 
an  Intolvent  v.  White.  486 

INSURANCE. 


See  Plbadivo,  4. 


An  association  of  shipowners  for  the  mu- 
tual insurance  of  each  other's  ships,  in 
which  each  member  is  only  liable  to  the 
extent  of  his  subscription,  is  not  illegal 
under  the  6  G.  !,&  18. 
3.  Where,  by  the  terms  of  a  pol'cy,  losses 
were  to  be  paid  in  three  months  aAer  an 
adjustment  by  a  committee  of  the  insurers, 
and  the  committee  refused. to  adjust  upon 
the  request  of  the  insured:  Held,  he 
might  sue  on  the  policy,  notwithstanding 
there  had  been  no  adjustment.    Strong 


r.  Harvey. 


INTERB8T. 


1.  The  rate  of  interest  for  lonns  adraneed 
within  the  dominions  of  native  and  inde- 
pendent Indian  sovereigns,  by  Britiak 
subjects  domiciliated  and  residing  within 
such  dominions,  is  not  limited  to  IS  per 
cent.    Himoevf  Ijorde.  188 

8.  Where,  aAer  the  ursditor  has  endeavored 
to.  obtain  |>ayment.  thcra  jhaa  baea  « 
Imngfttl  withholding  of  a  debt  arising 


INDEX. 


321 


out  of  a  contract  wbtch  does  oot  carry 
interest,  the  jury  may  allow  interest,  in 
the  shape  of  damages  for  the  nnjnst  de- 
tention of  the  money.    ArmoU  ▼.  Beifim 


J. 


JUDGMENT  A8  IN  CA8B  OF  A 
NONSUIT. 

See  PmACTion,  16. 
JOINDER  IN  ACTION. 

1.  Persons  in  partnership  as  bankers  may, 
withoat  showing  the  proportion  of  their 
respective  shares,  join  in  an  action  for  a 
iibd  against  them  ia  respect  of  their  bus- 
iness. FonUr  and  two  Othen  v.  LoMh 
em.  463 

B  Where  several  persons  jointly  interested, 
:  tgreed  to  horse  a  coach,  each  of  them 
one  stage,  on  the  road  from  L.  to  B.,and 
that  in  case  of  deianlt  one  of  them  should 
sue  the  defaulter  for  a  penalty  which 
shonld  be  divided  among  the  non-defaulu 
en :  Held,  that  an  action  might  be  main- 
tained on  the  agreement  against  a  de- 
ftnlter,  by  the  party  so  appointed  to  sne, 
and  that  the  others  need  not  join  in  the 
action*    Radenhuni  v.  Baiee*  463 


LANDLORD  AND  TENANT. 

te  Disrmxss,  1, 3.     Usi  avd  Occvvatiov. 
Exaovrriov. 

I.  The  plaintiff  who  had  occupied  lands 
under  if.,  upon  AJe  death,  entered  into  an 
agreement  to  pay  rent  to  the  defendant, 
and  paid  It.  as  an  acknowledgment  of 
his  title,  being  ignorant  that  it  was  dis- 
puted: 

It  turning  out  afterwards  that  the  de- 
fendant had  no  claim  to  the  property : 

Held,  that  the  plaintiff  might  dispute 
the  defendant's  title  in  a  plea  of  non  Im- 
uU  in  reflephu    Gregory  v.  Doidgt^  and 

474 


UBEU 
Set  Bmaven,  6.    JonnMB  nr  Aenev. 

L  Flaintifl;  a  sorgeoo*  petitioned  Parlia- 
«eftt  against  q«aoks : 

Defendant,  a  jonraalist,  commented  se- 
verely OB  the  contents  of  the  petition,  and 
charged  the  defendant  with  ignorance  of 
^  profession,  pointing  oat  ignorance  of 


chemistiy,  which,  he*  said,  appeared  on 
the  face  of  the  petition  : 

Plaintiff  then  sued  defendant  for  libel- 
ling him  in  bis  profession  of  a  surgeon :— r 
the  Judge  directed  the  jury,  that  if  they 
considered  the  defendant's  attack  a  fair 
comment  on  the  plaintiff's  petition,— if 
the  charge  of  ignorance  was  collected 
from  the  petition  alone,  and  was  not  the 
spontaneous  effusion  of  malice  in  the  de* 
fendant, — the  writing  in  question  was  no 
libel ;  he  also  directed  them  to  consider 
whether  the  defendant  had  imputed  to  the 
plaintiff  ignorance  in  his  profession  of  a 
surgeon,  or  ignorance  of  chemistry,  for 
if  they  thought  the  latter,  the  declaration 
was  not  adapted  to  the  plaintiff's  case. 

The  jury  having  found  a  verdict  for 
the  defendant,  the  court  granted  a  new 
trial,  costs  to  abide  the  event. 

Qucere,  Whether  a  petition  to  Parlia* 
meat  on  matters  of  general  importance 
is  such  a  publication  as  renders  the  pet^> 
tioner  an  object  of  fair  criticism  and  com- 
ment   Dufine  V.  Andereon,  88 

3.  To  say  of  one  who  carries  on  the  busi- 
ness of  a  corn  vendor, «  You  are  a  rogue 
and  a  swindling  rascal;  you  delivered 
me  160  bushels  of  oats  worse  by  6dl  a 
bushel  than  t  bargained  for,"  is  action- 
able, and  entitles  him  to  a  verdict  without 
proof  of  special  damage.  Thomae  v. 
Jaekeon.  104 

8.  An  action  of  libel  does  not  lie  for  any 
thing  written  against  a  party  touching 
his  conduct  in  an  illegal  transaction ;  but 
for  misconduct  imputed  to  him  in  any 
matter  independent  of  the  illegal  trans- 
action, though  arising  out  of  it,  an  action 
lies. 

4.  Held,  that  the  following  passage,  •'The 
plaintiff  lost  no  time  in  transferring  him- 
self, together  with  300,000^  sterling  of 
Jokn  BuWe  money,  to  Paris,  where  he 
now  out-tops  princes  in  his  style  of 
living,"  did  not  impute  to  the  plaintiff 
having  committed  a  fraud  on  the  EngUek 
nation,     l^isorriv.  CUment.  433 

LIMTTATtONS,  STATUTE  OP. 

1.  The  following  letter  from  the  defendant 
to  plaintiff's  attomejr,  was  given  in  evi- 
dence by  a  plaintiff  m  answer  to  a  plea 
of  the  statute  of  limitations  >-^  I  have 
received  yonrs  respecting  plaintiff's  de* 
mand ;  it  is  not  a  jnst  one ;  I  am  ready 
to  settle  the  account  whenever  plaintiii 
thinks  proper  to  meet  on  the  business ;  I 
am  not  in  his  debt  9^  nor  any  thing 
like  that  sum;  shall  be  happy  to  settla 
the  difference  by  his  meeting  me  i^ 

Held,  that  the  Jndgewas  jnstilled  ia 
directing  the  jury,  « that  after  this  letter 
the  statute  cc  limitatioas  was  oat  of  tha 
qnestion." 

Per  BwneuMgk^  h  '  A  statement  mada 
by  a  oovnsel  npon  his  addiasa*  to-  Jtha 


838 
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J«ry,  but  in  the  bearkiif  of  Km  olieiit,  it 
DiodiDg  on  the  clieM  if  he  makes  no  ob- 
jection.   CoiMgeY,Hbm.  119 

S.  Defendant  being  arrested  on  a  debt  more 
than  six  years  old,  said,  '^  I  Iraow  that  I 
owe  the  money,  bat  the  bill  tiiat  I  gave  is 
on  a  three-pennf  rvoeipt  stamp,  and  I 
will  never  pay  H:**  Held,  tiot  snch  an 
ae1niowi«dgmeRt  .as  woald  rerive  the 
debt  against  a  plea  of  the  statate  of  limi- 
tations.   A*€(mrt  ▼.  Cfost.  889 

I.  Where,  to  a  plea  of  the  statate  of  limi- 
tations, the  plaintiff  replies  a  promise 
within  six  years,  and  prares  a  promise 
to  pay  when  of  abUSfy,  made  three  years 
afler  the  original  canse  of  action  aeenied, 
and  within  six  years  of  the  commence- 
ment of  the  action : 

Held,  he  mast  also  prove  tfie  defend- 
ant's ability. 

Burrtmght  1.,  and  Park,  J^  ilMtenilenii' 
4m.    SetUet  v.  Jaub.  688 


MA6IBTRATB. 
^ee  Tmas»AM,  U 

MONEY  HAD  AND  RECBIVEa 
Set  Assvxnrr,  1.    BASTAavr,  I. 


PARTIES. 

See  JoTvnim  n  AcTioir.    Awakd,  1. 
AssDMniT}  8.    V xsTaTxnr. 

PARTNEH. 
See  Abbitbatiov,  !• 

PAYMENT. 
Su  Born,  1. 

PLEADING. 

See  JoiKnxB  n  Actzov,  1»  S.    Txirvs,  8. 

i.  la  replevin,  avowry  was  made  in  res- 
peel  oif  a  right  of  common  elaioied  by  the 
corporation  of  Ainwidt,  under  a  grant 
from  the  As  VeaeL 

The  plaintiff  pleaded  that  the  corpora- 
tion had  been  accustomed  to  appoint  a 
nnenabk  nnmber  of  herds  for*  among 
•oMer  iAangs^  supcnntendiBg  Ihe  common 
nd  beasts  on  it,  and  also  to  appoint,  for 
ihe  pains  of  each  henl»  a  reaaomahk  and 
proper  nnmber  of  stints  of  each  cnch 
herd,  to  be  depastured  npon  the  common : 

Held,  sufficient  after  verdicu  ElUoit 
V.  IMy.  61 


8.  DedaratioB  for  assault,  ba{tery»  and 
tearing  clothes. 

Plea,  that  defendant  was  not  gtiilty  of 
the  said  supposed  assaults  In  manner  and 
form  as  the  plaintiff  complained : 

Held,  that  the  modo  et  forma  included 
a  denial  of  the  battery  and  taeertmU^  as 
well  as  the  assault  WeatAreii  v.  Bbio> 
ard,  135 

3.  The  declaration  stated  a  rule  of  court, 
by  which  it  was  ordered,  that  the  pro- 
ceed mgs  in  this  action  should  be  stayed ; 
that  the  defeD<tent  should  be  discharged 
oat  of  custody ;  and  that  plaintiff  should 
deliver  up  the  bfll  of  exchsnge  on  which 
the  action  was  brought : 

Held,  a  sufficient  allegation  of  the  ter- 
mination of  the  first  suit  to  support  an 
action  for  a  malicious  suit  *  Break  v. 
Cmrpenter,  t03 

4,  Where  the  regulations  of  an  association 
of  ship-owners,  combined  for  the  taaiual 
assurance  of  Mch  other's  ships,  were  in* 
dorsed  on  the  back,  and  were  declared  to 
form  part  of  a  policy  of  insurance,  to 
which  they  were  sabacribers :  Held,  that 
Che  declaration  in  an  action  for  a  loss 
under  the  policy  ought  to  set  out  the  re* 
golations  as  well  as  the  policy.  Sinmg 
V.  JRiiJ^  S15 

&  The  plaintiff  prescribed  for  a  right  of 
sole  pastore  «from  the  feast  of  SL 
Tkemae  until  the  18th  of  Jprii**  and 
proved  the  exercise  of  the  rignl  between 
those  periods: 

Held,  on  motion  to  set  aside  a  nonsuitt 
that  it  was  not  necessary  to  allege  the 
right  in  the  pleadings  from  Old  SL 
Thomaa'e  day.  Smith  v.  Flower,  401 
6.  Averment  in  a  declaration  on  the  gam- 
ing act,  that  the  party  lost  to  the  defend- 
ant by  playing  at  rouge  et  noir : 

Held,  sufficient  on  error,  withoat  at 
leging  the  money  to  have  been  lost  by 
playing  toiiA  him. 

8.  The  plaintiff  having  rard  qm  tern, 
alleged  the  loss  at  the  parish  of  SL  Jamee, 
in  the  connty  of  Middleaex  .• 

Held,  sufficient  in  error,  although  in 
Middktex,  there  are  the  parishes  of  St. 
Jamea,  ClerhenweU,  and  Si.  Jamee,  ia  the 
liberty  of  IFsilmaisto-.     Taylor  v.  J.  Wil- 

449 


7.  Plaintiff  purchased  a  horse  for  651,  the 
defendant  warranting  him  sound,  and 
agreeing  to  give  \L  back  if  the  horse  did 
not  bring  plaintiff  4^1  or  51. 

The  averment  in  the  declaration  was, 
that  in  consideration  the  plaintiff  would 
buy  of  the  defendant  a  horse  for  a  cer 
tain  price,  to  wit,  55/1,  the  defendant  un 
dertook  the  horse  was  sound : 

Held,  a  variance,  Gaseke,  J.,  dieeen 
tienfe,    Btyth  v.  Bamptan,  478 

8.  Declaration,  that  in  consideration  plain- 
tiff had  delivered  to  defendant  a  waieh 
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to  repair,  d«feBdaDt  imdertook  to  repair 
and  re-deliver  it  lo  the  plaintiff. 

Breach,  noa-MiTtiy;  evidence;  that 
defendent  repaired  and  tendered  the 
vateh  to  plaintiff,  «rho  said :  <«Take  it  to 
mj  uacle  in  Jtt  vho  will  pay  te  it," 
when  the  defendant  took  it  to  another  un- 
ck,whoIottil: 

HcU,  ao  TarUmoe.     Wikim  t.  Fimu. 

I.  Several  plcaidiiig.  heoMistent  pleas  not 
aHowed,  cxeept  nnder  an  aflldavit  of  their 
Meessitf.  <86 

:*.  The  declaratMNi  on  a  hill  of  exchange 
statnd  it  to  have  heen  drawn  payable  to 
the  order  of  the  drawer  in  London,  and 
accepted  by  the  defendant  at  London,  ac- 
cording to  tiie  nsage  of  merchants ; 

Held,  that  averment  and  proof  of  pre- 
sentment for  payment  in  umdan,  or  of 
excuse  for  aon-pveaentmeat  in  London, 
were  unnecessary.    Sdby  V.  Edin.    61 1 

H.  Where  the  aooeptor  of  a  bill  of  ex- 
change accepts  if  payable  at  a  banker's, 
it  is  not  neceasary  in  an  notion  against 
the  drawer  to  allege  that  the  bill  was  pre- 
sented to  the  acceptor  in  person,  if  there 
is  an  averment  that  it  was  dnly  presented 
at  the  bankers.      Dt  Btrgattdkt  v.  Pi^'n. 

476 

POWER. 

&eFivB. 

A  trustee  having  a  f>ower  to  sell  an  estate 
of  which  the  eeiM  foe  tmst  was  tenant 
for  life  without  impeachment  of  waste, 
sold  and  conveyed  the  land  only,  received 
the  money  for  it,  and  applied  it  to  the 
purposes  of  the  trust ;  the  otdw  que  trust, 
by  the  same  conveyance,  sold  and  con- 
veyed the  timber,  and  received  the  money 
for  it: 

Held,  that  the  power  was  not  well  ex- 
ecuted.   Ckohmky  t.  FmUnu  SOT 

PRACTICE. 

AeeAwABn,  8.    Evtmrnea,  t.    TnoviByS. 
Iotavt.    Yivva,  1.    Attobvbt,  8. 

1.  Demandant  allowed  to  withdraw  demui^ 
rer,  and  repfy  dt  nmn  in  a  writ  of  forme- 
don,  upon  showing  good  ground  by  affi- 
davit    Ckobndey  v.  FaoBtSn, 

8.  Where  a  first  eapim  is  issued  on  an  affi- 
davit of  debt  filed  with  the  filacer  of  one 
county,  if;  instead  of  a  koUdum,  a  second 
ttqdoM  is  issued  into  another  county,  a 
new  aflldavit  of  debt  must  be  filed  with 
the  filacer  of  the  second  county.  Domile 
V.  WkoomweiL  80 

8.  Where  in  a  special  case,  judgment  was 
given  for  the  defendant  on  a  point  not 
mentioned  in  the  case  or  argument,  and 
on  a  supposed  state  of  (acts,  cdllected  by 
the  court  from  a  document  appended  to 
the  case,  but  the  reverse  of  those  which 
Vol.  XI.— 42 


really  took  placer-*the  court  refoaed  to 
auy  proceedings  or  reconsider  the  ease 
without  the  defendant's  eonsentr-aW 
though  a  Btatenent  of  the  real  facia  aa  to 
this  poiat,  contained  in  the  ease  whAi 
agreed  oa  by  the  defendant's  Junior  oo«n- 
sel,  eufrosaedt  and  signed  by  the  plain- 
tiff's leading  eonasel,  bad  been  after- 
wards itruok  out  by  the  defendant's  eoun- 
taif  because  not  enumerated  in  a  collec- 
tion of  iaots  agreed  on  at  the  trial  of  the 
cause  with  a  view  to  the  special  case; 
bat  the  statement  was  never  disputed; 
and  the  de&ndant'a  oounsel  had  been  in* 
atructed  to  direct;  and  had  directed,  the 
aigumeat  ezdosive^  to  another  poinL 
Pie  V.  Cmiet.  86 

4.  Affidavit  to  hold  to  bail  oa  the  gronnd 
that  defendaiH  was  indebted  U>  plaiBtiff  in 
trust  fo  deponent,  uader  a  4ped  by  which 
the  deDeodaat  had  covenaatod  to  pay  ••at 
oertaia  times  and  on  certain  events  now 
passed  and  happened:"  Held, sufifiieob 
J9amani  v.  Nemlk  188 

5.  In  C.  B.,  pTxnrided  there  be  fifteen  days 
between  the  teate  of  the  first  and  the  re* 
turn  of  the  second,  a  second  writ  of  setn 
faeiai  may  he  tasted  and  issued  l>efore 
the  quarto  die  pod  of  the  return  of  the 
first. 

AmdlBy,  may  be  reckoned  as  a  day  in 
one  of  the  four  days  which  must  elapse 
between  the  return  of  the  second  writ  and 
signing  judgment  Combe  and  Othen  v. 
(hMlL  183 

8.  Subpoena  Thorpe  v.  Qrakam,  383 

7.  Where  a  plaintiff  does  not  appear,  aver* 
diet  cannot  be  taken  agaiast  him,  though 
the  defendant  pleads  a  tender.  Andawn 
V.  Shaw.  390 

8.  Arrest  under  the  name  of  Stephen  T.  Silk. 
Bail-bond  executed  in  the  name  of  Ste- 
phen  ThomoM  SUkf  Held,  ill.  Lake  v. 
SUk.  898 

9.  Where,  upon  the  day  appointed  for  the 
trial  of  a  writ  of  right,  only  three  of  the 
Knights  appeared,  and  the  sheriff  re- 
turned, that  the  fourth  waa  too  ill  to  ap- 
pear in  that  or  the  easuing  term,  which 
return  was  oonfirmed  by  the  affidavit  of 
a  medical  aum,  the  court  granted  a  sum- 
noaa  for  another  kaight.  Tboth  v.  Bag- 
welL  878 

10.  in  a  writ  of  right,  the  sheriff  having  re- 
turned, that  he  bad  summoned  four  law- 
fhl  knights,  to  wit,  A.  B^  Esq. ;  C.  Z)., 
Esq.;  K  F.,  Esq.;  and  G.  H^  Esq.:  Held, 
on  demurrer,  that  this  retura  could  not 
be  traversed.     Angett  v.  AngdL         803 

11.  Trial  at  bar;  what  circumstances  in- 
sufficient to  support  an  application  for. 
Angeiiy.AngtU.  897 

13.  Sending  process  by  the  post  in  a  letter 

which  the  defendant  refuses  to  receive,  ia 

not  good  service,  although  the  refusal 

may  have  been  wilful,  and  accompanied 
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IND£X. 


with  ft  long  ftToidaoee  ot  senrice.    JUd- 

pathy.  nraUama.  443 

IS.  At  the  trial  of  a  writ  of  right  the  tenant 

ttnst  begin.    Tooih  v.  BagwdL  446 

14.  Demandant  took  the  record  down  to  the 
aseizes.    The  cause  was  made  a  remand. 

•  At  the  next  assizes  the  tenant  appeared, 
hut  the  demandant  did  not  try. 

The  court  refased  to  allow  the  tenant 
to  enter  judgment  as  in  case  of  a  nonsuit 
Denman,  Demandant  t  Bati,  Tenant.   490 

15.  Bail  Commissioner's  authority.  Moore 
r.Kenrick.  003 

16.  Where,  in  ejectment,  the  tenants  in 
possession,— having  undertaken  to  ap- 
pear, enter  into  the  common  consent  rule, 
plead  nutanter,  and  Uke  short  notice  of 
trial^^made  no  defence  at  the  trial,  but 
sued  out  a  writ  of  error  when  judgment 
was  signed,  the  court  allowed  the  lessor 
of  the  plaintiff  to  take  his  judgment 
against  the  casual  ejector.  Dof  dem,  Mor- 
gan V.  Boe,  ]69 

PRESENTATION. 
See  ExxciTTOB,  % 

PROVISIONAL  ASSIGNEE. 
See  IjrsoLTxxTy  S. 

PUFFERa 
See  Avcnov,  1. 


QUARE  IMPEDIT. 
te  Costs,  5. 


RECOVERY. 

I.  Recorery.  Affidavit  of  presentation  ne- 
cessary to  admit  the  word  «  advowson" 
in  an  amendment.  Holmea,  Demandant  g 
Seton,  Tenant  f  Foreman,  Vouchee.      176 

S.  Where  the  vouchee  became  Insane  be- 
tween the  time  of  executing  the  warrant  of 
attorney  and  the  passing  of  the  recovery, 
the  court  refused  to  pass  the  recovery. 
Waleott,  VoueAee.  4n 

S  A  part  of  the  premises  named  in  the 
deed  to  lead  the  uses  had  been  omitted 
in  the  copy  of  the  jmee^  which  pro- 
cedes  the  warrant  of  attorney  t  the  court 
taidt  they  «ottld  not  apply  the.  warrani  of 
attorney  to  premises  not  numed  in  the 
prmdpe,  ana  refused  the  amendment. 
W*j  Demandmt,  Footer,  Thumt,  BM 
of  Plymaaih,  Youekee.  449 

REHBAIUNO. 

See  PaicTicx,  9, 


RENT-CHARGB. 
See  Dxvtsi,  8. 

REPLEVIN. 

See  PtxAsnro,  1«  Lajtslobd  m  Txvaxt. 

In  an  action  against  the  sheriiT  for  taking 
insufficient  sureties  in  replevin,  the  assigb 
nee  of  the  replevin-bond  cannot  recover 
as  apecial  damage  (beyond  the  penalt/ 
of  the  repievin-bond)  the  expenses  of  a 
firoitless  action  against  the  pledges,  nnlcsa 
he  gives  the  sheriff  notice  of  his  intention 
to  sue  them.  Baker  y,  Garratt  and  An^-^ 
Mcr.  ^g 

RESIONATION-BOND. 
^ee  Boxn,  S. 

RIGHT  OP  WAY. 
See  Wat,  U 

RULE  OF  COURT. 


SCI.  PA. 
See  PxACTicx, 

SERVICE  OF  PROCESS. 
tePmioTxci,  13. 

SET-OFF. 
See  IxsoLvxxT,  4. 

SLANDER. 
See  Liaa&,  8. 

STAMP. 
Siee  Evf oxvoB,  4.    Bojrn,  1. 

STATUTES,  CovsTAvcTiov  or. 
^ec  BAVKBvrr,  a    TvmvMKx. 

SUBPCENA. 
5cePmACTxcx,6. 

SURRENDER. 
SeeCamaia,  1. 


TENDER. 
Where  a  party  has  sepaate  deaanda  Ibr 
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unequal  sums  igainst  several  persons,  an 
offer  of  one  sam  for  the  debts  of  all,  will 
not  sapport  a  plea  stating  that  a  certain 
proportion  of  the  sam  offered  was  tend- 
ered for  one  of  them, 
t.  An  offer  of  a  certain  snm  in  fbll  of  a  de- 
mand is  not  a  legal  tender.  Strong  t. 
Banejf.  804 

TlTHSa 

I.  An  agreement  to  take  tithes  of  wheat  bjr 
one  sheaf  taken  at  rarying  intenrals  out 
of  each  of  many  shocks  of  ten,  is  not 
iUegal.    ColUo'r.  Jacob.  106 

t.  To  place  a  wheat  crop  in  shocks  of  Ta- 
lying  numbers,  and  throw  out  the  tenth 
sheaf,  is  not  a  legal  mode  of  setting  out 
tithes,  although  there  be  no  fraud.  Wal' 
ktr  T.  Ridgwttjf.  817 

TRESPASS. 

U  Trespass  does  not  lie  against  a  magis- 
trate for  any  thing  done  in  the  discharge 
of  his  duty,  unless  he  is  made  acquainted 
with  all  the  circumstances  under  which 
he  is  called  on  to  act     Pike  r*  Carter, 

78 

I.  Though  the  freehold  of  the  church-yard 
is  in  the  parson,  trespass  lies  for  the 
erector  of  a  tombstone  against  a  person 
who  wrongfully  removes  it  from  the 
church-yard  and  erases  the  inscription. 
Spooner  ▼.  BreumUr  186 

TROTER. 

1.  The  defendants,  bankers  in  a  small  town, 
gave  notes  of  their  own  to  a  stranger,  of 
whom  they  asked  no  questions,  in  ex- 
change for  a  500/1  Bank  of  England  note : 
Held,  that  the  plaintiffs,  from  whom 
the  600/.  note  had  been  stolen,  and  who 
had  duly  advertised  their  loss,  might  re- 
cover the  note  of  the  defendants.  Snow 
and  (Hkero  T,  Peaeoek  and  OiAen.       406 

t.  In  an  action  by  the  owner  of  a  lost  bill 
of  exchange  against  a  banker  who  had 
cashed  it  to  a  strangers  Held,  that  the 
jury  were  properly  directed  to  consider 
whether  the  plaintiff  had  used  due  dili- 
gence in  apprising  the  public  of  his  loss, 
and  whether  the  defendant  had  acted  with 
good  ikith  and  sufficient  caution  in  the 
receipt  of  the  bilL  Beckwiik  v.  Carraii 
ondAnoiker.  444 

8.  In  an  action  of  Trover,  where  the  value 
of  the  goods  converted  was  not  ascer^ 
tamed,  the  court  refused  to  stay  proceed- 
ings upon  delivery  of  the  goMb  to  the 
plaintiff  or  payment  of  the  value  thereof. 
YWdbr  V.  WrigkL  601 

4.  Plaintiff  being  indebted  to  J*  O^  shipped 

rids  under  a  bill  of  lading  addressed 
P^  with  directions  to  him  to  sell  the 


goods  on  plaintiff  s  aecoun!,  and  place 
the  net  proceeds  to  the  credit  of  X  v. 

J2.  P.  having  pledged  the  goods :  Hel^ 
that  the  plaintiff  had  a  sufficient  title  to 
sue  in  trover,  and  thit  the  right  to  the 
possession  of  the  goods  was  not  in  J.  G. 
Gaoeiee,  J.,  diaeentunU.  SeiUek  v.  Smiik 
andOlken.  60S 

A.  Defendant,  according  to  one  witness, 
having  admitted  taking  «<from  his  bank- 
ers, or  at  JknauUr?  and  according  to 
another,  "from  a  stranger  at  Dmoader 
races,  for  bets  woo,**  a  80iL  bank  otEng* 
land  note,  without  inquiring  or  taking  any 
account  of  the  number  of  the  note,  and  * 
the  jury,  in  an  action  bv  the  plaintiffii, 
who  had  lost  the  note,  and  duly  published 
their  loss,  having  found  a  verdict  for 
them,  the  court  granted  a  new  triaL  Scioto 
V.  Saddler,  610 

TURNPIKE. 

By  the  enacting  clause  of  a  mmpike  act  it 
was  provided  that  there  should  be  taken 
of  eiery  permm  attending  any  cattle  or 
carriage,  for  every  horse  drawing  any 
stage  coach,  the  sum  of  6dL 

By  an  exempting  clause  it  was  added, 
"  that  if  any  jio-son  should  have  paid  the 
toll  for  passing,  the  scpne  peroon^  upon 
producing  a  ticket,  should  be  permitted 
to  re-pass  free  with  the  same  cattle  or 
carriage  t^ 

Held,  that  the  toll  having  been  paid  by 
the  coachman  on  passing,  for  horses 
drawing  a  stage  coach,  a  second  tol 
could  not  be  demanded  for  the  same 
horses  re-passing,  though  with  a  differ- 
ent coach  and  different  coachmen,  but 
belonging  to  the  same  proprietor.  Norrie 
and  (Hhere  v.  Poate.  41 


U. 


USE  AND  OCCUPATION. 

Where  a  lessee  quitted,  in  the  middle  of  his 
term,  apartments  which  he  had  taken  for 
a  year,  and  the  lessor  let  them  to  anothet 
tenant : 

Held,  that  she  could  not  recover  in  an 
action  for  use  and  occupation  against  the 
lessee  for  a  subsequent  portion  of  the 
year  during  which  the  apartments  had 
been  unoccupied  s 

Held,  also,  that  by  the  admission  of 
another  tenant  she  dispenaed  with  the 
necessity  of  a  written  aurreadeiv  WaUo 
r.Atekmiu  468 
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CASES 

ARGUED   AND   DETERMINED 


IN  THK 

COURT  OF  KING'S  BENCH, 

IN 

HILARY    TERM, 

IN  THE 

SIXTH  and  SEVENTH  YEARS  of  the  REIGN  of  GEORGE  IV.,  1826 


BYERLEY  v.  WINDUS,  et  al.,  Principal  and  Ancients  of  Staple  Inn.t 

Eztra-parocbial  persons  cannot  establish  a  claim  to  seats  in  the  bodjr  of  a  parish  church, 
without  proof  of  a  prescriptive  title;  and,  therefore,  if  they  sue  in  the  ecclesiastical 
court,  to  be  quieted  in  the  possession  of  such  seats,  this  court  will  grant  a  prohibition : 
Sembie,  that  they  cannot  establish  such  a  claim  even  by  prescription. 

Prohibition.  The  declaration^  after  reciting  that  the  parish  of  St.  Andrew^ 
Holbornf  was  from  time  immemorial  an  ancient  parish,  and  that  within  it  there 
was  an  ancient  parish  church  during  all  that  time  sustained,  supported,  and 
repaired  by  and  at  the  costs  and  charges  of  the  parishioners ;  that  service  was 
always  there  performed  by  the  rector  of  the  parish,  who  received  all  dues, 
oblations,  and  tithes  from  the  parishioners  of  the  parish,  and  none  others ;  that 
^21    *the  population  of  the  parish  had  during  all  the  time  aforesaid,  been  much 

J  larger  than  could  be  accommodated  with  seats  in  the  church,  and  that  nei- 
ther the  defendants  nor  the  principal  or  ancients  of  Staple  Inn  had  from  time 
immemorial  possessed,  had,  or  enjoyed  any  pews  or  seats  within  the  said 
church,  nor  had  any  or  either  of  them  any  right  to  possess,  have,  or  eftjoy  any 
pews  or  seats  in  the  church,  ^c,  proceeded  as  follows ;  yet  the  said  defendants 
intending,  &c.,  on  the  7th  of  December,  1821,  caused  to  be  exhibited  in  the 
consistorial  court  of  London^  a  certain  libel  on  articles,  objecting,  articling,  and 
libelling  against  plaintiff*  and  A,  H,,  since  deceased,  as  churchwardens  of  the 
parish  aforesaid  in  manner  following :  First,  that  Staple  Inn  is  extra-parochial, 
and  surrounded  on  all  sides  by  the  parish  of  St.  Andrew,  Holborn,  and  inhab- 

t  This  and  the  several  following  cases  were  decided  at  the  sittings  in  banc  before  tbie 
leniL 
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ited  by  a  bck\'i/  known  by  tne  lame  of  the  society  of  Staple  Inn^  heretofore 
lawfully  consiiiuted  as  one  of  the  inns  of  Court  of  Chancery,  and  that  the 
society  have  not  had  or  enjoyed  any  sittings  in  any  church  or  chapel  whatso* 
ever,  saving  the  church  of  St.  ^ndrewt  Holborn.  Second,  that  from  time 
immemorial  certain  pews  and  seats  hereinafter  more  particularly  mentioned^ 
(and  which  said  pews  and  scats  so  claimed  by  the  said  defendants,  are  in  the 
body  of  the  said  parish  church  of  <SV.  Andrew^  Holborn^)  have  been  appurte- 
nant to  the  said  inn,  and  have  been  exclusively  possessed  by,  used,  had,  and 
enjoyed  by  the  principal  and  ancients,  or  grand  fellows  of  the  society  of  Staple 
Inn  aforesaid,  with  the  privity,  knowledge,  and  consent  of  tlie  rector,  church- 
wardens, and  parishioners  of  the  said  parish  of  St,  Andrew^  Holborn  ;  and  in 
or  about  the  year  1688,  they,  the  said  principal  and  ancients,  or  grand  fellows 


of  the  said  society  for  the  time  beinjr,  re-erected  *and  rebuilt,  or  caused  to 


[•3 


be  re-erected  or  rebuilt,  with  the  like  privity,  knowledge,  and  consent,  the 
said  seats  or  pews  in  the  said  parish  church  of  St.  Andrew,  Holborn,  being 
sevien  in  number,  at  their  own  cost  and  expense ;  and  from  that  time  have 
repaired  and  beautified  the  same  from  time  to  time,  whenever  occasion  required, 
at  the  sole  expense  of  the  Ainds  of  the  said  society  :  That  the  principal  and 
ancients,  or  grand  fellows  of  the  said  society,  for  several  centuries  last  past, 
have  been  in  the  constant  habit  of  attending  divine  service  in  the  said  parish 
church,  and  of  occupying  and  sitting  in  the  said  seven  seats  or  pews  marked 
or  numbered  9,  10,  11,  12,  13,  14,  and  15,  and  during  the  whole  of  the  said 
period  of  time  the  doors  of  the  said  seats  or  pews  were  kept  constantly  locked, 
and  the  keys  thereof  remained  in  the  possession  of  the  buder,  or  some  other 
person  in  office  in  or  belonging  to  the  said  inn :  That  on  the  said  principal  and 
ancients,  or  grand  fellows  leaving  the  said  pews,  the  said  buder  constantly 
locked  the  doors  of  the  said  pews,  bringing  the  keys  away  with  him,  and  that 
down  to  the  17th  of  May,  1818,  the  said  principal  and  ancients,  or  grand  fel- 
lows, or  some  or  one  of  them,  constantly  sat  in,  and  used,  occupied,  and 
enjoyed  the  said  seats  or  pews  marked  numbers  9,  10,  11,  12,  13,  14,  15, 
without  the  least  hinderance  or  molestation  whatsoever  from  the  rector,  church- 
wardens, or  parishioners  of  the  said  parish  of  St.  Andrew,  Holborn  ;  and  that 
down  to  such  time  the  parishioners  of  the  said  parish  did  not  incur  any  expense 
whatsoever  of  building,  rebuilding,  repairing,  or  beautifying  the  said  seats  or 
pews :  That  the  said  society  have  occasionally,  voluntarily,  contributed  fioms 
of  money  towards  repairing  *and  beautifying  the  said  parish  church  of  St.  j-^ . 
Andrew,  Holborn^  and  the  steeple  belonging  thereto,  and  also  paid  the  '- 
sexton  and  others  of  the  said  parish  from  time  to  time  for  their  respective  caje 
and  trouble  in  and  about  the  said  seats  and  pews  marked  and  numbered  as 
aforesaid,  and  which  said  charges  and  expenses  were  duly  entered  in  the  books 
and  accounts  of  the  said  society,  at  or  about  the  respective  times  the  same 
appear  to  bear  date,  in  the  words  and  figures  following,  to  wit,  &c.  And  the 
said  libel  and  articles  then  further  proceeded  to  object  against  the  said  plaintiff 
and  A.  B.,  deceased,  that  in  1818,  the  rector,  church wsidens,  and  parishioners 
fif  St,  Andrew,  Holborfi,  or  some  of  them,  removed  the  seats,  that  immediately 
the  principal  and  ancients  complained  by  letter,  iic.^  but  were  not  restored  ; 
and  coiieluded  by  praying  that  the  present  plaintiff  and  A.  B.,  deceased,  might 
be  admonished  to  permit  the  said  principal  and  ancients  to  have  free  access  to 
their  seats  or  sitting  places  in  the  aforesaid  seven  seats  or  pews,  and  that  the 
said  Byerley  and  A.  B.,  and  their  successors  for  the  future,  should  refrain  from 
disturbing  the  said  principal  and  ancients  in  their  quiet  and  peaceable  sitting 
therein,  and  that  they  might  be  condemned  in  the  costs  of  that  suit,  and  that 
otherwise  right  and  justice  might  be  done  and  administered  in  the  premises. 
The  declaration  then  stated  that  the  defendants  below  objected  to  the  libel,  but 
Sir  C.  Robinson,  vicar  general  and  official  principal  of  the  said  consistorial 
court  admitted  it.  And  afler  the  said  court  had  so  admitted  the  said  libel,  the 
present  defendants  tendered  to  the  said  court  certain  witnesses  to  be  sworn  and 
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examined  on  and  concerning  their  said  libel,  and  exhibit,  and  afterwards,  to 
*51   ^^^*  ^°'  '^^c,  at,  &c.,  the  said  present  plaintiff  was  required  by  the  said 

-'  spiritual  court,  at  the  instance  of  the  present  defendants,  to  give  his  perfect 
answer  to  the  several  positions  or  articles  of  the  said  libel  so  given  in  and 
admitted  as  aforssaid.  Whereupon  the  said  present  plaintiflT  afterwards,  to  wit« 
on,  &c.,  carried  into  the  said  spiritual  court  his  personal  answer  to  the  several 
petitions  and  articles  of  the  said  libel,  and  was  dien  and  there  duly  sworn  to 
the  same.  The  personal  answer  was  then  set  out,  of  which  the  material  part 
was  as  follows :  **  That  the  said  N,  Byerlty  doth  not  know  or  believe  that 
from  time  immemorial  the  pews  and  seats  articulate  were  exclusively  possessed, 
used,  had,  and  enjoyed  by  the  principal  and  ancients,  or  grand  fellows  of  the 
society  of  Staple  Inn  aforesaid,  but  he  admits  that  for  a  great  number  of  years 
last  past,  tliey  have  so  possessed  and  enjoyed  them,  and  some  of  the  said  pews 
and  scats  may  have  been  for  a  great  number  of  years  used  occasionally  by  the 
.  principal  and  ancients,  or  grand  fellows  of  the  said  society,  but  others  of  them 
have,  as  he  believes,  been  let  by  the  said  society,  to  persons  not  belonging  to 
the  same,  for  money  ;  but,  whether  or  no  the  said  pews  and  seats,  or  any  of 
them,  were  possessed,  or  used,  had,  or  enjoyed  by  the  said  society,  with  the 
privity,  knowledge,  and  consent  of  tlie  rector,  churchwardens,  and  parishioners 
of  the  articulate  parish  of  St,  ^ndrew^  Holborn^  he  knows  not,  and  has  no 
sufficient  means  of  forming  a  belief  or  disbelief  thereon.  And  his  respondent 
doth  not  beheve  that  the  said  pews  and  seats,  or  any  of  them  were  appurtenant 
to  the  said  inn,  the  said  inn  claiming  to  be  extra-parochial,  an'd  not  having  paid 
f^^   any  rates  for  the  reparation  of  the  parish  church."     ^Notwithstanding 

^  which  said  personal  answers,  and  the  illegality  of  the  said  former  procee£ 
ings,  and  of  the  matters  contained  in  the  said  libel,  and  although  plaintiff  after- 
wards, to  wit,  on«  &c„  delivered  to  the  said  defendants  the  writ  of  prohibition 
of  our  lord  the  King  to  the  contrary  thereof,  yet  the  defendants  have  not  ceased 
further  to  prosecute  the  said  plea  in  the  said  spiritual  court. 

Plea  as  to  prosecuting  contrary  to  the  royal  prohibition,  general  issue.  But, 
in  order  to  have  a  consultation  in  this  behalf,  defendants  say  that  they  have  a 
possessory  right  to  the  use  and  enjoyment  of  the  said  pews  and  seats  in  the 
said  libel  and  declaration  mentioned,  grounded  upon  a  usage  of  divers,  to  wit* 
one  hundred  years,  and  that  according  to  the  usage  of  the  said  court  christian, 
such  possessory  right  is  a  sufficient  foundation  for  the  said  court  christian  pro* 
ceeding,  to  decree  and  give  sentence  that  the  said  plaintiflT  should  be  admonished 
to  permit  the  said  principal  and  ancients  and  grand  fellows  of  tlie  said  society 
d*  Staple  Inn  aforesaid,  to  have  free  access  to  their  seats  or  sitting  places  in  the 
said  seven  seats  or  pews  in  the  said  libel  and  in  the  said  declaration  mentioned ; 
and  that  the  said  plaintiff  and  his  successors  should  for  the  future  refrain  firom 
disturbing  the  said  principal  and  ancients  or  grand  fellows  of  the  society  of 
Staple  Inn  aforesaid,  in  their  quiet  and  peaceable  sitting  therein ;  and  that 
SRGording  to  the  usage  and  course  of  proceeding  in  the  said  court  christian  for 
the  purpose  of  the  said  court  christian  so  decreeing  or  giving  sentence  upon 
such  libel  so  exhibited  in  the  said  court  christian  in  the  said  declaration  men- 
tioned, it  is  not  necessary  that  the  said  defendants  should  allege  or  prove  that 
^1   from  time  immemorial  the  *said  pews  and  seats  in  the  said  libel  and  in 

-I  tiic  said  declaration  mentioned,  were  appurtenant  to  the  said  inn  of  chan- 
eery,  and  were  exclusively  possessed,  used,  had,  and  enjoyed  by  the  said  prin- 
cipal and  ancients,  or  grand  fellows  of  the  society  of  t^aple  Inn  aforesaid,  by 
and  with  the  privity,  knowledge,  and  consent  of  the  then  rector,  churchwardens, 
and  parishioners  of  the  said  parish  of  St,  Jlndrew^  Holism  ;  and  that  accord* 
ing  to  the  said  usage  and  course  of  proceeding  of  the  said  court  christian,  the 
denial  in  the  said  personal  answer  of  the  immemorial  exclusive  possession,  uset 
and  enjoyment  of  the  said  pews  and  seats  by  the  said  principal  and  ancients, 
or  grand  fellows  of  the  society  of  Staple  Inn  aforesaid,  does  not  put  in  issae 
the  existence  of  such  immemorial  exclusive  possession  of  the  said  pews  sad 
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seats  as  afores^d,  and  does  not  form  or  constitute  an  issue  whereon  the  said 
Court  would  proceed  to  give  sentence  or  judgment  on  such  iramemoiial  exclu- 
sive possesion  as  aforesaid,  and  so  the  said  defendants  in  fact  say  that  no  denial 
in  the  said  personal  answer  in  the  said  declaration  mentioned,  or  in  any  plea 
in  the  said  court  christian  hath  hitherto  been  made  of  such  immemorial  exclu- 
sive possession  as  aforesaid,  so  as  to  put  the  same  in  issue,  and  that  no  issue 
on  such  immemorial  possession  as  aforesaid  hath  been  or  is  yet  joined  by  the 
said  personal  answer,  or  in  any  plea  in  the  said  court  christian ;  and  this  tliey, 
the  s'ud  defendants,  are  ready  to  verify :  wherefore  they  pray  judgment,  and 
his  majesty's  writ  of  consultation  to  be  granted  to  them  in  this  behalf,  4^. 
Demurrer  and  joinder.  The  case  was  argued  at  the  sittings  afler  Michaelmas 
term  by 

^Afereweiher  in  support  of  the  demurrer.  Two  points  will  be  made  in  j.^^ 
support  of  the  plea  in  this  case  ;  first,  that  a  possessory  right  is  sufficient  *- 
to  entide  the  present  defendants  to  a  decision  of  the  ecclesiastical  court  in  their  « 
favor ;  second,  that  there  is  no  issue  joined  there  upon  the  prescription,  and 
that  consequendy  a  prohibition  ought  not  to  be  granted.  It  must  be  remem- 
bered that  this  suit  is  between  persons  who  are  not  parishioners,  and  the 
churchwardens  of  St.  Andrew**;  now,  as  against  the  latter,  a  possessory  title 
is  not  sufficient,  Pettman  v.  Bridget^  1  Phil.  316.  If  that  be  so,  then  posses- 
sion can  give  no  right,  unless  it  be  of  so  long  continuance  as  to  raise  the  pre- 
sumption of  a  faculty,  Siockt  v.  Booths  I  T.  R.  428.  But  in  this  case  no 
faculty  is  alleged,  the  defendants  rely  on  a  prescriptive  right  to  the  pews  as 
appurtenant  to  Staple  Inn.  They  say  that  Staple  Inn  has  existed  from  time 
immemorial,  and  that  they  have  for  all  that  time  had  the  seats  in  question  as 
appurtenant  Now  a  seat  appurtenant  to  a  house  can  only  be  claimed  in  a 
court  of  common  law,  Hutton*s  case.  Latch.  116.  Noy.  78.  Eaton  v.  ^yUfft^ 
Helle^,  94.  A  prescription  for  one  hundred  years,  according  to  the  plea,  suf- 
fices m  the  ecclesiastical  court,  but  that  is  contrary  to  the  common  law,  and 
must  therefore  yield  to  it,  3  Bl.  Comm.  112.  Besides,  the  seats  claimed  in 
this  case  are  in  the  body  of  the  church,  not  in  the  aisle,  and  for  such  seats  a 
man  cannot  prescribe,  Pytn  v.  Gorwyn^  Moore,  878.  Nor  can  a  seat  be 
granted  to  a  man  and  his  heirs,  for  then  he  would  have  it  though  he  should 
cease  to  reside  in  the  parish,  ^Brabin  v.  Tyediman,  2  Roll.  Rep.  24.  ^^ 
Poph.  140.  S.  C.  The  present  claimants  are  not  resiants  within  the  ^ 
parish,  lliis  distinction  between  parishioners  and  non-parishioners  is  recog- 
nized in  Clifford  v.  ffuka,  1  B.  ^  A.  498,  and  Mainwaring  v.  Giles,  5  B.  ^ 
A.  356.  The  body  of  the  church  is  repaired  by  the  parishioners,  it  is  there- 
fore against  reason,  as  well  as  law,  that  strangers  should  come  in  to  their  exclu- 
sion. The  second  question  is,  Whether  there  is  a  sufficient  denial  of  the  pre- 
scription? If  the  pews  cannot  be  claimed  except  by  prescription,  and  the 
parties  claiming  are  not  in  a  situation  to  prescribe  legally,  this  question  doet 
not  arise.  This  court  must  inquire  whether  the  ecclesiastical  court  is  proceed* 
ing  regularly ;  if  the  proceedings  there  are  in  any  way  contrary  to  the  com- 
mon law,  a  prohibition  must  go.  Now  they  are  proceeding  below  upon  a 
claim  by  prescription  if  that  cannot  be  good,  the  ecclesiastical  court  must  be 
wrong.  It  may  be  admitted  that  when  in  a  suit  for  tithes  a  modus  is  set  up  a 
prohibition  will  not  immediately  be  granted,  for  non- constat  tliat  the  modus  will 
be  denied.  But  tiiere  the  ecclesiastical  court  have  properly  jurisdiction  over 
the  subject  matter  of  the  suit,  and  the  modus  comes  in  collaterally.  Hutton^s 
case.  Latch.  116.  Noy.  78;  and  Eaton  v,  ^ylijffe,  Hedey,  94,  show  this 
distinction  between  a  claim  of  tithes  and  pews.  In  Darby  v.  Cosens,  1  T.  R. 
552,  Jishhurst  and  Buller,  Justices,  seem  to  think  that  even  in  a  suit  for  tithes, 
the  setting  up  a  modus  puts  an  end  to  the  jurisdiction  of  the  ecclesiastical  courU 
It  is  not,  however,  necessary  in  this  *ca8e  to  contend  for  that  point.  The  ^^.^ 
ecclesiastical  court  may  have  jurisdiction  to  decide  between  parishioners,  «- 
but  not  in  this  case.     In  Jacob  v.  Ballow^  2  Ld.  Raym.  755     2  Balk  5M, 
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the  defendant  was  a  mere  wrongs-doer,  against  him  therefore  a  possessory  right 
was  sufficient  Besides,  on  those  pleadings  the  plaintiff,  by  demurring,  admit- 
ted the  traverse  of  the  prescription,  and  me  prescription  itself  as  alleged  was 
merely  that  which  is  so  in  the  ecclesiastical  court,  viz.  for  a  period  of  forty 
years ;  that  court  therefore  might  take  cognizance  of  it.  In  the  present  case 
the  defendants  cannot  get  rid  of  this  difficulty, 'they  claim  by  prescription,  and 
upon  that  the  ecclesiastical  court  have  no  jurisdiction  to  proceed.  There  is  no 
claim  but  by  prescription,  that  therefore  is  the  only  thing  for  discussion.  Now 
in  French  v.  Trask^  10  East,  348,  it  was  held  that  where  there  is  nodiing  to 
try  in  the  spiritual  court  but  a  prescription,  a  prohibition  must  be  granted, 
although  there  has  not  been  any  forma]  denial.  If  the  ecclesiastical  court  pro- 
ceed on  the  possessory  tide,  that  is  a  ground  varying  from  the  claim  in  the 
libel,  and  is  not  a  good  ground  of  proceeding,  because  it  cannot  avail  except  as 
against  parishioners. 

Taunton^  contra.  There  are  two  material  questions  in  this  case;  first, 
whether  the  proceedings  in  the  court  below  are  ripe  for  a  prohibition,  i.  e. 
whether  upon  the  face  of  this  record  any  ground  for  a  prohibition  is  shown; 
second,  whether  the  ecclesiastical  court  have  jurisdiction  over  the  subject  mat- 
9. 11  ter  of  the  libel.  If  the  ^question  had  arisen  in  a  special  action  upon  the 
J  case  for  a  disturbance,  which  could  only  be  founded  on  a  prescriptive 
title,  and  that  had  been  set  out  in  the  declaration,  and  the  (laim  stated  to  be  in 
respect  of  a  house,  situate  out  of  the  parish,  then,  on  motion  in  arrest  of  judg- 
ment, the  argument  against  the  plaintiff's  right  to  recover  might  have  prevaDed. 
But  that  is  very  different  from  the  present  case.  The  declaration  sets  out  the 
hbel,  and  it  must  be  admitted  that  the  libel  (incidentally  and  unnecessarily,  and 
not  as  the  foundation  of  the  claim,)  alleges,  that  from  time  immemorial  the 
society  of  Siapie  Inn  have  held  the  pews  in  dispute.  But  die  prayer  of  the 
libel  is  the  important  part;  now,  the  plaintiffs  below  do  not  pray  that  the 
spiritual  court  will  proceed  on  the  prescription,  or  establish  a  supposed  pre- 
scriptive tide,  but  diat  the  defendants  below  may  be  admonished  to  permit 
them  to  have  free  access  to  their  pews,  and  that  the  defendants  and  their  suc- 
oesBOTS  may  be  restrained  from  aisturbing  them  in  their  quiet  and  peaceable 
fitting  therein.  The  defendants  below  were  churchwardens,  the  officers  and 
servants  of  the  ordinary,  and  the  libel  merely  prays  an  admonition  to  them  as 
such  to  abstain  from  die  tortious  acts  complained  of.  Then  the  personal 
answer  does  not  contain  any  direct  denial  of  any  thing  in  the  libel,  and  admits 
that  the  society  of  Siapie  ifin  have  for  many  years  had  exclusive  possession 
of  the  pews.  Until  some  distinct  issue  is  jomed,  upon  a  matter  not  triable  in 
the  spiritual  court,  this  court  will  not  interfere  by  prohibition.  It  is  a  question 
of  &ct  whether  the  personal  answer  to  the  libel  is  so  far  in  the  nature  of  a 
plea  as  to  constitute  an  issue.  The  defendants  have  here  pleaded  diat  the  per- 
*121  ^^^^  answer  Moes  not  constitute  an  issue,  so  that  it  cannot  contain  any 
^  such  denial  of  the  immemorial  exclusive  possession  as  to  put  the  same 
in  issue.  Afler  libel,  the  plaintiff  in  the  spiritual  court  may  compel  the  defend- 
ant to  answer  on  oadi,  which  is  analogous  to  the  bill  and  answer  in  equity, 
but  issues  can  only  be  joined  by  affirmative  or  nagative  issues,  2  Oughton^e 
Ordo  Jttdieiorum^  tit  61,  62.  This  court  will  not  interfere  on  the  personal 
answer  alone,  Johnson  v.  Oidham,  1  Ld.  Raym.  600,  Dike  v.  Brown^  2  Ld. 
Raym.  835,  Stone  v.  Hanoood,  Gas.  temp.  Ilardw.  357,  Boughlon  v.  HueU 
ier^  3  Gwill.  951,  Diiiena  v.  Robeon,  1  H.  Bl.  100.  The  only  authority  on 
the  other  side  is  French  v.  Traek^  10  East,  848,  but  the  ground  of  that  deci- 
sion was,  that  there  was  nothing  but  the  modus  to  be  tried ;  and  there,  too,  it 
was  taken  for  granted  that  the  personal  answer  was  equivalent  to  a  plea.  It  is 
clear  that  the  ecclesiastical  court  have  exclusive  jurisdiction  over  claims  to 
seats  in  a  church,  with  the  exception  of  those  by  prescription  or  faculty, 
r^oy/ey,  J.  That  u  wherever  the  claim  to  the  pew  is  a  temporal  right] 
Watson's  Clerg.  Law,  c.  39,  3  Inst  202,  Ayliffe's  Parergon,'484.  Mm/  v. 
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Gi76f r/,  2  Bulstr.  150;  which  also  proves  that  with  respect  to  prohibitiom, 
there  is  no  difference  between  suits  for  tithes  and  other  matters ;  and  it  appears 
that  the  pew  was  in  that  instance  claimed  by  prescription.  [Bay fey,  J,  It 
does  not  appear  that  the  par^  claiming  was  not  a  parishioner.]  It  does  noC, 
but  Cross  V.  Salter^  3  T.  R.  639«  shows  that  the  ecclesiastical  court  will 
admonish  a  wrong-doer  not  to  disturb  a  person  in  possession  of  a  pew,  although 
*he  has  no  well-founded  title  to  the  pew.  Fettman  v.  Bridger,  1  Phill.  r^.« 
316,  also  shows  that  that  court  will  proceed  upon  a  mere  possessory  *■ 
right ;  and  the  same  may  be  collected  from  Gray  v.  Hector  of  Bornsey,  1 
Hag.  194.  In  Jacob  r,  Dallow,  %  Ld.  Raym.  756,  Ihll,  C.  J.  says,  ''The 
defendant,  if  he  pleases,  may  sue  upon  his  prescription  in  the  ecclesiastical 
court  to  have  his  possession  quieted,  which  the  ordinary  ought  to  do  upon  the 
foundation  of  his  usage  to  have  sat  there.**  And  he  afterwards  says,  «*  if  the 
defendant  had  no  extraordinary  tide,  yet  he  had  the  possession,  and  being  dis- 
turbed in  it,  the  ordinary  has  conusance  of  the  disturbance,  and  may  settle  and 
quiet  the  possession  according  to  the  usage,  no  temporal  right  being  infringed.'* 
Davis  V.  ffltts,  Forrest,  14,  shows  that  a  seat  in  the  aisle  of  a  church  may  be 
prescribed  for  in  respect  of  a  house  out  of  the  parish.  [Bay ley ^  J.  Gibson* 9 
Codex,  198,  362,  lays  down  the  same  thing.]  The  reasoning  on  the  other 
side  would  exclude  from  the  aisle  as  well  as  Sie  body  of  the  church,  for  there 
is  not  in  principle  an^  distinction  between  them.  Buxian  v.  Bateman^  1  Sid. 
88,  201,  w^«A/y  v.  Freckkion,  3  Lev.  73,  and  Kenrick  v.  7V^/or,  1  Wils.  326, 
aU  distincdy  show  that  a  possessory  title  is  sufficient  against  a  wrong-doer. 
The  possessory  tide  in  this  ease  is  expressly  admitted  by  the  personal  answer, 
and  no  temporal  right  is  put  in  issue  in  the  court  below*  That  court  has  juris* 
diction  to  decide  whether  such  possessory  right  can  exist  in  persons  not 
parishioners,  it  is  aU  that  they  are  called  *upon  to  decide,  and  this  court  r^^m 
ought  not  to  prohibit  them  from  so  doing.  I- 

Cur.  adv.  vuli, 

Bayley,  J.  This  was  a  case  of  prohibition.  The  plaintiff  was  surviving 
churchwarden  of  the  parish  of  Si.  Andrew^  Holbom^  and  the  defendants  the 
principal  and  ancients  or  grand  fellows  of  Staple  Inn*  The  suit  to  which  the 
prohibition  referred  was  in  the  consistoriai  and  episcopal  court  of  London^  ifi 
respect  of  seven  pews  in  the  parish  church  of  SL  ^ndrew^  Uolbom,  and  was 
against  Byeriey  the  plaintiff,  and  ffViiam  Boyer^  since  deceased.  The  libel 
below  stated  that  the  messuage,  house,  or  inn  of  Chancery,  called  Staple  Inn^ 
is  extra-parochial,  and  surrounded  on  all  sides  by  the  parish  of  St,  Andrew^ 
Holborn  ;  that  it  is  of  very  ancient  standing,  and  inhabited  by  a  society  called 
the  **  Society  of  Staple  Jnnf**  that  the  society  has  no  sittings  in  any  church 
but  St,  Andrew's^  Holborn  f  that  from  time  immemorial  certain  pews  were 
appurtenant  to  the  said  inn,  and  were  exclusively  possessed  by  the  principal 
and  ancients ;  that  about  the  year  1688,  the  then  principal  and  ancients  rebuilt 
them  at  their  own  expense,  and  from  that  time  have  repaired  and  beautified 
them ;  that  the  principal  and  ancients  for  several  centuries  had  been  in  the 
constant  habit  of  occupying  them ;  that  the  doors  were  kept  constandy  locked, 
and  the  key  remained  in  the  possession  of  the  officer  of  the  inn ;  that  fbrmeriy 
thev  used  to  go  and  return  in  procession  in  their  gowns,  headed  by  the  porter 
wim  his  staff,  and  the  arms  of  the  inn  thereon,  and  that  they  used  the  pews 
without  interruption  till  May  1818 ;  tfiat  the  parish  never  incurred  any  expense 
in  building  or  repairing  the  said  pews ;  that  *lhe  principal  and  ancients  j-^.  ^ 
have  occasionall}-  voluntarily  contributed  towards  repairing  and  beautify-  ^ 
ing  the  church  and  steeple,  and  paid  the  sexton  ana  others  for  their  care  and 
trouble  about  the  said  pews ;  that  in  May  1818,  the  parish  repaired  the  church, 
and  removed  these  pews ;  that  the  principal  and  ancients  immediately  remon- 
strated, and  put  in  their  claims,  and  insisted  on  their  right  to  rebuild  their 
pews,  and  offered  to  pay  for  diem  if  die  parish  built  them ;  that  the  parish 
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bnib  aeven  pews  on  the  scite  of  tlie  ground  belonging  to  the  principal  and 
ancients,  and  the  principal  and  ancients,  thereupon  gave  nodce  that  on  the 
Te<opening  of  the  church  they  should  demand  the  occupation  of  the  pews,  and 
thatafter  having  postponed  the  demand  to  prevent  a  disturbance  on  the  day 
they  had  fixed,  they  made  it  on  the  13th  of  June  1819,  and  were  refused 
admittance  by  the  then  churchwardens ;  that  they  renewed  their  demand  on 
the  3d  November^  1821,  and  were  refused  admittance  by  John  Boyer,  one  of 
the  then  churchwardens ;  &at  from  Jlpril  1818,  till  May  1819,  Harwood  and 
Buzzard  were  churchwardens;  that  from  13th  May  1819,  to  4th  May  1820, 
Buzzard  and  Boyer  were;  that  from  4th  May  1820,  till  24th  May  1821, 
Ayer  and  Byerley  were,  and  that  on  the  24th  May  1821,  ihey  were  again 
sworn  in  for  the  year  ensuing :  and  the  prayer  of  the  libel  was,  that  Byerley 
and  Boyer  might  be  admonished  to  permit  the  principal  and  ancients  to  have 
free  access  to  their  pews ;  that  they  and  their  successors  might  be  restrained 
finom  disturbing  them  in  their  quiet  and  peaceable  sitting  therein,  and  that 
Byerley  and  Boyer  might  be  condemned  in  costs.  This  libel  and  an  exhibit 
thereto  were  admitted  in  the  spiritual  court.  The  principal  and  ancients  ten- 
dered witnesses  to  be  sworn  and  examined  concerning  the  said  libel  and  exhi- 
*161    ^^^  ^^^  ^Byerley  was  required,  at  the  instance  of  the  principal  and 

-■  ancients,  to  give  his  personal  answer  to  the  several  positions  or  articles 
of  the  libel,  and  he  did  so  accordingly.  The  personal  answer  in  that  part 
which  applies  to  the  position,  that  from  time  immemorial  the  pews  had  been 
appurtenant  to  the  inn,  and  exclusively  possessed  by  the  principal  and  ancients, 
states,  that  he  does  not  know  or  believe  that  from  time  immemorial  the  pews 
were  exclusively  possessed  by  the  principal  and  ancients,  but  he  admits,  that 
for  many  years  they  have  been  so  possessed :  and  afler  other  statements  as  to 
what  he  knows  or  believes  as  to  the  rebuilding  in  1688,  and  other  matters  of 
later  date,  he  concludes  by  saying,  that  further  or  otherwise  he  doth  not  admiti 
but  denies  the  said  position  or  article  to  be  true. 

The  declaration  in  prohibition  states,  that  the  pews  in  question  are  in  the 
body  of  the  church,  and  this  is  not  controverted  by  the  defendants.  The 
delradants  in  their  plea,  after  the  formal  denial  of  the  contempt^^'state,  that  they 
have  a  possessory  right,  founded  upon  an  usage  of  divers,  to  wit,  one  hundred 
years,  and  that  such  possessory  right  is  a  sufficient  foundation  for  the  court 
christian  to  admonish  the  plaintilT  to  permit  the  defendants  to  have  free  access 
to  these  seats,  &c. ;  and  that  according  to  the  usage  in  the  court  christian,  for 
the  purpose  of  so  decreeing  upon  such  libel  in  the  said  declaration  mentioned, 
it  b  not  necessary  defendants  should  allege  or  prove  that  the  pews  were  appur- 
tenant to  the  inn,  and  exclusively  possessed  by  and  with  the  privity  and  con- 
sent of  the  rector,  churohwardens,  and  parishioners  of  the  parish ;  that  the 
denial  in  the  personal  answer  of  the  immemorial  exclusive  possession  does  not, 
according  to  the  course  of  proceeding  in  the  court  christian,  put  in  issue  the 
,..,    *immem(Mrial  exclusive  possession ;  that  no  denial  in  the  said  personal 

J  answer,  or  in  any  plea  in  the  court  christian,  has  been  made  of  such 
inunemorial  possession,  so  as  to  put  the  same  in  issue,  and  that  no  issue  on 
sneh  immemorial  possession  has  been  joined  in  or  by  the  said  personal  answer, 
or  in  any  plea  in  die  court  christian.  To  this  plea  the  plaintiff  has  demunredt 
and  the  defendants  have  joined  in  demurrer. 

Up<»i  A»  statemeBl  of  the|^eadkigSv  it  appears  that  Ike  suit  below  was  in 
raspeel  of  seven  seals,  not  in  an  aisle  or  vit  tho  chancel,  but  in  the  body  of  the* 
chttrahi  not  by  parishioBevsy  bulbx  noa-pmrisfaionevs',  persons  residing  out  of 
the*  p«ish,  hut  in  anr  ntn^pevodM  plaee ;  diat  it  wa9  a  rait  not  for  a  faculhr 
emgfmiuBt  but  fbr  an  adhaomtioir  t»  the  ehnrehnraritsn^  as  churchwarden^  «r 
jmref  that  it  is  foanded^  not  npmt  anj  act  of  dlsteffbanee*  by  ByerUy^  agaimt 
utem  ike  suit  i»oontinned,  bat  upon  acts  of  ^tarbaneo=  pwliy  by  his  prede» 
cessorsyaad partly b3rlnre^ltoj;ne,aB^  tkat-th»  4ir /Mrs- r%ht  the  pknntifl^ 
below  hftre  set  out  m  dwir  Ubel  Mt  Utet  feom  liiM*  innneworial  Ae  p^we  hai^ 
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been  appurtenant  to  their  inn,  and  exclusively  enjoyed  by  it,  and  that  the  inn 
has  rebuilt,  repaired,  and  beautified  them.  It  was  admitted  upon  the  argument 
on  the  part  of  the  inn,  that  the  claim  below  was  a  claim  by  prescription,  but  it 
was  insisted  that  prescription  was  not  the  foundation  of  the  suit,  that  a  posses- 
sory right  without  prescription  was  sufficient  to  entitle  the  inn  to  a  sentence 
below,  and  if  not,  Uiat  the  state  of  the  proceedings  below  did  not  at  preteni 
warrant  the  prohibition.  The  first  question,  therefore,  I  shall  consider  is, 
whether  a  possessory  right  could  in  this  case  have  existed  without  a  prescrip- 
tion ;  fbr  if  not,  ih»  argument  *that  a  possessory  right  without  prescrip-  ^^.^ 
tion  would  have  entitled  the  inn  to  a  sentence  below,  fails.  The  claim  L 
in  question  is  by  non-parishioners  in  respect  of  a  messuage  or  messuages  out 
of  die  parish.  It  is  true  the  claimants  live  m  the  messuages  in  respect 
of  which  they  claim ;  that  those  messuages  are  in  no  parhk,  but  are  extra- 
parochial,  and  surrounded  on  all  sides  by  the  parish  of  St,  ^ndrtwg  but  what 
right  can  the  inhabitant  of  an  extra-parochial  place  have  in  the  body  of  & 
parish  church  except  by  prescription  ?  He  contributes  to  none  of  the  expenses 
of  the  church ;  they  are  borne  exclusively  by  the  parish.  He  contributes 
nothing  to  the  maintenance  of  the  minister  or  other  officers ;  they  are  sup- 
ported exclusively  by  the  parish.  And  to  whom  does  the  use  and  enjoyment 
of  the  body  of  the  church  belong  ?  To  the  parish  and  its  inhabitants.  The 
ordinary,  indeed,  has  the  right  of  disposing  of  the  seats ;  but  can  he  dispose 
of  them  to  a  non-parishioner  7  I  apprehend  not.  Is  not  his  right  confined 
solely  to  resident  parishioners  ?  I  take  it  to  be  clear  that  it  is.  Why  is  a 
faculty  for  a  pew  to  a  man  and  his  heirs  bad  ?  Because  it  professes  to  give  the 
right  whether  the  man  and  his  heirs  continue  resident  or  not  Gibs.  221.  1 
Hagg,  321.  2  Addams,  427.  Why  cannot  a  seat  be  claimed  either  oy  faculty 
or  prescription  as  appurtenant  to  land  ?  Because  it  is  in  respect  of  tn/kabitaney 
that  it  is  to  be  used.  Gibs.  222.  Co.  Litt.  121,  b.  Why,  if  a  m<in  quits  the 
parish,  is  his  right  to  use  a  seat,  whatever  was  the  nature  and  uiigin  of  that 
right,  at  an  end  ?  Because  he  has  ceased  to  be  a  parishioner.  2  iiddams,  427. 
Why,  if  a  seat  is  appurtenant  to  a  house,  cannot  the  owner  of  t«ie  fee  restrain 
his  tenant  from  the  use  of  it.  Because  the  'seat  is  for  the  benetkt  of  the  n^.^ 
house,  for  the  inhabitant  of  the  house,  not  for  the  benefit  of  tl.e  owner  '■ 
if  he  cease  to  inhabit  it  1  Hagg.  319.  Gibson  in  his  Cod^x^  tit  9,  c.  4, 
under  the  head  of  Bules  of  Common  Law  concerning  the  repairing  and  order- 
ing of  Seats,  says,  "  Of  common  rifht,  the  soil  and  freehold  of  the  church  is 
the  parson's,  the  use  of  the  body  of  me  church  and  the  repair  of  it  common  to 
the  parishioners,  and  the  disposing  of  the  seats  therein  ^e  ri|^ht  of  the  ordi- 
nary. And  generally  where  the  parishioners  repair,  the  ordinary  shall  dis- 
pose. These  heads  are  every  where  laid  down  in  the  cases  on  this  subject, 
and  have  never  been  disputed."  In  the  case  which  was  cited  of  Pettman  v. 
Bridger,  Phill.  323,  Sir  John  NichoU  states  the  rule  to  the  same  effect,  but 
he  restrains  the  right  of  the  ordinary  to  a  distribution  among  parishioners. 
'*  By  the  general  law,  and  of  common  right,"  he  says,  **  all  pews  belong  to  the 
parishioners  at  large  for  their  use  and  accommodation,  but  the  distribution  of 
seats  among  them  rests  with  the  ordinary.  The  churchwardens  are  the  officers 
of  the  ordinary ;  they  are  to  place  the  parishioners  according  to  their  rank  and 
station,  but  they  are  subject,  upon  complaint,  to  the  control  of  the  ordinary." 
In  I\ilhr  V.  Lane,  2  Addams,  425,  in  a  very  able  and  elaborate  judgment.  Sir 
John  NichoU  lays  down  the  same  doctrine.  **  By  the  general  law,  and  of 
common  right  all  the  pews  in  a  parish  church  are  the  common  property  of 
the  parish;  they  are  for  the  use  %n  common  of  the  parishioners,  who  are  aU 
entitled  to  be  seated,  orderly  and  conveniently,  so  as  best  to  provide  for  the 
accommodation  of  all ;"  and  afler  laying  down  this  as  the  general  rule,  he 
states,  among  *^other  positions,  **  that  no  faculty  is  deemed,  either  in  the  r^^ 
spiritual  court  or  at  common  law,  good,  to  the  extent  of  entitling  any  •• 
person  who  is  a  non-parishioner  to  a  seai  even  in  the  body  of  the  church." 
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Again,  "  whenever  the  occupier  of  a  pew  in  the  body  of  the  church,  ceaaea  to 
bt  a  parishioner^  his  right  to  the  pew,  however  founded,  and  how  valid  soever 
during  his  continuance  in  the  parish,  at  once  ceases  and  determines.'*  Agab : 
**  or  pews  annexed  by  prescription  to  certain  messuages,  it  is  of^n  erroneously- 
conceived  that  the  right  to  the  pew  may  be  severed  from  the  occupancy  of  the 
house :  it  is  no  such  thing ;  it  cannot  be  severed,  it  passes  with  the  messuage, 
the  tenant  of  which,  for  the  time  being,  has  also  de  jure,  for  the  time  being, 
the  prescriptive  right  to  the  pew."  Lord  Stowell  lays  down  this  last  positioii 
in  1  Hagg,  319—321 ;  and  in  1  Hagg^  194 — 314,  Lord  Stowell  states  that 
every  housekeeper  has  a  right  to  call  upon  the  parish  for  a  convenient  seat ; 
that  if  an  inhabitant  wants  a  pew,  the  churchwardens  ought  not  to  permit  an 
occupancy  by  a  non-inhabitant.  They  ought  not  in  such  a  case  to  let  to  a 
noMBhabitant,  nor  permit  prescriptive  pews  to  be  so  let**  A  distinction  being 
thus  established  between  parishioners  and  non*parishioners,  can  a  distinction 
be  also  made  among  non-parishioners,  between  those  who  belong  to  another 
parish  and  those  who  do  not?  Upon  what  principle  can  such  a  distinction 
stand  ?  The  extra-parochials  infringe  equally  upon  Uie  rights  of  the  parish- 
ioners with  those  who  belong  to  another  parish.  They  are  equally  non-con- 
tributory to  the  expenses  of  Uie  church.  It  is  the  fault  of  those  under  whom 
they  claim  that  they  have  no  parish.  They  have  the  advantage  of  being 
Mil   extra-parochial;  they  must  take  the  *disad vantages  also.     Upon  autho* 

•'  rity,  therefore,  and  upon  principle,  I  am  of  opinion  that  extra-parochials 
cannot  claim  a  pew  in  the  body  of  a  church  otherwise  than  by  prescription, 
if  they  could  do  so  by  prescription ;  and,  consequendy,  that  there  could  have 
been  no  possessory  right  in  this  case  without  prescription. 

It  was  urged,  however,  upon  the  argument  diat  such  possession  as  the  prin- 
cipal and  ancients  had  exercised  was  sufficient  to  sustain  a  suit  by  them  against 
a  wrong-doer,  and  that  Byerly^  the  plaintiff,  was  in  this  case  to  be  deemed  a 
wrong-doer ;  but  a  sufficient  answer  to  that  argument  is,  that  Byerley  person- 
ally is  not  charged  to  have  given  to  the  inn  any  interruption,  and  that  it  was 
the  duty  of  the  churchwardens,  as  officers  of  the  ordinary,  to  secure  the  rights 
of  the  parishioners  from  the  encroachment  of  strangers.  And  this  brings  me 
to  the  second  question,  whether  the  proceedings  are  in  such  a  state  in  the 
court  below  as  to  warrant  a  prohibition  at  present.  Where  the  spiritual  court 
has  jurisdiction  over  the  subject  matter,  it  will  have  jurisdiction  equally, 
whether  the  claim  is  founded  upon  prescription  or  upon  any  other  right ;  it  is 
only  when  the  spiritual  court  is  proceeding  towards  the  trial  of  the  prescript 
Hon  that  a  claim  by  prescription  furnishes  ground  for  a  prohibition.  If  the 
prescription  is  admitted,  the  spiritual  court  may  go  on  with  the  cause ;  and 
this  was  the  foundation  of  the  consultation  in  Jacob  v.  Dallow,  2  Salk.  551. 
2  Ld.  Raym.  755.  But  when  once  it  appears  by  the  proceedings  in  the  spirit- 
ual court,  that  the  prescription,  instead  of  being  admitted,  is  disputed,  and  that 
the  parties  are  in  progress  to  bring  its  existence  to  trial,  the  courts  of  common 
,001   ^^^  ^^  "^^  bound  to  wait  tUl  the  parties  have  incurred  *the  expense  of 

-I  putting  it  in  issue,  but  the  prohibition  is  grantable  at  once  ;  and  it  was 
upon  tiiis  principle  that  the  prohibitions  were  granted  in  Darby  v.  CosenSf  1 
T.  R«  552,  and  in  French  v.  Trask,  10  East,  348.  Each  of  those  was  a  suit 
for  tithes  ;  in  each  a  modus  was  pleaded ;  and  a  prohibition  was  granted  in 
each  without  any  issue  below  upon  the  existence  of  the  modus.  In  the  latter 
case  it  was  urged  tiiat  the  application  for  die  prohibition  was  too  early,  because 
there  was  no  issue  upon  the  modus;  but  Lord  Ellenborough  answered,  «« there 
was  nothing  the  spiritual  court  could  do,  but  try  the  modus,*^  The  cause  was 
necessarily  in  progress  towards  such  trial ;  there  was  no  alternative.  If  the 
modus  existed,  it  necessarily  destroyed  the  right  to  the  tithes  the  suit  claimed. 
And  it  appears  sufficientiy  upon  the  pleadings  in  this  cause  that  the  suit  below 
is  in  progress  towards  the  trial  of  the  prescription.  Why  otherwise  did  the 
principal  and  ancients  tender  witnesses  to  be  sworn  and  examined  concerning 


a52  Byerley  v.  Windus.  H-  T-  1826.  [22 

the  libel  1  Why  was  Byerley  required,  at  their  instance,  to  give  his  personal 
answer  to  the  several  positions  or  articles  of  the  libel  7  If  the  prescription 
was  admitted,  why  should  witnesses  be  tendered  to  be  sworn  and  examined 
generally  to  the  whole  of  the  libel  ?  Why  should  Byerley  be  required  to 
state  his  personal  answer  generally  to  all  the  positions  and  articles  ;  If  the 
prescription  were  admitted,  there  could  be  no  occasion  for  a  general  examina- 
tion^ or  a  general  answer  to  the  whole  of  the  libel ;  the  examination  :ind  an- 
swer would  have  been  limited  to  such  parts  as  were  not  admitted.  It  is  true 
the  plea  in  this  case  states  that,  according  to  the  usage  in  the  court  christian, 
it  was  not  necessary,  in  support  of  his  libel,  to  have  alleged  or  proved  such  a 
^prescription  as  that  plea  states;  that  the  denial  in  Byerley* a  personal  r^^^ 
answer  did  not  put  in  issue  the  inunemorial  exclusive  possession  ;  that  *- 
no  denial  in  the  personal  answer,  or  in  any  plea,  has  been  made  of  the  imme- 
morial  possession,  so  as  to  put  the  same  in  issue ;  and  that  no  issue  on  such 
immemorial  possession  has  been  joined  in  or  by  the  personal  answer,  or  in  or 
by  any  plea  in  the  court  ^ristian.  And  all  this  is  true,  but  it  is  not  the  whole 
truth.  And  if  the  plea  were  framed  by  any  one  acquainted  with  the  course 
of  proceeding  in  the  spiritual  court,  it  was  artfully  framed  to  impose  upon  the 
ignorance  of  those  to  whom  such  course  of  proceeding  was  not  known.  Ac- 
cording to  the  usage  and  course  of  proceeding  in  the  court  christian,  neither 
the  personal  answer  nor  plea  ever  put  in  issue  any  of  the  facts  in  a  libel. 
They  are  put  in  issue  or  admitted  by  a  previous  step,  a  negative  or  an  affirma- 
tive issue  ;  a  negative  issue  denying  what  the  libel  states,  an  affirmative  issue 
admitting  it.  A  personal  answer  is  one  of  the  consequents  upon  a  negative 
issue,  and  is  required,  at  the  instance  of  the  plaintifT  below,  to  supply  him  with 
proof  of  what  is  previously  in  question  by  the  negative  issue.  A  plea  is  a 
statement  of  new  matter.  The  defendants,  therefore,  in  this  case  might  safely 
state  in  their  plea  that  the  immemorial  usage  was  not  put  in  issue  by  the  per- 
sonal answer,  or  by  any  plea.  But  they  could  not  truly  have  stated  that  it 
was  not  in  issue,  for  it  must  have  been  put  in  issue  by  a  previous  negative 
issue.  So  their  other  statement,  that  according  to  the  course  of  proceeding  in 
the  court  christian,  they  were  not  bound  upon  the  libel  in  question  to  have 
proved  the  prescription  their  plea  states,  is  an  equally  safe  statement,  and  if  ii 
were  made  with  knowledge  of  *the  law,  an  equally  candid  one ;  for  it  r^. 
makes  parcel  of  the  prescription  what  is  legally  no  part,  viz.  the  privity,  ^ 
knowledge,  and  consent  of  the  parish  to  the  exclusive  use  of  the  pews.  If 
the  pews  were  from  time  immemorial  appurtenant  to  the  inn,  and  die  princi- 
pal and  ancients  had  from  time  immemorial  the  exclusive  use  and  enjoyment, 
their  right  would  be  the  same  whether  the  parish  knew  of  the  exclusive  use 
and  enjoyment,  and  consented  to  it  or  not  It  is,  therefore,  perfectly  true,  that 
according  to  the  course  of  proceeding  in  the  court  christian,  the  principal  and 
ancients  would  not  have  been  bound  to  prove  the  prescription,  with  that  priv- 
ity and  consent  ae  parcel ^  because  they  would  not  have  been  bound  to  prove  it 
by  the  course  of  proceeding  in  any  court  whatever.  These  are  the  answers  to 
which  the  defendant's  arguments  and  pleadings  are  open ;  and,  upon  die 
grounds  we  have  stated,  we  are  of  opinion  that  there  ought  to  be  judgment  for 
the  platntiflr. 

Judgment  for  the  plaintiff.t 

LrrTLEDALE,  J.,  was  absent  on  the  wmtor  circuit  during  the  argument  of 
this  case. 

t  In  EttMier  nrm,  th«  stne  quMtion  came  on.  for  argoment  in  Baker  v.  Sainet  ;  the 
pleadiiiffB  being  precisely  the  same,  ezcepi  that  the  latter  canw  related  to  the  eocietf  of 
0*macd*e  Irni. 

W.  B.  TaiMioft.  prayed  to  he  beani  agoosL  the  denmrrer,  inMOimch  as  the  mnner  oae% 
bad  not  been  decided  by  the  whole  court;  and  in  the  jndgment  delieered  in  that  case,  ii 
was  asaamed  that  the  immemorial  possession  of  the  pewo  had  been  put  in  issue  in  tfio 
spiriioal  court,  although  not  by  sny  plen  or  by  the  personat  answef ,  which  aeeuBHitien, 
ho  said,  wan  unfonaded ;  bni 
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Abbott.  C.  J.,  amid,  th«t  the  two  Jodses  who  were  not  preeent  at  the  deciuon  of  the 
former  eaae,  had  read  the  ar^umenta  and  judgment  which  were  then  delivered,  and  per- 
fectif  coincided  with  the  opinion  then  ezpreeaed  by  the  court,  and  that  even  if  the  aa- 
Bomption  aa  to  the  courae  of  proceeding  in  the  court  below  were  erroneoua,  it  waa  per- 
feetlj  immaterial,  and  could  not  have  the  eflibct  of  altering  the  judgment. 


•25]  ♦PEARNLEY,  et  al.  v.  MORLEY. 

By  a  turnpike  act,  certain  tolls  were  imposed  upon  carriacoa  drawn  by  horaea,  another 
loll  upon  horsea  not  drawins,  and  other  tolls  upon  oxen.  &c.  There  was  a  proviso  thai 
all  persona  having  once  paid  the  toll  for  their  carriages,  horses,  and  cattle,  returning  the 
same  day  with  the  aame  carriagea,  horsea.  and  cattle,  should  paaa  toll  free.  By  a  aub* 
aequent  act,  reciting  that  it  was  expedient  to  increase  the  tolls,  the  provisions  in  the  for 
mer  act,  except  with  certain  alterations,  were  re-enacted.  One  of  the  alterations  was 
that  the  former  folia  should  cesae,  and  that  instead  thereof  there  should  be  paid  foi 
every  horse  or  beaat  of  draught  drawing  a  carriage*  sixpence.  After  the  passing  of  tha 
latter  act,  four  horaes  drawing  a  aiage  coach  passed  through  one  of  the  toll  ^ates  in  the 
morning,  and  the  same  four  horses,  drawing  a  different  stage  coach,  belonging  to  the 
asme  proprietor,  repaased  through  the  aame  gate  in  the  evening:  Held,  that  no  second 
toll  waa  payable. 

Assumpsit.  The  declaration  contained  the  usual  money  counts.  Plea, 
^neral  issue.  At  the  trial  before  Beai^  J.,  at  the  Huniingdonshire  Summer 
assizes,  1822,  a  verdict  was  found  for  the  plaintiff  with  77/.  16«.  9ci.  damages, 
and  liberty  was  reserved  to  the  defendant  to  move  to  enter  a  nonsuit  The 
defendant  having  moved  accordingly,  this  court  directed  the  following  case  to 
be  stated : 

The  plaintiffs  were  the  proprietors  of  the  Rockingham  public  stage  coach^ 
travelling  from  London  to  Leeds,  and  from  Leeds  to  London,  The  defendant 
was  clerk  to  the  trustees  appointed  under  a  local  turnpike  act,  passed  in  38 
Geo.  3,  entitled  *^An  act  for  repairing  the  roads  from  the  stone  pillar  upon 
^iconbury  Hill  to  fVanrford  Bridge,  and  from  Norman  Cross  to  the  south 
end  of  Peterborough  Bridge,  all  in  the  county  of  Huntingdon.**  By  this  act 
a  toll  of  is.  M.  was  imposed  upon  every  coach,  berlin,  4*0.,  drawn  by  more 
than  two  horses  passing  through  certain  toll  gates  continued  or  to  be  erected  on 
the  roads  mentioned  in  the  act,  and  certain  other  tolb  were  imposed  upon  horses 
not  drawing,  and  upon  cattle ;  and  by  the  same  act  it  was  also  provided  that 
all  and  every  person  or  persons  having  once  paid  tha  tolls  so  made  payable  as 
*261   ^^^^^td  for  his  and  their  carriage,  horses*  and  cattle,  '^having  occasion  to 

^  return,  and  actually  returning  before  twelve  o'clock  at  night  next  ailer 
having  paid  such  toll,  with  the  same  carnage,  horses,  and  cattle,  should  have 
liberty  to  pass  toll  free  through  such  gates  as  he  had  before  paid  toll  at,  and 
should  not  be  obliged  to  pay  toll  a  second  time  on  one  day.  By  an  act  of  the 
$9  G.  3.  the  said  therein  recited  act  of  the  88  (?.  3,  and  all  and  every  the 
clauses,  powers,  provisions,  matters,  and  things  therein  contained,  (except 
such  parts,  thereof  as  were  thereby  varied,  altered,  or  repealed)  were  con- 
tinued in  full  force  and  effect  to  all  intents  and  purposes  as  if  the  same  were 
repeated  and  re-enacted  in  the  body  of  that  act,  but  subject  nevertheless  to  the 
alterations  and  amendments  thereby  made.  By  the  58  0.  8,  all  the  tolls 
imposed  by  the  88  G.  3  were  repealed,  and  instead  thereof,  as  to  the  tolls  on 
caniages,  a  loll  of  Ou.  for  every  horse  drawing  a  coach,  berlin,  &c.,  was 
imposed,  and  it  was  further  enacted,  that  no  person  or  persons  should  be  liable 
to  die  payment  of  tc^  at  mone  than  two  bars  on  the  said  roads,  on  passing 
between  Jlkonbufy  fBU  and  Wanrfard  Bridge  in  any  one  day  from  the  1st 
<a  Jmrnmyf  1881,  to  the  7th  of  FAnmy,  1888. 
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The  Rockingham  coach  going  from  London  to  Leedf,  having  changed  horaet 
at  Stilton^  passed  through  the  VVansford  toll  gate  at  eight  o'clock  at  night, 
when  a  toll  of  2s.  (i.  e.  of  6</,  for  each  horse)  was  paid  by  the  coachman. 
The  same  horses  for  which  the  toll  had  been  so  paid  returned  with  the  JRoek- 
ingham  coach  going  from  lAtds  to  I^ndon,  being  a  different  coach,  with  di£. 
ferent  passengers,  and  passed  through  the  said  gate  at  eleven  o'clock,  and  got 
back  to  Stilton  before  twelve  o'clock  the  same  night.  Upon  reaching  PFanM^ 
ford  Gate  the  second  time,  a  second  toll  of  2«.  was  demanded  *by  me  ^^^ 
collecter  appointed  by  the  trustees,  because,  although  the  coachman  and  ^ 
horses  were  the  same,  the  coach  and  passengers  were  different.  The  gate 
being  closed,  and  the  coach  prevented  from  proceeding,  the  coachman  (protest- 
ing against  the  collector's  right  to  exact  it,)  paid  such  second  toll  for  the  above 
mentioned  period  of  time.  In  the  like  manner  the  Rockingham  coach  going 
from  Leeds  to  London^  changed  horses  at  Stilton^  and  passed  through  the 
Sawtry  toll  gate  at  one  o'clock  in  the  morning,  when  a  toll  of  2s.  was  paid. 
The  same  horses  returned  with  the  coach  going  from  Ixmdon  to  Leeds^  being 
a  different  coach  witli  different  passengers,  at  six  o'clock  in  the  same  morning, 
when  a  second  toll  was  demanded,  and  paid  under  a  similar  protest  for  the 
«ame  period  of  time.  The  toll  gates  at  fVansford  and  Sawiry  are  both  situa- 
ted on  the  Une  of  road  between  ^Iconbury  Hili  and  Wansfird  Bridge^  and 
(liere  are  no  other  gates  within  the  same  distance. 

The  case  was  aigued,  at  the  sittings  after  Easter  term,  1825,  by  Dover  foi 
tlie  plaintiffs,  and  Storks  for  the  defendant  The  argument  and  the  authorities 
cited  are  so  fully  commented  on  by  the  court,  in  their  judrment,  that  it  is  unne- 
cessary to  state  them  here* 

Cur.  adv.  vtdL 

Batlet,  J.  This  was  an  action  brought  by  the  plaintiff  to  recover  back 
tolls  paid  by  him,  between  January^  1821,  and  February^  1822,  for  a  coach 
called  the  Kocldnghanu  which  runs  from  London  to  Leeds^  passing  through 
two  toll  bars  on  the  North  road  at  Sawtry  and  fFanrford^  and  the  question 
was,  whether  two  tolls  were  payable  at  each  on  the  same  day,  or  only  one. 
The  *8ame  horses  passed  each  time  through  the  respective  gates,  but  with  r^^o 
different  coaches.  Each  coach  belonged  to  the  plaintiff.  The  plaintiff  ^ 
insisted  that  he  was  entided  to  exemption  the  second  time  of  passing,  if  the 
horses  were  the  same,  though .  the  coaches  were  different.  The  case  depends 
upon  two  acts  of  parliament,  the  38  Geo.  3,  and  the  09  Geo.  3.  The  38  Geo! 
3,  imposes  tolls,  first,  upon  coaches,  chaises,  &c.,  if  drawn  with  more  than 
two  horses  is.  6(/.,  with  two  9(f.,or  with  only  one  4id.;  second,  wagons,  dec., 
according  to  the  breadth  of  the  wheels,  and  the  number  of  horses,  mules,  or 
oxen  by  which  they  are  drawn ;  third,  upon  horses,  mules,  or  asses,  not  draw- 
ing ;  fourth  and  fifUi,  upon  oxen,  neat  catde,  calves,  hogs,  sheep,  or  lambs,  at 
the  rate  of  so  much  per  score.  There  is  an  exemption,  providing  that  all  per- 
sons having  once  paid  the  toll  for  their  carriages,  horses,  and  catde,  having 
occasion  to  return,  and  actually  returning  before  twelve  at  night  with  the  same 
carriages,  horses,  and  cattle,  shall  pass  toll  free.  The  69  Geo.  3,  recites  that 
the  money  borrowed  cannot  be  repaid,  nor  the  roads  kept  in  order,  unless  the 
t-^rm  of  38  G:  3,  is  further  continued,  the  existing  tolls  increased^  and  some 
of  the  provisions  altered  and  enlarged  ;  and  it  continues  the  provisions  in  the 
former  act  (except  such  parts  as  it  alters)  in  as  full,  ample,  and  beneficial  a 
r.ianner,  as  if  tliey  were  re-enacted.  One  of  the  alterations  is,  that  the  former 
t  «ils  sliall  cease*  and  that  instead  thereof  there  shall  be  paid  for  every  horse  or 
K  'n«t  of  draught  drawing  a  coach,  Slc.^  6J.,  drawing  a  wagon,  &c.,  3</.,  horse, 
Miile.  or  ass  not  drawing,  Hd.^  score  of  oxen,  ^c,  double  the  former  rates, 
c  irriage  fixed  behind  another,  if  four  wheeled,  1«.,  if  two  wheeled,  6d.  This 
«!  c  I  contains  a  new  exemption  clause,  *but  nothing  applicable  to  the  present  p,^. 
i.^:c.    The  question,  therefore,  is,  whether  the  exemption  clause  in  88   l- 
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0.  3,  applying  the  language  of  that  clause  to  the  tolls  payable  under  the  50  G, 
3,  extencfa  to  the  case  in  question,  that  of  the  same  horses  drawing  a  different 
coach.  According  to  the  mode  in  which  the  toll  was  imposed  by  Sie  38  G.  3, 
upon  the  carriage,  not  upon  the  horses  drawing  it,  the  new  coach  in  this  case 
(in  conformity  with  the  opinion  of  the  court  in  WilHams  v.  Sangar,  10  East, 
06,  and  PFalerhotise  v.  Keen,  4  B«  &  C.  200,  would  be  liable.  According  to  the 
mode  in  which  the  toll  is  imposed  by  the  50  G.  3,  upon  the  horses,  not  upon 
the  carriage,  the  new  coach  in  this  case  Tin  conformity  with  Norris  v.  Poate^ 
3  Bing.  41,  would  not  be  liable,  but  woula  be  exempt  The  point  for  consid- 
eration, therefore  is,  whether  the  existence  of  the  liability,  according  to  the 
mode  in  which  the  toll  is  imposed  in  the  38  G,  3,  will  extend  that  liabilit)' 
to  the  mode  in  which  the  toll  is  imposed  by  the  50  G.  3.  Had  the  toll  been 
imposed  by  the  38  G.  3,  in  the  mode  in  which  it  is  imposed  by  the  50  G.  3, 
the  exemption  in  question  would  certainly  have  existed.  When  the  50  G.  3, 
varies  the  mode  of  imposing  the  toll,  has  it  not  the  same  effect  as  if  the  sub- 
stituted mode  introduced  into  the  50  G.  3,  had  been  inserted  in  the  38  G.  3.? 
and  that  mode  would  have  extended  the  exemption  to  the  second  toll.  The 
variation  in  the  mode  is  inserted  in  the  50  G.  3,  either  at  the  instance  of  the 
framer  of  the  bill,  or  by  the  discretion  of  the  legislature  ;  but  if  it  were  mtro- 
dueed  by  the  former,  the  legislature  has  acceded  to  it ;  if  it  were  insisted  on  by 
*101   ^^  legislature,  the  legislature  has  required  it ;  but  in  either  case  *there  is 

*  a  sanctioned  variation  in  the  mode.  And  if  the  mode  is  authoritatively 
varied,  who  can  say  that  the  consequences  of  that  variation  are  not  to  follow  T 
It  may  be  a  hardship  upon  those  to  whom  the  38  G.  3,  gave  an  exemption, 
that  that  exemption  was  not  continued  by  the  50  G.  8.  But  they  should  have 
attended  to  the  continuance  of  that  exemption ;  they  would  be  aware,  if  they 
paid  proper  attention  to  the  subject,  that  tiie  38  G.  3,  was  about  expiring,  and 
diat  some  new  provision  must  be  forthcoming,  and  they  should  have  used  their 
endeavors  to  continue  in  the  new  act  the  same  mode  of  imposing  the  tolls  as 
exempted  them  under  the  old  act  They  either  neglected  to  do  so,  or  their 
endeavors  were  unsuccessful,  but  the  result  is,  in  either  case,  the  same.  The 
previous  mode  is  not  continued.  A  new  mode  is  substituted,  and  does  not  the 
substitution  of  the  new  mode  supersede,  with  all  its  consequences,  the  old  ? 
Gray  v.  ShiUing^  1  Brod.  &  B.  30,  is  an  authority  in  point  that  it  does,  and 
without  any  authority  upon  the  point,  a  variation  in  the  mode  implies  a  change 
in  the  intention.  Had  it  been  intended  to  continue  the  old  system,  the  use  of 
the  old  language,  and  the  continuance  of  the  old  mode,  woidd  naturally  have 
been  expected.  Where  new  language  is  introduced,  and  a  new  mode  adopted, 
it  must  be  supposed  a  new  system  was  intended.  We  are,  therefore,  of  opinion 
that  we  must  construe  the  exemption  clause  in  the  38  G.  3,  with  reference  to 
tfie  new  mode  of  imposing  the  toll,  provided  for  by  the  50  G.  3,  as  if  that  had 
been  originally  the  mode  prescribed  by  the  88  G.  8,  and,  consequently,  that 
,^.  ^    the  defendant  wrongrolly  took  the  toll  in  question.   And  *this  opinion  will 

•I  produce  an  uniformity  of  decision,  according  to  the  language  of  each  act, 
whether  it  implies  to  an  act  where  there  has  previously  been  no  turnpike,  or 
to  one  where  a  turnpike  with  its  tolls  and  toll  regulations  have  previously 
existed. 

Postea  to  the  plaintiff. 
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By  a  turnpike  act,  a  certain  t«U  was  inoposed  upon  erery  lMr#e  or  otfaer  beeet  dpewiitg 
any  carriage,  &c„  a  certain  other  toll  upon  every  Jiorae  not  drewing,  and  other  toile 
upon  every  drove  of  oxen,  &.c.  There  was  a  proviso  that  no  collector  should  take  more 
than  one  toll  from  any  person  for  or  in  respect  of  the  same  carriage,  horses,  beasi,  or 
other  cattia  pasaing  once  and  repassing  once  in  the  saaie  day  ifaroiifrh  the  same  or  any 
of  ihe  gates  on  ths  said  roads,  such  person  producing  a  ticket  denoiii^  that  such  toll 
had  been  paid  on  that  day  for  or  in  respect  of  such  horse,  besst,  or  other  cpitile:  Held, 
that  a  second  toll  was  not  psyable  in  respect  of  the  same  horses  passing  once  end  re- 
passing once  in  the  same  my,  but  drawing  a  difierent  earriage  belonging  to  the  same 
proprietor. 

Declaration  stated  that  a  certain  toll  gate«  situate  m  the  eouoty  of  Cumber' 
land,  standing  upon  and  across  a  certain  public  highway  in  the  county  afore- 
said, was  a  gate  erected  by  virtue  of  a  certain  act  of  Parliament  passed  in  the 
46th  year  of  his  late  majesty  King  Georgt  the  Third,  intituled  **  An  act  foi 
more  efiectually  improving  thie  roads  leading  to  and  from  the  port,  harbor,  and 
town  of  Whitehuven,  in  Uie  ootuity  of  Cumberland  ;*'  and  tfiat  the  plaiatiff, 
afler  the  making  and  passing  of  the  act,  to  wit,  on  the  1 1th  of  «^]m/,  1826,  in 
the  county  aforesaid,  was  lawfully  possessed  of  four  horses,  which  then  and 
there  drew  a  certain  coach  of  the  plaintiff  in  and  along  the  said  highway,  and 
through  the  said  toll-gate,  and  for  Uie  said  horsey  so  passing  through  the  said 
toll-gate  as  aforesaid,  the  plaintiff  then  and  there  paid  to  ih»  defendant,  being 
the  toll-gate  keeper  appointed  to  collect  the  tolls  al  the  said  gate,  the  toll  by  him 
demanded  and  due  in  that  behalf,  by  force  of  the  statute  aforesaid,  and  then 


and  there  obtained  and  received  from  the  defendant,  so  being  such  *toll- 
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gate  keeper,  a  proper  and  sufficient  ticket,  denoting  the  due  payment,  of 
such  toll ;  and  that  afterwards,  and  before  twelve  o'clock  at  night  of  the  same 
day,  in  the  year  last  aforesaid,  in  the  county  aforesaid,  the  same  hinrsee  were  law- 
fully drawing  another  and  different  coach  of  the  plaintiff  in 'and  along  the  said 
higliway,  and  near  to  tlie  said  toll-gate,  for  die  purpose  of  passing  through  the 
same  free  of  toll;  and  for  that  purpose  the  plaintiff  ihsn  and  there  presented  and 
showed  to  the  defendant  the  said  ticket,  and  demvided  permission  of  the  defend- 
ant, as  such  toll-gate  keeper  as  aforesaid,  to  pass  through  the  said  gate  with  the 
said  horses  and  the  said  last-meiidoned  coach  free  from  toll,  according  to  the  fonn 
and  effect  of  the  statute  aforesaid,  yet  the  defendant,  well  knowing  t&  premises, 
but  wrongfully  and  maliciously  contriving  and  intepdiog  to  injure  and  aggrieve 
^  plaintiff  in  that  respect^  did  not,  nor  would  suffer  or  permit  the  said  horses 
with  the  said  last- mentioned  coach  so  to  pass  thrtNi^h  the  said  toU«gat»  free 
from  toll,  but  wholly  nefused  so  to  do ;  and,  on  tfie  contrary  thereof,  wrongs 
fully  and  falsely  pretended  that  a  toll  of  a  certain  Miffl  of  money,  that  is  to 
say,  a  toll  of  2#.,  was  doe  and  payable  to  the  Mendant  under  and  by  i4ilue 
of  the  statute  aforesaid,  and  injuriously  fastened  the  «ttd  gate,  and  kept  the  same 
fastened  for  a  long  space  of  time,  to  wit,  for  the«p«ee  of  one  hour,  and  thereby 
wrongfully  stopped  and  detaiaed  the  said  horsm  siid  the  said  kst-mei^ioned 
coach,  and  hindered  and  prevented  the  same  from  passing  through  the  said 
gate,  along  the  said  highway,  until  the  plaintiff  paid  to  the  defendant  the  asid 
'  sum  of  money  so  inneteDdecl  to  be  due  and  payable  as  aforesaid,  contrary  to  the 
form  and  *effect  of  the  statute  aforesaid.  There  was  also  a  count  in  r^^^ 
trover.     Demurrer  and  joinder.t  ^ 

t  By  sect.  17.  of  the  set  the  following  toils  were  imposed : 

*'  For  oYcry  horse  or  other  beast  of  draught  drawing  any  coach,  sociable,  &c.,  the  sum 
of  sixpence : 

**  For  every  horse,  mare,  gelding,  mule,  or  ass,  laden  or  unladen,  and  not  drawing,  the 
sum  of  two-pence : 

'*  For  ^very  drove  of  oxen,  cows,  or  n^at  cattle,  th^  sum  of  one  shilling  and  aixpence 
per  score,  and  so  in  proportion  for  any  greater  «r  leas  namber :  and 
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This  C4i8e  was  ugued  by  F.  Pollock^  for  the  plaintifi;  and  Paiieson^  for  the 
defendant. 

Batlbt,  J.  It  is  an  established  role  that  where  the  toll  is  imposed  upon 
carnages  drawn  by  horses,  and  there  is  a  clause  of  exemption  for  all  persons 
re-passing  on  the  same  day  with  the  same  horses  and  carriage,  or  with  the 
^ame  horses  or  carriage*  and  the  same  carriage  returns  the  same  day  drawn 
oy  different  horses,  no  second  toll  is  payable*  ffiiUonu  v.  Sangar^  10  East* 
*341  ^'  *Waierhouie  v.  JTeen*  4  B.  &  C.  200.  And  where  the  toll  is  im* 
-■  posed  upon  the  horses  drawing  the  carriage*  with  a  similar  clause  of 
exemption,  no  second  toll  is  payable  if  the  same  horses  return  with  a  different 
carriage.  Gray  v.  SMiiing,  2  Brod.  &,  B.  80.  -  In  this  case  a  toll  of  6d.  is 
imposed  upon  horses  drawing,  and  apon  horses  not  drawing  2i/.,  and  therefore, 
according  to  the  above  rule,  in  an  ordinary  ease  no  second  toll  would  be  pay* 
able  in  respect  of  the  same  horses  returning  with  a  different  carriage.  Unless, 
therefore,  it  appears  clearly  from  the  exempting  clause  in  this  act  of  Parli- 
ament to  have  been  the  intention  of  the  legislature  that  it  should  apply  to  those 
cases  only  where  the  same  horses  returned  drawing  the  same  carriage,  the  gen- 
eral rule  of  construction  applicable  to  these  acts  of  Parliament  ought  to  prevail, 
md  then  a  second  toll  would  not  be  payable.  The  word  carriage  is  introduced 
IS  a  subject  of  toll  for  the  first  time  in  the  exemptipg  clause.  It  enacts,  that 
the  ooU^lor  shall  not  take  mote  than  one  toll  for  the  same  carriage,  horses, 
beast,  (ft  other  catde  passing  once,  and  i^passing  once  in  the  same  day.  From 
that  part  of  the  clause,  taken  by  itself*  it  would  appear  to  have  been  the  inten- 
tioB  of  the  legislature  that  it  should  apply  to  cases  only  where  the  same  horses 
refMSsed  drawing  the  same  carriage.  The  carriage,  therefore,  is  contemplated 
as  a  subject  matter  of  toll.  But  then  the  clause  goes  on  to  annex  as  a  con- 
dition precedent  to  any  exemption,  that  the  party  claiming  it  shall  produce  a 
tiekel  denoting  that  such  toll  has  been  paid  on  that  day  for  or  in  respect  of 
rach  horse,  beast,  or  other  cattle.  The  ticket,  therefore,  which  is  to  be  pro- 
^.,  duced  *to  the  collector  in  order  to  exempt  a  party  from  the  payment  of 
•I  a  second  toll,  is  to  denote  only  that  the  toll  has  been  paid  in  respect  of 
the  horse,  and  not  in  respect  of  the  carriage.  But  still  if  the  former  part  of 
the  clause  be  construed  literally,  the  production  of  such  ticket  will  not  entide 
ft  party  to  exemption  from  the  toll  unless  he  re-passes  with  the  same  horses 
drawing  the  same  carriage.  From  die  latter  part  of  the  clause  it  appears  that 
the  legislature  contemplated  a  toll  upon  horees  only.  From  the  former  part, 
that  they  contemplated  a  toll  in  respect  of  the  carriage.  Takine  the  whole  of 
the  clause  together,  it  seems  very  doubtful  whether  it  was  intended  to  be  con- 
fined to  cases  only  where  the  same  persons  returned  with  the  same  horaes 
drawing  the  same  carriage.  There  is  another  clause  which  shows  that  the 
objeets  of  the  toll  were  the  horees,  beasts,  and  cattle,  and  not  the  carriage.  By 
section  28,  the  trustees  are  enabled  to  compound  with  any  pereon  for  any 
hones*  beasts,  or  cattle  passing  on  the  roads,  for  any  of  the  tolls  to  be  paid  in 
respect  of  the  same.  Coosi&ring,  therefore,  that  the  toll  was  ori^nally  im- 
posed upon  the  hones  drawing,  and  not  upon  the  carriage,  and  that  it  does  not 

'*  For  eveff  drove  of  caWei,  swiite,  sheep,  or  lambs,  the  sum  of  tenpence  per  score, 
and  so  in  proportion  for  any  greater  or  less  number.'* 

Seet.  21.  enacted,  "  That  nothine  therein  contained  should  be  construed  to  enable  any 
collector  of  the  said  tolls  to  demana  or  take  any  more  than  one  toll  from  any  person  for  or 
in  respect  of  the  same  carriage,  horses,  beast,  or  other  cattle,  passing  once  and  repassing 
once  in  the  same  day  (sach  day  to  be  computed  from  twelve  o* clock  at  night  to  twelve 
o'clock  in  the  succeeding  night,)  through  the  same  or  any  other  gate  or  gates  on  any  of 
the  said  roads,  all  and  every  such  person  and  persons  producing  a  ticket  denoting  that 
such  lolt  has  been  paid  on  that  day  for  or  in  respect  of  such  horse,  beast,  or  other  cattle 
on  the  said  roads." 

Sect.  28.  enacted,  **That  it  shall  be  lawful  to  the  trustees  from  time  to  time  to  com- 

Kund  with  any  person  or  persons  for  any  period  of  time,  not  exceeding  one  year,  for  any 
rses,  beasts,  or  cattle  passing  on  the  said  roads,  or  any  part  or  parts  thereof,  for  all  or 
any  of  tbe  tolls  to  be  paid  in  respect  of  such  horses,  beasts,  or  otber  cattle.'* 
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appear  clearly  that  the  legislature  meant  to  confine  the  operation  of  the  exempt 
ing  clause  to  caaes  only  where  the  same  horses  returned  with  the  same  car* 
riage,  we  think  that  the  general  nile  of  construction  applicable  to  these  acts  o^ 
Parliament  ought  to  prevail,  and,  consequently,  that  no  second  toll  was  paya 
ble  for  c«id  in  respect  of  the  same  horses  returning  the  same  day  with  a  differ* 
eni  carriage,  the  property  of  the  same  person.  But  as  it  does  not  sufficiently 
appear  upon  the  face  of  this  declaration  that  *the  plaintiff  passed  and  re-  r^^^ 
passed  only  once,  we  think  the  defendant  is  entitled  to  judgment.  Under  ^ 
the  circumstances,  however,  the  plaintiff  may  be  allowed  to  amend  upon  pay- 
ment  of  costs. 

The  following  case  upon  the  »ttuie  subject  was  krgued  at  the  Sittings  in  Banc,  after  this 
term,  by  Croag,  Serjt.,  for  the  plaintiff,  and  Coilmgkam,  for  the  defendant. 


CHAMBERS  et  al.,  •.  WILLIAMS. 

Atiumpaii  for  money  had  and  received.  The  plaintiffs  were  the  proprietors  of  two  stage 
coaches,  one  of  which  travelled  daily  between  Birmingham  and  Liverpool,  and  the  other 
travelled  daily  between  Liverpool  and  Birmimgkam.  The  defendant  was  clerk  to  the  tms- 
tees  under  a  turnpike  road  act.  By  that  act  the  trustees  were  authorised  to  take  at  the 
toll  gates  or  toll  bars  erected  by  virtue  of  that  act,  on  every  day,  the  following  tolla : 
**  For  every  horse,  mule,  or  other  beast,  drawing  any  coach,  sociable,  berlin,  &c.,  or 
other  such  like  carriage,  the  sum  of  sixpence ;  tor  every  horse,  mule,  or  other  beast, 
drawing  any  wagon,  wain,  cart,  dray,  or  other  such  like  carriage,  the  sum  of  sixpenee ; 
for  every  four  wheeled  carriage  fixed  to  any  wagon,  wain,  dray,  cart,  or  other  carriafl[e, 
the  sum  ot  nine-pence :  for  every  two  wheeled  carriage  so  fixed,  the  sum  of  sixpence  ;  tor 
every  horse  or  mule  drawing  any  other  carriage,  ot  whatever  name  or  description,  the 
sum  of  sixpence ;  for  every  ox.  steer,  gale,  or  bull,  drawing  any  carriage,  of  whatever 
name  or  description,  the  sum  of  four-pence ;  for  every  ass  drawing  any  carriage,  of  what- 
ever name  or  description,  the  sum  of  two-pence ;  for  every  horse,  mule,  or  ass,  laden  or  un- 
laden, and  not  drawing,  the  sum  of  one-penn]{r ;  for  every  drove  of  oxen,  cows,  or  neat 
cattle,  the  sum  of  len-pcrnce  per  score,  and  ao  in  proportion  for  any  greater  or  less  num- 
ber ;  and  for  every  drove  of  calves,  hogs,  sheep,  or  iambs,  the  sum  of  five»peoce  per 
score,  and  so  in  proportion  for  any  greater  or  less  number."  And  the  said  respective 
tolls  were  subject  to  the  restrictions  in  that  act  contained,  to  be  demanded  and  taken  be- 
fore any  horse,  mule,  or  other  beast,  coach,  wagon,  cart,  or  other  carriage  whatsoever, 
or  drove  of  oxen  or  neat  cattle,  calves,  sheep,  iambs,  or  swine,  should  be  permitted  to 
pass  through  any  toll  gate,  erected  or  to  be  erected,  or  continued  upon  the  said  road  by 
virtue  of  that  act ;  and  upon  payment  of  any  of  the  said  tolls,  the  collector  or  receiver 
was  thereby  required  to  deliver  gratis  to  the  person  paying  such  toll  a  note  or  ticket  de- 
noting such  payment,  on  which  note  or  ticket  should  be  named  and  specified  the  several 
toll  gates  freed  by  such  payment.  Sect.  28.  enacted,  that  all  and  every  person  and  per- 
sons having  paid  *the  said  tolls,  on  producing  a  ticket  from  the  collector  denoting  ,0„ 
auch  payment,  ahould  be  permitted  to  pass  and  repass  once  in  the  same  day,  through  ^ 
the  toll  gates  or  toll  bars  mentioned  in  such  note  or  ticket,  with  the  same  horses,  muies, 
or  other  beasts,  cmidk,  wagon,  cart,  or  other  carriage^  or  drove  of  oxen  or  neat  cattle, 
calves,  sheep,  lambs,  or  swine,  without  beins  subject  or  liable  to  any  additional  toll  for 
ao  doing;  and  no  person  should  be  permitted  to  pass  a  subsequent  time  in  any  one  dsy 
with  tbe  same  cattle  through  any  of  the  toll  gates  or  toll  bars  aforesaid  until  he  should 
psy,  for  every  such  subsequent  time  of  passing  through  such  toll  gates  or  toll  bars  the 
same  day,  the  tolls  by  that  act  authorised  to  be  taken.  Four  ot  tbe  plaintiff's  horses 
drawing  one  of  the  said  stage  cosches  on  its  way  from  Birmingham  to  Liverpool,  convey- 
ing passengers  and  parcels  for  hire,  driven  by  the  plaintiff's  coachman,  passed  about 
three  o'clock  in  the  afternoon  of  each  and  every  day  through  one  of  the  gates  erected  by 
vinue  of  the  act,  and  obout  nine  o'clock  in  the  evening  of  each  and  every  of  the  eame  ; 
the  same  four  horses,  driven  by  tbe  same  coachman,  repassed  through  the  same  gate, 
every  evening  at  nine  o'clock,  drawing  the  other  of  the  aforesaid  stage  coaches  in  its  way 
from  Liverpool  to  Birmingham,  conveying  other  passengers  and  parcels  for  hire.  The  col- 
lector St  the  said  gate  demanded  a  further  or  second  toll  duty  of  sixpence  for  each  of  the 
aaid  fuur  horses  upon  their  repassing  through  such  gate,  which  demand  the  plaintiffs  have 
resisted,  but  been  compelled  to  pay,  and  have  abcordingly  paid  the  money  so  demanded 
by  the  collector  at  the  said  gate,  amuuniiug  to  132. 16tf.,  after  protesting  against  the  same. 
Fer  Curiam.  In  this  case  the  toils  are  imposed  upon  the  horses  drawing  carriages,  ex- 
cept where  a  carriage  is  fixed  to  a  wugon,  and  ditlerent  toils  are  imposed  upon  horses 
drawing  different  descriptions  of  carriages,  and  there  is  one  general  clause  of  exemption 
applicable  to  ail  the  cases  contained  in  the  enacting  clause.  In  this  clause  of  exempiioii 
there  is  a  great  want  of  precision,  but  inasmuch  ss  the  toil  claimed  in  this  case  must,  if 
due  at  all,  be  in  respect  of  the  horses  drawing,  according  to  the  general  rule  of  conetrnc- 
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tion  applicable  to  theae  aeta  of  Parliament,  no  aecond  toll  would  be  pajable  in  reapect  of 
the  aame  boraea  retarning  witb  a  difiereni  carriage.  If  the  framers  of  this  act  meant  fo 
exact  a  aecond  toll  in  aacb  a  caae,  it  waa  their  duty  to  express  that  intention  in  plain  and 
voaiBbtgaoaa  language.  By  the  claaae  of  exemption,  it  aeema  that  the  legislature  conieiu* 
plated  a  toll  upon  carriagea  and  not  upon  animals,  but  in  fact  the  toll  imposed,  except  in 
two  instancea,  waa  a  toll  upon  animals,  and  the  exemption  clause  must  be  construed 
together  with  the  enacting  clause.  Taking  the  two  clanaes  together,  and  adverting  to  the 
rale  of  construction  which  haa  been  applied  to  aimilar  acta  of  Parliament,  where  the  toll 
has  been  imposed  on  the  animal  drawing  the  carriage,  and  where  there  is  a  general  clause 
of  exemption  applicable  both  to  the  horae  and  carriage,  we  think  ii  very  doubtful  whether 
«^,  the  le^ialature  meant  to  impoee  a  aecond  toll  where  the  *aame  horse  returns  the  same 
^  day  with  a  different  carriage,  and  that  being  ao.  we  ought  to  incline  to  that  consTuc- 
tion  which  will  have  the  effect  of  relieving  the  aubject  from  a  burden.  Loaring  v.  Slome, 
2  B.  Sl.  C.  515,  ia  distinguishable,  becauae  the  word  '*  carriage*'  must  havn  been  wholly 
rejected  in  the  clause  unleaa  a  aecond  toll  waa  due.  Bat  in  thia  caae.  a  toll  is  in  two 
inatanoes  impoaed  on  the  carriage,  and  therefore  the  orord  "carriage**  in  the  exempting 
daose  may  have  efiect  as  applicable  to  thoae  inatancea  where  the  toll  ia  imposed  on  the 
carriage. 

Jttdgment  for  the  plaintiffa. 


PEARCE  V.  WHALE. 

In  css««|isil  for  work  and  labor  aa  an  attorney,  it  waa  proved  that  the  plaintiff  had  bee« 
raiained  in  the  year  1824,  to  conduct  a  auit  for  the  defendant  in  the  Court  of  Common 
Pleas,  aad  that  the  bill  of  coata  waa  incurred  in  that  auit.  It  appeared  that  the  plaintiff 
had  not  taken  out  any  certificate  during  the  year  1814,  and  four  aobaeauent  ynara.  It 
waa  proved  that  be  had  been  admitted  an  attorney  of  the  Court  of  lCing*a  Bench  in 
1799,  and  had  not  aince  that  time  been  re*admitted  an  attorney  of  that  court,  but  there 
was  no  proof  that  he  had  not  been  re-admitied  in  the  Court  of  C.  P.:  Held,  thai  the 
plaiotiff'a  having  acted  aa  an  attorney  of  the  Court  of  C.  P.  in  1824,  waa  prima  faeit 
evidence  that  he  waa  at  that  time  an  attorney  of  that  court,  and  that  it  then  lay  upon 
the  defendant  to  ahow  that  at  the  time  when  the  bill  of  coata  wsa  incurred  the  pinintiff 
was  not  an  attorney  of  the  Court  of  C.  P.,  by  ahowing  that  he  had  not  been  re-admitted 
ID  that  court. 

Amuxpsit  for  work  and  labor  aa  an  attorney.  Plea«  non-assumpsit.  At 
the  trial  before  Oraham^  Bm  at  the  Spring  assizes  for  the  county  of  Bsstx^ 
I8S$,  it  appeared  that  in  the  year  1824,  the  plaintiff  had  been  retained  by  the 
defendant  to  conduct  a  suit  for  him  in  the  Court  of  Common  Pleas,  and  thai 
the  amount  of  the  bill  of  costs  in  the  course  of  the  suit  was  28il  It  wai 
proved  on  the  part  of  the  defehdant,  that  the  plaintiff  had  not  taken  out  any 
certificate  during  the  years  1814  and  1815,  1818,  1819,  1820.  He  was  admiu 
ted  an  attorney  of  the  Court  of  King's  Bench  in  1792,  and  had  not  been 
^  re-admitted  an  attorney  of  that  court.  But  it  was  not  proved  that  he  had  not 
'  been  re-admitted  an  attorney  of  the  Court  of  Common  Pleas.  It  was  contended 
on  the  part  of  the  defendant,  thai  the  plaintiff  having  omitted  to  take  out  his 
*201  <^^r^^^^^  ^^^  *more  than  one  year,  his  original  admission  had  become 
J  null  and  void  by  the  37  G.  2.  c.  90.  *.  31.t  That  it  lay  upon  him  to 
show  that  he  had  been  re-admitted  in  the  Court  of  Common  Pleas.  On  the 
other  hand  it  was  contended,  by  the  plaintiff  that  as  he  had  given  prima  facie 
evidence  that  he  was  an  attorney  of  the  Court  of  Common  Pleas  at  the  time 

tBjjT  that  elauae  it  is  enacted,  *'  that  every  peraon  adniitted,  aworn.  enrolled,  or  regit* 
tered  in  any  of  the  eourta,  who  ehall  neglect  to  obtain  his  certificate  for  the  space  of  one 
whole  year,  ahall  from  thenceforth  be  incapable  of  practising  in  any  of  the  courts  by  virtue 
of  auch  admiasion.  and  the  admission,  St,c.  of  such  person  in  any  of  the  said  courts,  shall 
be  from  thenceforth  null  and  void  ;  provided  always,  that  nothing  hereinbefore  coninined, 
shall  be  construed  to  prevent  any  of  the  said  courts  from  re*admitting  any  such  person  on 
payment  to  the  aaid  commissioners  of  the  duty  accrued,  since  the  expiration  of  the  last 
certificate  obtained  bv  such  person,  and  such  further  aum  of  money,  by  way  of  penalty, 
aa  the  aaid  court  abail  think  fit  to  order  and  direct." 
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when  the  business  was  done,  by  having  acted  in  that  eharaeter,  it  was  incum 
bent  on  ti.e  defendant  to  show  Oiat  he,  the  plaintiiT,  had  never  been  re-admitted 
an  attorney  of  that  court.  The  learned  judged  reserved  the  point,  and  a  ver- 
dict was  found  for  the  plaintiff,  with  liberty  to  the  defendant  to  move  to  enter  a 
nonsuit ;  a  rule  nisi  having  been  obtained  for  that  purpose  upon  the  objection 
taken  at  the  trial,  the  case  was  argued  by  Brodtrick  for  the  plaintifiT,  and  Abra 
ham  for  the  defendant 

Per  Curiam,  In  an  action  by  an  attorney  for  slandering  him  in  his  profes- 
sion, it  is  sufficient  for  him  to  prove  that  he  has  acted  as  an  attorney  of  the 
court  of  which  he  is  alleged  to  be  an  attorney,  and  if  the  defendant's  words 
assume  that  the  plaintiff  is  an  attorney,  it  operates  as  an  admission  thai  he  is 
so,  and  supersedes  'the  necessity  of  other  proof,  Btrryman  v.  ITuc,  4  r^^^ 
T.  R.  366.  So,  in  an  action  for  tithes,  it  is  not  necessary  for  the  incum-  ^ 
bent  to  prove  presentation,  institution,  and  induction  ;  proof  that  he  received' 
the  tithes  and  acted  as  the  incumbent  is  sufficient,  Bevan  v.  WUHamt^  3  T. 
R.  635.  Now  in  this  case  it  was  shown  that  the  plaintiff  in  1824,  acted  as  an 
attorney  of  the  Court  of  Common  Pleas,  and  that  he  was  retained  in  that  char- 
acter by  the  defendant.  That  was  prima  facie  evidence  that  he  was  at  that 
time  an  attorney  of  that  court,  and  unless  that  prima  facie  evidence  was  rebut- 
ted by  other  evidence,  the  plaintiff  was  entitled  to  recover.  It  then  lay  upon 
the  defendant  to  show  that  at  the  time  when  the  bill  of  costs  was  incurred,  the 

Slaintiff  by  acting  as  an  attorney  acted  illegally.  We  think  that  the  defendant 
id  not  show  that  at  that  time  the  plaintiff  was  a  person  unlawfully  acting  as 
an  attorney.  Ilie  rule  applies  omnia  prsesumunter  rile  e8$e  acta.  The 
defendant*  proved  that  the  plaintiff  was  admitted  an  attorney  of  the  Court  of 
King's  Bench  in  1792,  and  that  he  neglected  for  more  than  one  year  after  that 
period  to  take  out  his  certificate.  It  has  been  contended  that  his  original 
admission  thereby  became  void,  and  that  he  ceased  to  be  an  attorney,  unt3  he 
was  re-admitted,  and  that  it  lay  upon  the  plaintiff  to  prove  a  re-admission ;  but 
as  the  plaintiff  had  proved  that  he  had  acted  as  an  attorney  of  the  Court  of 
Common  Pleas  in  1824,  it  must  be  presumed  that  he  lawfully  acted  in  that 
character  in  that  court,  unless  the  contrary  be  proved.  Now  the  defendant  did 
prove  that  the  plaintiff  had  not  been  re-admitted  in  the  Court  of  King's  Bench» 
but  he  failed  in  proving  that  he  had  not  been  re-admitted  in  the  Court  of  Com- 
mon *Pleas.  We  think  after  the  plaintiff  had  made  out  his  prima  facie  r, . . 
ease,  it  was  incumbent  upon  the  defendant,  in  order  to  show  that  the  ^ 
plaintiff  at  that  time  was  not  an  attorney  of  the  Court  of  Common  Pleas,  to 
prove,  not  only  that  he  had  ceased  in  the  intervening  period  to  take  out  his 
certificate,  but  that  he  had  not  been  re-admitted  an  attorney  of  the  Court  of 
Common  Pleas. 

Rule  discharged. 


CLAYTON,  et  al.  •.  BURTENSHAW,  et  al. 

By  an  instroment  under  seal,  A.  agreed  to  take  and  hire  of  B.  certain  premiaea  at  a  cer- 
'tain  yearly  rent,  but  no  time  waa  fixed  for  the  commencement  or  determination  of  the 
intereat.  It  waa  also  agreed  that  A,  abould  take  at  a  valuation  to  be  made  on  a  future 
day,  the  fixtures,  furniture,  and  stock  in  trade  on  the  premiaea.  The  inBtrumeoi  had  a 
atamp  of  U.  10«.  impressed  upon  in:  Held,  that  it  was  only  an  agreement  for  a  leaae, 
and  that  the  stamp  was  not  sufficient.  Semble,  It  should  have  been  a  atamp  of  W.  15*., 
the  instrument  being  "a  deed  not  otherwiae  charged"  in  the  achedule  to  55  ^.S,e.  184. 

CovKNANT  for  not  paying  for  stock  in  trade,  furniture,  &c.,  in  pursuance  of  the 
following  agreement  imder  seal :  '*  Memorandum  of  agreement  made  and  entered 
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into  this  25th  of  September,  1816 ;  viz.,  That  id  to  say,  we,  the  undersigned 
Henry,  Richard,  Jamet,  and  Charlet  Burtetishaw,  in  the  county  of  5^^9ea?,  yeo- 
men, do  agree  with  Messrs.  Thomas  Clayton,  Henry  Burtenshaw,  and  John 
Burtenshaw,  executors  to  the  estate  of  the  late  George  Venall  of  Henjidd,  de- 
ceased, to  take  and  hire  of  the  said  executors,  for  our  son  and  nephew  Richata 
Burten-nhaw,  all  that  house,  shop,  warehouse,  and  all  appurtenances  thereunto 
belonging,  situated,  lying,  and  being  in  the  town  and  parish  of  Henjield,  in  the 
county  of  Suseex  aforesaid,  at  the  yearly  rent  of  35/.  per  annum,  we  paying  all 
taxes,  except  the  property  tax.  It  is  also  by  these  presents  further  agreed  that  we 
M21  ^^^^  ^^^  ^^^  ^^  stock  in  trade  of  grocery,  linen  *drapery,  and  haberdashery, 
-■  and  also  all  the  fixtures  and  utensils  in  the  shop  and  warehouse  ;  and  such 
part  of  the  household  furniture  as  we  the  undersigned  shall  think  necessary  for 
the  use  of  our  son  and  nephew  Richard  Burtenehaw,  at  a  fair  valuation,  on  the 
1 1th  of  October  next  coming  ;  and  for  the  consideration  and  amount  of  such 
stock,  utensils,  and  household  furniture,  we  do  agree  to  pay  or  cause  to  be  paid 
Che  sum  of  1000/.  in  the  manner  hereinaf\er  mentioned,  that  is  to  say,  &c.** 
This  deed  was  executed  by  two  defendants  only.  The  declaration  alleged. 
that  by  a  certain  memorandum  of  agreement  made,  &c.,  the  defendants  did 
agree  with  the  plaintiflTs  to  take  and  hire  of  the  plaintiffs  all  that  house,  &c., 
and  it  was  also  by  the  said  agreement  further  agreed  that  the  said  defendants 
and  Jamea  Burthenehaw,  k^.,  would  take  the  stock  in  trade  at  a  fair  valuation, 
4cc.  Plea,  non  e$t  factum.  At  the  trial  before  Oraham,  Baron,  at  the  Sussex 
IfCnt  assizes,  1825 ;  the  instrument  was  produced  in  evidence,  when  it 
appeared  to  have  a  30f.  stamp.  For  the  defendants  it  was  objecteii  that  this 
stamp  was  insufficient,  and  the  learned  judge  being  of  that  opinion,  the  plain- 
tifTs  were  nonsuited.  In  Easter  term  a  rule  nisi  lor  setting  aside  the  nonsuit 
was  obtained,  against  which  *    * 

Taddy,  Serjt.,  showed  cause.  The  nonsuit  in  this  case  was  right.  The 
instrument  set  out  in  the  declaration  is  an  agreement  under  seal.  Now  the 
stamp  of  1/.  imposed  upon  agreements  by  die  55  G,  3,  c.  164,  applies  to 
agreements  under  hand  only.  No  express  mention  is  made  of  agreements 
under  seal.  This,  therefore,  must  be  considered  either  as  a  lease  or  deed.  It 
*42I1  ^^  ^^^  ^  lease,  there  is  no  specific  time  or  term  for  which  the  interest  *in 
•■  the  premises  is  created.  'Fhe  only  words  upon  which  an  argument  on 
the  other  side  can  be  founded  are,  **  we  do  agree  to  take  and  hire  for  our  sou 
and  nephew  all  that  house,  &c.,  at  the  yearly  rent  of  35/.*'  In  Bac.  Mr.,  tit. 
Lease,  (K.)  it  is  said  **  that  whatever  words  are  sufiUcient  to  explain  the  intent 
of  the  parties,  that  the  one  shall  divest  himself  of  the  possession,  and  the  other 
come  into  it,  for  such  a  determinate  time,  such  words,  whether  they  run  in 
the  form  of  a  license,  covenant,  or  agreement,  are  of  themselves  sufficient,  and 
will,  in  construction  of  law,  amount  to  a  lease  for  years,*'  and  in  Poole  v. 
Bentley^  12  East,  168,  and  Doed.  fVaXker  v.  Groves,  15  East,  244,  words  of 
agreement  were  held  sufficient  to  make  a  present  demise,  but  in  each  of  those 
cases  a  determinate  time  for  the  duration  of  the  interest  was  mentioned.  In 
this  case  too  the  agreement  for  the  future  purchase  of  the  fixtures  and  stock  in 
trade  shows  that  it  was  not  intended  to  operate  as  a  lease.  But  supposing  it 
to  be  a  lease,  it  is  not  a  lease  only,  but  also  a  transfer  of  goods.  This  rule  was 
obtained  on  die  authority  of  Corder  v.  Drakrford,  3  Taunt.  982,  but  that  cas« 
merely  decided  that  the  instrument  being  in  law  a  lease,  could  not  be  read  in 
evidence  for  want  of  a  lease  stamp,  and  did  not  decide  diat  such  an  instrument 
ne3d  not  have  any  but  a  lease  stamp.  If  the  stamp  in  this  case  were  held  to 
be  sufficient,  goods  to  any  amount  might  be  sold  at  a  valuation,  without  paj'ing 
an  ad  valorem  stamp  du^.  It  will  be  said  that  this  is  not  a  present  sale  of  the 
goods ;  if  so,  neither  is  it  a  present  demise,  for  it  must  receive  the  same  con- 
struction as  to  the  house  and  goods.  At  all  events,  therefore,  whether  it  be 
y.  .^  oonstnied  as  a  lease  and  'conveyance  of  goods,  or  as  an  agreement  for 
J   a  lease  and  conveyance  of  goods,  it  does  not  come  within  the  description 
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of  a  lease,  which  by  the  66  G.  3,  e.  184,  is  subject  to  a  stamp  duty  of  1/.  10«.; 
but  is  '^a  deed  not  otherwise  charged,'^  and  the  stamp  upon  such  an  instru- 
ment ought  to  be  1/.  i6«« 

Morryat  and  Chitty^  contra.  It  is  true  that  a  conveyance  of  goods  under 
seal  must  have  an  ad  valorem  stamp,  but  this  is  not  sucli  an  instrument.  It 
conveys  no  goods  in  particular,  but  those  which  the  parties  might  afterwards 
think  fit  to  take  at  a  price  to  be  afterwards  affixed  ;  and  upon  that  the  amount 
of  duty  would  depend.  As  to  the  goods,  therefore,  it  is  clear  that  this  was 
merely  a  preliminary'  agreement.  Besides,  these  goods  were  only  taken  as 
incident  to  the  house,  and  according  to  Corder  v.  Drakrford,  a  stamp  for  the 
principal  suffices  for  the  accessary  also.  The  interest  in  the  premises  would 
commence,  on  the  execution  of  the  instrument,  and  no  time  being  fixed  for  Hb 
duration,  but  a  yeariy  rent  being  payable,  it  would  opperate  as  a  lease  for  a 
year.  If  this  objection  be  held  good,  it  will  be  fatal  to  most  leases  of  ehops 
and  farms,  for  there  are  very  few  which  do  not  contain  some  stipulation  as  to 
taking  certain  things  at  a  valuation,  either  at  the  commencement  or  expiration 
of  the  term.  It  does  not  necessarily  follow  that  a  deed  must  have  two  stamps, 
because  it  may  operate  in  two  different  ways,  Leedt  v.  Burrow,  12  East,  1. 
The  courts  have  taken  into  consideration  the  apparent  intent  of  the  parties,  and 
have  held  the  stamp  sufficient  where  the  whole  is  one  transaction,  and  *no  j.«  .. 
fraud  is  intended,  Boate  v.  Jaeksoriy  3  B.  &  B.  186.  [Boylty^  J.  This  ^ 
is  not  a  lease  only,  if  indeed  it  be  a  lease  at  all ;  and  it  seems  diffieult  to  say 
that  it  is,  for  there  are  no  words  to  bind  the  lessor,  nor  does  he  appear  to  have 
executed  the  instrument.]  It  may  be  considered  as  a  counterpart,  and  it  is 
never  necessary  for  a  lessor  to  show  that  he  executed  ;  it  is  sufficient  for  him 
to  produce  a  counterpart  executed  by  the  tenant. 

^AYLEV,  J.  I  am  clearly  of  opinion  that  the  nonsuit  in  this  case  was  right. 
The  statute  66  Gf.  3,  c.  184,  sched.'part  1,  requires  a  specific  stamp  upon 
leases.  If  the  instrument  in  question  were  a  lease,  and  a  lease  only,  the 
1/.  10«.  stamp  which  it  bears  would  be  sufficient  If  it  were  a  mere  contract 
for  the  sale  of  goods,  and  not  under  seal,  no  stamp  at  all  would  be  necessary ; 
but  the  exemption  does  not  extend  to  such  contracts  under  seal.  If  the  instru- 
ment were  a  lease  and  something  more,  then  a  further  stamp  might  be  neces- 
sary ;  but  although  I  have  formed  an  opinion  upon  that  point,  it  is  not  neces- 
sary to  express  it,  for  I  am  of  opinion  that  the  instrument  is  not  a  lease,  and 
that  being  so,  it  falls  within  the  description  in  the  sched.  part  1,  '^a  deed  of 
any  kind  whatever  not  otherwise  charged,'*  and  a  stamp  of  1/.  16<.  is  neces* 
sary.  In  judging  whether  this  be  a  lease  or  not,  let  us  first  look  at  the  decla- 
ration. The  plaintiff  does  not  describe  it  as  a  lease,  there  are  no  words  of 
demise,  the  language  as  there  set  out  is  that  of  the  defendants  alone.  Looking 
at  the  instrument  itself,  I  am  satisfied  that  great  injustice  might  be  done  by 
holding  it  to  be  a  lease.  Was  it  the  intention  of  the  ^parties  that  it  r^  .^ 
should  operate  as  a  present  demise  ?  I  cannot  persuade  myself  that  the  ^ 
defendants  ever  consented  so  to  consider  it.  Non  constat  when  the  interest  was 
to  commence,  nor  how  long  it  was  to  continue.  Now  it  is  hardly  to  be  sup- 
posed, that  a  man  would  agree  to  buy  the  fixtures  and  stock  in  trade  on  the 
premises  without  having  some  certainty  as  to  the  length  of  time  during  which 
he  would  have  a  right  to  occupy  the  premises,  and  carry  on  his  business  there. 
It  has  been  said  that  the  interest  would  commence  from  the  execution  of  the 
instrument,  but  it  is  clear  that  the  property  in  the  goods  could  not  vest  at  that 
time.  Suppose  them  to  have  been  afterwards  destroyed,  could  it  be  contended 
that  the  defendants  would  be  bound  to  take  the  premises  without  having  the 
benefit  of  the  furniture  and  stock  in  trade  ?  It  would  be  very  difficult  to 
establish  such  a  proposition.  I  am,  therefore,  of  opinion  that  this  instrument 
operated  as  an  agreement  for  a  lease,  as  alleged  in  the  declaration,  and  that  it 
comes  within  the  description  at  the  end  of  the  title  **  deed"  in  the  sched.  pan 
1,  to  the  66  G.  3,  e.  164.,  and  was,  therefore,  liable  to  a  stamp  duty  of  1/.  16«. 
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HouH>YO,  J.  I  am  of  the  vame  opinion.  This  deed  is  not,  as  described  in 
the  declaration,  or  as  given  in  evidence,  a  lease.  It  does  not  contain  any  words 
binding  the  party  who  was  to  demise.  Even  if  another  part  of  the  agreement 
containiiig  such  words  had  been  given  in  evidence,  it  would  not  have  amounted 
to  a  present  demise,  and  would  not  have  come  within  that  description  of  lease 
which  by  the  last  stamp  act  is  required  to  have  a  stamp  of  1/.  iOs.  It  was, 
^.^^    therefore,  necessary  to  have  *a  stamp  of  1/.  15f.,  the  instrument  being  a 

^-1    deed  not  otherwise  charged  in  the  schedule. 

LiTTi^OALB,  J.  It  appears  to  me  that  the  nonsuit  in  tliis  case  was  right, 
whether  the  instrument  in  question  be  a  lease  or  agreement.  If  it  be  a  lease, 
still  i  think  it  clear  that  the  stamp  was  insufficient.  The  fixtures  might  be 
accessary  to  the  house»  but  the  goods  were  not  so,  and  were  not  the  subject 
matter  of  the  demise.  Now  the  words  of  the  statute  requiring  certain  stamps 
upon  leases  apply  only  to  that  which  is  let.  The  question,  therefore,  seems 
free  from  doubt,  for  besides  thje  words  of  demise,  or  agreement  to  demise,  this  in- 
strument contains  a  contract  by  deed  for  the  sale  of  gcx>ds.  Such  a  contract  is  not 
within  the  exception  in  favor  of  bargains  for  the  sale  of  goods,  and  the  deed  not 
being  otherwise  ehai|[ed  was  liable  to  a  du^  of  1/.  15«.  It  is  said  that  incon* 
venience  will  be  prmiuoed  by  such  a  decision.  Without  enquiring  whether 
that  be  so,  or  not,  it  suffices  to  say  that  the  consequence  cannot  alter  the  law 

The  court  were  about  to  discharge  the  rule,  but  as  the  instrument  had  been 
impressed  with  a  stamp  of  1/.  10s.  by  the  advice  of  the  officers  of  the  stamp 
office,  the  rule  was  made  absolute  upon  payment  of  costs,  as  between  attorney 
and  client. 


•48]      •DOE  on  the  Demise  of  ISAAC  WINTER  v.  PERRATT. 

DOE  on  the  several  Demises  of  CATHERINE  VINEY,  THOMAS  VINE  Y 
and  THOMAS  6REENSLADE  v.  PERRATT. 

GOODTITLE  on  the  several  Demises  of  JOHN  SLADE  and  JOHN 
STAINES  WEBB  v.  PERRATT. 

Testator,  after  giving  his  T,  estate  to  certain  persona  for  life,  devised  it  "to  /.  C,  or  his 
male  heir,  if  any,  Tree  land,  not  to  be  mortgaged  or  sold  ;  and  if  no  male  heir  lawfully 
begotten  by  the  said  /.  C,  then  the  above  lands  to  fall  to  the  jErtC  male  heir  tf  the 
braiuk  •J  mf  mneU  R.  C.'s/asri/jf,  yielding  and  paying  unto  such  of  the  daughters  of 
the  aforeaaid  S,  C.  which  shall  be  then  living,  the  sum  of  100^  each,  at  the  time  of  the 
taking  possession  of  the  aforesaid  estate.'*  At  the  time  when  the  will  was  made,  JZ. 
C.  was  dead,  having  left  five  daughters,  all  married;  the  eldest  had  several  daughters, 
but  no  son  ;  each  of  the  others  had  sons ;  and  all  these  persons  were  known  to  the  tes- 
laior.  /.  C.  died  without  issue,  and  the  fourth  daughter  of  R.  C.  died  (before  any  of 
her  sisters,  and  during  the  continuance  of  the  life  estates  given  by  the  will,)  leaving  a 
son:  Held,  that  her  son  was  entitled  to  the  T.  estate,  as  beins  the  Jiret  male  heir  of 
the  branch  of  R,  C/§  family,  per  Halroyd  and  LittledaUt  Js.     Bayley^  J.,  diatentiente, 

Thbsb  three  ejectments  were  brought  by  several  persons  to  recover  the  same 
lands  in  the  county  of  SomerseL  In  each  a  special  verdict  was  found,  in 
substance  as  follows : 

On  the  16th  day  of  March,  A.  D.  1786,  Emanuel  ChilcoiU  was  seised  in  his 
demeane  as  of  fee  of  certain  tenements  known  by  the  name  of  the  TruckwM 
estate,  being  the  tenements  in  the  within  declaration  mentioned ;  and  being  so 
seised  thereof,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  duly  made 
and  published  his  last  will  and  testament  in  writing,  bearing  date,  dtc,  and 
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signed  by  him  the  said  Emanutl  Chilcait,  and  attested  and  flubscribed  in  his 
presence  by  three  credible  witnesses,  according  to  the  form  of  the  stattite  in 
such  case  made  and  provided ;  and  thereby,  amongst  other  things,  •de-  ^^.^ 
vised  as  follows :  "  I  give  unto  John  CMlcatt^  my  kinsman,  living  in  Aon-  L 
don^  IQO/.,  to  be  paid  in  one  year  after  my  decease ;  (several  small  legacies 
were  then  bequeathed  ;)  also  1  give  unto  ^rm  WMle,  my  sister-in-law,  the  sum 
of  20/.,  and  the  income  of  Burgt^B  cottage,  and  her  livmg  in  it,  if  she  thinks 
proper,  during  her  natural  life ;  also  1  give  unto  Eleanor  VThiU^  100/..  and 
half  of  Truckweli  estate,  during  her  natural  life  ;  also  1  give  unto  ffViiam 
Burge,  my  servant  man,  6/.  All  the  rest  and  residue  of  my  goods,  chattel? , 
rights,  credits,  personal  and  testamentary  estate,  and  also  my  lands,  tenements, 
and  hereditaments,  I  give,  devise,  and  bequeath  unto  Eiizabeth  Chilcofi,  my 
dearly  beloved  wife,  during  her  natural  life,  whom  I  make  my  whole  and  sole 
executrix.  And  I  do  allow  her  the  said  Eiizabeth  CliUcotU  to  give  what  she 
thinks  proper  of  her  said  effects  to  her  sisterd  Eleanor  Whiie^  and  ^nn  Whilt^ 
during  their  natural  lives.  And  afler  the  above  lives  being  expired,  that  is  to 
say,  Elizabeth  Chilcoti,  Eleanor  ffhite,  and  ^nn  White,  all  the  lands,  rights, 
profits,  and  hereditaments  of  DhACkwell  estate,  to  come  to  John  Chilcott,  my 
kinsman,  living  in  London,  or  his  male  heix*,  if  any,  ibee  land  not  to  be  sofd 
noi*  mortgaged  on  any  accouftt  whatsoever,  but  to  i^main  in  the  ChiltotfM 
family  for  land  of  inheritance,  with  two  cottages,  garden,  and  orchard,  in  the 
parish  of  Brompton  Ralph,  adjoining  to  the  aK)resaid  TruekweH  estate,  called 
by  the  name  of  Middle  If  iteombe,  free  land.  And  if  no  male  heir  lawfully 
begotten  by  the  said  John  Chilcott,  then  the  above  lands  to  fall  to  the/irtt  mate 
heir  of  the  branch  of  my  uncle  Richard  Chilcott* 8 family,  who  lived  at  Han- 
crick  farm,  yielding  and  paying  unto  such  of  the  daughters  of  •the  afore-  ,,-.. 
said  Richard  Chilcott,  which  shall  be  then  Kring,  the  sum  of  100/.  each  ^ 
at  the  time  of  the  taking  possession  of  the  aforesaid  estates."  Emanuel  ChiU 
tott,  on  the  24th  of  May,  A.  D.  1787,  died  so  seised  of  the  said  tenements* 
with  the  appurtenances,  without  revoking  or  altering  his  said  will,  and  without 
issue,  leaving  the  said  Elizabeth  Chilcottf  his  widow,  snd  the  said  jSnn  ff^hite^ 
and  Eleanor  White,  him  sur\iving ;  whereupon  and  whereby  the  said  Eleanor 
White,  became  and  was  seised  of  one  moiety  of  the  said  tenements,  called 
Truckweli  estate,  with  die  appurtenances,  in  her  demesne  as  of  freehold,  for 
and  during  the  term  of  her  natural  life  ;  and  the  said  Elizabeth  Chilcott,  be- 
came and  was  seised  of  the  other  moiety  of  the  said  tenements,  with  the 
appurtenances,  in  her  demesne  as  of  freehold  for  and  during  the  term  of  her 
natural  life,  ^nn  While,  died  on  the  9th  of  April,  A.  D.  179-1,  leaving  the 
said  Elizabeth  Chilcott,  and  Eleanor  White,  her  surviving ;  and  on  the  23d 
of  April,  1792,  Elizabeth  Chilcott,  duly  made  and  published  her  last  will  and 
testament  in  writing,  bearing  date  the  day  and  year  last  aforesaid,  and  signed 
by  her  the  said  Elizabeth  Chilcott,  and  attested  and  subscribed  in  her  presence 
by  three  credible  witnesses,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided ;  and  thereby,  amongst  other  things  devised,  and  in  pur- 
suance of  all  and  every  power  tod  powers  enabling  her  in  that  behalf,  gave 
and  devised  all  those  ttie  said  tenements  comprised  m  the  said  Emanuel  vhU- 
eo//*f  will,  over  which  she  had  any  power  of  di8position»  to  her  sister  Eleanor 
White,  and  her  assigns,  lor  and  during  the  term  of  her  natural  life.  On  the 
25th  of  December,  1795,  Elizabeth  Chilcott,  died  so  *seised  of  the  last  p,.. 
mentioned  moiety  of  the  said  tenements  called  Trtiekufeil  estate,  with  the  L  ** 
appurtenances,  without  revoking  or  altering  her  said  will;  whereupon  and 
whereby  the  said  Elearkor  White,  became  and  was  seised  of  the  entire  of  the 
said  tenements,  with,  the  appurtenances,  in  her  demesne  as  of  freehold  for 
and  during  the  term  of  her  natural  life;  and  on  the  14th  of  July,  1820, 
ISleanor  White,  died  so  seised  of  the  said  tenements,  with  th^  appurtenances. 
John  Chilcott,  in  the  will  of  Emanuel  Chilcott  mentioned,  (which  said  John 
Chilcott,  was  the  heir  at  law  of  the  said  Emanud  Chilcott,)  in  ihe  year  of 
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our  Lord,  1766,  iDtormanied  with  one  A.  B^  and  afterwards,  and  in  the  Ufe^ 
time  of  the  said  £iemior  fVhiUt  in  the  Bion^  of  December^  1808,  died,  with* 
out  ever  having  had  any  heir  male  by  him  lawfully  begotten,  and  without  hav- 
ing levied  a  fine  or  suffered  a  recovery  of  the  tenements  aforesaid,  with  the 
appurtenances,  or  any  part  thereof;  but  the  said  John  Chilcoii^  had  issue,  one 
Sarah  ChilcotU  his  only  daughter,  and  in  the  year  of  our  Lord,  1789,  the  said 
Sarah  ChUcoit^  intennarried  with  one  Thomat  Webb^  by  whom  she  had  issue 
line  John  Chiicati  Webb^  her  only  son ,  and  on  the  4th  of  Aprils  1810,  she 
ihe  said  Sarah  fFebb  died ;  whereupon  and  whereby  the  said  John  Chileoit 
Wtbb^  became  and  was  the  heir  at  law  of  the  said  knumud  ChiicoiL  John 
Chiicott  Webb,  after  the  death  of  his  said  mother  Sarah  Wtbb^  to  wit,  on  the 
I3th  of  AugU9t,  1814,  by  a  certam  indeotore  bearing  date  the  day  and  year 
last  aforesaid,  and  made  between  the  said  John  Chileoit  Webb,  and  Louisa  his 
wife,  of  the  one  part,  and  Wiiiiofn  Gray,  late  of  Crewkeme,  in  the  county  of 
^321    ^^^^^^  esquire,  since  deoeasea,  of  die  other  part,  for  the  *consider- 

•I  ations  therein  mendoned,  demised  the  said  tenements  caUed  Truckwe& 
estate,  with  the  appurtenances,  to  the  said  Wiliiam  Qray^  his  executors,  ad- 
ministrators, and  assigns,  for  the  term  of  one  thousand  years  ;  and  it  was  by 
the  said  indenture  declared  diat  a  certain  fine  ntr  cognuzanct  de  droit  comi 
ceo,  d^c,  with  proclamations  levied  of  the  said  premises  by  the  said  John  ChiU 
eott  Webb,  and  Louisa  his  wife,  should  enuie  to  and  to  th^  use  of  the  said 
ffiiiiam  Gray^  his  executors,  administrators,  and  assigns,  during  the  said  term 
of  one  thousand  years,  and  subject  thereto  to  the  only  proper  use  and  behoof 
of  the  said  John  Chiicott  fVebb,  his  hebs  and  assigns  forever.  The  said 
ffliliarn  Gray,  on  the  21st  of  October,  1815,  duly  made  and  executed  his 
will,  and  thereby,  without  specifically  devising  or  bequeathing  the  said  tene<- 
ments,  with  the  appurtenances,  or  any  part  thereof,  after  certain  devises  and 
bequests,  devised  and  bequeathed  all  the  residue  of  his  real  and  personal  estate 
to  the  said  John  Slade,  his  executors,  administrators,  and  assigns,  and  appointed 
him  sole  executor  of  his  said  will,  and  the  said  Wiiliam  Gray,  on  the  13th  of 
August,  1817,  died  without  altering  or  revoking  the  same,  and  the  said  John 
Slade,  on  the  17th  of  December,  1817,  duly  proved  the  said  will  in  the  pre* 
rogative  court  of  the  Archbishop  of  Canterbury,  and  took  upon  himself  the 
execution  thereof,  whereupon  and  whereby  the  said  John  Slade,  after  the  death 
of  die  said  Eleanor  White,  to  wit,  on  the  said  20th  of  July,  1820,  aforesaid, 
entered  into  the  said  tenements  claiming  the  same,  and  was  possessed  thereof 
as  the  law  requires,  and  being  so  possessed  thereof,  he,  the  said  John 
*531    '^'^^*  A^rw&Td»«  te  wit,  on  the  said  let  of  December,  1820,  within  *men- 

^  doned,  demised  to  the  within  mentioned  John  Goodtitle,  A>c.  On 
the  22d  of  Ajml,  1820,  the  said  John  ChUeott  Webb,  died  intestate, 
leaving  the  said  John  Staines  Webb,  his  only  child  and  heir  at  law, 
whereupon  and  whereby  the  said  John  Staines  Webb,  after  the  death 
of  the  said  Eleanor  WhUe,  to  wit,  on  the  20th  of  July;  in  the  year  of  our 
Lord,  1820,  entered  into  the  said  tenements,  claiming  the  same,  and  was 
poeeessed  thereof  as  the  law  required,  and  being  so  possessed  thereof, 
he,  the  said  John  Staines  Webb,  afterwards,  to  wit,  on  the  said  1st  of 
December,  1820,  within  mentioned,  demised  the  sud  tenements,  with  the  ap- 
purtenances, to  die  said  John  Goodtitk,  Stc.  In  the  lifetime  of  the  said  Etnan- 
ve/  Chiicott,  on  die  17di  of  March,  1780,  the  said  Richard  Chiicott,  the  uncle 
of  die  said  Emmmd  Chiicott,  who  lived  at  Hanerick  Farm^  in  the  said  will 
of  Emanuel  Chiicott  menticmed,  died,  without  ever  havmg  had  a  son,  leaving 
five  daughters  only,  that  is  to  say,  Mary^  who  was  bom  on  die  0th  of  Novem- 
her,  1730  ;  Josn,  who  was  bom  on  the  Isl  of  January,  1741 ;  Sarah,  who 
was  bora  on  the  4th  of  December,  1744  ;  Betty,  who  Was  bom  on  the  25th 
af  October^  1740 ;  and  Agnes,  who  was  bora  on  the  13di  oi  Februmyf  1740 ; 
and  which  said  daughters  were  all  living  at  the  time  of  tb^  making  of  Ike  will 
of  die  said  Emanuel  Chiicott^  and  at  the  time  of  his  deadi ;  and  as  well  ths 
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said  five  daughters,  as  the  several  descendants  of  the  said  daughters  respeet- 
ively,  hereinafter  mentioned,  who  were  bom  before  the  making  of  the  said  will 
of  ihe  said  Emanuel  Chiicott^  were  all  well  known  to  him  at  the  time  of  mak- 
ing his  said  will.  On  the  6th  of  June  1708,  the  said  J\£ary  ChilcotU  the 
eldest  daughter  of  the  *8aid  Richard  ChilcoU^  intermarried  with  one  r^^^ 
George  Hiehop^  by  whom  she  had  issue  four  daughters  only,  and  no  ^ 
other  issue,  that  is  to  say,  Betty ^  who  was  bom  on  the  6ih  day  of  ^vguet 
1760;  .^nn,  who  was  bora  on  the  11th  of  October  1770;  Afary^  who 
was  bom  on  the  11th  of  January  1773;  and  ^rma,  who  was  bom  on  the 
2d  of  October  1781.  Mary  Chileott^  afterwards  Buhop^  in  tlie  lifetime 
of  the  said  Eleanor  fFhite,  in  the  year  of  our  Lord  1790,  died.  On  the  1st 
of  May  1704,  the  said  Betty  BUhop^  the  eldest  daughter  of  the  said  AJary 
Bishop,  intermarried  with  John  Derham  Perratt,  bv  whom  she  had  issue,  the 
within  named  defendant,  Matthew  Perratt,  her  eldest  son,  and  heir  at  law, 
who  was  bom  on  the  8d  of  Match  1705,  and  which  said  Betiv  Perratt 
and  Matthew  Perratt  are  still  respectively   living.     On   the  14th  of  May 

1762,  the  said  Joan  Chileott,  second  daughter  of  the  said  Richard  Chilcott, 
intermarried  with  one  Isaac  Winter,  by  whom  she  had  issue,  two  sons,  that  is 
to  say,  Thomas  Chilcott  ffmter,  who  was  bom  on  the  18th  of  February 

1763,  and  Isaac  Winter,  who  was  bom  on  the  15th  of  July  1770,  both 
of  whom  were  also  well  known  to  the  testator ;  and  afterwards  and  after  the 
death  of  the  said  Eleanor  While,  to  wit,  on  the  6th  of  November  1620, 
she,  the  said  Joan  Chilcott,  afterwards  Winter,  died.  In  the  respective  life- 
times of  the  said  Eleanor  White  and  the  said  Joan  Chilcott,  afterwards  II  m- 
ier,  to  wit,  on  the  dOth  of  December  m  the  year  of  our  Lord  1817,  the  said 
Thomas  Chilcott  Winter  died,  a  bachelor  and  intestate,  leaving  the  said  Isaac 
Winter,  his  brother  and  heir  at  law,  him  surviving.  On  the  3d  o(  ^pril 
1760,  the  said  Sarah  Chilcott,  the  third  daughter  of  the  said  *  Richard  r^^.. 
Chilcott,  intermarried  with  one  Samuel  Parsons,  by  whom  she  had  ^ 
issue,  two  sons,  that  is  to  say,  James  Parsatis,  who  was  bom  on  the  3d 
of  October  1771,  and  John  Parsons,  who  was  bom  on  the  4th  of  January 
1773,  and  afterwards  and  in  the  lifetime  of  the  said  Eleanor  WhitCy  to  wit, 
on  the  4th  of  August  1613,  she,  the  said  Sarah  Chilcott,  afterwards  Par- 
sons,  died ;  and  a&rwards,  to  wit,  sometime  in  the  year  of  our  Lord  1813, 
the  said  James  Parsons  died  intestate,  and  without  issue,  leaving  the  within 
named  John  Parsons  his  brother  and  heir  at  law  him  surviving.  On  the  4th 
of  August  1764,  the  said  Betty  Chilcott,  the  fourth  daughter  of  the  said 
Richard  Chilcott,  intermarried  with  one  Benjamin  Viney,  by  whom  she  had 
issue,  Thomas  Viney,  her  only  son,  who  was  bom  on  the  5th  of  March  1765, 
and  the  said  Betty  Chilcott,  afterwards  Viney,  afterwards  and  in  the  lifetime 
of  the  said  Eleanor  White,  to  wit,  on  the  24th  of  February  1804,  died, 
leaving  the  said  Thotnas  Viney,  her  only  son  and  heir  at  law,  her  surviving. 
Thomas  Viney  afterwards,  and  in  the  Ufetime  of  the  said  Eleancr  White,  to 
wit,  sometime  in  the  year  of  our  Lord  1705,  intermarried  with  one  Catfwrine 
Phelps,  by  whom  he  has  issue  one  son,  Thomas  Viney,  who  is  still  living : 
nnd  the  said  Thomas  Viney,  the  father,  afterwards  on  the  15th  day  of  July 
1810,  duly  made  and  published  his  last  will  and  testament  in  writing,  bearing 
date  the  same  day  and  year  last  aforesaid,  and  signed  by  three  credible  wit- 
nesses, according  to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  thereby  gave  and  devised  all  his  real  estate  to  the  said  Catharine  Viney, 
her  heirs  and  assigns  for  ever.  Thomas  Viney,  the  fatlier,  afterwards  and 
before  the  said  time  ^when,  &4i.,  to  wit,  in  the  month  of  September,  in  r^.^ 
the  year  of  our  Lord  1810,  died,  without  revoking  or  altering  his  said  *- 
will,  leaving  the  said  Catharine  Viney,  his  widow,  and  the  said  TViomas 
Viney,  his  only  son  and  heir  at  law,  him  surviving.  On  the  11th  of 
November  1770,  Afnes  ChUeott,  the  fifth  daughter  of  Uie  said  Richard  Chil- 
cott, intermarried  with  one  John  Greenslade^  by  whom  she  had  issue  nomas 


56] 


5  Barnewall  &  Cress  WELL.  367 


Greeiuiade^  her  only  son,  who  was  born  on  the  10th  of  December  1772,  and 
afterwards,  to  wit,  sometime  in  the  year  of  our  Ijord  1780,  the  said  John 
Greemiade  died,  leaving  the  said  ^gnes  his  widow,  and  the  said  Thomas 
Green$lade  his  son,  him  surviving,  both  of  whom  are  still  living.  But  whe- 
ther. Ac. 

The  first  of  these  cases  was  argued  at  the  sittings  in  banc,  afVer  Hihry 
term  1S22,  by  Jeremy  for  the  plaintiff,  and  Bernard  for  the  defendant;  and 
the  second  was  argued  by  Carter  for  the  plaintiff*,  and  Bernard  for  the  defend- 
ant. The. case  then  stood  over,  that  the  third  might  be  tried,  and  at  the  sittings 
after  Easter  term  1824,  it  was  argued  by  Preston  for  tlie  plaintiff,  and  Bernard 
for  the  defendant.  The  judgment  was  then  postponed  with  a  new  to  an  ami- 
r^ble  arrangement  amongst  the  parties,  but  the  negotiation  hav^jig  been  broken 
off,  and  now  there  being  a  diflference  of  opinion  amongst  the  learned  Judges, 
who  heard  the  arguments,  they  delivered  their  judgments  seriatim. 

Li'fTLEDALB,  J.  Aflcr  Stating  the  special  verdict,  proceeded  as  follows :  It 
appears  by  the  special  verdict,  that  John  Chilcott  is  dead,  and  never  had  issue 
y.^-n    male ;  he  either  took  an  estate  for  life  or  in  tail,  and  either  way  *the 

-*  remainder  to  his  family  is  at  an  end ;  then  comes  the  devise  to  the 
family  of  Richard  Chilcott.  The  devise  is  as  follows  :  '« if  no  male  heir  law- 
fully begotten  by  John  Chilcott^  then  the  above  lands  to  fall  to  the  first  male 
heir  of  the  branch  of  my  uncle  Richard  ChUeotVs  family,  paying  unto  such 
of  the  daughters  of  Richard  Chilcott^  which  shall  be  then  living,  100/.  each  at 
the  time  of  the  taking  possession  of  the  aforesaid  estates.'*  And  the  question 
is,  which  part  of  his  uncle  Richard* s  family  satisBes  the  language  of  this  part 
of  the  will.  It  is  not  the  daughters  ;  they  are  the  several  stocks  from  whom 
the  heirs  are  to  emanate.  It  must  be  amongst  the  males  that  the  remainder- 
man is  to  be  found,  and  it  may  be  said  that  all  the  males  who  represent  the 
daughters  of  Richard  Chilcott  make  up  one  heir.  But  if  the  male  heir  of  each 
of  the  daughters  was  to  take  a  part,  and  altogether  to  constitute  in  the  aggre- 
gate one  heir,  it  would  have  required  some  other  words  to  express  that  inten- 
tion. It  is  heir  in  the  singular  number,  and  the  first.  These  two  expressions, 
therefore,  are  such  as  to  show  that  only  one  person  was  meant  The  question 
is,  whether  any  one  or  more  persons  answers  the  description  oi first  mate  heir 
of  the  branch  of  the  family  of  Richard  Chilcott^  uncle  of  Emanuel  Chilcott^ 
the  testator.  I  am  of  opinion,  that  Thomas  Viney^  the  son  of  Betty,  the 
fourth  daughter  o(  Richard  Chilcott^  who  was  bom  on  the  5th  of  March  1765, 
and  whose  mother  died  the  24th  o(  February  1804,  answers  that  description  ; 
and  that  he  having  devised  to  his  wife  in  fee,  she  is  now  entitled  to  recover  in 
.  the  ejectment,  in  which  she  is  one  of  the  lessors  of  the  plaintiff.  It  is  a  gene- 
*581  ^  ^^  (though  *there  may  be  some  exceptions,  which  do  not  apply  to 
^  the  present  case,)  that  if  an  unnamed  person  takes  by  purchase,  he  must 
answ3r  the  whole  description  of  the  designation  by  which  he  is  mentioned  in 
the  document,  whether  deed  or  will.  And  then  it  is  to  be  seen  whether 
Tkomas  Viney  did  answer  the  full  description  of  ^  first  male  heir  of  the  branch 
of  Richard  ChilcotCs  family.'* 

First,  he  is  an  heir  of  one  of  the  daughters,  which  daughter,  with  her  four 
sisters,  constitute  the  family ;  his  mother  Betly^  died  in  1804,  and  he  was 
bom  in  1765.  In  1804,  when  his  mother  dieci,  the  particular  estate  which 
was  to  support  the  contingent  remainder  still  continued.  Upon  her  death  the 
remainder  became  vested  in  him  as  an  heir,  provided  it  should  appear  that  he 
Htl  td  *Ji?  other  descriptions  of  first  and  male.  He  was  a  male  heir,  because 
hj  wjs  the  son  of  that  daughter,  without  the  intervention  of  any  female,  and, 
therefore,  could  take  either  by  descent  or  purchase. 

Thus,  then,  he  fills  two  of  the  descriptions.  But  it  will  be  a  subject  of  more 
lliscussion,  whether  he  61l8  the  description  of  first  withm  the  meaning  of  the 
will.  His  mother  having  died  before  any  of  her  sisters,  he  was  the  first  per- 
son  who  filled  the  character  of  heir,  if  heir  is  to  be  taken  in  that  sense  of  thi 


368    Doe  dem.  Wintjpr.  v.  Pebhatt.  H.  T.  1826.  [58 

word,  which  says  that  a  person  cannot  be  heir  till  the  ancestor  be  dead ;  and 
If  that  be  so,  then  as  he  is  the  first  person  of  the  descendants  of  the  daughters 
tliat  fills  the  character  of  heir,  he  unites  in  him  aU  the  three  parts  of  the 
description  ;  he  is  heir,  he  is  male  heir,  and  he  is  first  male  heir. 

There  is  a  maxim  in  the  law,  nemo  est  hmret  *vivenfi8,  the  accuracy  ,,.g 
of  which  has  never  been  questioned  as  a  general  proposition.  In  Co.  '• 
Litf.  378  a.  it  is  said,  if  a  lease  for  life  be  made  remainder  to  the  right  heirs 
of  •/.  S.,  J,  S,  being  then  alive,  it  sufficeth  that  the  inheritance  passe th  pre- 
sendy  out  of  the  lessor,  but  cannot  vest  in  the  heir  of  «/.  <9.,  for  that  living  the 
father,  he  is  not  in  rerum  natura^  for  non  est  hares  vivends ;  so  as  the 
remainder  is  good  upon  this  contingency,  viz.  if  J.  S,  die  during  the  life  of  the 
lessee.  In  Archer* b  case,  1  Co.  66  b.,  the  devise  was  to  A,  for  life,  and  after- 
wards to  the  next  heir  male  of  the  body  of  A,^  and  to  tlie  heira  male  of  the 
body  of  such  next  heir  male.  A,  made  a  feoffment :  Held,  that  the  right  male 
heir  of  A.  could  not  enter  for  a  forfeiture  in  the  life  of  A,^  for  he  cannot  be 
heir  as  long  as  A.  lives,  ft  was  also  held,  that  the  remainder  to  the  right  male 
heir  of  A.  is  good,  although  he  cannot  have  a  right  heir  during  his  life,  but  il 
is  sufiScient  that  the  remamder  vests  eo  instanti^  that  the  particular  estate  deter- 
mines. In  Challoner  and  Bowyer^s  case,  2  Leon.  70,  rr.  Botvyer  devised  ir 
his  youngest  son  in  tail,  remainder  to  the  heirs  of  die  body  of  the  eldest  son, 
remainder  to  the  daughters  in  fee.  fF,  B,  died,  and  the  second  son  died  with- 
out  issue,  living  the  eldest  son,  who  had  issue,  who  was  the  tenant  in  an  assize 
of  novel  disseisin.  It  was  contended,  that  though  in  a  grant,  the  son,  living 
his  father,  cannot  take  as  heir  by  limitation  as  heir  to  his  fiither,  because  thai 
none  can  be  said  or  held  heir  to  his  father  as  long  as  the  father  is  alive,  yet  by 
way  of  devise  the  law  shall  favor  the  intention  of  the  party,  and  the  intent  of 
the  devisor  shall  prevail.  But  all  the  court  *was  strongly  against  it,  and  ^^^^ 
held  that  as  well  in  the  case  of  a  devise  as  a  grant  all  is  one,  and  judg-  ■- 
ment  was  given  for  the  plaintiff.  In  Else  v.  Osbom,  1  P.  Wms.  387,  A.  had 
made  a  settlement  to  the  use  of  himself  for  ninety-nine  years  (if  he  so  long 
live,)  remainder  to  trustees  and  their  heira  during  his  life,  ^c.  remainder  to  the 
use  of  the  heira  of  his  body,  remainder  to  himself  in  fee.  A.  had  two  sons ; 
and  A,  and  the  trustees  and  the  eldest  son,  when  of  age,  joined  in  a  feoflinent 
and  fine  to  B,  in  fee,  as  a  security  for  so  much  money ;  the  eldest  son  died 
without  issue,  and  the  second  son  brought  a  bill  to  set  aside  this  mortgage. 
The  I^rd  Chancellor  said,  *'this  is  plainly  a  contingent  remainder,  being 
limited  to  the  heira  of  the  body  of  A,^  who  can  have  no  heir  during  his  life  ; 
for  nemo  est  hseres  viventisy 

The  word  heir,  however,  is  not  always  used  in  die  law  as  meaning  a  pereon 
whose  ancestor  is  dead,  and  there  are  several  cases  where  it  applies  tiiough  ' 
the  ancestor  be  living,  and  in  those  cases  it  means  heir  apparent.  In  Coundtn 
V.  Clarke,  Hob.  31,  illustrations  are  given  of  hein  of  this  kind  as  applicable  to 
lands  in  gavelkind  and  borough  English,  which,  however,  do  not  apply,  as 
there  heirs  are  the  same  as  hHr  applicable  to  socage  lands.  In  Burchett  v. 
Durdant,  2  Vent.  311,  313,  illustrations  are  given  from  writs  of  ravishment  of 
ward,  Quarefilium  et  haeredem  rapuit,  and  the  statute  25  Ed.  3,  by  which  it 
is  treason  to  kill  the  heir  of  the  king.  In  Darbison  v.  Beaumont,  Fortescue, 
18,  22,  instances  of  heir  being  used  to  mean  heir  apparent,  are  more  full} 
stated,  and  other  illustrations  besides  *those  in  Ventris  are  there  given,  r^^. 
But  in  all  these  instances,  the  word  heir  from  the  subject-matter  neccs*  *- 
sarily  means  heir  apparent,  and  not  heir  afler  the  death  of  the  ancestor.  And 
it  may  be  contended,  that  because  the  word  heir  has  these  various  significa- 
tions, and  may  mean  heir  apparent  as  well  as  full  heir ;  it  ought  in  this  instance 
to  be  applied  as  such,  and  ir  that  were  the  case,  then  TViomas  Chilcott  ff^n- 
ter,  the  brother  of  Isaac  Winter,  a  lessor  of  the  plaintifi*,  would  be  the  person 
entitled,  because  he  was  bom  before  TliofiUiB  Viney,  viz.  in  1763,  and  was 
the  firat  bom  male  of  the  br^ch  c^  Richard  ChUtott^s  family ;  and  then,  as  he 
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I  an  heir  and  was  a  male,  the  being  first  bom  gare  him  the  character  of  heir 
apparent,  which  in  this  view  of  considering  it  is  the  same  thing  as  heir ;  and 
that,  tlierefore,  he  filled  the  full  and  entire  description  oi first  male  heir,  'I'here 
are  certainly  many  instances  under  wills,  where  the  word  heir  has  been  used 
in  the  sense  of  heir  apparent.  In  Burcheit  v.  DurdanU  2  Vent.  311,  there 
was  a  devise  to  Higden  in  trust  for  Robert  Durdant^  and  after  his  death  lo 
the  heirs  male  of  his  body  now  living,  and  to  such  other  heirs  male  and  female 
as  he  shall  hereafter  happen  to  have.  The  principal  question  was,  whether 
the  devise  to  the  heirs  of  the  body  of  Durdant  now  living,  was  a  vested  or  a 
contingent  remainder.  It  was  urged  that  a  man  cannot  take  as  heir  in  the  life 
of  his  ancestor,  for  nemo  est  hares  viventis.  But  it  was  resolved  that  it  was 
a  remainder  vested,  for  being  limited  to  the  heirs  of  the  body  of  Robert  Dur- 
dant now  living,  it  was  a  sufficient  designation  of  the  person,  and  as  much  as 
,g2i    ^  ^e  had  said  heir  apparent.     •The  ground  of  this  decision  is  the  use 

J  of  the  words  now  living.  If  it  had  not  been  for  the  introduction  of  these 
words,  the  general  doctrine  is  admitted.  And,  even  as  the  case  was,  Chief 
Baron  Atkyns,  and  Mr.  Justice  Powell,  were  of  opinion  that  it  was  a  contin- 
gent remainder,  but  as  there  had  been  a  judgment  in  the  House  of  Lords  or 
another  case  upon  the  same  will,  where  it  was  held  to  be  a  vested  remainder, 
they  thought  themselves  bound  by  that  decision.!  In  Darbison  v.  Beaumond^ 
Vin.  Devise,  U  b.  pi.  5,  a  remainder  was  devised  to  the  heirs  male  of  the  body 
of  E,  L*  lawfully  begotten.  E.  L.  was  living  at  the  tin\^  of  the  remainder 
y-^,   taking  place,  yet  it  was  *held  that  the  heir  apparent  should  take.     This 

-I  taken  by  itself  would  be  an  authority  to  show,  that  heir  in  a  will  means 
heir  apparent  without  any  further  language  to  show  such  a  meaning.  But  it 
is  a  very  short  minute,  and  begins  very  abruptly  in  these  words,  and  for 
default  of  such  issue,  without  stating  what  had  gone  before.  In  the  report 
of  the  same  case,  1  P.  ff'ms.  229,  it  appears  that  the  testator  by  his  will  gave 
a  legacy  to  E,  L.  whom  he  notices  as  being  living,  and  that  she  had  Uiree 
sons.  And  that  is  the  express  ground  of  the  decision.  Besides,  the  testator 
gave  the  heir  at  law  an  annuity,  which  showed  that  she  should  not  have  the 
estate.  But  this  judgment  of  the  Exchequer  was  reversed  in  the  Exchequer 
Chamber  by  the  two  chief  justices,  though  that  reversal  was  reversed  in  the 
House  of  Lords.  And  that  shows  there  was  a  great  difference  of  opinion  upon 
it.  (And  I  have  before  noticed,  that  in  the  case  of  Burchett  v.  Durdant,  2 
Vent.  311,  the  chief  baron  and  one  of  the  puisne  judges  were  of  a  different 
opinion,  only  that  they  considered  themselves  as  bound  by  the  decision  of  the 
House  of  Lords,  so  that  in  those  two  cases  all  the  three  chiefs  and  another 
judge  differed  in  opinion.)  The  same  case  is  reported  in  Fortescue,  18.  And 
there  it  appears  by  the  will  that  Elizabeth  Long  was  living,  and  that  is  the 
main  ground  of  the  argument  of  Fortescue.    And  these  cases,  therefore,  are  all 

t  The  ease  here  alluded  to  was  Jame*  v.  RichardMoHj  an  ejectment  on  the  demise  of  G. 
Durdantt  the  eldest  son  oi  Robert  Durdant,  It  is  reported  in  several  books,  2  Lev.  232  ; 
1  Ventr.  334  ;  Sir  T.  Ravm.  330;  and  Sir  T.  Jones,  29.  By  the  report  in  Lev.  it  appears 
that  the  Court  of  if.  S.  neld  that  the  remainder  vested  in  G,  Durdant^  as  keirnuile  of  his 
fsther,  that  judgment  was  reversed  in  the  Exchequer  Chamber,  but  affirmed  in  the  House 
of  Lords,  the  judgment  of  the  Exchequer  Chamber  being  there  retereed,  and  nothing  is 
there  stated  as  to  the  opinions  of  particular  Judges.  At  the  end  of  that  case  it  is  stated, 
that  upon  the  death  of  G.  Durdant  a  new  ejectment  was  brought  aeainst  his  heir,  and 
upon  a  new  hearing  of  this  matter,  judgment  was  given  in  the  K.  B.  for  the  heir,  that 
judgment  was  afirmed  in  the  Exchequer  Chamber,  and  again  in  the  House  of  Lords. 
According  to  the  report  in  Sir  T.  Ravm.  the  judgment  of  the  K,  B.  in  Jamet  v.  Siekard' 
fo»  was  reversed  in  the  Exchec^ner  Chamber,  **  nemine  eontradietnte  prater ^  Atkyns  Jus* 
ties  del  Com.  Bank."  According  to  the  report  in  1  Ventr.  334,  there  was  a  difference 
ofopinioD  in  the  Coortof  K,  B.,  Scruggs,  C.  J.,  Wylde,  and  Jonte,  Js.,  holding  that 
the  mnaiiider  was  vested,  Doibem,  J.,  that  it  was  contingent.  In  the  report  by  Sir  T* 
JTsucf ,  he  merely  states  what  ware  the  several  judgments  pronounced  in  the  case,  with- 
oat  alluding  to  the  opinions  of  individnal  judgea.  When  Burdkeit  v.  Durdani  afterwarda 
eaoM  bofore  the  Court  of  Exchequer  Chamber,  it  is  said  in  2  Ventr.  313,  that  Aikfns, 
C.  B.,  and  Pmntll,  Justice,  seemed  to  be  of  opinion  that  the  remainder  was  contingent. 
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word,  which  says  that  a  person  cannot  be  heir  till  the  ancest^'  ^  ^ 
if  that  be  so,  then  as  he  is  the  first  person  of  the  descendanj'  <  §  ^ 
tliat  fills  the  character  of  heir,  he  unites  in  him  all  ^/j,^    f  ^ 

description  ;  he  is  heir,  he  is  male  heir,  and  he  is  first  vf  >  *  ;,-     /^ 

There  is  a  maxim  in  the  law,  nemo  eat  hmree  *vivrf,  :•     f    ^         ^^ 
of  which  has  never  been  questioned  as  a  general  p^jf  ;  j  4      ^  ^j^p 

Lilt.  378  a.  it  is  said,  if  a  lease  for  life  be  made  r  ^y  \  ;  .?     ^  \  ^ 

of  J.  S.,  J.  S,  being  then  alive,  it  sufficcth  that    /.;  /  y  :  .i  of  the 

sently  out  of  the  lessor,  but  cannot  vest  in  the  h     ':  ,  ^  ':  "*  /  -^  ^^J 

father,  he  is  not  in  rerum  natura,  for  non    \  ;  J  ^  /  .  wlltm 

remainder  is  food  upon  this  contingency,  viz       •  '^  ,  .  ^^^^ 

lessee.     In  Archer^ $  case,  1  Co.  66  b.,  the         '  "  -      '  ^  coaformiw 

wards  to  the  next  heir  male  of  the  body  f  ''  '    ^^^^  ^^  ^^tgi) 

body  of  such  next  heir  male.     A,  made     .  - ,  '         .  ust  as  it  vas,  and  is 

heir  of  A.  could  not  enter  for  a  forfe'    /      '  ^^^  ^  ^j^j^,,  ^^  Court 

heir  as  long  as  A.  lives.    It  was  also     '  ^^  ^^  „^^  ^^  ^H  ^^^^  ^ 

heir  of  A.  18  good,  although  he  canr.  ^  ^^^  apparent  where  nothing 

IS  sufficient  that  the  remainder  ves'  •         ^^^^^    All  these  cases,  therefom 

mines.     In  Chailoner ^nd  Bowy  ^^^^  ^^  ^.jU  ^  ghow  that  the 

his  youngest  son  m  tail,  remain'  /  a  way  as  proves  the  testator  to  ha« 
remainder  to  the  daughters  in  ,  ^  considered  as  he  intended  it.  but  they 
out  issue,  living  the  eldest  sc  ^,^  ^^  j^  ^^^.       ^  ^^^^^  ^^^  he  did 

of  novel  dtsaetatn.  It  wa?  ,  ^^  j^  ^^  ^^^^^  ^^^^^^^  ^^^^  ^^^  ^^^  to  or 
his  father,  cannot  take  m  '  ^^^  descendants  of  some  one  individual ;  here  the. 
none  can  be  said  or  hel<'  ^^^^^  ^^  ^^  ^^^  ^j^^^  ^^  preference  is  shownio 
way  of  devwe  the  law  descendants ;  they  are  aU  treated  ♦alike  where  r,^ 

the  devisor  sha    prev  J^^^^^  ^  ^      jj^^  such  of  them  as  shall  be  ^^ 
held  that  as  weUm    .^^der-man  comes  to  the  estate.     Probably  the  testator 
ment  was  given  fo   ;j«^^ference,  and  to  avoid  that,  he  purposely  made  itcontin- 
made  a  settleme  j.^^f  the  family  should  have  the  estate, 
hve,)  remainder  ^^4r^.^^y  .^  ^^  p^^^^^^  ^.^^^  ^^  ^^  ^^^^  ^,^  ^  ^  j^e  object 

use  of  ^^}^^y:yi  i^rxnty,  is  only  what  must  frequendy  occur  in  devises  of  coo- 
and  A.  and  1  .^^/^^  j^  Boreton  v.  Nichols,  Cro.  Car.  364.  Litt.  Rep.  159. 
and  fine  to  ^/,^^ent  to  the  use  of  himself  for  life  ;  remainder  to  C,  his  second 
>j^ihout  1'  >^i;^^ainder  to  the  use  of  the  first  son  of  C.  who  should  have  issue 
I  he  ijo  /^^j^y  and  his  heirs  for  ever  ;  which  is  quite  as  uncertain  and  c<jd- 
limited  >  vA^  iaont 
f        ,     JJ    tft^  present. 

'H*     V^/dering,  however,  what  is  the  meaning  of  the  word  heir,  it  is  neces- 

I  r      ^J^Yf  should  advert  to  a  numerous  class  of  cases  arising  out  of  tlie  doc* 

h         f^f^^^^^  ^°  Littleton,  ».  21.  22,  23,  24,  and  in  Lord  Coke's  Commenta- 

tne       -^l     ,,.„^  tKot  fr.  ^«f;#i«  «  -.^^o^.,  ♦^  claim  as  purchaser  under  a  demise  10 

under  particular  circumstances,  a  per- 


V 

i»^'*,n5t  show  that  he  fills  every  part  of  the  description,  and  that  he  is  actuaJ 

i^    That,  I  think,  is  true  as  far  as  applies  to  this  case,  and  as  I  have  endear 

^  (0  show  ;  but  a  very  numerous  class  of  cases,  as  applicable  to  this  riue. 

^  occurred,  and  are  collected  in  a  most  elaborate  and  ingenious  note  of  Mr. 

^trrave  to  Coke  Littleton,  24  b.,  and  in  another  note  to  Coke  lAltlttony  iw 

^  Yhe  cases  he  ♦refers  to,  are  in  support  of  Lord  Coke's  position,  that  ^^g 

J  entitle  a  person  to  take  by  purchase  under  a  limitation  to  the  heir 

/^inale,  it  is  necessary  to  show  the  person  to  be  heir  as  well  as  female. 

I  have  not  entered  into  a  consideration  of  these  authorities,  as  I  think  they 
,^  not  bear  upon  this  case ;  and  for  the  decision  of  the  question,  I  think  it  i^J 
material  whether  Lord  Coke  is  right  or  wrong.  The  point  in  all  this  class  o» 
cases  has  been,  whether  the  person  claiming  was  heir  as  well  as  heir  appai«n|^ 
i.  e.  not  whether  he  or  she  was  heir  with  reference  to  the  maxim  oi  nemo  (^ 
hmres  viventia,  but  heir  with  reference  to  somebody  else  being  heir,  and  there 
fore  the  person  .claiming  being  neither  heir  as  representing  a  deceased  sncef^ 
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^     "^^^  This  may  be  illustrated  by  what  Lord  Coke  says  in  Co. 

^%        ^^^  **  ™*^  giveth  lands  to  a  man,  and  the  heirs  female  of  his 

^o/^'i,  _         ^  ^  '^9ue  a  son  and  a  daughter,  the  daughter  shall  inherit ; 

\%J^=>^  C^  •»  statute  working  with  it)  shall  be  observed.     Bo'. 

^  V*^^^>-^^4,      *^^!&»  n«rise,  for  if  ^,  have  issue  a  son  and  a  daugh- 

J^^^^'^^f^Jy',^       ^^  -^raainder  to  the  heirs  female  of  the  body  of 

^^  %y^^1^^^^.     ^  nothing,  because  she  is  not  heir ;  because 

%y^*:^^^^^'>^%  "^^c**  "^^  ^  ^^^ »  because  the  brother 

^o   -^  ^^^^•^<5J^^  *%  'inot  be  observed  ;  because  here  is 

>  ^J^^^^  *^  hereupon." 

'^^^^^*  ^  ^Jf^4  ^<>l'^-  .  '•"  <  -rent  claimants  are  heirs  or  not, 

^  /%.  "^  ^  '^  '**'^  "  ^*\%'y^  '^ir  *^r  the  death  of  his  ancestor, 

V.  "^<^  ^%^  %d:^4,  "^         '  >^  '*o  i«  beir  to  ^f//y,  the  •fourth  daugh- 

<^ '  '^   V^'V  ^'^  '<   ^'^^  ^*^®  ^«  ^^  7%0f/MM  CAtVco//  Wnler, 

<^-,    Z^**^  //  *  ♦^  '^  ^  '<#  second  daughter,  or  as  is  the  case  of  Mai 

f     yt/^'^ ^"^^^ ry    .5,  ^"^  .ent  to  his  mother  Betty,  who  was  heir  of 

^  '^-ifS^'^^^  ' '',^'fV  '^  -  each  of  these  three  persons  represent  an  ances 

- ',  ^  '^—  "^V  '^'  otively  heirs ;  each  is  therefore  an  heir  in  one  sense 

•  ,    '":^  ^  ^'  It  is  not  a  question  of  beipg  heir  to  the  testator,  or 

'  ^.      ^  .  Chilcottf  it  is  an  heir  of  the  branch  of  his  family,  which 

-  ,^  of  five  females,  each  of  whom  was  to  be  an  ancestor,  from 

•■  ieirs  were  to  spring. 

.  particularly  noticed  the  claim  of  Matthew  Perratt ;  his  claim  is 

^le  same  objection  as  that  of  Winter^  because  though  his  mother  Betty 

.e  heir  to  her  mother  Mary  on  the  death  of  Mary,  yet  Beilv,  the  daugh- 

oi  her  mother  Mary^  is  still  living,  and  therefore  M.  Perratt  does  not  even 

'^ow  fill  the  character  of  Aetr,  as  his  mother  is  alive  ;  and  his  claim,  therefore, 

^^nnot  be  supported.' 

And,  upon  the  whole  of  the  case,  I  think  it  resolves  itself  into  this,  whether 
4e  word  heir  is  to  be  taken  to  mean  the  heir  of  a  deceased  ancestor  or  heir 
^parent ;  and  as  I  think  it  means  the  heir  of  a  deceased  ancestor,  I  think 
judgment  should  be  given  for  the  plaintifiT  on  the  count  on  the  demise  of  Cath* 
■fine  Finey^  in  the  action  in  which  she  and  Thomas  Vtney  and  T,  Oreenaladi 
are  lessors  of  the  plaintiff;  and  judgment  for  the  defendant  on  the  other  counts 
on  the  several  demises  of  Thomas  Viney  and  71  Greenslade^  and  also  for  the 
defendant  in  the  two  other  ejectments. 

•as  1  *HoLROYD,  J.  The  dififerent  claims  of  the  several  parties  in  these 
J  three  ejectments,  arise  upon  the  will  of  Emanuel  Chilcott,  made  16th  of 
March^  1786.  By  that  will,  after  giving  half  of  Trucktvell  estate  (that  estate 
being  the  premises  in  question)  unto  JEleanor  White,  during  her  natural  life, 
and  the  other  half  (inter  alia)  unto  Elizabeth  Chilcottf  his  wife,  during  her 
natural  life,  with  power  for  her  to  give  what  she  thought  proper  to  her  sisters 
Eleanor  fVhite  and  Ann  White,  during  their  natural  lives,  he  devises  as  fol- 
lows :  **And  afler  the  above  lives  being  expired,  that  is  to  say,  Elizabeth  Chit- 
eott^  Eleanor  White,  and  Jinn  White,  all  the  lauds,  rights,  profits,  and  here- 
ditaments of  Truckwell  estate,  to  come  to  John  Chilcott,  my  kinsman,  living 
in  London,  or  Ms  male  heir,  if  any,  free  land,  not  to  be  sold  nor  mortgaged  on 
any  account  whatsoever ;  but  to  remain  in  the  Chilcott* s  family  for  land  of 
inheritance,  with  two  cottages,  gardens,  and  orchard,  in  the  parish  of  Bromp* 
ton  Raiph,  adjoining  to  the  aforesaid  Truckwell  estate,  called  by  the  name  of 
Middle  Weteombe,  free  land,  and  if  no  male  heir,  lawfully  begotten  by  the 
said  John  Chilcott,  then  the  above  lands .  to  fall  to  the  first  mme  heir  of  the 
branch  of  my  uncle  Richard  Chilcott's/amt/y,  who  lived  at  Hancrick  Parm, 
yielding  and  paying  urUo  such  of  the  daubers  of  the  aforesaid  Richard 
Chflcott,  which  shall  be  then  living,  the  sum  of  100/.  each  at  the  time  of  the 
taking  possession  of  the  aforesaid  estates,** 
The  testator  died  the  27th  of  May,  1787)  leaving  the  above  named  John 


370   Doe  dem.  Winter,  v.  Perratt.  H.  T.  1826.   [63 

the  same,  and  appear  to  have  undeigone  great  consideration,  but  the  decision 
was  by  no  means  founded  on  the  unanimous  opinion  of  the  judges.  It  is  not, 
however,  necessary  to  question  the  doctrine  there  established ;  it  appears  quite 
correct  and  consistent  with  the  general  rules  of  law.  In  *Goodright  r^^ 
dem.  Brooking  v.  White^  2  Biackst  1010,  devise  was  of  a  remainder  ^ 
to  the  heirs  and  assigns  of  Margaret  ^f\,  and  held  that  her  heir  might  take 
though  she  was  alive ;  but  it  appeared  by  the  will  that  she  was  alive.  De 
Grey^  C.  J.,  says,  that  within  a  century,  a  more  liberal  construction  of  the 
words  of  a  testator  has  prevailed,  and  they  have  been  generally  taken  in  their 
popular  sense,  and  he  cites  cases  to  show  that  where  the  words  now  living 
have  been  used,  the  person  called  heir  may  take,  notwithstanding  the  ancestor 
be  ahve.  In  that  respect  De  Grey^  C.  J.,  delivers  his  opinion  in  conformity 
with  the  cases  I  have  already  cited,  and  this  case  in  Blackatone  docs  not  go 
in  the  least  further  than  those  cases,  and  leaves  the  law  just  as  it  was,  and  is 
only  a  recognition  of  the  decision  in  the  House  of  Lords,  in  which  the  Court 
of  Common  Pleas  in  this  instance  acquiesced ;  but  it  does  not  at  all  touch  the 
point,  whether  the  word  heir  can  be  held  to  mean  heir  apparent  where  nothing 
in  the  will  tends  to  show  it  was  used  in  that  sense.  All  these  cases,  therefore, 
•only  come  to  this,  that  if  there  be  sufficient  upon  the  will  to  show  that  the 
word  heir  is  used  in  the  will  in  such  a  way  as  proves  the  testator  to  have 
meant  heir  apparent,  it  shall  be  so  considered  as  he  intended  it,  but  they 
establish  nothing  more.  In  this  will  there  is  nothing  to  show  that  he  did 
intend  it  to  mean  heir  apparent.  In  the  cases  above  cited,  the  words  heir  or 
fheira  have  been  applied  to  the  descendants  of  some  one  individual ;  here  the^ 
:are  applied  generally  to  those  of  the  five  sisters.  No  preference  is  shown  to 
.any  of  them,  or  of  their  descendants ;  they  are  all  treated  •alike  where  r,g* 
•there  is  a  sum  of  100/.  directed  to  be  paid  to  such  of  them  as  shall  be  ^ 
alive  when  the  remainder-man  comes  to  the  estate.  Probably  tlie  testator 
wished  to  show  no  preference,  and  to  avoid  that,  he  purposely  made  it  contin- 
gent as  to  which  part  of  the  family  should  have  the  estate. 

This  sort  of  uncertainty  in  the  present  will,  as  to  who  was  to  be  the  object 
of  the  testator's  bounty,  is  only  what  must  frequendy  occur  in  devises  of  con- 
tingent remainders.  In  Boreton  v.  Nichols,  Cro.  Car.  364,  Litt.  Rep.  159, 
^.  made  a  feoffment  to  the  use  of  himself  for  life  ;  remainder  to  C,  his  second 
son,  for  life  ;  remainder  to  the  use  of  the  first  son  of  C\  who  should  have  issue 
male  of  his  body,  and  his  heirs  for  ever ;  which  is  quite  as  uncertain  and  con- 
tingent as  the  present. 

In  considering,  however,  what  is  the  meaning  of  the  word  /icir,  it  is  neces- 
sary that  I  should  advert  to  a  numerous  class  of  cases  arising  out  of  the  doc- 
trine laid  down  in  Littleton,  ».  21,  22,  23,  24,  and  in  Lord  Cokeys  Commenta- 
ries upon  them,  that  to  entitle  a  person  to  claim  as  purchaser  under  a  devise  to 
heirs  male  or  heirs  female  of  the  body,  under  particular  circumstances,  a  per- 
son must  show  that  he  fills  every  part  of  the  description,  and  that  he  is  actual 
heir.  That,  I  think,  is  true  as  far  as  applies  to  this  case,  and  as  I  have  endeav- 
ored to  show  ;  but  a  very  numerous  class  of  cases,  as  applicable  to  this  rule, 
have  occurred,  and  are  collected  in  a  most  elaborate  and  ingenious  note  of  Mr. 
Jiar grave  to  Coke  Littleton,  24  b.,  and  in  another  note  to  Coke  Littleton,  164 
b.  The  cases  he  'refers  to,  are  in  support  of  Lord  Coke's  position,  that  ri^^et 
to  entitle  a  person  to  take  by  purchase  under  a  limitation  to  the  heir  *- 
.female,  it  is  necessary  to  show  the  person  to  be  heir  as  well  as  female. 

I  have  not  entered  into  a  consideration  of  these  authorities,  as  I  think  they 
«do  not  bear  upon  this  case ;  and  for  the  decision  of  the  question,  I  think  it  not 
material  wheUier  Lord  Coke  is  right  or  wrong.  The  point  in  all  tliis  class  of 
cases  has  been,  whether  the  person  claiming  was  heir  as  well  as  heir  apparent ; 
i.  e.  not  whether  he  or  she  was  heir  with  reference  to  the  maxim  of  nemo  est 
hseres  viventis,  but  heir  with  reference  to  somebody  else  being  heir,  and  there 
fore  the  person  xlaiming  being  neither  heir  as  representing  a  deceased  ancestor 
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or  heir  apparent  This  may  be  illustrated  by  what  Lord  Coke  says  in  Co, 
Idtt.  24  b.  ^  When  a  man  ^veth  lands  to  a  man,  and  the  heirs  female  of  his 
body,  and  dieth,  having  issue  a  son  and  a  daughter,  the  daughter  shall  inherit ; 
for  the  will  of  the  donee  (the  statute  working  with  it)  shall  be  observed.  Bo', 
in  case  of  a  purchase  it  is  otherwise,  for  if  ^.  have  issue  a  son  and  a  daugh- 
ter, and  a  lease  for  life  be  made,  remainder  to  the  heirs  female  of  the  body  of 
jtf.,  ^.  dieth,  the  heir  female  can  take  nothing,  because  she  is  not  heir ;  because 
she  must  be  both  heir  and  heir  female,  which  she  is  not ;  because  the  brother 
is  heir,  and  therefore  the  will  of  the  giver  cannot  be  observed ;  because  here  is 
DO  gifl,  and  therefore  the  statute  cannot  work  thereupon.*' 

But  the  question  here,  is  not  whether  the  different  claimants  are  heirs  or  not, 
for  each  of  them  is  an  heir,  i.  e.  either  an  heir  after  the  death  of  his  ancestor, 
^aoji  ^  is  the  case  of  TViomat  Viney,  who  is  heir  to  Betty ,  the  *fourth  daugh- 
^^  ter  of  Richard  Chiicott,  or  as  is  the  case  of  Thomas  Chilcott  Winter^ 
who  was  heir  apparent  to  Joan^  the  second  daughter,  or  as  is  the  case  of  Mai 
thew  Perratt^  who  is  heir  apparent  to  his  mother  Betty,  who  was  heir  of 
Mary  J  the  first  daughter.  For  each  of  these  three  persons  represent  an  ances 
tor  of  whom  they  are  respectively  heirs ;  each  is  therefore  an  heir  in  one  sense 
or  another  of  the  word.  It  is  not  a  question  of  beipg  heir  to  the  testator,  or 
being  heir  to  Richard  ChilcotU  it  is  an  heir  of  the  branch  of  his  family,  which 
branch  consisted  of  five  females,  each  of  whom  was  to  be  an  ancestor,  from 
whom  several  heirs  were  to  spring. 

I  have  not  particularly  noticed  the  claim  of  Matthew  Perratt ;  his  claim  is 
liable  to  the  same  objection  as  that  of  Winter,  because  though  his  mother  Betty 
became  heir  to  her  mother  Mary  on  the  death  of  Mary,  yet  Betty,  the  daugh- 
ter of  her  mother  Mary,  is  still  living,  and  therefore  M,  Perralt  does  not  even 
now  till  the  character  of  AetV,  as  his  mother  is  alive  ;  and  his  claim,  therefore, 
cannot  be  supported.* 

And,  upon  the  whole  of  the  case,  I  think  it  resolves  itself  into  this,  whether 
(he  word  heir  is  to  be  taken  to  mean  the  heir  of  a  deceased  ancestor  or  heir 
tppareni ;  and  as  I  think  it  means  the  heir  of  a  deceased  ancestor,  I  think 
judgment  should  be  given  for  the  plaintiff  on  the  count  on  the  demise  of  Caih* 
rine  Viney,  in  the  action  in  which  she  and  Thomas  Finey  and  T  Oreensladi 
are  lessors  of  the  plaintiff;  and  judgment  for  the  defendant  on  the  other  counts 
on  the  several  demises  of  Thomas  Finey  and  T  Greenslade,  and  also  for  the 
defendant  in  the  two  other  ejectments. 

,gg  1  ^HoLROYO,  J.  The  different  claims  of  the  several  parties  in  these 
-I  three  ejectments,  arise  upon  the  will  oi  Emanuel  Chilcott,  made  16th  of 
March,  1786.  By  that  will,  after  giving  half  of  Truckwell  estate  (that  estate 
being  the  premises  in  question)  unto  Eleanor  White,  during  her  natural  life, 
and  the  other  half  (inter  alia)  unto  Elizabeth  Chilcott^  his  wife,  during  her 
natural  life,  with  power  for  her  to  give  what  she  thought  proper  to  her  sisters 
Eleanor  White  and  Ann  White,  during  their  natural  lives,  he  devises  as  fol- 
lows :  *'And  afler  the  above  lives  being  expired,  that  is  to  say,  Elizabeth  Chit' 
cott,  Eleanor  White,  and  Ann  White,  all  the  lauds,  rights,  profits,  and  here- 
ditaments of  Truckwell  estate,  to  come  to  Jolm  Chilcott,  my  kinsman,  living 
in  London,  or  his  male  heir,  if  any,  free  land,  not  to  be  sold  nor  mortgaged  on 
any  account  whatsoever ;  but  to  remain  in  the  Chilcotfs  family  for  land  of 
inheritance,  with  two  cottages,  gardens,  and  orchard,  in  the  parish  of  Bramp- 
ton Ralph,  adjoining  to  the  aforesaid  Truckwell  estate,  called  by  the  name  of 
Middle  Wetcombe,  free  land,  and  if  no  male  heir,  lawfully  begotten  by  the 
said  John  Chilcott,  then  the  above  lands  to  fall  to  the  first  male  heir  of  the 
branch  of  my  uncle  Richard  Chilcott's /amuy,  who  lived  at  Bancrick  Jrarm, 
yielding  and  paying  unto  such  of  the  daughters  of  the  (foresaid  Richard 
Chilcott,  which  shall  be  then  living,  the  sum  of  IQOL  each  at  the  time  of  the 
taking  possession  of  the  aforesaid  estates,** 

The  testator  died  the  27th  of  May,  1787,  leaving  the  above  named  John 
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ChilcotU  who  was  his  cousin  and  heir  at  law,  surviving,'  who  afterwards  dying 
without  issue  male,  in  the  lifetime  of  Eleanor  Whitt^  his  estate  tail  became 
extinct,  and  Elizabeth  Chilcott,  the  testator's  widow,  *having  devised  her  rtag 
moity  of  the  Tntckwell  estate  to  Eleanor  fVhite^  for  her  life  ;  and  ^ 
Eleanor  fVhite  having  survived  Elizabeth  Chilcott  and  ^nn  White,  and  dying 
on  the  14th  of  July,  1820,  all  their  life  estates  then  became  extinct ;  and  tlie 
question,  therefore  is,  whether  any  and  what  person  is  entitled  to  tlie  Truck- 
well  estate  under  the  devise,  by  which  that  estate  (after  the  determination  of 
the  above  preceding  life  estates,  and  also  of  the  estate  given  in  tail  male  to  John 
Chilcott)  M'as  to  fall  "  to  the  first  male  heir  of  the  branch  of  the  testator's  uncle 
Richard  Chilcott* 8  family ;"  or  whether  that  devise  is  void  for  uncertainty,  so 
as  to  make  the  estate  go  by  descent  to  the  testator's  heir  at  law.  As  far  as  the 
intention  of  the  testator  is  ascertained  and  considered  in  the  construction  to  be 
given  to  this  will,  it  may  be  material  to  consider  what  the  state  of  things  wa« 
with  regard  to  the  Chilcott  family  at  the  time  of  the  making  of  the  will ;  for  i| 
is  laid  down  by  fVilles,  C.  J.,  in  delivering  the  judgment  of  the  Court  of  Com 
mon  Pleas  in  Doe  v.  Underdown,  Willes,  296,  to  be  one  of  the  certain  and 
established  rules  for  the  construction  of  wills,  that  the  intent  of  tlie  testatoi 
ought  always  to  be  taken  as  things  stood  at  the  time  of  the  making  of  his  wilL 
This  rule  of  law  had  been  before  laid  down  by  Lord  C,  J.,  King  in  ffnght  v, 
Hal^  and  has  been  since  confirmed  by  Lord  Ellenborough  in  delivering  the 
judgment  of  the  Court  of  King's  Bench  in  Doe  v.  Scott,  3  M.  &.  S.  306. 

There  appears  to  have  been  originally  three  branches  of  the  Chilcott  family ; 
one  branch,  of  which  the  testator  himself  was  the  only  surviving  person,  but 
two  other  'branches  still  remained,  both  which  the  testator  had  in  his  r^^^ 
contemplation  in  his  devises  of  the  Truckwell  estate.  One  of  those  two  ^ 
branches  had  consisted  of  his  elder  uncle  John  Chilcott,  who  was  dead,  leaving 
only  one  child,  the  testator's  said  kinsman  John  Chilcott,  named  in  the  will, 
who  at  the  time  of  making  the  will  was  living,  and  had  one  child  only,  a  daughter, 
then  unmarried.  As  to  the  other  of  those  two  branches,  which  the  testator 
calls  the  branch  of  his  uncle  Richard  Chilcotfs  family,  Richard  Chilcott,  who 
was  the  testator's  younger  uncle,  was  dead  without  issue  male,  but  he  had  left 
five  daughters,  all  married  and  living ;  Mary,  the  eldest  daughter,  had  four 
daughters,  but  no  son  or  male  descendant  then,  and  each  of  the  other  daughters 
of  Richard  Chilcott  had  a  son  or  sons  then  living.  This  was  the  state  of  tlie 
Chilcott  family  at  the  time  of  making  the  lyill,  and  the  same  continued  to  be 
so  until  the  testator's  death  ;  and  these  five  daughters  of  Richard  Chilcott,  and 
their  children,  were,  at  the  time  of  making  the  will,  all  well  known  to  the  tes- 
tator. This  being  found  to  be  the  state  of  things  at  the  time  of  making  the  will, 
let  us  see  what  these  devises  are,  as  they  regard  each  of  those  two  remaining 
branches  of  the  family.  With  respect  to  the  first  of  those  branches,  tlie  testa- 
tor directs  the  premises,  after  the  life  estates  are  expired,  to  come  to  John  Chil- 
cott, (who  was,  as  above  stated,  the  son  of  the  testator's  elder  and  deceased 
uncle  John  Chilcott,)  or  to  his  male  heir,  if  any,  not  to  be  sold  or  mortgaged, 
but  to  remain  in  the  Chilcott  family  for  land  of  inheritance,  and  if  no  male 
heir,  lawfully  begotten  by  the  said  John  Chilcott,  the  devisee,  then  he  devises 
over  in  favor  of  the  first  male  heir  of  the  second  of  those  two  branches.  The 
devise  as  to  the  first  of  these  two  branches  of  the  Chilcott  'family,  was,  p^^. 
in  truth,  a  devise  to  such  person  only,  as  either  was,  at  the  time  of  making  *■ 
the  will,  or  would  be  at  the  time  of  the  death  of  the  testator,  when  Uie  will 
would  first  begin  to  operate,  the  male  heir  of  that  branch  of  the  family  in  that 
strict  sense  which  the  maxim  **  nemo  ett  hstres  viveniiSf*  requires.  John 
Chilcott,  the  devisee,  was,  in  the  most  strict  sense,  the  male  heir  of  that  branch 
of  the  family,  his  father  being  dead.  If  he,  ^erefore,  survived  the  testator,  he 
would  be  the  only  person  to  take  under  the  devise  to  or  in  faror  of  that  branch 

t  FoH.  189.'  8  Mod.  288.  8.  C,  by  the  names  of  Wright  r.  Horm. 
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of  the  family  :  and  so  it  would  be  in  case  he  died  before  the  testator,  supposing 
that  his  male  heir  would  take  no  estate  by  purchase,  as  would  be  the  case  if  in 
the  devise  to  him,  **  or  to  his  male  heir,  if  any,'*  the  word  or  is  to  be  construed 
and.  Bat  supposing  the  words  are  to  be  taken  stricdy  in  the  disjunc- 
tive, so  as  to  prevent  the  estate  to  the  male  heir  from  lapsing  by  the  father's 
death  during  the  testator's  lifetime,  still  no  person  could  take  under  that  devise, 
who  was  not  both  heir  (in  the- above  sense  of  the  word  heir)  and  male,  accord- 
in?  to  the  cases  put  by  Lord  Coke  in  Co,  Litt.  25  6.;  and  the  son  of  John 
CaHcotU  in  case  he  left  one,  or  if  otherwise,  the  son  of  his  daughter,  in  Cuse 
she  had  died  and  left  one,  would  be  the  only  person  to  take  under  the  above 
description  according  to  those  authorides.  Her  son  might  have  taken,  being 
both  heir  and  male,  but  according  to  those  authorides,  the  estate  would,  1  think, 
not  have  gone  to  her  son,  unless  she  were  dead,  he  not  answering  that  descrip- 
tion of  heir  during  her  life,  unless  somiediing  can  be  collected  from  the  will  to 
show  a  contrary  intent,  and  no  such  contrary  intent,  I  think,  can  be  sufiiciendy 
^o,  made  to  appear.  No  other  *male  heir,  but  an  heir  male  of  his  body, 
-I  could  take  under  the  above  description,  whether  by  descent  or  purchase, 
for  the  words  **  his  male  heir,"  to  be  a  good  description  in  a  will,  to  take  as  a 
purchaser,  are  to  be  construed  "  heir  male  of  his  body,"  according  to  the  doc- 
trine laid  down  in  Co.  Litt.  27  a.,  Hob.  32.,  and  Lord  Ossulston's  case,  11 
Mod.  189.  3  S^lk.  33d:  even  if  the  subsequent  words,  **  and  if  no  male  heir 
lawfully  begotten  by  the  said  John  Chilcoti^*'  had  not  shown  that  such  must  be 
the  construction.  If  they  are  to  be  construed  words  of  purchase,  his  («/.  C^s) 
son,  if  he  had  one,  would,  instead  of  the  father,  have  taken  as  a  purchaser 
under  that  description,  if  the  father  had  died  in  the  testator's  lifetime,  as  that 
son  would  then  have  been  the  heir  male  of  the  body  of  his  deceased  father,  and 
of  that  branch  of  the  family,  within  the  same  strict  sense  of  the  above  maxim  ; 
and  so  might  the  daughter's  son  (if  he,  •/.  C,  left  no  son,  and  the  daughter 
were  dead)  have  taken  by  purchase,  though  not  by  descent  under  that  descrip- 
tion. So  that  no  person  could,  I  think,  be  held  to  take  under  the  devise  in 
favor  of  the  first  of  these  two  branches  of  the  family  of  the  Chilcotls,  unless 
he  was,  or  until  he  came  under  the  description  of  **  male  heir,"  within  the  above 
maxim  «^  nemo  eat  hserea  vivetUia.^* 

This  being  in  my  opinion  the  effect  of  the  devise  in  favor  of  the  first  of  the 
above  two  branches  of  the  Chikott  family,  that  no  one  but  a  male  heir,  accord- 
ing to  the  above  strict  sense  of  the  expression  **  male  heir,"  could  take  under 
It;  and  the  words  *<  male  heir,"  (so  far  as  they  regard  a  male  heir  of  that 
^«^  branch  of  the  family,)  *being  used  by  the  testator  only  in  that  same  strict 
•1  sense,  let  us  see  what  the  devise  over  in  favor  of  the  second  of  the  above 
two  branches  of  the  Chilcott  family  is,  and  what  should  be  its  construction ; 
and  whether  the  devise  in  favor  of  the  first  branch,  and  the  necessary  effect  of 
that  devise  can,  and  if  so,  how  far  it  can,  aid  us  in  the  collection  of  the  testator's 
intention,  or  in  the  legal  construction  and  effect  that  is  to  be  given  to  this  devise 
over  in  favor  of  the  second  branch.  This  devise  over  is,  **  and  if  no  male  heir 
lawfully  begotten  by  the  said  John  CfiiUott^^^  that  is  to  say,  **  if  no  such  male 
heir  of  the  body  of  John  Chilcott^  the  devisee,  as  the  above  maxim  requires ;" 
then  "  the  above  lands  to  fall  to  the  first  male  heir  of  the  branch  of  my  uncle, 
Richard  ChilcotCa  family."  There  were,  at  the  time  of  making  the  wUl,  male 
heira  apparent  of  the  respective  bodies  of  the  four  younger  daughters  of  Rich- 
ard ChOcotif  and  this  was  known  to  be  so  by  the  testator,  and  yet  he  does  not 
(as  he  did  as  far  as  could  be  done  in  the  devise  in  favor  of  the  first  of  the 
above  two  branches  of  the  family,  viz.  in  the  devise  to  his  kinsman,  John 
Chilcott^  or  his  male  heir)  designate  any  person  by  name  as  the  person  he 
intended  should  take,  as  he  might  easily  have  done,  if  he  intended  the  first  male 
heir  apparent,  as  such  heir  was  then  in  eaae,  and  the  testator  knew  him.  Nor 
does  he  say  from  which  daughter  of  Richard  Chilcott  such  male  heir  shoulfi 
be  descended.     But  the  heirs  of  Rieliard  Chilcott  were  then  all  females,  and 
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the  testator  did  not  intend  the  estate  should  fall  to  a  female  heir  or  heirs.  I 
consider  his  intent  to  have  been  (and  unless  his  intent  can  be  shown  to  have 
been  otherwise,  the  legal  construction,  I  think,  must  be)  that  when  and  as  soon 


as  *there  came  to  be  a  male  heir,  instead  of  a  female  one  (which  could 


[•7i 


only  be  by  there  arising  a  male  heir  within  the  maxim  ^  nemo  eat  hatres 
viventi8,**)  the  estate  should  go  to  and  vest  in  such  male  heir,  and  the  testator 
contemplated  that  there  would,  or  at  least  might  be  such  a  male  heir  by  the 
death,  in  the  interim,  of  some  at  least  of  those  female  heirs,  the  daughters  of 
Richard  Chilcott^  as  appears  by  the  condition  or  proviso  that  the  male  heir 
should  pay  to  such  of  his  {JRidtard  ChileoWa)  daughters,  which  should  be  then 
living,  100/.  each,  at  the  time  of  taking  possession  of  the  aforesaid  estates. 
The  eldest  daughter  had  no  son,  but  had  four  daughters,  the  eldest  of  whom, 
after  the  testator's  death,  bore  a  son,  the  defendant,  Matthew  Perratt:  but  he 
is  not  even  yet  a  male  heir  of  that  branch  of  the  family,  within  the  description 
of  the  maxim,  his  mother  being  still  living ;  and  instead  of  being  the  first,  he 
is  the  last  male  heir  of  the  famSy  in  the  order  of  time  of  birth,  even  if  an  heir 
apparent  is  to  be  considered  as  coming  within  the  devise.  The-  person  who 
first  became  such  male  heir,  in  that  strict  sense  of  the  expression,  was  Thomas 
Viney,  the  son  of  Betty  Vinev^  Richard  ChilcotCa  fourdi  daughter,  who,  on 
the  death  of  his  mother,  who  med  on  the  24  th  of  February ^  1804,  in  the  life- 
time of  Eleanor  IVhite^  and,  consequently,  during  the  continuance  of  her  pre- 
ceding life  estate,  became  the  male  heir  of  the  body  of  his  mother,  and  her  sole 
heir,  within  that  strict  sense  of  the  above  maxim,  and  became  also  the  first  male 
heir  of  the  body  of  Richard  Chilcott,  in  order  of  time,  according  to  that  strict 
sense,  though  not  his  true  and  complete  heir  within  the  maxim  of  all  the  co-par* 
ceners  making  but  one  heir,  but  such  a  male  heir,  as  under  the  *denomina-  r^m^ 
tion  of  male  heir  in  a  will,  to  be  capable  of  taking  as  a  purchaser,  accord-  ^ 
ing  to  Co.  Litt,  25  6.,  though  he  claimed  through  a  female  ;  and  though  he  could 
not  on  that  account  take  an  estate  by  descent,  as  Richard  ChilcotCa  heir  male. 
But  he  was,  in  the  fullest  and  strictest  sense  of  the  words  "  male  heir,'*  the  com- 
plete male  heir  of  the  body  of  his  mother,  and,  consequently,  the  complete 
male  heir,  in  that  same  full  and  strict  sense,  of  the  bod^  of  one  of  Richard 
ChilcotCs  family  and  co-heirs,  though  he  did  not  fill  the  character  of  full  male 
heir  of  the  body  of  Richard  Chilcoti  himself,  within  the  maxim,  that  all  the 
parceners  together  make  but  one  heir.  But  the  devise  over  is  not  **  to  the  first 
male  heir  of  Richard  Chitcott,^'  or  "  of  the  body  of  Richard  Chilcottj**  but 
"  of  the  branch  of  Richard  Chilcoti* 8  family,"  which  I  apprehend  must  be 
taken  to  mean  the  first  male  heir  of  one  of  his  daughters,  whether  the  words 
of  the  will,  **  the  first  male  heir  of  the  branch  of  m v  uncle,  Richard  Chilc6tt'*$ 
family"  are  to  be  construed  as  if  the  expression  had  been  either  **  the  first  male 
heir  of  my  uncle  Richard*i  branch  of  tfie  Chilcott  family,"  or  had  been  •*  the 
first  male  heir  of  a  branch  of  Richard  ChilcotVs  family ;"  and  the  devise  must* 
I  think,  have  one  of  those  two  constructions  given  to  it ;  for  in  the  state  of  that 
family,  it  cannot,  I  think,  be  supposed  that  the  testator  meant  by  his  expresion 
"  first  male  heir,"  &c.,  a  person  or  persons  who  should  fill  the  character  of 
heir  male  of  the  body  of  Richard  Chilcott,  or  of  the  whole  family^  within  the 
above  maxim  of  all  the  parceners  making  but  one  heir,  so  as  to  substantiate  the 
claim  made  in  one  of  these  ejectments,  in  behalf  of  a  son  of  each  of  Richard 
ChilcotCs  daughters.  Such  a  construction  would,  instead  of  'marking  p^^^ 
the  word  **  first"  as  significant  of  a  contrary  intent,  render  that  word  *■ 
totally  inoperative,  and  give  the  same  effect  to  the  devise  as  if  the  words  had 
been  **  heir  male"  or  **  heirs  male"  only ;  and  the  direction  that  the  male  heir 
should  pay  to  such  of  the  daughters  of  Richard  Chilcott  as  should  be  then 
living,  100/.  each  at  the  time  of  taking  possession  of  the  aforesaid  estates,  is 
inconsistent  with  such  a  construction.  Thomas  Viney,  therefore,  on  the  death 
of  his  mother,  became,  I  think,  entitled  to  the  T^rucJcwell  estate  in  remainder ; 
the  estate  then,  in  my  opinion,  becoming  vested  in  him  in  remainder,  as  the  per 
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son  first  answering  the  description  of  first  male  heir  of  the  branch  of  the  testa > 
tor's  uncle  Richard  Chilcott^a  family.  And  the  estate  in  remainder  having 
once  vested  in  him,  as  such  male  heir,  by  purchase,  it  would  not,  by  any  subse- 
quent coming  in  of  any  other  heir  male  of  an  elder  daughter  of  Richard  ChilcotU 
or  by  any  o£er  event  (according  to  the  doctrine  in  Counden  v.  Ciarke,  Hob.  33, 
and  Driver  v.  Fratik,  3  M.  &  S.  25,  8  Taunt.  468,)  be  divested  out  of  him. 
Thomas  Chilcott-  fVirUer^  the  eldest  son  of  the  second  daughter  of  Richard 
ChUcotU  was  the  first  bom  male  of  Richard  Chilcott^ t  family,  and  it  has  been 
contended,  that  the  estate  vested  in  him,  as  answering  the  description  of  the 
**  first  male  heir  of  the  branch  of  that  family,*'  he  being  the  first  born  tnaU  heir 
apparent  of  any  part  of  Richard  Chilcott^t  family.  It  has  been  contended, 
too,  that  Matthew  Perratt^  as  the  first  male  descendant  of  the  eldest  daughter 
of  Richard  Chilcott,  is  the  person  answering  the  description  of  first  male  heir  ; 
MIW1   not  such  in  order  of  time,  but  as  being  a  ^descendant  of  the  eldest  daugh- 

J  ter,  and  as  such  the  nighest  and  most  worthy.  But  neither  of  these  per- 
sons can  be  deemed  to  have  been  entitled  to  the  estate,  unless  a  mere  male  heir 
aupparent  can  be  brought  within  the  devise.  The  Master  of  the  Rolls  (Lord 
Atvaniei/,)  in  TheUuaon  v.  Woodford^  4  Ves.  jun.  329,  in  laying  down  the 
rule  of  construction  applicable  to  all  wills,  afler  stating  that  every  word  is  to  be 
taken  according  to  the  natural  and  common  import,  adds  :  **  And  if  words  of 
art  are  used,  they  are  to  be  construed  according  to  the  technical  sense,  unless 
upon  the  whole  will  it  is  plain  the  testator  did  not  so  intend."  If  it  appeared 
therefore,  plainly,  by  the  will,  to  have  been  the  testator's  mtention  that  an  heir 
male  apparent  should  take  by  the  devise,  I  agree  that  the  rules  of  law  would 
not  prevent  the  giving  such  a  construction  to  the  will  as  to  carry  that  intent  into 
effect ;  but  I  see  no  such  plain  intention  on  the  face  of  this  will,  but  from  the 
devise  to  the  first  branch  of  the  family,  and  from  the  sense  in  which  the  words 
**male  heir"  are  used  in  that  devise,  and  in  which  they  are  also  afterwards  used 
in  the  description  of  the  event  on  which  the  devise  over  is  given,  I  should  infer 
a  contrary  intent ;  and  the  words  **  male  heir"  in  the  expression  "  first  male 
beir,"  ^c.  in  the  devise  over  cannot,  I  think,  by  law  receive  a  different  con- 
struction from  the  sense  in  which  the  words  «'  male  heir"  are  used  before, 
unless  there  be  something  clearly  to  show  (not  a  conjecture  merely)  that  the 
testator  intended  to  use  ti^e  expression  there  in  a  different  sense  from  that  in 
which  it  was  used  before,  and  so  as  to  include  an  heir  apparent ;  aad  I  cannot 
Mo-i   S66  any  such  *intent«     On  the  contrary,  having  previously  given  the 

-■  estate  to  such  only  of  the  first  branch  of  the  family  as  were  stricdy  heirs, 
and  used  the  expression  ^  male  heir"  in  that  strict  sense,  so  far  as  relates  to 
them,  it  appears  to  me  that  it  must  be  taken  he  meant  the  like  as  to  the  second 
branch  of  the  family,  as  to  whom  he  uses  the  like  expression,  except  so  far  as 
a  different  intent  can  be  made  to  appear.  Independendy  of  manifest  or 
apparent  intention,  or  where  the  context  or  necessary  or  plain  import  is  not  in 
favor  of  a  contrary  inference,  the  legal  construction  of  a  devise  to  the  **  heir 
male,"  ^next  heir  male,"  or** first  male  heir,"  is,  I  apprehend,  such  as  to 
exclude  a  mere  heir  apparent  from  taking  under  such  a  devise,  on  the  maxim 
•*  nemo  est  hmres  viventis.*^  This  rule  will  apply  to  the  construction  of  the 
devises  to  both  branches  of  the  Chilcott  family ;  and  it  will  apply  to  the  con- 
ttniction  of  the  devise  in  question,  the  devise  to  the  second  branch,  whether 
the  d?vise  to  the  first  branch  be  brought  in  aid  or  not  This  was  the  rule 
of  the  old  law  as  laid  down  in  Archer^ s  case,  1  Co.  66,  and  in  Chrdoner  and 
Bowyer^s  case,  2  T^eon.  70,  although  in  later  cases  instances  are  shown  both 
in  pleadings  and  penal  statutes  (in  which  I  admit  great  strictness  is  required) 
that  the  word  heir  includes  the  heir  apparent ;  as  in  the  statute  of  treason, 
**  the  eldest  son  and  heir  of  the  king,"  in  indictments  thereupon,  and  in  the 
writ  of  gttareJUium  and  hssredem  rapuit  brought  by  the  father.  But  in  those 
eases  the  objects  and  context  show  manifestly  that  not  only  the  heir  apparent  is 
.blended,  but  that  it  can  apply  to  the  heir  apparent  alone.     Independendy  of  a 
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contrary  intent  or  •inference  arising  from  the  subject  matter  or  the  con-  r^^g 
text,  which  intent  or  inference  must  be  bhown,  tlie  rult*  of  hiw,  I  apprc-  *■ 
hend,  ;ts  to  deeds,  and  even  as  to  devises,  continues  to  be  thr  i-ume  as  fbrmerl;:. 
It  is  true  that  in  Goodright  v.  ffliite,  2  W.  Bl.  1010,  Ue  0,n/,  O.  J.,  .^uites, 
that  two  hundred  years  ago  ths  word  heir  might  have  been  inou^ht  not  si;^ci- 
ent  to  let  in  an  heir  apparent,  because  the  description  is  not  h^jraily  and  u  chni- 
cally  true,  but  that  wiihin  a  cc^nlury  past  a  more  liberal  e(Mistruction  of  the 
words  of  a  testator  has  prevailed,  und  they  have  been  generally  taken  in  their 
popular  sense,  which  he  says  is  mdst  likely  to  have  been  the  testator's  mean- 
ing. But  ihe  cases  he  cites  show  that,  without  sometliing  to  afford  a  diHerent 
inference,  the  construction  according  to  the  old  rule  of  law  must  prevail.  In 
James  v.  Richardson,  T.  Jon.  99.  2  f.ev.  232.  1  Vent.  334.  T.  Raym.  330, 
the  devise  was  of  a  remainder  (after  a  life  estate  to  Robert)  "  to  the  right  heirs 
male  of  the  body  of  Robert  now  firing,  and  to  such  olliers,  heirs  male  and 
female  as  Robert  should  have  afterwards  of  his  body."  It  was  held  that  the 
words  "  now  living"  referred  not  to  Robert  only,  tliough  he  was  the  last  ante- 
cedent, but  that  they  referred  to  all,  and  signified  heirs  male  now  living,  con- 
sequendy  Robert's  son,  George,  who  was  living  at  the  time  of  making  tlie  will, 
though  only  heir  apparent,  was  llie  person  intended  by  the  word  *♦  heir"  es- 
pecially as  the  will  itself  took  notice  that  his  father  Robert,  was  then  living. 
The  latter  circumstance  alone,  I  think  it  appears  clearly,  would  not  have  been 
thought  sufficient,  and  that  circumstance  had  been  held  insufficient  but  a  few 
years  before  *by  the  whole  Court  of  Common  Pleas,  (when  Sir  Orlando  r^g^ 
Bridgman,  was  Chief  Justice  thereof,  in  1661,)  in  Colling  wood  v.  Pace,  *- 
Judgments  in  C.  P.  by  Sir  O,  Bridgman,  410 ;  and  notwithstanding  both  the 
above  circumstances  to  manifest  the  intent,  in  opposition  to  what  would  other- 
wise have  been  the  construcdon  of  the  words  *'  heirs  male,"  according  to  the 
rules  of  law,  the  matter  was  still  so  doubtful  that  that  judgment  was  reversed 
in  the  Exchequer  Chamber.  But  although  that  judgment  of  reversal  was  again 
reversed  in  Parliament,  the  matter  was  thought  still  so  doubtful,  that  the  same 
point  was  ailerwards,  in  the  reign  of  ff\  4*  M.,  contested  upon  the  same  will, 
m  the  case  of  Burchett  v.  Durdant,  2  Vent  311.  Carth.  154,  first  in  the 
Court  of  King's  Bench,  aderwards  in  error  in  the  Exchequer  Chamber,  where 
it  was  thrice  argued  ;  and,  finally,  again  in  the  House  of  Lords,  though  in  each 
of  those  courts  the  same  judgment  was  given  as  had  before  been  given  in  the 
House  of  Lords,  in  the  case  of  James  v.  Richardson.  The  next  is  the  case 
of  Long  V.  Beaumont,  1  P.  W.  229.  1  Bro.  P.  C.  490,  first  in  the  Exche- 
quer, afterwards  in  the  Exchequer  Chamber,  and  lastly  in  the  House  of  Lords, 
cited  and  also  confirmed  in  Brown  v.  Barkham,  Prec.  Ch.  467.  This  was  a 
devise  of  a  remainder  '*  to  the  heirs  male  of  the  testator's  aunt,  Elizabeth 
Long,  lawfully  begotten  ;  and  for  default  of  such  issue,  the  remainder  to  tes- 
tator's right  heirs."  There  was  a  legacy  to  the  aunt,  and  legacies  to  her  three 
sons,  taking  notice  therefore  that  they  were  all  living,  but  giving  also  an  annu- 
ity to  the  testator's  heir.  This  was  •held  to  be  a  sufficient  designalio  r^g. 
personas  to  vest  the  estate  in  her  eldest  son  in  her  hfe,  and  he  was  held  ^ 
entitled  to  take,  and  that  the  estate  should  not  lapse,  or  go  to  the  testator's  heir. 
But  the  ground  of  that  decision  was,  that  the  will,  according  to  the  testator's 
intent,  could  not  otherwise  be  carried  into  effect.  An  annuity  was  given  to  the 
testator's  heir,  therefore,  it  was  held,  the  intent  was,  she  should  not  have  the 
whole  estate.  The  limitation  over  to  the  testator's  right  heirs  was,  expressly 
•*  in  failure  of  issue  male  of  his  aunt  £.  Z."  The  word  "  begotten,"  too, 
though  this  has  been  held  otherwise,  was  held  to  be  equivalent  to  the  words 
"  now  living,"  in  Burchett  v.  Durdant.  Tlie  intent,  therefore,  was  consid- 
ered to  be  plain,  that  the  apparent  heir  male  of  the  body  of  his  aunt  should 
take  before  his  own  heir  general,  who  was  not  to  take  until  the  extinction  of 
all  the  issue  male  of  his  aunt.  It  was  held  that  it  would  be  hard,  therefore, 
to  expound  the  will  in  that  sense  which  was  the  strictest  and  mo«t  rigorous. 
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and  would  destroy  great  part  of  the  wUl^  at  the  same  time  that  by  law  it  might 
have  another  sense,  which  would  support  the  whole  will  and  intent  of  the  party, 
and  that  his  intent  should  take  place  if,  by  any  possibility,  consistent  with  the 
rules  of  law.  To  this,  and  to  these  reasons,  I  most  fully  agree ;  but  notwith* 
standing  these  strong  reasons,  this  judgment  was  reversed  by  the  two  Chief 
Just'ces  in  tlie  Exchequer  Chamber,  though  it  was  finally  affirmed  in  the  House 
of  Lords.  The  rule  of  law  "  nemo  est  hares  viventis^^  was  afterwards  urged 
in  the  case  of  a  devise,  in  Brown  v.  Barkham^  Prec.  Ch.  461,  in  Chancery, 
•821  ^^^^^  ^^®  ^^^»  ^^^  ^^®  application  of  it  in  Archer^ s  case,  by  Lord  ^Coke, 
J  seems  not  to  have  been  disputed,  where  it  does  not  interfere  with  the 
intent  of  the  testator ;  but  that  rule  was  held  inapplicable  to  the  case  of  Broum 
V.  Barkham,  bncause  there  the  ancestor  was  actually  dead  at  the  time  the 
devise  took  place. 

The  next  case,  I  believe,  is  the  case  I  mentioned  before,  of  GoodrigfU  \» 
fVhitfy  where  there  was  an  immediate  devise,  subject  to  certain  terms  of  years, 
to  testator's  son  Richard,  his  heirs  male,  and  to  the  heirs  of  his  daughter  Mar^ 
^aret  mife,  where  it  was  held  that  under  the  latter.words  the  heir  apparent 
of  Margaret,  should  take  during  her  life  ;  but  that  was  determined  upon  the 
particular  circumstances  and  provisions  of  the  will,  showing  that  the  testator 
by  those  words  meant  her  heir  apparent,  and  that  his  intent  was  that  a  present 
interest  should  vest  in  her  heir  apparent  during  her  life. 

I  have  not  found,  nor  am  I  aware  of  any  other  cases  bearing  upon  this  point 
since  Lord  Chief  Justice  I)e  Grey^s  doctrine  in  Goodright  v.  White,  except 
one.  This  is  a  case  of  Buck  v.  Nurion,  1  B.  &  P.  57,  in  which  the  rule  of 
constniction  is  laid  down  by  Eyre,  C.  J.,  upon  a  question,  what  shall  pass 
under  the  devise  of  "  a  messuage,  with  the  appurtenances,"  in  which  Heathy 
and  Rooke,  Js.,  concurred  that  the  word  *'  appurtenances"  was  to  be  taken  in 
its  technical  sense.  The  Lord  Chief  Justice  said :  **  Lands  will  not  pass  under 
die  word  appurtenances,  taken  in  its  strict  technical  sense.  They  will  pass,  if 
It  appears  that  a  larger  sense  was  intended  to  be  given  to  it."  He  further  said : 
**  Every  testator  ought  to  be  supposed  to  take  legal  words  in  a  legal  sense,  un- 
,g„,  Il'Ss,  according  to  the  marginal  note  to  the  case  'in  Hob,,  there  be  demon' 
J  straiion  plain  of  an  intent  to  use  them  in  a  dilTerent  sense."  That  mar- 
l^inal  note  in  Hob,  is  in  page  33.  It  is  :  *'  No  man  shall  show  me  a  case  in 
law  where  by  purchase  by  devise  to  an  heir,  any  may  take  that  is  not  heir 
indeed,  without  demonstration  plain,'*^  That  note  indeed  was  long  before 
ftatcd  by  BrLlf^man,  C.  J.,  in  CoUingwood  v.  Pace,  Judgments  of  Sir  O. 
Bridgman,  413,  to  be  a  good  marginal  note,  which  he  then  states,  and  says, 
**  that  case  is  put  of  the  heir  of  the  devisor,  but  the  reason  is  the  same  where 
die  same  expression  is  used  of  the  heir  of  another."  .  There  is  indeed  a  later 
case,  Poole  v.  Poole,  3  B.  &  P.  620,  in  which  the  principle  of  law  applicable 
to  the  construction  of  technical  words  in  a  will,  laid  down  in  Goodright  v. 
Pullyn,  2  Ld.  Raym  1437,  is  cited  by  Lord  Alvanley,  in  delivering  the  judff« 
ment  of  the  Court  of  C.  P.,  "  that  the  operation  of  the  plain  and  clear  words 
of  a  settled  rule  of  law  should  not  be  defeated  or  broken  into  by  uncertain  or 
doubtful  words."  Tlie  words  in  Ld.  Raym.  are :  "  They  all  held  that  the 
operation  of  plain  and  clear  words,  and  a  setded  rule  of  law,  should  not  be 
defeated  or  broken  into  by  uncertain  or  doubtful  words."  The  cases,  there- 
fore, since  Archer'* s  case,  and  the  case  in  Leon,,  do  not  appear  to  me  to  break 
in  upon  the  rule  there  laid  down,  according  to  the  maxim  nemo  est  haeres 
mventis,  except  where  there  appears  to  have  been  a  different  intent  of  the  tes- 
tator, or  where  the  adherence  to  that  rule  would  tend  to  defeat  or  destroy  the 
will,  or  prevent  its  being  carried  into  effect  according  to  the  intent.  That  ap- 
pearing to  me  not  to  be  the  case  upon  the  will  now  m  question,  but,  a  fortiori^ 
jg. ,  as  the  ^construction  I  put  upon  the  will  appears  to  me  to  give  full  effect  to 
J  the  will  according  to  what  I  conceive  to  have  been  the  intent,  I  think  that 
the  estate  must  be  deemed  to  have  vested  in  Tliomaa  Viney,  as  the  person  le- 
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fipillyaiidvirering  the  description  of  the  first  male  heir  of  the  branch  of  i?.  ChtlcotCs 
fiunily ;  and  that  there  is  no  such  uncertainty  in  the  will,  construing  it  as  1  con- 
ceive  the  rules  of  law  to  require,  as  to  let  the  estate  pass  by  descent  to  the  testa- 
tor's heir  at  law.  The  word  "  first"  in  the  words  "  first  male  heir,"  means,  1 
think,  the  person  who  should  first  become  male  heir  in  order  of  time,  there  being 
nothing  to  show  that  the  testator  intended  to  use  it  in  a  difierent  sense.  And  as  the 
law  gives  a  certain  and  technical  meaning  to  an  expression  such  as  *^  male  heir,*' 
unless  where  a  contrary  intent  appears,  the  law  cannot  deem  that  expression  un- 
certain, so  as  to  pass  the  estate  by  descent  to  the  testator's  heir  at  law.  If  such  a 
contrary  intent  does  not  appear,  the  technical  meaning  must  prevail ;  if  it  does 
appear,  the  will  must  operate  according  to  that  intent.  The  heir  at  law  of  the 
testator,  tlierefore,  cannot  recover,  I  think,  on  the  ground  of  a  supposed  uncer- 
tainty ;  and  as  no  intent  contrary  to  the  technical  meaning  sufficiently  appears 
to  me  in  this  will,  I  think  that  Catherine  Viney,  the  widow  and  clevisee  of 
Thomas  Viney,  and  standing  in  his  place,  is  entitled  to  recover  in  the  eject- 
ment in  which  she  is  a  lessor  of  the  plaintiff,  and  that  the  defendant,  by  reason 
of  his  possession,  is  entitled  to  the  judgment  of  the  court  in  the  other  eject- 
ments, as  the  claims  against  him  in  those  other  actions  cannot,  I  think  be 
supported. 

Bayley,  J.  All  these  cases  in  which  special  verdicts  are  found,  depend 
upon  the  will  of  Emanual  Chilcott,  of  *Ahtrch^  1786.  The  first  two  r^. 
ejectments  are  brought  by  persons  claiming  under  that  will,  on  the  ground  *- 
that  that  will,  accoi^ing  to  the  construction  to  be  put  upon  it,  entitles  them,  or 
some  of  them,  to  the  property  in  question  ;  the  other  by  the  heir  at  law  of  the 
testator,  and  a  mortgagee  under  a  prior  heir,  on  tlie  ground  that  none  of  the 
other  claimants  have  any  right  under  the  will,  but  that  the  devise  under  which 
iiey  claim  is,  upon  the  facts  of  the  case  void  for  uncertainty.  The  will  was 
made  the  1 0th  of  March,  1786,  and  at  that  time  the  testator  had  a  cousin  John^ 
the  son  of  his  elder  uncle  John,  and  five  female  cousins,  daughters  of  his 
younger  uncle  Richard,  His  uncles,  John  and  Richard,  were  both  dead,  and 
the  testator  knew  it.  These  female  cousins  were  Mary,  defendant's  maternal 
mndmother;  Joan,  the  mother  of  Thomas  Chilcott  Winter  and  of  James 
JFinter ;  Sarah,  the  mother  of  John  Parsons ;  Betty,  the  paternal  grand* 
mother  of  Thomas  Viney ;  and  Jignes,  the  mother  of  Thomas  Oreenslade. 
Mary  never  had  a  son,  but  she  had  four  daughters  in  esse  at  the  time  the  will 
was  made,  and  she  was  then  above  forty-six  years  of  age.  The  sons  of  the 
other  nieces  were  all  born  before  the  testator  made  his  wUl,  and  testator  knew 
them.  Thomas  Chilcott  ffinfer  was  the  first  bom,  and  his  mother  was  the 
eldest  niece  that  had  a  son.  By  his  will  the  testator  devised  a  moiety  of  the 
premises  in  question,  ca^ed  the  Truckwell  estate,  to  Eleanor  While  for  life, 
and  llie  other  moiety  to  his  widow  for  life,  and  gave  her  power  to  give  what 
she  thought  fit  to  her  sisters  Eleanor  and  Ann  Ifliite  for  life ;  and  then  the 
will  proceeded  as  follows,  **  And  ader  the  above  lives  being  expired,  viz.  Eliz" 
abeth  Chilcott,  Eleanor  PVhite  ;  nd  Ann  IVhite,  all  the  lands,  rights,  profits, 
and  hereditaments  of  TruckweU  estate  to  *come  to  John  Chilcott,  my  |.^«^ 
kinsman  living  in  fj>ndon,  or  his  male  heir,  if  any,  free  land  not  to  be  *• 
sold  or  mortgaged,  but  to  remain  in  the  ChilcotVs  family  for  land  of  inheri- 
tance ;  with  two  cottages,  garden  and  orchard,  in  the  parish  of  Rrompton 
Ralph,  adjoining  to  the  aforesaid  Truckwell  estate,  called  by  the  name  of  Mid' 
Me  Wet  combe  free  land.  And  if  no  male  heir  lawfully  begotten  by  the  said 
John  Chilcott,  then  the  above  lands  to  fall  to  the  first  male  heir  of  the  branch 
of  my  uncle  Richard  ChilcotCs  family,  who  lived  at  Hancrick  farm,  yielding 
and  paying  unto  such  of  the  daughters  of  the  aforesaid  Richard  Chilcott^ 
which  shall  be  then  living,  the  sum  of  100/.  each,  at  the  time  of  the  taking 
possession  of  the  aforesaid  estate."  The  testator  died  in  1 787.  Ann  White 
in  1791.  Elizabeth  Chilcott  devised  her  moiety  to  Eleanor  and  died  in 
1792.    Eleanor  White  did  not  die  till  Juty  1820.     John  Chilcott,  the  cousic 
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I  ther.  dead  without  issue  male,  so  that  if  any  claim  could  be  made  under 
the  testator^s  will,  it  could  only  be  under  that  part  which  directed  that  the 
lands  should  fall  to  ihejirst  male  heir  of  the  branch  ofihe  uncle  R,  Chilcotfs 
family ;  and  to  recover  under  the  will,  the  claimant  must  make  out  that  within 
the  meaning  of  the  will  he  was  such  first  male  heir.  When  Eleanor  White 
died,  Mary,  the  defendant's  grandmother,  was  dead.  Sarah  and  Betty  were 
dead;  Joan  and  ^gne$  were  living.  Mary,  defendant's  grandmother,  died 
before  Sarah  or  Betty,  and  Betty  died  before  Sarah,  and  under  these  circum- 
stances defendant  claims  to  be  first  heir  male,  because  he  is  the  male  descend- 
ant of  the  eldest  cousin.  Isaac  fflnter  claims  as  heir  of  his  brother  Thoman 
Chilcott  ff^inter,  because  T,  C  Winter  was  the  son  of  the  eldest  of  Richard^ $ 
^g...    daughters  who  had  a  son,  and  because  he  was  born  ^before  any  of  the 

-I  other  daughters  had  a  son.  Thomas  and  Catherine  Viney  claim  in 
right  of  Thomas  Viney,  Betty^s  son ;  because  of  the  sons  of  RiehartTs  daugh- 
ters he  first  filled  the  character  of  heir,  inasmuch  as  his  mother  died  before 
any  of  the  other  daughters  that  had  a  son ;  and  John  Parsons  and  Thomas 
Greenslade  insist  that  all  the  sons  or  male  descendants  of  Richard* s  daughters 
make  but  one  heir,  and  therefore,  they  are  each  entided  to  a  share  of  the  estate. 
The  heir  at  law  says,  that  if  the  devise  admits  so  many  claimants,  and  leaves 
it  in  doubt  which  of  them  is  entitled,  the  devise  is  void  for  uncertainty ;  and 
unless  the  court  is  enabled  to  say  with  sufficient  legal  certainty  who  is  entitled, 
the  heir  must  prevail.  Under  a  limitation,  by  way  of  remainder,  in  a  will,  to 
the  family  of  J.  S,,  the  word  family  is  considered  sufiiciently  certain,  and  the 
heir  at  law  of  J.  S.  is  entidea.  Chapman* s  case.  Dyer,  333.  b.  Doe  v.  Smith, 
5  M.  dz;  S.  126,  Wright  v.  Atkyns,  17  Yes.  255,  so  that  had  the  limitation 
here  been  to  the  family  of  Richard  Chilcott,  each  of  his  daughters  would  have 
taken  one-fifth.  But  as  the  limitation  is  to  the  first  male  heir  of  that  branch, 
the  question  is,  whether  the  law  can  give  any  and  what  definite  meaning  to  the 
words,  ^  first  male  heir."  In  the  first  place,  they  seem  to  contemplate  an 
individual  person,  so  as  to  exclude  the  construction  which  would  let  in  a  male 
descendant  of  each  daughter  as  one  entire  heir ;  and  if  so,  we  are  to  see  whe- 
ther the  law  has  any  rules  which  will  enable  us  to  say,  who  is  that  individual. 
Amongst  sisters,  though  they  make  one  entire  heir,  where  it  is  necessary  to 
give  any  one  a  preference,  the  law  gives  it  to  the  eldest.  Thus,  if  an  advow* 
•Ml   son  belongs  to  parceners,  •and  they  do  not  agree  whom  to  present,  the 

J  right  to  present  the  first  turn  is  in  the  eldest,  and  her  representatives. 
The  right  to  present  the  next  turn  in  the  second,  and  so  on,  Co.  Litt.  160,  b., 
186,  b.,  Harris  v.  Nichols,  Cro.  Eliz.  19.'  And  if  parceners  agree  that  a 
stranger  shall  divide  the  estate  into  shares,  but  do  not  frn  in  what  order  they 
shall  choose,  they  shall  choose  according  to  seniority,.  Co.  Litt.  166,  b.  But 
this  privilege  does  not  pass  to  the  representative  of  each,  because  it  is  consi- 
dered as  arising  from  the  tacit  or  implied  consent  of  the  parties,  and  is  not,  as 
in  the  case  of  presentations  to  advowsons,  given  by  law.  But  these  instances 
show,  that  where  it  is  necessary  to  distinguish  between  persons  in  equal 
degree,  as  sisters,  the  law  makes  the  distinction  in  favor  of  the  eldest,  and 
there  are  authorities  which  bring  that  rule  very  near  the  present  case.  In  Co. 
Lilt.  25  b.  Lord  Coke  puts  this  very  case,  •♦  If  lands  be  devised  to  one  for  life, 
remainder  to  die  next  heir  male  of  B,  in  tail,  and  B.  has  two  daughters,  each 
of  whom  has  a  son,  and  B,  and  the  daughters  die,  some  say  this  is  void  for 
the  uncertainty,  some  that  the  eldest  shall  take  because  worthiest,  others  that 
both  shall  take  because  they  make  but  one  heir."  Lord  Coke  elsewhere  lays 
it  down  as  a  rule  applicable  to  Littleton,  that  where  he  sets  down  difl^ering 
opinions,  he  ever  sets  down  his  own  last ;  and  if  we  apply  this  rule  to  him, 
we  must  take  it  as  his  opinion,  that  the  better  opinion  was  that  both  should 
take ;  and  that  the  next  opmion  was,  that  the  eldest  should  take.  Whether 
he  means  hy  the  eldest  die  son  of  the  elder  sister,  or  such  son  as  either  of  then* 
may  first  have,  he  does  not  say ;  but  I  should  think  the  law  which  regardf 


380    Doe  dem.  Winter  v.  Perratt.  H.  T.  1826.    [88 

certainty  and  'order,  would  give  the  preference  to  the  elder  sister^s  son,  ^^^^ 
though  not  bom  till  after  a  son  of  the  younger.  The  question  then  ■- 
would  be,  whether  in  this  case  all  the  males  should  take  joindy,  or  whether 
the  estate  should  be  confined  to  one,  and  it  seems  to  me,  the  words  "  the  first 
male  heir,"  will  so  confine  it.  In  Perriman  v.  Pierce,  Palm.  11,  303,  the 
words  *^  proximo  consanguinitatis,  et  sanguinis"  were  held  to  give  the  estate 
to  the  elder  of  several  daughters,  to  the  exclusion  of  the  others,  pardy  indeed 
because  a  life  estate  in  the  property  was  given  to  some  of  the  others,  and 
partly  because  the  word  proximo  applied  to  an  individual,  not  to  a  body  or 
class.  According  to  Lord  Holers  MSS.  Co.  Litt.  10,  b.  n.  2,  that  case  was 
as  follows,  **  testator  had  a  son  and  four  daughters,  and  devised  to  the  son  in 
tail,  remainder  to  the  second  and  third  daughters  for  life,  remainder  proximo 
consanguinitatis  et  sanguinis  of  the  testator,  and  Pasch.  17  Jac.  by  two 
judges  against  one,  the  remainder  vested  in  all  the  daughters,  when  the  son 
died  without  issue,  but  afterwards  M .  20  Jac.  per  totam  curiam,  it  vests  in  the 
eldest  daughter  only,  because  proximo ;  and,  secondly,  because  an  express 
estate  was  limited  to  the  second  and  third  daughters.  This  case  is  also  stated 
2  Roll.  Rep.  256.  Bridgem.  14.  Old  Bendl.  102,  106,  but  those  reporters 
give  the  arguments  of  counsel  only,  not  the  judgment,  and  they  probably  refer 
to  the  case  as  it  appeared  before  the  court  in  M.  20  Jac.  not  as  it  was  in  17 
Jac;  for  according  to  Palm.  11,  303,  there  were  two  cases,  one  17  Jac.  and 
another  20  Jac.  and  his  statement  of  the  facts,  as  they  appeared  17  Jac.  agrees 
nearly  with  Lord  Hale^s  MSS. ;  but  his  statement  20  Jac.  materially  differs, 
though  it  agrees  in  'substance  with  the  other  reports.  The  report  in  j-^g^ 
Palm.  11,  (17  Jac.)  states  that  the  testator  had  three  daughters,  that  he  '- 
devised  to  the  two  younger  for  their  lives,  remainder  proximo  consanguini" 
tatis  et  sanguinis,  and  that  the  issues  of  the  two  younger  daughters  brought 
trespass  against  the  elder.  Montague,  J.,  thought  the  elder  daughter  entided 
to  the  whole,  Dodderidge  and  Houghton,  Js.,  that  she  was  entided  to  a  third 
only ;  but  whether  she  was  endded  to  the  whole  or  a  third,  the  acdon  was 
clearly  barred,  because  one  joint  tenant  cannot  bring  trespass  against  another. 
The  name  of  this  case  was  Perriman  v.  Biford,  In  Palm.  303,  Perriman  v. 
Pierce  is  reported.  It  states  that  the  testator  had  three  wives  and  eight  daugh- 
ters and  a  son,  that  he  devised  to  the  younger  daughter  for  life,  remainder  to 
the  son  in  tail,  remainder  to  the  two  daughters  by  the  second  wife  for  life, 
remainder  proximo  consanguinitatis  de  sanguine  of  the  devisor;  that  the 
eldest  daughter  had  two  sons,  John  and  fVilliam,  that  John  died,  leaving  the 
lessor  of  the  plaintiflT  his  son  and  heir ;  that  the  two  daughters  of  die  second 
wife,  the  devisees  for  life,  left  issue,  but  the  son  and  the  other  daughters  were 
dead  without  issue ;  and  the  questions  were,  whether  the  issues  of  the  three 
daughters  should  take  by  the  words  *^ proximo  consanguinitatis,  &c.'*  or  the 
issue  of  the  elder  only,  and  if  the  latter,  whether  the  son  of  John  or  WiHiant, 
and  after  divers  motions  it  was  resolved  by  Dodderidge,  Houghton,  and 
Chamberlain,  that  the  issue  of  the  eldest  daughter  alone  should  take,  and  that 
John^s  son  should  take,  not  William^ s,  but  upon  the  first  of  these  points  they 
did  not  agree  in  their  reasons.  Houghton  said,  if  a  man  had  three  daughters, 
and  devised  to  the  j  ingest  in  tail,  remainder  proximo  consanguinitatis,  the 
eldest  shall  take,  for  though  all  are  in  equal  proximity  of  blood,  the  'sin-  r,^. 
gular  number  shows  only  one  is  to  take.  To  this  Chamberlain  agreed,  »• 
and  he  said  it  had  been  so  held  in  LevUVs  case  (which  1  have  not  found,)  and 
in  Chapman^ s  case,  which  is  Dy.  333,  the  case  I  have  already  mentioned ; 
and  he  said  a  diflference  had  been  taken  between  propinquioribus  and  proximo, 
which  Dodderidge  denied,  and  Houghton  said,  had  the  eldest  daughter  in  the 
case  he  put  been  attaint,  the  king  should  have  had  the  whole,  which  Doddt- 
ridge  denied.  Dodderidge  thought  the  elder  daughter  would  only  take 
equally  with  such  of  the  other  daughters  as  were  not  excluded,  but  he  thon^t 
the  two  daughters  to  whom  life  estates  were  given  were  excluded,  and  thei 
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there  was  no  one  to  take  but  the  issue  of  the  elder  daughter.  Chamberlain 
agreed  in  this  opinion,  Houghton  not,  because  the  life  estates  of  the  mothers 
furnished  no  ground  for  withholding  the  inheritance  from  their  issue ;  but  for 
these  different  reasons  they  agreed  that  the  plaintiff  should  have  judgment.  It 
being  pointed  out,  however,  that  die  special  verdict  did  not  show  that  John's 
father  was  the  elder  brother,  so  as  to  show  that  John  was  the  eldest  sister's 
heir,  a  venire  de  novo  was  awarded.  These  cases,  therefore,  of  Perriman  v. 
Bifidd  and  Perriman  v.  Pierce,  show  that  in  the  opinions  of  Montagu  and 
Camberlayne,  and  in  the  corrected  opinion  of  Bought  on,  a  remainder  proximo 
comanguiniiatis  of  a  testator,  who  had  several  daughters,  would  not  vest  in 
all,  according  to  the  latter  opinion  mentioned  by  Lord  Coke,  but  in  one  only ; 
and  if  proximua  would  have  that  effect  there,  it  seems  to  me  the  first  would 
have  the  same  effect  here ;  and  then  the  only  remaining  question  is,  whether 
the  seniority  of  the  sisters  is  not  to  be  guide  in  deciding  who  upon  the  con- 
struction of  this  will  is  first  male  heir,  and  it  seems  to  me  it  is.  The  elder 
*9*21    ^^^^^  ^^'  &c<^ording  to  Perriman  v.  *Bifield,  nearest  in  consanguinity, 

-I  and  wherever  the  law  is  compelled  to  make  a  distinction  between  them, 
she  ranks  first,  and  the  person  who  is  male  heir  through  her,  is  as  it  seems  to 
me,  endtled  to  the  appellation  of  first  heir.  To  apply  the  word  first  to  the  son 
of  such  sister  as  first  has  a  son,  or  to  the  son  of  such  sister  as  shall  first  die, 
which  are  the  other  rules  insisted  upon  in  the  argument  of  these  cases,  is  to 
decide  upon  chance  and  accident,  not  upon  principle ;  and  the  language  of  this 
clause  considered  with  reference  to  the  state  of  Richard  ChilcotVs  family  at 
the  time  this  will  was  made,  falls  in  with  the  notion,  that  by  the  words  the 
first,  the  testator  was  contemplating  his  nieces  according  to  their  seniority,  and 
meant  that  a  male  descendant  of  the  eldest  should  take  in  preference  to  a  male 
descendant  of  the  second,  and  so  on.  Each  of  the  four  younger  nieces  had  a 
son  at  the  time  the  will  was  made,  and  testator,  who  knew  their  ages,  could 
without  difficulty  have  pitched  upon  each  by  name,  so  as  to  have  made  every 
one  of  them  in  such  order  as  he  might  have  thought  fit,  the  objects  of  express 
devise.  The  eldest  alone  had  no  son,  and  though  there  was  little  probability 
she  should,  for  she  was  above  forty-six  years  old,  testator  might  wish  to  take 
the  chance,  and  with  a  view  to  the  chance,  might  devise  as  he  has  done,  to  the 
first  male  heir.  But  without  relying  upon  what  might  be  this  testator's 
motives,  I  am  of  opinion,  that  upon  a  hmitation  to  the  first  male  heir  of  several 
sbters,  the  families  of  the  different  sisters  are  to  be  resorted  to,  according  to 
their  seniority ;  and  that  of  several  males  in  equal  degree,  he  is  to  be  deemed 
first  male  heir  who  is  found  in  the  elder  sister's  line.  Thus  in  this  case,  had 
Mary,  the  elder  sister,  had  a  son,  though  he  had  been  younger  than  the  sons 
^n-.    of  each  of  the  other  daughters,  I  should  have  'thought  him  first  male 

J  heir;  so  if  each  of  the  other  four  daughters  of  Richard  Chilcott  had  had 
daughters  only,  though  each  of  such  grandchildren  had  had  a  son  bom  before 
Matthew  Perratt,  I  should  have  thought  Matthew  Perratt  endtled  as  being  in 
that  case  first  male  heir.  But  as  Matthew  Perratt  is  the  son  of  a  daughter  of 
Richard  ChUcotfs  eldest  daughter,  not  the  son  of  a  son,  I  think  he  cannot  be 
said  to  fill  the  character  of  first  male  heir  of  Richard  ChUcotVs  branch,  but 
that  that  character  belongs  to  Isaac,  the  son  of  the  next  eldest  fiister.  But 
before  we  can  say  that  Isaac  Winter  is  entitled,  it  is  necessary  to  consider 
whether,  as  his  mother  was  living  when  Eleanor  fVhiit,  the  last  tenant  for  life 
died,  he  could  be  considered  as  first  male  heir  of  the  branch  of  Richard  ChU* 
cotCs  family  during  her  life ;  and  this  will  depend  upon  two  legal  rules,  the 
one,  that  to  entitle  a  man  to  take  as  heir  male  by  purchase,  he  must  be  heir  as 
well  as  male,  (and  in  thiB  case  till  his  mother's  death,  Isaac  Winter  was  noi 
heir :)  the  odier,  quod  nemo  est  hmres  tiventis  ;  and  if  either  of  these  rules  is 
to  prevail  in  this  case,  it  will  bar  Isaac  Winter* s  claim.  The  first  rule  is  cer- 
teinly  not  univeisal ;  it  has  many  exceptions,  and  in  most  of  the  instances  in 
which  it  has  preTailed,  the  very  heir  has  not  been  (as  hers]  Uneol  ancestor  of 
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ttia  person  who  claims  as  heir  male ;  but  the  question  has  most  frequently 
arisen  between  collattrtdB  $  the  person  claiming  as  heir  male  has  been  prt" 
tumptive  heir  male  only,  not  heir  male  apparent^  so  that  another  person  might 
afterwards  be  bom  who  would  answer  the  whole  description  of  heir  and  male, 
and  it  never  has  prevailed  where  it  is  evideni  upon  the  instrument  containing 
the  limitation,  that  the  presumptive  heir  male  was  the  person  intended.  Indeed, 
where  the  limitation  *is  so  far  specific  as  to  show  clearly  that  the  first  r^A 
male  descendant  in  a  given  line  is  first  intended,  the  second  next,  and  so  *- 
on,  and  the  ancestor  is  to  take  nothing,  it  should  seem  to  be  immaterial  whe- 
ther the  ancestor  continues  in  ease  or  not ;  and  the  male  descendant  should  be 
allowed  to  take,  whether  his  ancestor  is  dead,  so  as  to  make  him  perfect  hdr^ 
or  living,  so  as  to  make  him  hdr  apparent  only.  In  the  leading  case  of  6V>t/n- 
den  v.  Clarke  Hob.  29 ;  Jenk.  204,  Hil.  10,  Jac.  1,  where  the  devise  was  to 
the  right  heirs  males  of  the  posterity  of  testator  and  of  liis  name,  the  claim  was 
by  testator^s  brother,  against  the  grand-daughters  of  the  testator ;  and  besides 
the  objection  that  he  was  not  heir  male  of  the  body  of  the  devisor,  which 
according  to  Lord  Oisuhton^M  case,  3  Salk.  336;  11  Mod*.  189;  Palm.  50,  is 
essential,  he  was  heir  male  presumptive  only,  for  if  either  of  the  grand-daugh- 
ters had  had  a  son,  that  son  would  have  been  right  heir  male.  So  in  ^shin' 
hurst* s  case,  Hob.  34,  the  claim  seems  to  have  been  by  a  collateral  heir  of  the 
devisor,  against  the  daughters  of  the  devisor,  and  a  son  of  any  of  these  daugh- 
ters would  have  been  right  heir  male.  The  case  put  in  argument  in  1  Co. 
103  b.,  "  that  upon  a  devise  to  the  heirs  male  of  the  body  of  J.  «y.,  if./.  S,  has 
two  sons,  and  the  elder  dies  ^  in  the  lifetime  of  J.  S,n  leaving  a  daughter,  and 
then  /.  S.  dies,  the  younger  son  shall  not  have  the  land,*'  is  open  to  the  same 
observation,  for  the  younger  son  is  heir  male  presumptive  only  ;  if  the  grand- 
daughter, the  elder  son*s  daughter,  were  to  have  a  son,  he  would  be  heir  male, 
he  would  have  both  the  qualifications  of  being  heir  and  male.  In  Anon,  Palm. 
50.  M.  17  Jac,  testator  devised  to  his  executors  till  they  could  raise  1000/., 
and  then  •willed  that  his  heirs  male  should  have  the  land ;  he  left  a  p^g- 
brother  and  a  daughter,  and  when  the  1000/.  was  raised,  the  brother  ^ 
claimed  the  land,  but  his  claim  was  dieallowed,  because  he  was  not  heir  as 
well  as  male ;  but  there  had  the  daughter  had  a  son,  that  son  would  have  been 
heir  male.  So  in  the  case  put  in  Co.  Litt.  24  b.  of  a  remainder  to  the  heirs 
female,  of  a  man  who  has  issue  a  son  and  daughter,  the  daughter  cannot  take 
as  heir  female,  for  if  the  son  were  to  have  a  daughter,  she  would  be  heir  female 
of  the  body  of  the  father.  In  Daives  v.  Ferrars^  2  P.  Wms.  1 ;  Prec.  in  Ch. 
589,  the  devise  was  to  the  devisor's  right  heirs  male  for  ever,  his  brother's  son 
filed  a  bill  against  his  grand-daughter,  lot  the  title  deed^and  to  stay  waste ;  and 
a  demurrer  to  the  bill  was  allowed,  because  he  was  not  heir  male  of  the  body 
of  the  testator,  and  because  though  male  he  was  not  heir,  for  if  the  grand- 
daughter were  to  have  a  son,  that  son  would  be  heir  male.  A  bill  of  review 
was  afterwards  brought  by  the  heirs  at  law  of  the  brother,  against  the  grand- 
daughter's assignee,  and  on  case  to  B.  R.  they  certified  it  as  their  opinion,  that 
the  plaintiffs  were  not  entided  to  the  estate,  because  they  conceived  the  testa- 
tor's brother  could  not  take  by  the  description  of  right  heir  male  of  the  testator, 
Gu)yn  v.  Hooke,  1st  February  1743,  8  Vin.  Abr.  317,  tit  Devise,  (W  b.) 
In  Lord  Oasul stones  case,  the  claimant  was  testator's  brother,  and  he  claimed 
against  testator's  daughter ;  and  her  son,  were  she  to  have  any,  would  have 
been  right  heir  male.  In  all  these  instances  the  reat  heir  has  been  a  collateral 
of  the  person  claiming  as  heir  male,  not  his  lineal  ancestor;  and  in  each  of 
them  a  person  might  thereafter  have  come  in  esse^  *who  would  have  r^q^ 
answered  the  description  of  **  heir  male,"  by  being  both  heir  and  male.  ^ 
I  will  now  refpr  to  cases  where  the  rule  has  been  prevented  from  applying, 
because  it  was  apparent,  upon  the  face  of  the  instrument  in  which  the  limita- 
tion was  contained,  that  it  was  the  intention  that  the  spec  \al  heir  male,  the  heir 
male  presumptive^  though  not  heir  general,  should  take.    In  Counden  v.  Cltxrk 
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Lord  Hobart  says,  it  wOl  go  to  ^e  very  heir^  because  no  other  sense  appears 
to  the  court,  but  he  admits,  that  if  a  contrary  intent  did  appear,  it  would  pre- 
vaO.  In  Vent.  381,  Lord  ti<tie  mentions  this  case:  **A  man  having  three 
daughters  gave  them  2000/.,  and  derised  his  land  to  his  heir  male,**  and  pro- 
rided,  that  if  his  daughters  '« troubled  his  heir,'*  the  gift  to  them  of  the  2000/. 
should  be  void.  He  had  no  son,  and  his  nephew  was  the  heir  male  presump- 
tive ;  and  it  was  resolved  that  his  nephew  should  have  the  land,  though  he  was 
not  strictly  heir,  as  well  as  male,  because  the  testator  evidently  pointed  to  his 
heir  male  presumptive ;  and  his  daughter's  sons,  who  would  have  been  his 
regular  heirs  male,  were  out  of  his  intention.  In  Brown  v.  Barkham^  Prec.  in 
Ch.  442,  460 ;  Co.  Litt.  24  b.  n.  3,  (which  was  the  case  of  a  trust,)  a  convey* 
ance  was  decreed  to  the  heir  male  presumptive,  the  special  heir  male,  because 
that  appeared  the  intention ;  and  in  Wills  v.  Paltner^  6  Burr.  2615,  the  special 
heir  male,  though  not  heir  general,  was  held  entitled  upon  the  same  ground. 
Inasmuch,  therefore,  as  in  this  case  the  very  heir  is  not  collateral  to,  but  the 
lineal  ancestor  of  the  claimant,  inasmuch  as  the  claimant  is  not  heir  male  pre- 
sumptive, but  heir  male  apparent,  and  no  preferable  heir  can  ever  come  into 
^-1    esse,  and  inasmuch  as  the  intention  is,  as  it  seems  to  *me,  apparent  upon 

^  this  devise,  that  the  first  and  nearest  male  descendant  of  the  eldest  sister, 
if  there  should  be  any  in  time,  should  take,  I  am  of  opinion  that  the  first  of  the 
rules  I  have  mentioned  will  not  prevent  the  claim  of  Isaac  fViiUer,  As  to  the 
second  rule,  *<  quod  nemo  est  hssres  viveniis,*^  if  I  am  right  in  supposing,  that 
by  the  Jirst  male  heir  in  this  case,  is  to  be  intended  the  first,  according  to  tiie 
seniority  of  the  several  daughters  of  Richard  Chilcott,  there  are  several  autho- 
rities which  induce  me  to  think  it  immaterial  whether  the  mother  is  dead,  so 
as  to  make  the  claimant  perfect  heir,  or  living,  so  as  to  make  him  heir  appa- 
rent only.  And  if  the  rule  *^guod  nemo  est  hseres  viventis*^  were  applicable 
here,  the  devise  in  favor  of  Richard  Chilcotfs  branch  would  altogether  have 
failed,  had  the  testator's  widow  made  no  devise  in  favor  of  her  sister  Eleanor^ 
so  as  to  postpone  the  time  when  Richard  Chilcott* s  branch  was  to  take ; 
because,  at  her  death,  all  Richard  ChUcotVs  daughters  were  living ;  or  had 
Eleanor  died  before  any  of  those  daughters,  the  same  consequence  would  have 
followed.  In  Farrington  v.  Berel,  9  H.  6,  23 ;  11  H.  6,  12,  the  testator 
devised  to  his  widow  for  life,  remainder  to  his  son  John  in  tail  male,  remain- 
der to  his  own  next  heir  male  in  tail  male ;  testator  died,  John  died  without 
issue,  the  widow  died,  and  the  daughter  of  testator's  daughter,  being  his  heir, 
entered  and  enfeoffed  plaintiff;  the  grand-daughter  aflerwards  had  a  son,  who 
entered  as  testator's  next  heir  male,  and  enfeoffed  defendant ;  tlie  grand-daugh- 
ter was  still  living.  A  special  verdict  was  found,  and  it  was  twice  before  the 
court  and  much  debated ;  and  Newton  said,  the  first  time  it  was  before  the 
^Oftl  *^ourt,  in  9  H.  6.,  ♦that  the  great  grandson  was  heir  male  by  force  of  the 

-^  gift,  though  his  mother  was  in  fuU  life ;  and  though  this  was  denied  by 
Paston,  in  11  II.  6,  it  was  re-asserted  by  Cotton;  and  the  chief  point  discussed 
was,  whetlier  the  great  grandson  was  not  bom  too  late  to  make  a  valid  claim, 
his  birth  not  occurring  until  after  the  death  of  the  tenant  for  life ;  and  this, 
according  to  Hob.  33,  and  Bro.  Abr.  Dev.  5,  was  the  great  question  in  the  case. 
No  decision  is  reported,  but  I  think  it  may  be  taken  for  granted,  that  the 
mother's  being  in  full  life  was  not  considered  a  clear  objection  to  her  son's 
claim ;  for  had  it  been  so  the  case  could  hardly  have  undergone  the  discussion 
it  did.  In  James  v.  Richardsmi,  T.  Raym.  330  ;  PoUex.  457 ;  T.  Jon.  99  ; 
1  Vent.  334,  and  in  Burchett  v.  Durdant,  2  Vent.  311,  both  of  which  cases 
arose  upon  the  same  will,  a  devise  in  remainder  to  the  heirs  male  of  the  body 
of  R,  /).  now  living,  and  to  such  other  heirs  male  or  female  as  he  shall  here- 
after have  of  his  body,  was  held  to  vest  in  R.  D.'^  eldest  son,  in  the  lifetime 
oi  R,  />.,  so  that  that  son  must  have  been  considered  as  answering  the  descrip- 
tion of  the  heir  male  of  his  father,  whilst  his  father  was  living ;  and  had  that 
son  died  without  issue  in  his  father's  lifetime,  leaving  a  broker,  no  doubt  i* 
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must  have  been  held,  as  a  consequence  of  that  decision,  that  the  estate  ivould 
immediately  have  vested  in  that  brother,  notwithstanding  his  father  was  alive. 
The  first  of  these  cases  was  decided  in  the  House  of  Lords,  and  the  second 
was  afterwards  decided  in  the  B.  R.  and  the  Exchequer  Chamber.  I  am 
aware  that  great  stress  was  laid  in  those  cases,  upon  the  words  now  living,  on 
the  ground  tliat  those  words  imported  that  the  testator  considered  them  as  fill- 
ing the  character  of  heirs  within  *the  meaning  of  his  will,  though  their  r,gg 
father  was  living ;  but  I  can  see  no  reason' why  the  word  Anr,  upon  this  *- 
will,  may  not  be  considered  as  including  the  heir  apparent,  notwithstanding 
his  mother  is  alive ;  it  being  clear  she  was  not  to  take.  And  this  testator 
knew  that  each  of  the  daughters  of  Richard  Chilcolt  was  living  w  hen  he  made 
his  will,  as  the  testator  did  in  James  v.  Richardson^  and  Burchett  v.  Durdant. 
Darbison  v.  Beaumont,  Fort  18;  IP.  Wms.  229;  1  Bro.  P.  C.  489,  is 
another  authority  upon  the  same  point.  In  that  case  there  was  a  devise  in 
remainder  to  tlie  **  heirs  male  of  the  body  of  my  aunt,  Mrs.  Elizabeth  Long^ 
wife  of  Richard  Long,  clerk,  lawfully  begotten,  and  for  default  of  such  issuo 
to  testator's  right  heirs,"  the  will  gave  Mrs.  Long  a  legacy,  and  named  hei 
three  sons ;  so  that  testator  considered  her  living,  and  knew  that  she  had  three 
sons.  The  eldest  of  these  sons  brought  ejectment  under  this  devise  against 
testator*s  heir ;  and,  Elizabeth  Long  being  still  alive,  the  defence  was,  that 
her  son  could  not  claim  as  heir  male  of  her  body  ;  but,  afler  great  debate  and 
consideration,  the  Exchequer  (except  Bury,  B.,)  held  that  he  might;  and 
though  their  judgment  was  reversed  by  the  two  Chief  Justices,  it  was  affirmed 
unanimously  in  dom.  proc.  The  printed  reasons  urged  in  the  House  of  I^rds 
were,  that  in  this  will  the  words  heirs  male  of  the  body  of  E,  L,,  designated 
who  the  persons  intended  were ;  and  that  an  heir  apparent  was  sufficient  heir 
to  answer  the  description  in  this  case.  This  point  was  again  under  considera- 
tion in  Goodright  v.  Ifhite,  2  B.  Bl.  1010.  A  remainder  was  there  limited 
to  the  heirs  male  of  testator's  son,  and  to  the  heirs  of  one  of  his  daughters. 
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*The  son  and  daughter  were  both  noticed  by  the  will  is  living ;  and 
the  daughter  being  living  when  the  particular  estate  ceased,  the  ques- 
tion was,  whether  her  son  could  take  in  her  lifetime,  under  the  description  of 
her  heir ;  and  the  Court  of  C.  P.  decided  that  he  might.  De  Grey,  C.  J., 
noticed,  that  two  hundred  years  ago  it  might  have  been  thought  not  sufficient, 
because  the  description  is  not  legally  and  technically  true ;  but  within  a  cen- 
tury a  more  liberal  construction  of  a  testator's  words  has  prevailed,  and  they 
have  been  generally  taken  in  their  popular  sense,  which  is  most  likely  to  have 
been  his  meaning  ;  and  he  refers  to  James  v.  Richardson,  Long  v.  Beaumont, 
and  Brown  v.  Barkham,  Upon  these  authorities,  inasmuch  as  it  appears  to 
me,  upon  the  face  of  this  will,  that  the  testator  meant  the  male  descendants  of 
Richard  Chilcott  to  take,  according  to  their  proximity  to  Richard  Chilcolt, 
and  the  seniority  of  their  lines,  without  reference  to  the  question  whether  their 
mothers  were  living  or  not,  and  that  the  life  or  death  of  the  mothers  was  foreign 
to  the  apparent  intention  of  the  testator,  I  am  of  opinion  that  Isaac  Winter  is 
entided  to  recover,  as  being  the  son  of  the  eldest  of  his  daughters  who  had  a 
son,  and  as,  therefore,  filling  the  character  of  his  first  male  heir ;  and  if  I  am 
right  in  this,  there  ought  to  be  judgment  for  the  lessor  of  the  plaintifiT,  in  that 
ejectment  which  is  brought  on  his  demise,  and  judgment  for  the  defendant  in 
the  other  ejectments. 

Judgment  for  the  lessor  of  the  plaintiff  on  the  demise  of  Catherine  Viney. 
For  the  defendant  in  the  other  ejectments. 
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•Sir  C.  HAQ6ERST0N,  Bart,  v.  HANBURY,  et  al. 


Sir  C.  H.t  teaaoi  io  tail,  in  pofieseion,  of  cerimin  bereditaments  and  premises,  subject  ro 
an  ontstandtng  term,  by  indenture,  in  order  to  bar  the  estate  tail,  and  all  remainders 
expectant  thereupon,  and  to  limit  the  same  to  himself  in  fee,  and  in  consideration  of 
10s.,  granted,  bargained,  and  sold  the  same  hereditaments  and  premises,  and  the  rever- 
sion, 4KC.,  thereof  to  A,  and  B.,  their  heirs  and  assigns,  to  hold  to  them,  A,  and  B.,  to 
the  use  of  ^4.,  that  he  might  become  tenant  of  the  freehold  of  the  said  premises,  in 
order  to  saffer  a  recovery.  The  deed  was  afterwards  duly  enrolled  as  a  bargain  and 
sale :  Held,  that  it  operated  as  a  grant  of  the  reversion  to  A,  and  B.,  and  that  A.  be- 
came solely  seised  ot  the  premises,  so  as  to  be  a  good  tenant  of  the  freehold  of  the 
entirety. 

Thb  following  case  was  sent  by  the  Master  of  the  Rolls  for  the  opinion  of 
this  court.  By  indenture  dated  10th  of  October^  1721,  the  hereditaments  and 
premises  in  question,  in  this  cause  were  demised  to  certain  persons,  their  exe- 
cutors, administrators,  and  assigns,  for  the  term  of  three  hundred  years,  from 
the  date  of  the  said  indenture,  upon  certain  trusts.  In  w^prtV,  1780,  Sir  C 
Haggerston^  was  tenant  in  tail  male  in  possession  of  all  the  said  hereditaments 
and  premises,  subject  to  the  said  term  of  three  hundred  years,  which  term  of 
three  hundred  years  was  then  standing  in  the  said  trustees.  By  indenture  dated 
14th  of  April,  1780,  duly  made  and  executed  hy  and  between  the  said  Sir  C, 
Haggeraton,  of  the  first  part,  •/.  Leieney^  and  <SL  Burke^  of  the  second  part, 
and  J.  Silveriop,  of  the  third  part,  it  was  wimessed  that  for  barring,  docking, 
and  extinguishing  all  estates  tail,  and  all  reversions  and  remainders  thereupon 
expectant,  of,  and  in  the  manors  and  hereditaments  therein  mentioned,  and  for 
limiting  the  same  unto  and  to  the  use  of  the  said  Sir  C  Haggtrston,  his  heirs 
and  assigns  forever;  and  in  consideration  of  lOf.  to  Sir  C  Haggerslon,  paid 
by  J.  Leteney^  and  S»  Burkt^  he,  the  said  Sir  C  Haggerston,  did  grant,  bar- 
gain, and  sell  unto  •/.  Leieney,  and  S,  Burkt^  and  to  their  heirs  and  assigns,  the 
said  hereditaments  and  premises,  and  the  reversion  and  reversions,  remainder 
^1021  ^^^  ^remainders  yearly,  and  other  rents,  issues,  and  prodts,  and  all  the 
•J  estate,  right,  title,  interest,  use,  trust,  property,  claim,  and  demand  at 
law  and  in  equity,  of  the  said  Sir  C  Haggeraton^  of,  in,  and  to  the  said  here- 
ditaments and  premises,  and  every  part  and  parcel  thereof,  with  the  appurte- 
nances. To  hold  the  same  unto  •/.  Leteney,  and  S,  Burke,  their  heirs  and 
ass^s,  to  the  use  of  •/.  Leleney,  his  heirs  and  assigns  forever.  To  the  intent 
that  he  might  become  perfect  tenant  of  the  freehold  of  the  said  premises,  in 
order  to  suffer  a  common  recovery  thereof,  and  that  the  said  recovery  should 
enure  to  the  only  proper  use  and  behoof  of  Sir  C.  Haggeraton^  his  heirs  and 
assigns  forever.  In  Eaattr  term,  20  G.  3.,  a  recovery  of  the  premises  in 
question  was  sufTered,  wherein  •/.  Siherfop,  was  demandant,  J,  Leteney,  tenant, 
and  Sir  C  Haggtraton,  vouchee.  The  said  indenture  of  the  14th  of  April. 
1780,  was,  afler  the  return  of  the  writ  of  attain,  duly  inroUed  as  a  bargain  and 
sale  within  the  statute  of  the  27  ff.  S,  e.  16.  The  question  for  the  opinion  of 
the  court  was,  whether  •/.  Leieney,  became  solely  seised  of  the  said  heredita- 
raants  and  premises  comprised  in  the  said  indenture  of  the  14th  o(  April,  1780, 
so  as  to  be  a  good  tenant  of  the  freehold  for  suffering  a  recovery  of  the  entirety 
of  the  said  hereditaments  and  premises. 

TViney,  for  the  plaindff.  By  the  deed  of  April  14th,  1780,  Letmey,  becamt 
solely  seised  of  the  premises  therein  mentioned.  Sir  C.  Haggtraton,  thereby 
granted,  bargained,  and  fold  unto  Leieney  and  Burke,  the  hereditaments  and 
premises,  and  the  reveraion,  ^c.  Now  those  words  are  suflUcient,  and  are  apt 
words  to  pass  to  the  reversion  by  way  of  grant,  and  the  intent  that  they  should 
*1II31  ^"^  operate  is  plain,  for  the  use  is  limited  to  Leieney,  alone  to  make  him 
-I  perfect  tenant  to  the  praecipe,  which  could  not  be  if  the  deed  were  to 
operate  as  a  bargain  and  sale.  It  is  a  very  old  maxim  that  Judges  should  be 
astale  in  discovering  and  giving  effect  to  the  intent  of  parties,  Eari  of  Chm- 
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rickarcTs  case,  Hob.  277.  According  to  a  great  variety  of  decisioiMt  Jiat  maxim 
appears  to  have  keea  constantly  acted  upon  for  a  long  series  of  yeais.  Cro9- 
ting  V.  Scudatnore,  1  Mod.  175.  2  I^v.  9,  Osman  v.  Sheaf e,  3  I^ev.  370, 
Boe  V.  Trunmer,  %  Wiis.  79.  WiUes,  682,  Shove  v.  Pintke,  0  T.  R.  11S4. 
are  all  instances  where  deeds*  incapable  of  operating  strictly  according  to-  the 
words  were  so  construed  as  to  be  made  operative  according  to  the  inteiit  of  the 
parties.  There  in  not,  however,  any  case  completely  in  point  as  an  authori^ 
tor  the  present ;  for  in  each  of  those  cases  the  deed  would  have  been  wholly 
void  if  taken  according  to  the  letter.  The  mere  introductioa  oi  fke  words 
«•  bai^in  and  sale"  is  not  sufficient  to  make  the  deed  operate  as  a  eonvevance 
taking  effect  by  the  statute  of  uses,  and  not  as  a  common  law  grant  of  the*  re- 
version. If  it  were  so,  the  ordinary  conveyance  to  uses  by  lease  and  release 
would  be  rendered  bad,  for  in  almost  every  release,  the  words  '*  bargain  and 
sale"  are  introduced.  No  one  will  contend  that  the  enrolment  of  such  a  deed 
would  vest  the  legal  estate  in  the  releasee  to  uses.  There  are  two  principles 
of  construction  applicable  to  this  case,  which  make  it  dear  that  the  deed  ope- 
rated as  a  grant  of  the  Feversion.  First,  that  where  a  deed  may  operate  to 
pass  land  either  by  tfie  common  law  or  by  the  statute,  it  shall  be  held  to  ope- 
rate at  common  law,  Co,  lAit,  49  6.  A  rule  which  *ha8  not  been  over-  r» ja^ 
turned,  though  it  is  not  now  allowed  to  prevail  against  the  apparent  in-  '- 
tent  of  the  parties,  Barker  v.  JTi^iil,  2  Mod.  250,  Boe  v.  Tranmer,  Secondly, 
where  a  deed  in  one  way  passes  land  by  itself,  without  any  further  act,  it  shall 
be  held  so  to  operate,  rather  than  in  any  other  mode  to  the  perfection  of  which 
some  further  act  is  necessary.  Barker  v.  Keat^  2  Mod.  250,  Lutwich  v.  Mition^ 
Cro.  Jac.  604.  And  in  an  anonymous  case,  3  Leon,  pi.  39,  p.  16.,  it  was  expressly 
held  that  a  deed  must  operate  in  that  way  in  which  it  first  had  full  effect.  Now  if 
the  deed  in  question  be  held  to  operate  as  a  grant  of  the  rerersion,  the  estate 
passes  immediately.  If  it  be  a  bargain  and  sale,  enrolment  is  necessary  to 
make  it  v^d.  These  rules,  in  addition  to  the  apparent  intent  of  the  parties, 
make  it  incumbent  on  the  court  to  decide  that  the  deed  was  in  effect  a  grant  of 
the  reversion  ;  and  then  the  use  would  be  executed  in  Leieny  alone,  so  as  to 
make  him  a  good  tenant  to  the  praecipe  of  the  entirety  of  die  lands.  The  doc- 
trine of  election  cannot  affect  thia  case,  inasmuch  as  the  grantees  were  not  to 
take  any  beneficial  interest 

CreuHWtUy  contra.  The  words  of  die  deed  in  question  are  properly  those 
of  a  bargain  and  sale ;  and  that  the  parties  so  considered  them  is  manifest 
f.om  their  having  enrolled  the  deed  as  a  bargain  and  sale.  At  that  time,  there- 
fore, they  must  have  intended  that  it  should  so  operate ;  and  it  cannot  now  he 
held  to  have  a  different  operation,  although  as  a  bargain  and  sale  it  would  nnt 
carry  into  effect  the  whole  object  of  the  parties  to  the  deed.  'JyrrelPs  case. 
Dyer,  156,  a,  is  a  strong  authority  to  this  point.  Jane  TyrrelU  widow,  for  the 
sum  of  400/.  paid  *by  U,  TyrrelU  her  son  and  heir  apparent,  by  indent-  r«|A«| 
ure  enrolled  in  Chancery,  bargained,  sold,  fave,  granted,  covenanted,  ^ 
and  concluded  to  G.  T.  all  her  manors,  lands,  ^c,  to  have  and  to  hold  the 
said,  ^.,  to  the  said  6.  T,  and  his  heirs  forever,  to  the  use  of  the  said  Jane 
for  life,  ^c.  And  it  was  held  tiiat  the  limitation  of  uses  upon  the  habendum 
was  void,  because  an  use  cannot  be  declared  upon  an  use.  Now  it  is  clear 
that  the  deed  might  have  operated  as  a  covenant  to  stand  seised,  and  then  the 
limitation  of  uses  would  have  been  good  ;  nor  can  it  be  doubted  that  the  parties 
(at  all  events  the  grantor)  intended  that  the  use  should  be  well  limited  to  her- 
self for  life.  But  as  it  appeared  to  have  been  the  intention  that  the  deed  Fhould 
take  efifect  as  a  bargain  and  sale,  and  it  had  accordingly  been  enrolled,  it  was 
held  so  to  operate,  although  the  uses  were  thereby  defeated.  There  arc  no 
such  principles  of  law  as  those  stated  on  the  other  side,  and  which  are  sup* 
posed  to  govern  this  case.  The  passage  referred  to  in  Co,  lAH,  49,  h.  is  this : 
•*  When  a  man  kath  two  ways  to  pass  lands,  and  both  of  the  ways  be  by  the 
common  law^  awft  ke  inttodeth  to  pas*  them  by  one  of  tiie  ways,  vet,  ui  rtm 
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magU  vakat^  it  shall  pass  by  the  other.  But  where  a  man  may  ps^ss  lands 
either  by  the  common  law  or  by  raising  of  an  use  and  settling  it  by  the  statute, 
there,  in  many  cases,  it  is  otherwise.*'  Ix>rd  Coke^  does  not  there  mean  to  say 
that  a  conveyance  at  common  law  is  to  be  preferred  to  one  taking  effect  by  the 
•catute,  but  that  a  common  law  conveyance  cannot,  ui  ten  vaieai,  operate  as  a 
e<mveyance  to  uses,  or  a  conveyance  intended  to  have  effect  under  the  statute, 
operate  at  common  law.  And  even  this  distinction  is  now  at  an  end.  Boe  v. 
^1061  ^^'''*^*  "^^  ^^^^  principle  of  law  which  is  "supposed  to  be  favor- 
*  able  to  the  present  plaintiff  iq,  that  where  a  deed  is  capable  of  a  two- 
fold operation,  but  according  to  one  construction  takes  effect  immediately,  with- 
out the  performance  of  any  further  act,  it  shall  be  so  construed,  rather  than  in 
a  mode  which  renders  such  further  act  necessary  to  its  validity  ;  and  Barker 
▼•  JTcatf,  and  Lutwich  v.  MUion^  and  Anon.  Z  lAim.  were  cited  as  instances. 
Now  in  each  of  thoee  cases  the  deed  was  held  to  operate  as  a  baigain  and 
sale,  that  being  a  conveyance  by  which  the  land  passed  immediately  ;  and  it  is 
dear  from  other  authorities  that  a  bargain  and  sale  takes  effect  from  the  time 
of  the  execution,  although  it  may  afterwards  be  rendered  void  by  a  neglect  to 
enrol  it  within  the  time  prescribed  by  the  37  H*  8,  c«  10.  The  whole  questbn^ 
theiefore,  turns  upon  the  application  of  the  rule  of  law  given  in  Co.  IMU  49, 
6.,  and  Shep.  Touch.  83.,  &at  '*if  a  man  have  two  ways  to  pass  lands,  and 
he  intends  to  pass  them  one  way,  and  they  will  not  pass  diat  way,  ut  rea  valeati 
they  may  pass  the  other  ^ay.'*  Now  here  it  appears  to  have  been  the  inten- 
tion  to  pass  these  lands  by  bai^fain  and  sale  to  iMeney  and  Burke;  th.it  the 
reversion  might  so  pass  is  clear  from  Fox^b  case,  8  Co.  105,  although  the  limi« 
tatkm  of  uses  would  be  void.  The  first  part  of  the  rule  is,  therefore,  inappli* 
cable ;  and  indeed  it  has  been  admitted,  that  in  all  the  cases  upon  this  pointy 
the  deed,  if  taken  according  to  the  letter,  would  have  been  wholly  void  ;  and 
it  may  also  be  observed,  that  in  each  of  thc^m  the  constructioB  put  upon  the 
instrument  was  against  Uie  grantor ;  that  which  is  now  contended  for  is  in  his 
favor.  Neitlier  was  it  originally  necessary  to  constrae  this  deed  as  a  grant  of 
*1071  ^^  reversion  in  order  to  carry  into  effect  the  main  object  of  the  par^ 
^  tie».  That  object  was  to  make  a  tenant  to  the  prmeipe  to  suffer  a  recov- 
ery. If  the  deed  operated  as  a  bargain  and  sale,  Leteney  and  Butke^  would 
be  joint  tenants,  and  the  n^rit  might  have  been  against  them  jointly.  Suppose 
Leteney^  to  have  died  before  the  recovery,  and  a  writ  to  have  been  issued 
against  Burke^  it  could  hardly  have  been  contended  that  this  deed  had  not  the 
etect  of  vesting  the  eirtate  in  him  as  the  survivor  of  two  joint-tenants,  so  afll  to 
make  him  a  good  tenant ;  and  if  so,  it  must  have  operated  as  a  bargain  and 
•>le ;  to  qay  now  that  Leienet/,  was  tenant  of  the  whole,  is  to  say  that  the 
deed  might  at  the  same  time  have  a  two-fold  operation.  The  point  now  raised 
has  never  yet  been  decided,  and  Mr.  Preeton^  in  his  edition  of  Shtppard^i 
Touehaione^  83.,  makes  this  observation  upon  it :  *«  It  is  far  from  being  clear 
chat  a  deed,  though  enrolled,  and  capable  of  effect  as  a  baigain  and  sale,  may 
not  be  pleaded  as  a  grant,  so  that  uses  may  arise  from  the  person  or  estate  of 
the  grantee."  At  aU  event»,  therefore,  the  defendants  have  good  ground  for 
saying  that  it  is  far  from  being  clear  that  it  can  be  so  pleaded. 

The  following  certificate  was  afterwards  sent : 

This  case  has  been  argued  before  us  by  counsel,  and  we  are  of  opinion  that 
die  said  John  iMeney  became  solely  seised  of  the  said  hereditaments  and  pre- 
mises comprised  in  the  said-  indenture  of  the  14th  of  AprU^  1780,  so  as  to  be  a 
good  tenant  of  the  freehold  for  suffering  a  recovery  of  the  entirety  of  the  said 
hereditaments  and  preraiset^ 

J.  Batlet. 

O.  S.  HOLROTD. 

J.  LrrruiDALE. 
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•WILLIAxMS  V.  JONES. 

An  attorney  entered  into  a  written  contract,  whereby  he  agreed  to  take  into  partnership 
in  the  bueinesa  o(  an  attorney,  a  peraon  who  had  not  at  that  time  been  admitted,  no 
time  was  expressly  fixed  for  the  commencement  of  the  partnership:  Held,  that  uo  time 
being  ezpressiv  appointed,  the  partnership  commenced  from  the  date  of  the  agreement ; 
that  parol  evidence  was  properly  admitted  to  show  that  the  person  taken  into  partner- 
ship was  not  an  attorney  at  the  time  when  the  agreement  waa  executed ;  but  that  it 
could  not  be  received  to  show  that  the  agreement  waa  not  to  take  efleci  until  be  should 
be  duly  admitted,  for  that  would  make  the  agreement  difierent  from  that  which  it  pur- 
ported to  be ;  viz.  an  agreement  for  a  present  partnership. 

Assumpsit  upon  an  agreement,  dated  the  1 1th  of  Notfember^  1822,  whereby 
plaintiff,  **  in  consideration  of  250/.  paid  by  the  defendant,  and  of  100/.  to  be 
paid  by  defendant  within  two  years  from  the  date  thereof,  agreed  to  take  7*. 
Jones,  the  defendant's  son,  into  partnership  with  him,  as  attomies  and  solicitors, 
and  to  give  him  a  moiety  of  the  profits  of  the  partnership,  and  of  the  profits 
arising  from  the  hundred  court  of  fVerraUy  of  which  the  plaintiff  was  loH,  and 
a  moiety  of  the  royalties."  The  partnership  to  continue  for  ten  years. 
Breach,  non-payment  of  the  100/.  Plea,  non-as8ump»U.  At  the  trial  before 
fVarren,  C.  J.,  of  Chester,  at  the  Spring  assizes,  1825,  for  that  city,  the  plain- 
tiff proved  the  agreement  as  set  out  in  the  declaration,  but  it  appeared  by  the 
cross  examination  of  his  witnesses  that  the  defendant's  son  was  not  admitted  an 
attorney  until  Aprii,  1823.  For  the  defendant  it  was  contended,  thpit  the  agree- 
ment was  illegal,  as  constituting  a  partnership  between  an  attorney  and  a  person 
who  had  not  at  that  time  been  admitted.  For  the  plaintiff  evidence  was  offered 
that  the  agreement  was  not  put  in  force  before  the  admission  of  the  defendant's 
son.  The  learned  Judge  thought  the  evidence  inadmissible,  and  directed  a 
nonsuit.     In  Easier  term  a  rule  nisi  for  a  new  trial  was  granted,  and  now 

Cross,  Serjt.,  was  called  upon  to  support  it.  No  time  being  fixed  for  the 
commencement  of  the  partnership,  it  was  open  to  the  plaintiff  to  give  parol  evi* 
dence  upon  *that  point.  The  contract,  upon  the  face  of  it,  was  perfectly  i-#|«q 
legal,  the  defendant  sought  to  impeach  the  legality  of  it  by  parol  evi-  ^ 
dence  that  the  defendant's  son  was  not  at  the  date  of  the  contract  an  attorney ; 
it  was,  therefore,  but  reasonable  that  the  plaintiff  should  be  allowed  by  testi- 
mony of  the  like  nature  to  answer  the  presumption  of  illegality  so  raised,  by 
showing  that  the  agreement  was  not  to  take  effect  until  after  the  party  had  been 
duly  admitted.  The  agreement  contains  reference  to  the  date,  in  order  to  fix 
the  time  of  payment,  but  no  such  reference  is  made  to  point  out  the  commence- 
ment of  the  proposed  partnership.  • 

Bayley,  J.  Where  a  written  contract  has  been  entered  into,  the  court  must 
look  to  that  in  order  to  ascertain  the  meaning  of  the  parties  ;  and  we  are  not 
at  liberty  to  admit  the  introduction  of  parol  evidence  to  show  that  the  agree- 
ment was  in  reality  different  from  that  which  it  purports  to  be.  The  declara- 
tion in  this  case  describes  the  contract  as  forming  a  partnership  to  commence 
in  prtesenti,  and  as  made  between  parties,  then  attomies,  and  the  agreement 
corresponds  with  the  description  given  in  the  declaration.  It  is  described  as 
an  absolute  contract,  but  it  is  now  contended  that  it  was  conditional,  to  com- 
mence in  Juturo,  if  T,  Jones  should  be  admitted  an  attorney.  But  it  is  impos- 
sible to  put  such  a  construction  upon  it.  Here,  then,  there  was  a  baigain  giving 
a  present  share  of  the  profits  of  an  attorney's  business  to  a  person  not  admitted ; 
that  was  illegal,  according  to  the  22  6'.  2.  e.  40. «.  11.;  and  even  if  the  evidence 
had  been  admissible,  to  show  that  the  agreement  was  to  take  effect  in  fuiuro, 
the  agreement  as  proved  would  not  correspond  with  the  description  of 
*itin  the  declaration,  and  on  that  ground  the  nonsuit  would  be  right.  r«||Q 
This  rule  must,  therefore,  be  discharged.  *- 

HoLROYD,  J.  I  am  of  opinion  Siat  the  nonsuit  in  this  case  was  right. 
Whatever  may  have  been  the  intent  of  the  parties,  which  I  collect  to  hiv* 
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been  that  the  infltrument  should  take  effect  immediately,  at  all  events  the  law 
l^ives  it  that  efiect,  no  time  for  ita  commencement  being  mentioned  in  the  instru- 
ment. Parol  evidence  was  properly  admitted  to  show  that  the  agreement  was 
illegal,  but  not  for  the  purpose  of  varying  the  contract,  by  adding  to  or  dimin- 
ishing from  it.  It  is  contended  for  the  plaintiff*  that  evidence  should  have  been 
admitted,  which  certainly  would  have  shown  the  contract  not  to  be  illegal,  but 
would  at  the  same  time  have  shown  it  to  be  different  from  the  legal  import  of 
the  instrument  declared  upon.  If  the  evidence  had  merely  gone  to  rebut  the 
illegality,  I  should  have  thought  it  admissible  ;  but  it  went  further,  and  then  two 
objections  arose  to  it ;  first,  it  went  to  show  that  an  agreement  apparendy  abso- 
lute was  really  conditional ;  secondly,  its  eft'ect  was  to  add  by  parol  to  an  agree- 
ment, which,  according  to  Boyddl  v.  Drummond^  1 1  East,  142,  could  not  be 
valid,  unless  in  writing,  inasmuch  as  it  was  not  to  be  performed  within  a  year 
from  the  making  of  it 

LiTTLBPiLLB,  J.,  concurred* 

Rule  dischaiged. 

D.  F.  Jone$  was  to  have  opposed  the  rule. 


91111   ''DOE  on  the  joint  and  several  Demises  of  EDWARD  RAWLINGS, 
*  "J       JOHN  TASKER,  MARY  PINCKE,  Widow,  SARAH  NETTLE- 
FOLD,   ABRAHAM   NETTLEFOLD,  and  ROBERT  SKILL,  v.   T. 
WALKER,  J.  JENNINGS,  and  R.  SUTHERDEN. 

4.  wu  leaM€  of  premises  for  a  term  of  twenty-orib  years,  which  would  expire  at  Miekael- 
moMf  1609.  In  Deeemhtr^  1799,  A,  took  a  further  lease  of  the  aamo  premiaesfor  sixty  years, 
to  commence  from  Miekaelmaa,  1809.  The  lessor  died  in  December,  1800,  and  devised 
the  premises  in  qaestion  to  A.,  the  lessee,  for  his  life.  By  lease  and  release,  A.  in  1606, 
conveyed  bis  life  estate  to  B.  Held,  that  A*t  interest  in  the  lease  of  1799,  which  was 
to  commence  in  1809,  was  not  merged  in  bis  estate  for  life. 

E/BCTMBNT  to  recover  premise  in  the  parishes  of  Dartford  and  Wilmuigton^ 
in  Kent.  Plea,  not  guilty.  At  the  trial  before  Alexander^  C.  B.,  at  the  Spring 
assizes  for  the  county  of  Kent^  1825,  the  jury  found  a  verdict  for  the  plaintiff, 
subject  to  the  opinion  of  this  court  on  the  following  case. 

ThomaB  fVUiiatM  being  seised  in  fee  of  the  premises  in  question,  by  his 
last  will  and  testament  duly  executed  and  attested  so  as  to  pass  real  estates, 
devised  the  premises  in  question  unto  his  nephew  John  fVilliam$ :  *'  to  hold 
the  same  unto  and  to  the  use  of  his  nephew  John  Wiliiam$  and  his  assigns, 
for  and  during  the  term  of  his  natural  life ;  and  from  and  after  his  decease, 
unto  and  to  the  use  of  John  WUliamt  and  Thoma$  PFUUam$*  the  two  sons 
of  his  said  nephew  John  WiUiamay  their  heirs  and  assigns  for  ever,  as  tenants 
in  common  and  not  as  joint  tenants.**  The  said  Thomas  fFilliama  by  inden- 
ture of  lease  of  the  I7th  of  Dtcember^  1799,  then  made  between  him  and  his 
nephew  John  WiUiamSy  demised  to  the  said  John  fVilliamM  the  premises  in 
question,  to  have  and  to  hold  the  same  unto  the  said  John  Wiiiiama  from 
Michaeimaa-day^  which  would  be  in  the  year  1809,  **  when  the  then  present 
*1121  ^^^^^  ^^  "^^^  premises  to  *the  said  John  ffiiliama  will  expire/'  for 
J  and  tluring  the  full  end  and  term  of  sixty  years  from  thence  next 
ensuing,  and  fully  to  be  complete  and  ended,  yielding  to  the  lessor  and  his  heirs 
and  assigns  die  yearly  rent  of  60/.  John  fViUiamB  took  down  the  two  houses 
demised  to  him  by  the  lease  of  1799,  and  on  the  site  of  them  built  a  new  brick 
messuage  at  a  considerable  expense.     At  the  time  of  making  such  lease,  the 

2k2 


SftO  Doe  dem.  fiAWLiNOd  v.  Walker.  H.  T.  1826.  [113 

aaid  John  WiUiamB  waf  in  possesaion  of  Ihe  premises  by  virtue  of  a  lease 
thereof  for  a  teem  of  twenty*one  years  horn  mchaekaus,  1788,  which  would 
expire  at  MickadmoB,  1809,  at  the  yearly  rent  of  60/.  The  testator,  ThomoM 
Wiiiiamf,  died  without  revoking  or  altering  his  will,  and  his  nephew  JoJ.n 
WUliamn  took  possession  of  4ie  premises  devised  to  hini  for  life,  and  from  that 
time  until  his  death,  which  took  place  in  Auguai^  1823,  continued  in  possesam 
ci  the  said  demised  premises,  without  paying  any  rent  under  either  of  the  said 
leases.  John  fFiiliama,  (the  son  of  the  said  John  ffVHama  who  was  nej  h^  ^ 
of  ^e  testator)  one  of  the  devisees  in  remainder,  died  intestate  without  )f^uf. 
leaving  his  brother  Thonuu  his  heir  at  law  him  surviving.  The  caFe  then  »r-t 
out  several  conveyances,  from  which  it  am)eared  that  the  interest  of  Tfiofnf  « 
WiUiamB  in  the  premises  in  question  had  vested  in  the  lessors  of  the  plain*  (^. 
It  further  appeared,  that  by  deeds  of  lease  and  wlease  of  A/oy.  18(V6,  Join 
ffilliamB  conveyed  his  life  estate  toJamea  Parker^  to  the  use  of  jamt$  Ptirktr, 
his  heirs  and  assigns,  for  the  life  of  John  fFiliiamB,  and  in  trust  for  the  iaid 
John  fftlUama,  Upon  the  deadi  of  John  WiiliamB,  the  tenant  for  life,  in 
^ugUBU  1823,  the  lessors  of  the  plaintiff  dain^ed  the  possession  of  the  pre- 
mises  in  question,  as  deriving  title  to  the  same  from  the  said  Thomau  ff'illiama 
the  surviving  *remainder-man  in  fee,  and  on  the  ground  that  the  said  term  rnnQ 
of  sixty  years  was  no  longer  subsisting.  This  case  was  argued  at  the  ■- 
sittings  in  Banc  after  last  Trinity  teim  by 

Chitty^  for  the  lessors  of  the  plaintiff*.  The  lease  for  six^  years,  which  was 
to  commence  in  1800,  was  merged  in  the  life  estate  which  John  WiUiamB  took 
by  devise  under  the  will  of  7%omas  fViliiamB,  It  is  clear  that  he  accepted 
the  estate  devised*  for  he  paid  no  rent  during  his  life.  There  can  be  no  doubt 
that  the  leaae  to  possession  merged,  but  it  will  he  said  that  the  lease  in  reverse 
sion  being  a  mere  inttreBBe  termini^  did  not  menge.  Salmon  v.  Swann,  Cro. 
Jac.  610,  is  an  authority  to  show  that  such  an  interest  will  merge.  There  .^. 
seised  in  fee,  demised  to  B.  for  one  hundred  years,  to  begin  at  a  future  time ; 
and  before  that  time  made  a  lease  to  C  for  twenty-one  years,  to  begin  presently. 
B,<f  before  the  commencement  of  his  term,  assigned  it  back  to  ^,,  who  after- 
wards granted  a  rent  charge,  for  which  the  grantee  distrained  upon  C.  The 
question  was,  whether  the  future  term  was  merged  in  the  inheritance*  or  if  it 
had  any  existence  in  .^.,  so  that  he  might  thereout  grant  the  rent ;  for  then  it 
would  avoid  the  second  lease,  being  prior  to  it,  and  by  consequence  be  liable  to 
the  payment  of  the  rent-charge.  It  was  resolved,  &at  the  first  term  w^ss 
merged.  But  CoUfourne  and  MixBtone^a  case,  1  Leon.  120,  is  an  authority 
expressly  in  point  to  show,  that  an  inierease  termini  will  meige  in  a  life  estate 
deviaed  to  the  lessee.  There  H,  Leigh^  being  seised  of  a  house  called  the 
Marygold^  and  two  other  houses  in  London^  leased  the  said  two  houses  to  one 
Mice  Cheapen  for  twenty-one  *years  if  she  should  live  so  Ion?,  and  ailer-  r^ii^ 
wards  made  a  lease  in  reversion  of  the  said  two  houses  to  Slice  Leigh,  ^ 
for  twenty-one  years,  and  afterwards  he  devised  these  two  houses,  and  also  the 
house  caUed  die  Aiarygold,  to  the  said  Mce  Lrigh,  for  her  life  to  bring  up 
his  children,  and  died  ;  after  his  death  the  said  jilice  Leigh,  entered  into  the 
house  called  the  Mary  gold,  and  took  the  rents  and  profits  of  the  said  two  other 
houses,  for  seven  years  by  virtue  of  the  said  will ;  and  it  was  held  that  the 
lease  for  twenty-one  years  was  merged  in  the  estate  for  life.  That  case  is 
expressly  in  point,  and  must  govern  the  present. 

Bolhmd,  contra.  John  Williama^a  interest  under  the  second  lease  was  a 
mere  intereaae  termini ;  he  had  not  any  actual  term,  but  a  right  to  have  a  term 
at  a  future  time,  by  entry  when  that  period  should  arrive,  Co,  Litt,  46,  6.,  Bo* 
con* a  Mr,,  tit  Leaaea,  6  Ed,  185,  216.  Beming  v.  Brabaton,  Bridgman's 
Reports,  by  Banniater,  p.  6.  Such  an  interest,  not  being  an  estate,  does  not 
prevent  or  cause  merger.  Dyer,  1 12.  Whitchurch  v.  ff^hif church,  2  P.  Wmf. 
236.  It  is  incapable  of  bemg  surrendered,  1  Bridgman,  7.  It  cannot  be  the 
foundation  of  a  release  from  the  lessor,  Co,  Litt.  270,  a.  b.     Barker  v.  Keat. 
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2  Mod  2o0,  Shepherd^ B  Touchstone,  324.  It  is  not  aflfected  by  any  tortion« 
ac^  2s  abalement,  intrasion,  or  diaaeuin,  JiruertonxtJUainaford,  Cru.  Eliz.  15, 
Stjffj^^s  caM,  5  Rep.  124,  b.  Now  merger  is  a  surrender  in  law,  producing 
the  same  effect  as  a  surrender  in  fact  would  have  produced.  Then  an  inter* 
'taae  termini  not  being  capable  of  being  surrendered,  cannot  be  merged.  Com. 
•1151    P*^*'  ^^  *  Surrender  rE.)     Shep.  Touch,  tit.  Surrender,  p.  808.    The 

•I  interest,  therefore,  unoer  the  lease,  which  was  to  commence  in  1809« 
lid  not  meige  in  the  life  estate.  Neither  was  it  extinguished.  Extinguish* 
oent  by  operation  of  law  is  the  legal  eonsequence  of  an  actual  union  of  some* 
Jiing  issuing  out  of  and  constituting  part  of  the  profi:s  of  the  land,  (as  com- 
mon, rents,  or  other  rights,)  with  the  immediate  ownership  of  the  land  itself, 
the  existence  of  both  interests  in  one  person,  at  one  and  the  same  time,  being 
inconsistent.  Vin.  Mr.  tit.  Extinguiahment  A.  pi.  18,  19.,  C.  pL  14,  83,  48., 
F.  16.  Now  here  there  was  no  inconsistency  in  the  existence  of  a  life-estate, 
with  a  right  at  a  future  time  to  have  an  estate  which  might  exist  longer  than 
the  life-estate,  and  which  m^ht  not  arise  till  the  life-estate  had  ceased.  The 
ease  of  Sabmmk  v.  Suwnn^  Cro.  Jac.  619,  only  decided  that  the  assignment  of 
an  uUerresH  ttrmmi  to  the  reversioner  would  not  defeat  an  interest  which  ho 
had  created  anterior  to  liia  acquisition  of  the  iniereaae  ternunu  There  a  per- 
son seised  in  fiw  in  possession,  subject  to  diis  future  interest,  granted  a  lease 
for  twenty-one  years  before,  and  a  rent  charge  after,  the  purchase  of  the  inter- 
ease  (erminit  and  it  was  held  that  the  lease  riionld  prevail  over  the  rent*  It  is 
true  that  the  court  talked  about  the  future  term  being  drowned  in  the  inherit- 
ance. But  it  is  observed  by  Mr.  Preston,  in  his  treatise  on  Conveuancwg^ 
voL  3,  p.  125.,  that  although  in  the'report,  the  language  of  the  court  be  appli- 
cable to  merger,  it  must  be  read  as  referring  only  to  exdnguishment.  Now 
taking  it  in  £at  sense,  there  cannot  be  a  doubt  that  such  an  interest  might  at 
«11A1   ^^^  ^™^  ^  *extinguished  by  the  act  of  the  parties.  It  may  be  released 

^  to  any  person  having  an  estate  in  the  reversion,  and  to  the  extent  of  that 
estate  will  the  release  operate  to  the  extinguishment  of  the  future  term.  The 
oumer  of  that  estate  having  created  interests  out  of  it,  could  not  by  purchasing 
the  interesae  termini,  defeat  the  interest  he  had  so  created.  His  purchase  would 
enure  for  the  benefit  of  the  persons  in  whose  favor  he  had  created  such  inter- 
ests, and  that  could  only  be  by  the  law's  considering  that  the  interest  so  pur- 
chased by  him,  which,  if  not  extinct,  would  have  defeated  the  interests  of  his 
grantees,  was  extinguished  in  the  estate  out  of  which  these  latter  interests  were 
created*  The  decision  in  Salmon  v.  Swann,  does  not  apply  to  this  case,  where 
the  freehold  comes  to  the  person  having  the  intereaae  termini,  not  by  his  own 
act,  but  by  devise.  The  lessee  could  not,  before  the  future  term  arose,  alienate 
his  life  interest,  and  then  set  up  the  term  sf  ainst  ^at  alienation.  If  the  term 
had  come  in  esse  during  the  life,  and  the  life-estate  had  been  still  vested  in  the 
termor,  a  merger  would  have  taken  place;  but  the  question  in  this  case  was 
whether  antenor  to  the  term  taking  effect  in  possession,  the  future  right  was 
extinguished,  and  if  extinguished,  whether  the  extincuon  was  partial  or  totaL 
Applying  the  principle  of  Salmon  v.  Sufann,  to  this  case  to  its  utmost  extent, 
the  acceptance  of  the  devise  would  extinguish  the  interesse  termini,  so  far  only 
as  it  was  inconsistent  with  the  life-estate,  but  in  this  case  there  was  no  incun- 
sistency,  for  the  life-estate  might  have  ceased  before  the  term  arose,  and  when 
the  term  arose  the  life-estate  was  vested  in  another  person.  At  no  period, 
therefore,  has  there  been  a  concurrence  of  estates  so  as  to  constitute  a  merger, 
•ii<ri   ^^  ^  ^concurrence  of  a  right  with  an  estate  so  as  to  occasion  an  exiiii- 

'J  guishraent  Colhourne  and  Mixstone'a  case,  1  Leon.  129,  is  relied 
upon  as  an  authority  to  show  that  John  WiUiama*8  interest  in  this  lease  was 
meip'ed  or  destroyed  by  his  acceptance  of  the  devise.  But  the  facts  of  that 
case  are  mis-stated  in  the  report  in  Leonard.  It  appears  by  the  record  that 
Alice  Leigh* s  interest  in  two  of  the  messuages  was  concurrent  at  the  time  when 
she  took  the  life-estate.     Her  interest  in  the  term  at  that  time  was  a  subsisting 
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interest*  not  an  inleresae  termini^  it  thereforct  mei^ed  in  the  life-estate.  The 
case  of  Colboume  and  Afixaione,  therefore,  as  explained  by  the  recoid,  is  not 
an  authority  in  point.  Cur,  adt .  vtilf . 

The  judgment  of  the  court  was  now  delivered  by 

Batlsy,  J.  This  was  an  action  of  ejectment,  and  the  single  question  pre* 
sented  to  our  consideration  upon  the  aigument  in  •/t//y,  last  wss  this,  whether 
a  term  for  years  created  in  Dtctmber^  1709,  to  commence  from  MichaelmaSt 
1809,  was  annihilated  by  a  life  estate  devised  to  the  lessee  in  Jamtary,  1709, 
and  merged  in  such  life-estate,  the  life-estate  being  conveyed  away  by  the  les- 
see before  Michatlmaa^  1809,  so  as  to  prevent  the  lessee  from  having  both 
estates  by  way  of  present  interest  at  one  and  the  same  time.  The  facts  as  to 
this  point  were  very  short.  In  January^  1799,  Ihwnaa  fftlHama^  the  owner 
in  fee,  devised  to  John  fFUliams,  for  life.  The  premises  were  at  that  time' 
under  lease  to  John  H^iliiama,  for  a  term  which  would  expire  at  MtehaelmaSj 
1809.  Before  he  died,  viz.  in  Dtetmber^  1799,  the  testator  made  *a  r^.ig 
further  lease  to  John  WiUtrnM^  for  sixty  years  from  Miehadmaa^  1809.  ■■ 
The  testator  died  in  December^  1800.  By  deeds  of  lease  and  release  of  May^ 
1806,  John  ffWiamat  conveyed  his  life  estate  to  Jamea  Parker^  to  the  use  of 
Jamea  Parker,  his  heirs  ana  assigns,  for  the  life  of  John  ffilHama,  and  in 
trust  for  the  said  John  WiiHama.  John  fFUliamat  therefore,  had  the  legal 
estate  for  hb  own  life  from  Dtctmbtr,  1800,  to  May,  180A,  when  he  passed 
away  the  legal  estate  to  Parker  f  and  the  question  is,  whether  his  interest  under 
the  lease  of  Decetnbet,  1799,  was  merged  in  that  his  legal  estate.  His  interest 
under  the  lease  of  Decetnber,  1799,  gave  him  no  right  of  possession  during 
any  part  of  the  time  that  he  had  in  himself  tlie  legal  estate  for  his  own  life  ; 
it  gave  him  only  a  species  of  what  the  law  calls  an  interease  termini,  a  right 
to  have  the  possession  at  a  future  time,  viz.  at  Michaelmaa,  1809  ;  and  when 
the  nature  of  an  iniereaae  termini,  and  the  principle  of  the  doctrini^  of  merger 
is  considered,  we  shall  have  no  difficulty  in  coming  to  the  conclusion  that  in 
this  cuse  there  was  no  merger.  The  right  upon  a  lease  to  commence  in  pre- 
aenti  is,  (except  under  the  statute  of  uses,)  until  entry  and  interesse  termini 
only,  and  so  is  the  right  upon  a  lease  to  commence  in  futuro  ;  and  the  same 
rules  are  applicable  to  both.  Each  is  a  right  only,  not  an  eat  ate.  The  whole 
eatate,  notwithstanding  such  right,  is  in  the  lessor.  In  neither  case  will  a  con- 
veyance by  the  lessee  to  the  lessor  operate  as  a  surrender,  nor  will  a  release 
from  the  lessor  to  the  lessee  operate  by  way  of  enlarging  the  estate.  The 
right  may  be  granted  away  as  a  right,  or  extinguished  by  a  release,  but  it  can- 
not be  conveyed  as  an  estate ;  and  the  lessee  may  extinguish  it  by  a  release  to 
the  lessor,  but  it  has  all  the  properties  and  consequences  of  *a  right  p«||g 
only,  not  of  an  estate.  Upon  an  ordinary  lease,  to  commence  instanter,  ^ 
the  lessee  has  at  common  law  an  intereaae  termini  only  till  entry,  Co,  Litt, 
46  h,,  a  release  to  him  before  entry,  to  increase  his  estate,  is  not  good,  Co,  lAtt. 
46  h,,  270  a.,  nor  can  the  lessor  grant  away  the  estate  by  &e  name  of  the 
reversion,  for  before  possession  by  the  lessee  there  is  no  reversion  in  the  lessor, 
Co,  IMt,  270  a, ;  nor  can  the  lessee  surrender  the  term ;  and  in  the  case  of  a 
lease  to  commence  in  futuro,  all  the  common  law  rules  of  an  ordinary  lessee 
before  entry  apply.  He  cannot  surrender  because  he  has  a  right  only,  not  an 
estate,  and  a  right  only  cannot  be  surrendered,  and  there  is  no  reversion  in 
which  this  may  drown,  Co,  IMt,  938  a.,  and  Lord  Coke,  puts  this  case  dis- 
tinctly, to  illustrate  the  difference  in  effect  in  certain  cases,  between  a  surrender 
in  fact  and  a  surrender  in  law  ;  for  he  says,  **  If  a  man  make  a  lease 
for  years  to  begin  at  Michaelmaa  next,  this  future  interest  cannot  be 
surrendered,  because  there  is  no  reversion  wherein  it  may  drown ;  but 
by  a  surrender  in  law  it  may  be  drowned.  As  if  the  lessee  before 
Michaelmaa,  take  a  new  lease  for  years,  either  to  begin  presently  or 
at  Michaelmaa,  this  is    a  surrender  in    law  of  the  former  lease.'*      lo 
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Sheppard'a  Touchstone,  324,  it  is  laid  down  distinctly,  that  a  release  to  him, 
cannot  enure  by  way  of  enlaigement,  because  he  has  no  estate.  "  If  the  re* 
lease  be  before  the  term  begin,  or  afler  the  term  begin,  but  before  the  lessee 
hath  entered,  though  it  may  be  good  to  extinguish  any  rent  reserved  on  the 
lease,  it  is  not  good  to  enlarge  the  estate.**  So,  Co.  lAiL  270  a.  '«  Before 
entry  the  lessee  hath  but  an  interesae  termim,  an  interest  of  a  term,  and  no 
possession,  and,  therefore,  a  release,  which  enures  by  way  of  enlarging  an 
*1201   ^^^^'  *cannot  work  without  a  possession,  for  before  possession  there 

-1  is  no  reversion.  But  if  a  man  make  a  lease  for  years  to  begin  pre- 
sendy,  reserving  a  rent,  if  before  the  lessee  doth  enter,  the  lessor  releases  all 
the  right  that  he  hath  in  the  land,  albeit  this  release  cannot  enlarge  his  estate, 
it  shall,  in  respect  of  the  privity,  extinguish  the  rent.'*  But  an  interesse  ier* 
flitnt,  may  be  granted  away  or  released.  Co,  IMt,  40  6.  Now,  what  is  the 
doctrine  of  merger,  and  the  principle  upon  which  it  is  founded  ?  B/ackslone, 
in  2  Comm.  177,  describes  it  as  occurring,  when  a  greater  and  a  less  estate 
coincide  and  meet  in  one  and  the  same  person,  without  any  intermediat?  estate, 
and  he  puts  as  an  instance  where  tenant  for  years  obtains  the  fee.  Hacon^  in 
his  Mridgmeni^  tit.  LeascM^  (R.)  describes  it  as  occurring  where  there  is  an 
union  of  the  freehold  or  fee  and  a  term  for  years,  in  one  person  at  the  same 
time,  in  which  case  the  greater  estate  merges  and  drowns  the  latter,  because 
they  are  inconsistent  and  incompatible ;  and  Mr.  Preston,  describes  it  as  the 
conclusion  of  law  on  the  union  of  tUH>  estates.  Apply  any  of  these  descrip- 
tions to  this  case.  There  nrast  be  an  union  of  two  estates,  here  there  is  no 
such  union.  The  interesse  tertnini  does  not  acquire  the  character  of  an  estate, 
until  the  legal  interest  in  the  life  estate  is  passed  away.  Instead  of  two  estates 
having  been  in  John  Williams,  at  the  same  time,  he  had  never  in  him  more 
than  one  estate.  He  had  nothing  but  the  life  estate  till  Michaelmas,  \  809,  and 
nothing  but  the  term  after  that  period.  Then  whe^e  is  the  inconsistency  or 
incompatibility  which  is  essential  to  constitute  a  merger  !  Where  a  man,  but 
for  the  doctrine  of  merger,  would  be  reversioner  to  himself,  would  be  tenant 
for  years  with  an  immediate  reversion  in  himself  for  years,  for  life,  or  in 
*1211    *^^^*  ^^^  ^  ^^  inconsistency,  and  incompatibility  in  his  filling  both 

^  characters.  He,  in  the  character  of  reversioner,  would  be  the  person 
to  call  upon  himself|  if  his  reversion  were  in  fee,  or  for  life,  for  waste  ;  it  would 
be  to  himself  he  would  have  to  perform  the  services  due  from  him  as  tenant ; 
and  as  reversioner,  even  for  years,  he  would  be  able  to  interpose  his  second  term 
to  protect  himself  from  acts  of  forfeiture  committed  by  him  as  tenant  under 
the  first ;  and  to  prevent  these  and  similar  objections  the  doctrine  of  merger  is 
founded.  But  where  is  the  inconsistency  or  the  incompatibility  of  a  man  having, 
not  two  concurrent,  but  two  successive  estates  ?  The  objections  apply  only 
where  tliey  are  concurrent ;  they  do  not  apply  where  one  follows  the  other.  If 
tenant  for  years  acquire  a  life  interest  in  the  estate  pour  outer  vie,  the  two 
being  concurrent,  one  only  can  exist,  and  the  other  is  merged  ;  but  why  may 
not  a  lease  be  granted  to  tenant  pour  anter  vie,  d&c,  to  commence  when  his 
life  estate  ceases  ?  He  will  then  be  tenant  of  the  freehold,  so  long  as  cestui 
que  vie  lives,  but  amenable  to  the  reversioner  for  every  duty  to  which  that  ten- 
ancy is  subject ;  and  he  will  be  tenant  for  the  term  when  cestui  que  vie  dies, 
and  still  amenable  to  the  reversioner  for  all  the  duties  of  that  tenancy.  He  will 
never  stand  in  the  character,  which  the  law  of  merger  is  calculated  to  prevent, 
of  reversioner  to  himself.  As  to  the  cases  cited,  Salmon  v.  Stoann,  was  a 
case,  as  it  seems  to  me,  not  of  a  merger  of  an  estate,  but  of  the  extinguishment 
of  a  right ;  and  though  Colhourne  v.  Mixsfone  appears,  according  to  the  report 
in  lAonard,  to  have  been  the  case  of  an  interesse  termini,  it  appears  by  the 
roll  to  have  been  the  case  of  a  subsisting  and  concurrent  term.  In  Salmon  v. 
*1221    '^''^'*^'  Brooke  the  owner  in  *fee,  subject  to  an  interesse  termini  for 

-I  one  hundred  years,  to  commence  on  Lord  Cobham^s  death,  made  a  lease 
for  twentv-one  years,  and  then  took  a  grant  of  the  interesse  termini.  He 
Vol.  XL-ftO 
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aHerwards  granted  a  rent  ch$s§e  of  80/.  per  anmun,  and  the  queation  was* 
whether  a  diBtres^  for  aneaiv  of  that  rent,  accrued  after  lionl  Cobham^s  dealh« 
should  prevail  againal  the  lease  of  twenty-one  ^ears ;  if  the  term  for  one 
hundred  yean  were  to  be  eonaideied  as  in  ease,  it  would ;  because  that  term 
would  supersedet  and  he  paramount  to  the  tenn  for  twenty«K>ne  years  ;  bnt  if 
that  were  not  to  be  considered  as  subsisting^  it  would  be  otherwise  $  because 
tiben  the  term  for  twenty^ne  years  would  be  paramount  to  and  prevail  against 
the  rent  chaige.  It  was  resolved  that  the  term  was  drowned  in  me  inheritance, 
for  notwithstanding  the  lease  for  twenty-one  years,  the  interesse  termini,  was 
not  so  severed  from  the  inheritance,  but  that  by  grant  thereof  to  him  who  had 
the  inheritance,  the  fiimre  term  was  drowned,  and  should  sever  rise  sgain. 
But  was  this  by  way  of  merger  of  an  estate  by  an  union  of  the  two  estates, 
or  by  way  of  extingmakiMni  of  the  right !  The  transaetion  is  rather  in  the 
namre  of  a  surrender,  for  it  is  passing  the  inierean  iermini  to  the  owner  of  the 
inheritance,  not  an  accession  of  the  mheht^ince  to  the  owner  of  the  inter eaae 
termini  $  but  there  can  be  no  surrender  of  an  interease  termini  to  the  revex* 
sioner  as  we  have  seen ;  and  can  ^ere  be  a  merger  where  there  could  be  no 
surrender  ?  The  only  principle  upon  which,  I  take  it,  that  case  was  decided, 
was  this ;  that  the  grant  to  Brook,  operated  not  to  keep  alive  the  intertaae  ttr* 
mini,  but  to  destroy  it;  that  it  could  not  be  taken  to  have  been  obtained  by 
.him«  that  he  might  raise  the  term  upon  Lord  Cobham'a  death,  and  so  defeat 
his  own  lease  *for  twenty-one  years ;  but  that  it  must  be  taken  to  have  r«|A« 
been  obtained  by  him  to  protect  his  own  lease ;  that  he  must  be  sup-  *- 
posed  to  have  acquired  it  for  honest  purposes  to  extiqguish  it,  not  for  dishonest 
purposes  to  have  the  one  hundred  years  term  eojoyeq.  This,  therefore,  is  no 
authority,  as  it  seems  to  us,  for  the  merger  of  an  ixJereaae  termini ;  nor  is 
Colhourne  v.  Mixatom,  when  the  true  state  of  that  case,  as  it  appears  upon 
the  roU,  is  known.  The  question  in  the  case  was^  whether  a  lease  of  two 
houses  to  Alice  IMgh^  had  been  merged  by  a  devise  to  her  for  life.  Accord- 
ing to  the  report  m  Leon,,  she  had  onl^  a  lease  in  reversion,  expectant  upon 
the  determination  of  a  prior  lease,  which  would  have  given  her  an  intereaaa 
termini  only,  but  according  to  the  record,  she  had  a  lease  of  the  reversion,  a 
concurrent  lease,  which  gave  her  a  present  estate.  The  question  was,  whether 
the  executor  of  Alice  Leigh^  had  improperly  omitted  in  her  inventory  a  lease 
of  two  houses,  and  diis  depended  upon  another  questiout  whether  a  devise  by 
the  lessor  of  these  two  houses  to  Alice  Leigh,  for  lifo,  had  extinguished  that 
lease.  According  to  the  report  in  Leon.^  the  houses  were  previously  in  lease 
to  Alice  Cheop,  for  twenty-one  years,  if  she  should  so  long  live,  and  the  lease 
to  Alice  Leighf  was  a  lease  in  reversion  for  twenty-one  years ;  no  distinction 
is  taken  between  an  intereaae  termini^  and  a  right  to  possession  upon  Alice 
Cheap* a  death,  but  the  only  material  point  discussed  was,  whether  Alice  Leigh, 
had  sufficiently  assented  to  the  devise  to  her  for  life,  so  as  to  have  vested  in  her- 
self the  life  estate.  But  upon  adverting  to  the  record,  it  appears  that  what  was 
caJUed  in  Leon,  a  lease  in  reversion,  was  in  reality  a  lease  of  the  reveraion, 
^commencing  immediately  from  the  date  of  such  lease.  The  court  is  r^,^M 
under  great  obligation  to  Mr.  Bolland,  for  having  referred  them  to  the  ^ 
record,  because  that  reference  removes  every  difficulty  that  case  could  have 
produced.  The  record  shows  that  H.  Leigh,  the  testator  had  the  Mary  gold, 
and  three  other  houses ;  that  he  demised  one  of  the  three  houses  to  Melley,  at 
3/.  6s.  8d,  per  annum,  another  to  Burdon,  at  5/.,  and  another  to  Chippindall, 
at  2/.  That  within  a  year  after  the  lease  to  Chippindall,  he  demised  the  re- 
version of  that  house,  when  it  should  happen,  to  Alice  Leigh,  for  twenty-one 
years  from  the  date  of  that  said  demise,  at  2/.  per  ann.  rent,  and  afterwards 
demised  the  Mary  gold,  and  the  other  two  houses  to  Alice  Leigh,  from  thence* 
forth,  for  twenty-one  years,  paying  yearly  9/.  6«.  8rf.  rent,  and  afterwards 
devised  the  said  messuages  and  rents  to  the  said  Alice  Leigh,  for  the  better 
education  of  her  children :  that  he  died,  and  she  entered  into  the  Marygold, 
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and  tUevQo^  «m4  of  ihe  ie?en|iaD  of  ibe  three  liouMSf  "vw^  seised  for  life,  ^d 
fi^caived  4ie  rente  reeerved  by  tbe  tfuee  'leasea,  so  du^t  «i^/tetf  Leigh^M  term,  in 
j^iro  of  the  messuages  w«s  »  wniiiiig  term  at  the  time  she  toot:  the  life  estate ; 
9Ad  bad  the  terms  m  these  two  houses  sybsisted,  she  would  at  the  same  time 
hf^Te  been  ppyuuwed  of  the  reversion  of  those  two  houses  for  her  term  of 
tFenty-one  years^  and  sdao  seised  of  a  lile  estate^  of  •an  immediate  estate  of 
6eehold»  at  the  same  time.  The  case,  therefore,  as  the  two  houses,  was  a  case 
not  of  an  interu^e  UrnUni  as  supposed,  but  of  a  subsisting  term.  These  two 
Closes,  thareibce,  conclude  nothing  in  favor  0/  the  plaintiff,  and  npon  the  grounds 
we  have  previously  .mentioned,  we  are  of  opinion,  that,  th^re  was  no  merger 
*I2SI  ^  ^^  case,  and  that  as  to  so  *mueh  of  the  property  in  question  as 
^  depends  upon  that  point,  there  should  be  judgment  for  the  defendant. 
The  question  on  the  case  is  exclusively  upon  the  merger,  and  what  is  to  be  th? 
consequence  of  our  Qpiniop*  the  oi^e  does  not  state. 

Poster  to  the  defendant. 
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^bs  a  (r.  4.  e.  196.  f.  65.  snteta,  **  that  n9  trustee  g£  wof  4arii{ii^e  road  shall  have  mf 
akiM  or  iotsrssi  in.  or  bs  ia  s^  maaoftr  directly  or  indirectly  concerned  in  anv  contract 
or  bari^in  for  making  or  repairing,  or  in  any  way  relating  to  the  road  for  whicn  he  shall 
act :  nor  shall  any  such  trastee  let  out  for  hire  any  wagon,  vain,  oart,  ^c,  or  any  horse. 
Slc,  for  the  use  of  any  turnpike  road /or  tghiek  he  9haH  act  e«  a  trustee,  nor  by  biroseH 
or  by  any  other  person  for  or  on  bis  account  directly  or  indirectly  receive  any  sum  or 
sums  of  money  to  his  use  or  benefit  out  of  the  tolls  collected  on  the  road  for  which  he 
shall  act  during  the  time  he  shall  be  aeiing  as  a  trustee  of  suoh  road,  and  that  every 
crasiee  so  oflTeDdina  shall,  for  every  auch  o&nee,  forfeit  lOOI."  Sect.  143.  enacta,  *'thac 
if  the  penalty  shall  exceed  the  sum  of  20/.,  it  shall  be  recoverable  by  action  of  debt  in 
any  of  the  superior  courts,  and  the  plaintiff,  if  he  recover  in  any  such  action,  shall  hav^ 
foil  costs,  provided  that  there  shall  not  be  more  than  one  reoovery  for  the  same  oflence, 
and  that  twenty-one  days'  notice  be  given  to  the  party  ofiending  |>reviou8  to  the  coaii- 
oiooceaeni  of  sucb  action,  and  thst  the  same  be  oommenced  within  three  calendar 
SBOnihs  after  ihe  offence  for  which  such  action  Is  brought  shall  have  been  committed." 
One  A.  had  contracted  with  the  trustees  of  a  turnpike  road  to  make  certain  improve- 
ments on  the  road,  and  he  agreed  to  perform  the  same  for  a  specific  sum.  One  of  the 
Iraateep  eftsrvards  agreed  with  A.  to  let  him  his  horses  «nd  cart  at  the  rate  of 
90  per  day,  and  he  did  so  let  them,  and  they  were  used  on  that  part  of  the  road  which 
was  agreed  to  be  improved  by  A,:  Held,  that  the  trustee  was  liable  to  the  penalty 
imposed  by  Sect.  6A.  of  the  act. 

|o  the  notice  of  action,  it  was  not  stated  that  the  defendant,  at  the  time  vhen  he  let  bis 
cart  and  horses  to  hire,  was  a  trustee  otling  in  execution  of  the  act :  Held,  that  the 
notice  was  therefore  bad. 

Aeld,  alao.  that  a  party  omitting  to  give  4he  aaiice  ceqaired  by.  the  act  of  FarUsment  was 
barred,  not  merely  of  bis  rigb^  to  recover  the  oosta  of  his  action,  b^t  of  his  rigbt  of 
action  altckgether. 

This  was  an  action  of  debt  on  die  3  O.  4.  e.  126.  s.  65.  for  penalties. 
At  the  trial  before  Burroughs  J.,  at  the  Lent  assizes,  1895,  for  the  county  of 
Wiita^  the  jury  found  a  vendict  for  the  plaintiff  for  one  penalty  for  100/.  subject 
to  the  opinion  of  this  court  upon  the  following  case  : 

Upon  the  trial  it  appeared  in  evidence  diat  for  a  considerable  time  previous 
to  the  month  of  ./u/y,  1824,  and  at  the  time  of  the  commencement  of 
diis  action,  the  defendant  was  one  of  the  trustees  or  commissioners  of 
•I 2111  *^®  turnpike  road  leading  from  Wincanton  in  the  county  of  Somerset, 
J  to  and  through  the  parish  of  Afere^  in  the  county  of  f'Vilia,  unto  Wf/- 
loughby  Hedge  turnpike  gate,  in  the  said  county  of  WiltSt  and  had  acted  as 
such,  and  ordered  the  surveyor  upon  different  occasions  where  to  put  stones 
upon  the  road,  and  that  it  being  determined  by  the  commissioners  to  improve  a 
*.ertain  portion  of  the  said  road,  to  wit,  that  part  of  the  said  road   situate 
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between  Mere  and  WUtoughby  Hedge^  they  caused  a  meeting^  of  rommissionen 
for  the  purpose  of  letting  the  same  by  tender  to  be  advertised,  to  be  holden  at 
the  Town  Hall,  fFincanion,  on  Saturday,  the  17th  of  July  dien  instant ;  that 
such  meeting  was  accordingly  holden  there,  at  which  the  defendant  attended 
with  other  commissioners,  and  acted  with  them,  when  a  contract  for  making  the 
intended  improvement  was  entered  into  with  one  Hodgkinaon,  who  agreed  to 
perform  the  same,  according  to  a  plan  and  specification,  for  the  gross  sum  of 
1 19/.  Hodgkinson  commenced  his  work  about  the  20th  of  the  same  month,  at 
first  with  men  only,  but  afterwards  applied  to  the  defendant  to  let  him  his  horses 
and  carts.  The  aefendant  agreed  to  let  them  at  the  rate  of  5«.  a  day  for  a 
horse  and  cart,  accordingly  furnished  three  horses  and  three  carts  for  about  a 
week,  and  afterwards  a  greater  number,  and  that  they  were  used  in  hauling 
earth  and  stones  on  the  part  of  the  road  in  question,  so  agreed  to  be  improved 
by  Hodgkinson.  Hodgkinson  told  him  what  it  was  for,  and  saw  the  defendant 
there  whilst  the  horses  and  carts  were  so  used.  He  paid  the  defendant  for  the 
letting  of  each  horse  and  cart,  by  an  order  on  Messrs.  Messiter,  the  treasurer 
of  the  trustees,  but  without  any  reference  to  his,  Hodgkinson^ s,  contract  with 
the  trustees  ;  and  the  whole  was  so  paid  *by  Hodgkinson,  previously  r«i27 
to  the  payment  of  his  own  demand,  by  the  tnistees,  according  to  the  '- 
contract.  The  defendant's  horses  and  carls  were  proved  to  have  been  used  on 
the  said  part  of  the  road,  on  one  of  the  days  specified  in  the  notice.  Hodgkin^ 
son  went  to  the  defendant  and  asked  him  for  his  horses  and  carts ;  the  defend* 
ant  did  not  go  to  Hodgkinson.  Hodgkinson  hired  horses  and  carts  of  other 
persons,  and  he  paid  all  alike.  On  the  19th  of  October  following,  and  twenty- 
one  days  before  the  commencement  of  the  present  action,  the  defendant  was 
()ersonally  served  with  the  following  notice : 

**  Sir,  you  being  one  of  the  trustees  and  commissioners  of  the  turnpike  road 
leading  from  the  town  of  fFincanton,  in  the  county  of  Somerset,  to  and  through 
the  parish  of  Mere,  in  the  county  of  fVilts,  unto  WiUoughby  Hedge  turnpike 
gate,  in  the  said  county  of  fVilts  ;  and  having  on  divers  days,  to  wit,  on,  4&c., 
[several  days  in  August  were  then  specified,]  supplied  materials  for  the  use  of 
that  part  of  the  said  turnpike  road  which  is  in  the  parish  of  Mere,  and  having 
also,  on  the  aforesaid  days  let  out  for  hire  your  wagon,  wain,  carts,  horses  and 
teams,  for  the  use  of  that  part  of  the  said  turnpike  road  which  is  in  the  parish 
of  Mere  aforesaid,  contrary  to  an  act  passed  in  the  third  year  of  the  reign  of 
his  majesty  George  the  Fourth,  whereby  you  have  forfeited  the  penalty  or  sum 
of  100/.  for  each  of  the  aforesaid  offences  so  committed  by  you,  amounting 
together  to  the  sum  of  700/.;  I  do,  therefore,  according  to  the  act,  give  you 
notice,  thai  I  shall,  at  or  soon  after  the  expiration  of  twenty-one  days  from  the 
time  of  your  being  served  with  this  notice,  commence  and  prosecute  an  action 
of  debt  against  you  in  one  of  his  majesty's  'courts  of  record  for  the  r«|oo 
recovery  of  the  said  sum  of  700/.'*  The  action  was  commenced  within  •• 
three  calendar  months  after  the  horses  and  carts  above  mentioned  had  been  let, 
furnished  and  used  as  aforesaid. 

Jeremy  for  the  plaintiflf.  The  question  in  this  case  is,  whether  the  defendant, 
who  was  clothed  with  the  character  of  a  trustee  at  the  time  when  he  let  to  hire 
his  cart  and  horses  to  a  party  who  had  contracted  to  repair  the  road,  has  incur- 
red the  penalty  imposed  by  the  3  G.  4.  c.  120.  s.  65.  That  section  enacts 
**  that  no  trustee  of  any  turnpike  road  shall  enjoy  any  oflice  or  place  of  profit 
under  any  act  of  Parliament,  in  execution  of  which  he  shall  have  been  ap- 
pointed, or  shall  act  as  trustee  or  commissioner,  or  have  any  share  or  interest 
in,  or  be  in  any  manner  direcdy  or  indirectly  concerned  in  any  contract  or  bar- 
gain for  making  or  repairing,  or  in  any  way  relating  to  the  road  for  which  he 
shall  act,  dtc,  &c.;  nor  shall  any  such  trustee  let  out  for  hire  any  wafon,  wain, 
cart,  dtc,  or  any  horse,  dtc,  for  the  use  of  any  turnpike  road  for  which  he  shall 
act  as  a  trustee  or  commissioner ;  nor  by  himself  or  by  any  other  person  for 
or  on  his  account,  direcdy  or  indirectly,  receive  any  sum  or  sums  of  money  to 
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Ihs  use  or  benefit,  out  of  the  tolls  collected  on  the  road  for  which  he  shall  act, 
during  the  time  he  shall  be  acting  as  a  trustee  or  commissioner  of  such  road/' 
It  then  enacts,  "  that  if  any  person  after  having  been  appointed  a  trustee  or 
commissioner  of  any  turnpike  roads  shall,  without  having  first  resigned  his 
office,  be  concerned  in  any  such  contract  or  bargain,  or  let  'Out  for  hire  any 
wagon,  wain,  cart,  horse,  &c.,  or  receive  any  money  out  of  the  tolls  aforesaid, 
every  trustee  or  commissioner  so  offending  shall  for  every  such  offence 
•1291    *^^^^^^^  100/."     The  object  of  the  act  was,  to  prevent  a  trustee  from 

-I  deriving  any  profit  directly  or  indirectly  from  any  work  to  be  done  upon 
the  roads.  This  is  a  case,  therefore,  within  the  mischief  intended  to  be  reme- 
died, and  it  is  within  the  very  words  of  the  act.  fFe$t  v.  Andrews,  5  B.  dit 
A.  328,  is  an  authority  in  point.  Section  148  enacts,  **  that  if  &e  penalty  shall 
exceed  the  sum  of  20/.,  it  shall  be  recoverable  by  action  of  debt  in  any  of  the 
superior  courts,  and  the  plaintiff,  if  he  recover  in  any  such  action,  shall  have 
full  costs,  provided  that  there  shall  not  be  more  than  one  recovery  for  the  same 
offence,  and  that  twenty-one  days*  notice  be  given  to  the  party  offending,  pre- 
vipus  to  the  jcommencement  of  such  action  ;  and  that  the  same  be  commenced 
within  three  calendar  months  afler  the  offence  for  which  such  action  is  brought 
shall  have  been  committed."  Now  the  effect  of  that  provision  is  merely  to 
subject  the  party,  who  omits  to  give  the  notice  required  by  the  act,  to  the  loss 
of  his  costs.  But  if  that  be  otherwise,  still  the  notice  given  in  this  case  satis- 
fies the  terms  of  the  act  of  Parliament  The  cases  decided  on  the  24  O.  2. 
c.  44.  do  not  apply,  because  that  statute  required  that  the  notice  should  clearly 
and  explicidy  explain  the  cause  of  action.  But  where  statutes  require  notice 
of  action  to  be  given  to  magistrates,  it  has  been  held  to  be  sufficient  to  give  a 
notice,  containing  matter  sufficient  to  apprise  the  magistrate  of  the  nature  of 
the  action  about  to  be  brought.  Robson  v.  Spearman,  3  B.  &.  A.  493,  Jones 
v.  Bird,  5  B.  &  A.  837.  But  here,  all  that  the  act  requires  is,  that  twenty- 
one  days'  notice  should  be  given  previous  to  the  commencement  of  the 
action,  and  the  act  of  Parlia^fcnt  has  been  complied  with  in  that  respect. 
*iaoi        *^'  ^oyly,  contra.     The  notice  was  intended  for  the  benefit  of  de- 

^  fendants,  and  the  clause  requiring  the  nodce  should  be  construed  liber- 
ally in  their  favor,  and  not  stricdy  against  them.  The  object  of  the  enactment 
was,  that  defendants  should  be  apprised  of  the  nature  of  the  offence  with  which 
they  were  to  be  charged,  in  order  that  they  might  prepare  for  &eir  defence. 
Now  here  the  notice  does  not  show  that  the  defendant  had  committed  any 
offence  against  the  act  of  Parliament,  for  it  does  not  state  that,  at  the  time  when 
he  let  out  his  horses  to  hire,  he  was  a  trustee  acting  in  the  execution  of  the  act 
A  declaration  stating  only  the  facts  contained  in  this  notice,  would  have  been  bad 
in  arrest  of  judgment  The  statute  24  G.  2.  c.  44,  requires  that  a  notice  should 
state  the  nature  of  the  writ  and  process ;  and  in  Ixfvelace  v.  Curry,  7.  T.  R. 
031,  it  was  held,  that  a  notice  which  omitted  to  describe  the  nature  of  the 
writ  or  process  was  bad.  If  the  notice  be  insufficient,  the  plaintiff  is  not 
merely  deprived  of  his  costs,  but  barred  of  his  action  ;  for  the  proviso  applies 
not  mere  to  the  matter  immediately  preceding  it,  but  to  the  whole  of  the  former 
part  of  the  sentence  ;  and  to  that  part  which  gives  the  right  to  sue  in  the  supe- 
rior courts.  But,  assuming  the  notice  to  be  sufficient,  the  defendant  is  not 
liable  to  the  penalty  imposed  by  the  act ;  for  this  was  not  a  contract  made  for 
the  use  of  the  road,  within  the  meaning  of  the  act  Here  the  contract  was  for 
a  specific  sum,  and  therefore,  whether  the  horses  of  the  defendant  did  more  or 
less  work  would  be  immaterial  to  the  commissioners.  This  was  a  sub-con- 
tract with  the  contractor,  made  diverso  iniuUu,  from  the  contract  made  by 
liodgkinsan  with  the  commissioners. 
*1311       'Batley,  J.     Upon  the  question,  whether  the  defendant  has  com- 

-I  mitted  an  offence  within  the  meaning  of  tiie  3  G.  4,  c.  120, «.  05, 1 
liave  no  doubt  whatever.  This  is  a  case  clearly  within  the  spirit  of  the  act. 
The  great  object  of  the  legislature  was  to  prevent  anv  baigaining  between  the 
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tnnteet  and  tlie  eontncton,  so  as  to  gire  the  former  an  interest  adverse  to  thtfif 
duty.  Now,  it  is  the  duty  of  a  trustee  to  take  care  that  the  work  to  he  doM 
upon  the  roads  should  he  contracted  for  on  terms  the  leaat  expensive  to  the 
public.  But  if  such  trustee  has  horses  and  carts  to  let  to  hire,  and  he  may  . 
lawfully  let  them  to  any  person  who  contracts  to  do  the  work  upon  the  roads, 
the  consequence  will  be,  that  where  several  pereoils  offer  to  do  the  work,  it 
will  become  the  interest  of  the  trustees  to  give  an  undue  preference  to  that  per 
son  who  is  willing  to  hire  his  horses  and  carts.  This  is  the  case,  therefone* 
within  the  mischief  contemplated  by  the  act,  and  it  is  a  case  wi^in  the  words 
of  the  act,  for  the  defendant  did  let  out  his  cart  and  horses  for  the  use  of  iht 
thimpike  road,  for  which  he  acted  as  a  trustee.  Then  comes  the  question^ 
whedier  the  notice  given  in  this  case  was  sufficient  to  entitle  the  plaintiff  td 
sue;  and  that  raises  two  questions,  the  first  is,  whether  according  to  the  tme' 
construction  of  the  9  O.  4^  e.  126,  «.  149,  a  plaintiff  who  omits  to  give  notice, 
or  who  gives  an  insttfiiefent  notice,  be  barred  of  his  right  of  action  or  only 
deprived  of  his  right  to  obsts.  The  second  question  is,  whether  the  notice 
given  in  this  case  was  such  as  the  Set  of  pariiament  required.  I  am  of  opinion* 
that  the  eflect  of  a  plaintiff**s  omitdng  to  give  any  notice  or  to  give  such  a 
notice  as  the  act  requites,  i»  to  deprive  him  not  merely  of  the  right  to  recovdr 
costs,  but  to  recover  at  all.  Section  148,  enacts,  *that  if  the  sum  sought  r»«  36 
to  be  recovered  exceed  20l»y  the  party  is  to  bring  his  action  in  the  ■- 
superior  courts ;  and  the  plaintiff,  if  he  recovers,  shall  have  foil  costs,  provided 
that  there  shall  not  be  more  than  one  recovery  for  the  same  offence,  and  that 
twenty- one  days*  notice  be  given  to  the  party  offending  previous  to  the  com- 
mencement of  such  action,  and  that  the  mme  be  commenced  within  three  caleil^ 
dar  months  after  the  olTence.  Now,  whether  the  proviso  applies  only  to  the 
matter  immediately  preceding  iti  which  relates  to  costs,  or  to  the  whc^e  of  thij 
preceding  sentence,  must  be  collected  from  the  context  and  nature  of  the  other 
parts  of  the  proviso.  Now,  the  first  part  of  the  proviso,  which  enacts  thfft 
there  shall  be  no  mor^  than  one  recovery  for  the  same  offence,  could  not  havifc 
been  intended  to  apply  to  die  rirht  to  recover  costs  only.  It  is  impossible  that 
the  legislature  oould  have  intended  to  subject  a  party  to  several  actions  for  the 
same  offence,  provided  the  party  suing  him  were  willing  to  forego  coste.  Thif 
same  observation  applies  to  the  last  part  of  the  proviso.  It  never  could  havis 
beeii  intended  that  a  psity  should  be  subjected  to  an  action  at  any  distance  of 
time  for  a  penalty,  provided  the  plaintiff  were  willing  to  forego  his  costs.  As 
two  out  of  three  parts  of  the  proviso  must  have  been  intended  to  apply  to  the 
whole  of  the  matter  in  the  sentence,  and  not  to  that  which  immeoiately  pi^ 
ceded  tt,  it  may  be  fairly  inferred  that  the  other  part,  which  requires  that 
notice  should  be  given,  applies  to  the  whole  of  the  sentence,  and  consequently 
it  is  a  condition  precedent  to  the  ri^ht  of  bringing  an  action,  that  the  pefty 
suing  should  give  the  nodce  required  by  the  act  I  am,  therefore,  of  opinion, 
that  it  was  the  intention  of  the  legislature,  that  a  party  suing  for  a  penal^ 
under  this  statute  'should  be  deprived  of  any  right  of  action  unless  he  r«|2q 
complied  with  the  terms  of  the  proviso ;  one  of  which  i8«  that  he  gave  ^ 
the  notice  required  by  the  act  of  pariiament.  That  being  so,  then  the  question 
arises  whether  the  nodce  in  this  case  was  sufficient  The  proviso  requires 
twenty-one  days'  notice  to  be  given  to  the  party  offending  previous  to  th«: 
commencement  of  such  action.  That  implies,  that  some  communication  should 
be  made  to  the  defendant  of  the  intention  of  the  plaintiff  to  sue.  It  certainly 
would  not  be  sufficient  for  a  party  to  state  in  the  notice  that  the  defendant  Im) 
offended  against  the  statute,  and  if  a  notice  in  that  general  form  would  not  be 
good,  some  degree  of  particularity  is  required.  Now,  I  am  of  opinion,  that  it 
ought  at  least  to  be  shown  on  the  face  of  the  notice  that  an  offence  was  coni- 
mitted  against  the  act  of  pariiament,  and  no  offence  could  have  been  commit- 
ted^  unless  the  defendant^  at  the  time  when  he  let  his  curt  and  horses  to  Afr 
contMMstor,  atCed  ai  a  trustee.    It  is  ntot  slated  in  the  notice,  that  the  defenAl 
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dill  at  that  time  act  as  trastee.  An  essentid  ingredient  in  the  oflTonce  created 
by  the  act  is  therefore  omitted*  and  upon  that  ground  adone  I  think  the  notice 
is  bad. 

HouioYO,  J.  1  am  of  the  same  opinion.  At  first  I  thought  that  the  proviso 
merely  related  to  that  part  of  the  section  which  immediately  preceded  it,  and 
by  which  it  was  enacted,  that  if  the  plaintiff  recovered,  he  should  have  full 
costi;  but  upon  further  consideration,  I  am  fully  satisfied  that  the  proviso 
extends  to  the  whole  of  the  matter  in  die  section ;  and,  consequently,  that 
ttnleas  a  party  complies  with  all  the  terms  of  the  proviso,  he  is  barred  of  any 
right  of  action  whatever. 

Judgment  of  nonsuit. 


•134]  •GILLARD  v.  WISE,  et  al. 

A.  on  the  18th  o(  Mattk  1884,  ptid  into  the  T^tnttt  country  bank  a  quantity  of  notes  of  a 
bank  at  Z)aflm«»(A,  to  bear  interest  from  that  dnf.  The  TotntMs  bankers  sent  the  notes 
early  on  the  following  morning  to  the  Dartmouth  bank.  Upon  the  receipt  of  them  there, 
the  latter,  according  to  their  usaal  course  of  dealing  witn  the  Tefnetf  bankers,  gave 
then  credit  in  account  for  the  amount  of  the  notes.  The  course  of  business  between 
the  two  banks  waa,  that  if  the  Tottusg  bank  received  notes  of  the  Dartmouth  bank  in 
the  course  of  the  day,  they  sent  the  notes  on  the  following  morning  to  the  Darthmouth 
bank.  If  the  Dartmouth  bank  received  notes  of  the  Totnett  bank,  they,  at  the  close 
of  the  bueineas  of  the  day,  sent  them  to  the  Totneta  bank.  If  the  balance  of  the  day 
was  in  favor  of  either  bank,  the  amount  was  paid  by  a  bill  upon  their  respective  agents 
in  London,  The  Dartwtouth  bank  continued  to  pay  their  notes  until  the  evening  of  the 
19th :  Held,  that,  as  between  A.  and  the  To(Mes«  oankers,  the  taking^  of  credit  in  accouiu 
for  the  amount  of  the  DaHmouih  notev  was  equivalent  to  payment  to  the  Totnest 
bankers,  and  therefore  that  A.  waa  entitled  to  recover  the  funouni  from  them. 

Assumpsit.  The  declaration  contained  the  usual  money  counts,  a  count  for 
interest,  and  a  count  upon  an  accot^nt  stated.  The  defendants  paid  145/.  into 
court,  and  pleaded  the  general  issue.  At  the  trial  before  AbbotU  C  J.,  at  the 
summer  assizes  for  the  county  of  Devan^  in  1824,  the  jury  found  a  verdict  for 
the  plaintiff  for  655/.,  subject  to  the  opinion  of  this  court  upon  the  following 
case. 

The  defendants  for  many  yer.rs  past  have  carried  on  the  business  of  bankers 
at  a  bank  at  7b/neM,  in  the  county  of  Devon,  called  The  Totneis  Bank,  and 
at  another  bank  at  Newton,  in  the  same  county.  The  Totneee  bank  opens  at 
ten  every  day,  and  closes  at  four.  On  7%ur$day,  the  18th  of  March  1824, 
the  plaintiff,  who  was  not  a  customer  of  the  defendants,  went  to  the  Totneen 
bank  and  paid  iu  there  a  number  of  country  bank  notes,  amounting  to  the  sum 
of  800/.,  which  were  received  by  the  defendants  as  a  deposit  of  800/.,  to  bear 
interest  from  that  day  at  the  rate  of  three  per  cent,  per  annum,  to  be  with- 
drawn only  after  twenty  days'  notice,  and  the  interest  to  cease  from  the  day 
cf  the  notice.  The  notes  so  received  from  the  plaintiff  were  all  payable  to  the 
^1351  *^^^^^  ^^  demand,  and  consisted  of  notes  to  the  amount  of  *657/.  of  a 
J  bank  at  Dartmouth  in  the  said  counUr,  called  7%e  Dartmouth  General 
Bank,  which  was  at  tliat  time  carried  on  under  the  firm  of  Hine  4*  Co,,  of  other 
notes  to  the  amount  of  30/.  of  another  bank  at  Dartmouth,  called  The  Dart" 
fnouth  Bank,  carried  on  by  other  persons  under  die  firm  of  Harris  ^  Co., 
and  of  other  notes  of  other  country  banks  in  the  neighborhood.  Of  the  667/. 
of  the  Dartmouth  General  Bank  notes,  600/.  were  immediately  tied  no  in 
separate  bundles,  containing  each  100/.,  and  with  the  remaining  57/.,  and  all 
other  notes  of  the  two  Dartmouth  banks  received  in  the  course  of  tie  dl^y, 
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were  put  aside  into  a  separate  division,  marked  Dartmouth^  to  be  sent  as  here* 
inafler  mentioned.  The  Tofneis  bank  never  paid  away  the  notes  of  the  /yart" 
mouth  banks  in  the  course  of  their  issues  to  customers.  In  the  course  of  the 
day  the  Totne»9  bank  received  432/.  of  Dartmouth  and  Dartmouth  General 
Bank  notes  from  otlier  persons,  and  at  the  close  of  the  business  of  that  day* 
all  the  Dartmouth  notes  which  had  been  so  received  from  the  plaintiff,  toge- 
ther with  the  last  mentioned  notes,  were  put  up  in  a  parcel  directed  to  Messrs. 
Hine  4*  Co,^  Dartmouth^  and  this  parcel  was  afterwards  given  to  the  person 
employed  by  the  post-office  in  carrying  the  letters  between  Totness  and  Dart" 
mouth,  to  be  delivered  by  him  to  Messrs.  ffine  4*  Co.  on  his  arrival  at  Dart- 
mouthy  and  it  was  accordingly  delivered  to  Hine  4*  Co.  at  the  Dartmouth 
General  Bank^  early  in  the  morning  of  the  10th  of  March^  before  the  usual 
hour  of  opening  that  bank.  The  amount  of  all  the  notes  in  the  parcel  was 
1  i  19/.,  and  before  the  opening  of  that  bank  the  said  sum  of  11 10/.  was  placed 
to  the  credit  of  the  defendants  in  the  books  of  Hine  4*  Co.,  the  defendants 
being  indebted  to  Hine  d^  Co.  to  *the  amount  of  340/,  as  hereinafter  r»|OA 
mentioned,  and  the  notes  of  the  DartmotUh  General  Bank  contained  ^ 
in  the  parcel,  were  then  put  into  the  usual  drawers  for  the  purpose  of  being 
re-issued.  The  bank  opened  at  the  usual  hour,  ten  o'clock  in  the  morning, 
and  continued  to  pay  aU  demands  till  half  past  three  oVlock  in  the  afternoon, 
when  it  stopped  payment;  but  before  that  time,  all  the  notes  of  the  Dartmouth 
General  Bank,  received  in  the  Totneis  parcel,  had  been  paid  away  to  different 
persons  in  the  usual  course  of  business.  In  the  course  of  that  day  the  Dart' 
mouth  General  Bank  had  also  received  from  different  customers  sundry  notes 
of  the  Totness  bank,  amounting  to  50/.  or  100/.,  but  these  were  paid  after  the 
stoppage,  by  the  clerk  of  Hine  fy  Co.  to  the  executor  of  Mr.  Hine,  who  was 
at  the  time  of  the  stoppage  in  a  dying  state,  and  died  only  one  or  two  days 
afterwards.  It  was  the  practice  of  Uie  Totnea  bank  at  the  close  of  every 
day's  business,  to  make  up  parcels  of  country  bank  notes  for  the  dilTcrent 
banks  with  which  they  corresponded.  The  correspondence  between  the  7*0/- 
ness  bank  and  the  Dartmouth  General  Bank,  was  for  the  most  part  carried  on 
by  the  postman.  The  distance  from  Totnese  to  Dartmouth  is  about  ten  miles  ; 
the  postman  at  that  time  left  Totness  for  Dartmouth  about  five  o'clock,  and 
arrived  at  Dartmouth  between  six  and  seven  in  the  morning,  and  left  Dart- 
mouth on  his  return  at  six,  and  arrived  at  Totness  about  eight  in  the  evening 
of  the  same  day.  The  course  of  business  between  the  two  banks  was  as  fol- 
lows. If  in  the  course  of  any  one  day  the  defendants  received  any  quantity 
of  notes  of  the  Dartmouth  General  Bank,  or  of  the  Dartmouth  bank,  or  of 
another  bank  at  Brixham  in  the  same  county,  at  the  close  of  the  business  of 
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the  day,  they  put  all  such  notes  *into  one  parcel,  and  gave  it  to  the 
postman  to  be  delivered  to  Hine  4*  Co.  the  following  morning.  If 
Hine  4*  Co.  in  the  course  of  any  one  day  received  any  notes  of  the  Totneu 
bank,  or  of  the  Newton  bank,  or  of  another  bank  at  Totness,  carried  on  by 
other  persons,  called  7*Ae  Totness  General  Bank,  at  the  close  of  the  business 
of  the  day  they  put  up  all  such  notes  into  one  parcel,  and  sent  it  the  same 
evening  to  the  defendants,  by  the  postman,  on  his  return  to  Totness.  If  upon 
the  making  up  of  the  parcel  of  the  Dartmouth  General  Bank  on  the  evening 
of  any  one  day,  a  balance  was  left  in  favor  of  die  Totness  bank,  that  balance 
was  ordered  to  be  paid  in  London  by  the  London  agents  of  the  DaMmouth 
General  Bank  to  the  London  agents  of  the  Totness  bank,  by  a  letter  sent  by 
the  Dartmouth  General  BafjJc  for  that  purpose  by  the  London  post  of  the 
same  evening ;  but  if  on  the  contrary,  upon  the  making  up  of  such  parcel  the 
balance  was  in  favor  of  the  Dartmouth  General  Bank,  and  the  Totness  bank 
did  not  receive  a  sufficient  quantity  of  notes  in  the  course  of  the  next  day  to 
meet  that  balance,  the  difference  was  ordered  to  be  paid  in  London  by  the 
London  agents  of  the  Thtness  bank  to  the  London  agents  of  the  Dartmouth 
General  Bank,  by  a  letter  sent  by  the  Totness  bank  for  that  purpose  by  th^ 
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London  post  of  that  evening.  On  the  morning  of  the  17th  of  March^  the 
accounti  between  the  two  banks  were  exactly  balanced,  but  on  the  evening  o( 
that  day  the  Dartmouth  General  Bank  sent  by  the  postman  a  parcel  for  the 
Thtneas  bank,  containing  25/.  in  Totness  notes,  and  a  good  check  upon  the 
defendants,  drawn  by  one  of  tlieir  customers  for  315/.  The  parcel  arrived  as 
usual  after  the  banking  hours,  and  was  not  opened  till  the  opening  of  the  bank 
«l»gi  on  tlie  following  morning,  and  the  *Totneas  bank  became  their  debtors 
^   to  the  amount  of  340/ 

The  case  was  argued  by  Carter  for  tlie  plaintiff,  and  Coleridge  for  the 
defendant  The  question  principally  discussed  in  argument  was,  whether 
the  defendants  had  or  had  not  been  guilty  of  laches  by  leaving  the  notes  with 
the  Dartmouth  bankers ;  but  it  was  also  insisted  on  the  part  of  the  plaintiffs, 
that  as  the  defendants  had  consented  to  take  credit  in  account  with  the  Dart- 
mouth bankers  for  the  amount  of  the  notes  on  the  morning  of  the  19tli  (when 
they  might  have  received  the  same  in  money,)  as  between  the  plaintiff  and 
them,  that  was  equivalent  to  payment :  at  die  moment  when  they  took  that 
credit,  they  trusted  tlie  Dartmouth  bankers  at  their  own  peril.  As  between 
the  plaintiff  and  the  defendants,  it  was  the  same  thing  in  point  of  legal  effect^ 
as  if  at  the  time  when  the  credit  was  given  in  account,  the  Dartmouth  bankers 
had  paid  the  amount  of  the  notes  in  money,  and  that  money  had  then  been 
returned  to  the  Dartmouth  bankers  by  the  defendants  to  hold  it  for  their  use. 
As  the  judgment  of  the  court  proceeded  entirely  upon  the  latter  ground,  it  is 
unnecessary  to  state  the  arguments  upon  the  other  point. 

Bayley,  J.  There  can  be  no  doubt  that  the  plaintiff  is  entitled  to  recover  to 
the  extent  of  340/.,  the  amount  of  the  debt  due  from  the  Totnesa  bank  to  the 
Dartmouth  bankers.  It  appears  by  the  case  stated  for  the  opinion  of  the 
court,  that  it  was  the  practice  for  the  Totnesa  bank  to  receive  the  notes  of  other 
country  banks.  They  must,  therefore,  adopt  some  mode  of  getting  payment, 
and  for  that  purpose,  in  the  ordinary  course,  would  employ  agents  to  present 
♦1391  ^^"^  ^^^  payment,  and  would  be  bound  by  the  acts  of  such  agents.  'It 
-J  is  the  duty  of  an  agent  so  employed  to  present  bills  or  notes  for  pay- 
ment, to  take  care  that  something  equivalent  to  payment  should  take  place.  In 
this  case  the  defendants  authorized  their  agent  to  give  possession  of  the  notes 
to  the  Dartmouth  bankers.  .The  latter,  therefore,  who  were  the  makers  of  the 
notes,  became  the  agents  of  the  Totnesa  bank,  but  instead  of  immediately  pay* 
ing  the  notes  to  the  latter,  or  to  any  person  on  their  behalf,  entered  them  accoi^*' 
ing  to  their  usual  course  of  dealing,  in  account  to  the  credit  of  the  Totnesa 
bank.  Tlie  Dartmouth  bankers  were  also  the  agents  of  the  Totneaa  bank  as 
to  other  notes,  and  they  received  the  amount  of  those  notes  in  cash.  But  they, 
by  the  authority  of  the  defendants,  entered  the  amount  of  their  own  as  an  item 
of  credit  in  an  account  between  diem  and  the  defendants.  I  am  of  opinion 
that,  as  between  the  Totneaa  bank  and  the  plaintiff,  the  taking  of  that  credit 
must  be  considered  as  payment.  If  the  notes  had  been  presented  by  any  other 
person  employed  by  the  defendants  as  agent,  he  might  have  had  money  for 
them.  The  Totneaa  bankers,  by  making  the  Dartmouth  bankers  their  agents, 
and  authorizing  them  to  give  credit  in  account  for  the  notes  instead  of  paying 
the  amount  of  them  immediately,  must  be  taken  to  have  consented  that  that 
credit  given  to  them  by  the  Dartmouth  bankers  should  be  equivalent  to  that 
payment  which  would  have  taken  place  if  any  third  person  employed  by  them 
had  present^  the  notes  for  payment.  The  defendants,  from  the  time  when 
Ihe  credit  was  given  them,  trusted  the  Dartmouth  bankers.  The  course  of 
dealing  shows  that  the  Totneaa  bankers  authorized  the  Dartmouth  bankers  to 
deal  with  the  notes  as  if  they  had  been  paid  by  them.  For  if  diey  had  not 
•1401  ^^^^  P^^  ^^Y  ^^^^  ^  ^^®  ^®°  returned  to  the  Totneaa  bankers,  ^but 
J  they  were  in  net  re-issued  by  the  Dartmouth  bankers.  Upon  the  prin- 
ciple thaty  by  the  course  of  dealing,  the  Dartmouth  bankers  were  made  the 
agents  of  the  Thtneaa  bankers,  and  that  the  latter  gave  authority  to  the  former 
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to  give  credit  in  account  for  their  own  notes  instead  of  paying  them  imme 
diately  in  money,  I  think  that  the  Totness  bankers  must,  as  far  as  the  plain- 
tiff is  concerned,  be  considered  to  have  received  payment  of  these  notes  from 
the  Dartmouth  bankers,  and  consequently  that  the  plaintiff  is  entitled  to  reoo- 
Ter  657/.,  the  fiiU  amount  of  the  Dartmouth  notes  paid  by  him  into  the  hands 
of  the  TotntBS  bankers. 

HoLROTA,  J.  The  notes  were  received  by  the  defendants  as  cash  payable 
with  interest  from  the  moment  when  the  notes  were  received,  and  not  merely 
from  the  time  when  the  defendants  would  in  due  course  receive  payment  of 
them  from  the  Dartmouth  bank.  The  notes  were,  therefore,  treated  as  cash. 
I  do  not  mean  to  say  that  if  they  turned  out  to  be  of  no  value  at  the  time  when 
they  were  deposited,  that  they  must  be  considered  as  cash.  That  would  be  a 
very  different  case.  The  defendants,  instead  of  sending  a  clerk  to  receive  cash 
for  the  notes,  sent  them  to  the  persons  who  ought  to  have  paid  them,  but  they 
aent  them,  not  for  the  purpose  of  being  paid  in  money,  but  of  being  placed  to 
their  credit  in  account.  When  that  cret^t  was  given,  the  legal  effect  was  the 
«ame  as  if  the  notes  had  been  paid  to  them  in  money,  and  the  Dartmouth 
bankers  had  agreed  to  hold  that  money  to  the  use  of  the  Totnesa  bank ;  or  the 
«ame  thing  as  if  the  notes  had  been  actually  paid  to  the  defendants,  and  they 
the  defendants  had  lent  the  amount  to  the  Dartmouth  bank.  By  *allow-  r^i^i 
ing  the  amount  of  the  notes  to  be  placed  to  their  credit  in  account,  the  ^ 
defendants  authorized  the  Dartmouth  bank  to  treat  these  notes  as  their  own. 
And  if  the  latter  had  a  right  to  re-issue  them  by  the  authority  of  the  defendants, 
that  could  only  be  on  the  understanding  that  they  had  become  the  property  of 
the  Dartmouth  bank.  I  think  these  notes  must  be  considered  as  cash  notes 
deposited  with  the  defendants,  and  that  the  amount  having  been  paid  to  them 
<by  the  Dartmouth  bankers,  remained  in  their  hands  to  the  use  of  the  plaintiff. 

LrnxvDALB,  J.,  concurred. 

Judgment  for  the  plaintiff. 


CURTIS,  et  al..  Assignees  of  GEORGE  LAING,  a  Bankrupt,  v.  DAVID 

BARCLAY. 


It  was  agreed  between  ^4.,  resident  in  London^  and  £.,  who  resided  in  the  Went  Indieg, 
that  the  former  should  accept  bills  drawn  upon  him  hj  B.  loa  Epecified  amount,  upon 
A.*9  having  bills  of  lading  nlled  up  to  his  order  for  coffee,  su^ar.  cotton,  and  rum,  and 
fhal  after  deducting  his  (if.'ji)  advances,  charges,  and  commission,  the  balance  was  to 
be  paid  to  C,  who  was  a  merchant  resident  in  LtmdoHt  and  for  whom  B,  acted  as  ageni 
in  the  Wert  Indiea,  B.  shipped  £Oods  with  a  bill  of  lading  filled  up  to  u4.'«  order.  At 
the  time  when  the^oods  arriveaC.  had  become  bankrupt.  A,  demanded  the  goods, 
but  the  captain  having  wrongfully  refused  to  deliver  them,  he  brought  trover  against  the 
captain.  Before  any  assignees  were  chosen  under  C.*f  commission  the  cause  was  refer- 
red to  arbitrators,  but  they  not  havine  made  any  award,  the  cause  was  tried,  and  A, 
recovered  the  proceeds  of  the  goods.  Tne  assignees  of  C.  having  brought  assumpsit  for 
money  had  and  received  to  recover  the  proceeds  of  the  goods:  it  was  held,  that  A.  was 
authorised  by  the  bill  of  lading  to  act  for  the  benefit  of  all  concerned,  and  to  do  all  that 
was  necessary  to  obtain  possession  of  the  goods,  and  there  being  nothing  to  show  that  a 
reference  was  an  improper  step,  it  was  held  that  A.  was  entitled  to  deduct  the  costs  of 
the  reference  as  well  as  of  the  cause. 

Assumpsit  for  money  had  and  received.  At  the  trial  before  Jibbott,  C.  J., 
at  the  London  sittings  before  Michaelmas  term  1828,  a  verdict  was  found  for 
the  plaintiffs  for  667/.  lis.  (kl.^  subject  to  the  opinion  of  this  court  upon  t^re 
following  case : 


141]  5  Barnewall  &  Cresswell.  403 

*1421  '^^  plaintiirs  were  assignees  of  the  estate  and  eflects  *of  George 
-'  Laing^  a  bankrapt,  under  a  commission  of  bankrupt  issued  against  hinit 
dated  the  29lh  of  January  1810.  The  act  of  bankruptcy  was  committed  in 
the  early  part  of  January  1810.  The  commission,  although  issued  in  January ^ 
was  not  opened  till  the  31  st  of  August  1819.  The  bankrupt  carried  on  bosi* 
ncss  in  London  as  a  merchant,  and  exported  a  considerable  quantity  of  goods 
to  the  fVeei  Indiee,  in  the  month  of  September  1818.  Jamee  Laing  was  ihe 
agent  of  the  bankrupt,  and  had  the  superintendence  and  management  of  the 
merehandixe  so  exported.  In  the  month  of  September  1818,  the  bankrupt  and 
the  house  of  the  defendant,  which  then  consisted  of  himself  and  his  brother, 
(since  deceased,)  carrying  on  business  under  the  firm  of  Barclay  brothers, 
came  to  the  arrangement  contained  in  the  letters  set  forth  in  the  case.  It 
appeared  from  the  correspondence,  that  in  November  1818,  it  was  agreed, 
between  James  Laing  and  the  defendants*  house,  that  the  defendants*  house 
should  accept  bills  to  be  drawn  upon  them  by  James  Laingt  to  the  extent  of 
S0,000/.  upon  having  bills  of  lading  filled  up  to  their  order,  for  coffee,  sugar, 
cotton,  and  rum,  and  that  afVer  deducting  their  advances,  charges,  and  commis- 
sions, the  balance  was  to  be  paid  to  George  Laing.  On  the  18th  of  March 
1819,  the  defendant  received  a  letter  front  James  Zatnr,  advising  him  that  he 
had  shipped  forty-one  puncheons  of  rum,  and  fourteen  half  tierces  of  coffee  on 
board  ihe  Susan;  the  following  bill  of  lading  was  inclosed  in  the  letter. 
•«  Shipped,  by  the  grace  of  God,  by  James  Laing^  as  agent,  in  and  upon  the 
good  brig  called  the  Susan,  (master,  />.  Gibson,)  forty-one  puncheons  of  rum 
and  fourteen  half  tierces  of  coffee,  to  be  delivered  at  the  aforesaid  port  of  Lan* 

•1431  ^^  (^^  ^^^  ^^  ^^^*  ^*  *^x<^®P^^O  u^to  Messrs.  Barclay  Brotkets 
-*  or  their  assigns,  he  or  they  paying  freight  for  the  said  goods  5s.  ster* 
ting  per  cwt  for  coffee,  and  4i  per  gallon  for  rum,  with  primage  and  avera^ 
accustomed.'*  The  Susan  had  been  chartered  by  the  bankrupt.  The  ship 
arrived  in  London  with  the  goods  mentioned  in  the  bill  of  lading  in  April  1819. 
The  defendant  demanded  them  of  the  captain,  as  consignee  under  the  bill  of 
lading ;  the  captain  claimed  to  have  a  lien  on  the  goods  for  the  freight  due  to 
him  under  the  charter-party.  The  defendant  refused  to  pay  more  than  ihe 
freight  due  under  the  bill  of  lading ;  and  upon  the  captain's  refusal  to  delivei 
the  goods,  upon  receipt  of  such  freight,  the  defendant  and  his  late  partner,  on 
the  17th  of  April  1819,  brought  an  action  of  trover  in  their  own  name  against 
the  captain  for  the  non-delivery,  pursuant  to  the  bill  of  lading.  The  cause  was 
referred  to  the  arbitration  of  two  barristers,  but  no  award  being  made,  the 
cause  was  tried,  and  a  verdict  obtained  in  favor  of  the  present  defendant  and 
his  said  late  partner,  who  in  pursuance  thereof  received  the  proceeds  of  the 
goods  from  a  broker,  who  had  been  employed,  by  consen^t  of  the  defendant  and 
the  captain,  to  receive  the  proceeds  of  the  sale  of  the  goods,  and  retain  the  same 
as  a  stakeholder.  The  proceeds,  amounting  to  737/.  2s,  Sd.,  were  paid  to  the 
attomies  of  the  now  defendant,  on  the  28th  of  November  1820,  and  by  them 
paid  over  or  accounted  for  to  the  defendant.  The  costs  of  insurance  and  other 
charges  which  the  defendant  was  entitled  to  retain  and  be  reimbursed  out  of 
the  said  proceeds,  amounted  to  67/.  lis,  2d.  The  costs  incurred  by  the 
defendant  in  the  cause  and  arbitration,  amounted  to  167/.  lis.  6d.  The  now 
*1441  ^^^®"<^^  ^^  *^^^  ^^'^  ^^^^  to  obtain  payment  of  these  costs  from  the 
•^  captain,  who  is  insolvent,  and  resides  in  Scotland. 
In  A/ay,  1819,  the  defendant  received  a  letter  from  James  Laing,  advising 
him  that  he  had  drawn  a  bill  upon  him  for  500/.  That  bill  was  aflerwards 
presented  to  the  defendant,  who  refused  to  accept  the  same.  In  July,  1819, 
the  defendant  received  directions  from  James  Laing,  to  pay  over  to  George 
Laing,  the  balance  of  the  proceeds  of  the  goods  shipped  by  the  Susan.  Af^r 
the  defendant  refused  to  accept  the  bill,  James  Laing,  procured  it  to  be  paid 
by  the  defendant  out  of  funds  belonging  to  himself,  and  commenced  an  actioc 
against  the  defendant,  to  recover  the  damages  which  be  alleged  he  had  tot- 
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tained  by  the  defendant's  refusal  to  accept  the  bill,  and  he  obtained  a  verdict 
for  625/.  viz.  500/.  the  amount  of  the  bill,  and  25/.  damages,  and  ultimately 
recovered  judgment  thereupon  for  that  sum,  and  costs,  which  the  defendant  in 
Hilary  term,  1823,  paid.  The  defendant  paid  4/.  6«.  into  court,  and  if  he  is 
entitled  to  set  off  against,  or  to  deduct  from  the  demand  in  this  cause,  the  sum 
of  167/.  11^.  6(/.,  the  amount  of  the  said  costs,  and  also  the  said  sum  of  500/.« 
the  amount  of  the  bill  of  exchange  ;  the  plaintiffs*  demand  will  be  satisfied  by 
such  payment  into  court  and  set-off. 

This  case  was  aigued  in  the  course  of  these  sittings  by  F,  Pollock^  for  the 
plaintiffs,  and  Campbell^  for  the  defendant. 

For  the  former  it  was  contended,  that  the  plaintiffs  were  entided  to  recover 
the  entire  proceeds  of  the  caigo  sold  by  the  joint  act  of  the  captain  and  the 
defendant,  as  they  would  have  been  if  they  had  brought  trover.  •In  rtiA^ 
that  case  the  sale  must  have  been  considered  a  wrongful  conversion,  *■ 
and  the  plaintiffs  would  be  entitled  to  recover  the  whole  value  of  the  goods. 
But  the  plaintiffs  had  brought  assumpsit,  and  it  appeared  tliat  the  defendant, 
before  the  bankruptcy  of  G.  Laing,  had  entered  into  an  obligation  to  accept 
bills  on  account  of  the  goods  shipped,  and  in  consequence  of  that  obligation  he 
became  ultimately  compelled  to  pay  the  sum  of  500/.  If  the  defendant  had  no 
more  than  a  lien  on  the  goods,  that  lien  never  attached ;  for  tlie  goods  never 
came  into  his  possession.  It  was  finally  admitted,  however,  that  die  legal  tide 
to  the  goods  was  in  the  defendant ;  that  the  possession  of  the  captain  was  hia 
possession  ;  and,  therefore,  that  the  defendant  was  entided  to  set-off  the  sum 
of  500/.,  as  well  as  the  costs  necessarily  incurred  in  recovering  the  goods ; 
bi|t  it  was  contended,  that  they  were  not  entided  to  be  allowed  tlie  costs  of  the 
reference.  The  act  of  bankruptcy  had  been  committed,  and  the  commission 
had  issued  at  the  time  when  the  reference  was  agreed  to  by  the  captain  and  the 
defendant ;  and  they  had  no  power  to  bind  tl^e  bankrupt  or  his  assignees  by 
the  submission.  The  defendant  had  no  right  of  property  in  the  goods,  except . 
as  a  mere  security  against  the  bills  he  might  accept  against  them.  For  the 
defendant  it  was  uiged,  that  the  plamtiffs,  in  this  action,  could  recover  only  so 
much  money  as  the  defendant  had  received  to  their  use.  The  plaintiffs  never 
had  any  tide  but  to  the  net  proceeds  of  the  goods.  By  the  terms  of  the  con- 
tract, G,  Laing,  was  only  to  have  the  balance,  afler  deducting  the  charges. 
Now  any  costs  bona  fide  incurred  by  the  defendant,  in  order  to  obtain  posses- 
sion of  die  goods,  are  part  of  the  charge  upon  the  goods.  If  the  defendant, 
therefore,  incurred  •the  costs  of  the  reference,  bonafide^  with  a  view  of  r«,  ^^ 
speedily  obtaining  possession  of  the  goods,  they  become  a  charge  upon  ^ 
the  goods  :  and  tliere  is  nothing  to  show  that  the  submission  was  not  bona  fide 
entered  into  with  a  view  to  obtain  speedy  possession  of  the  goods. 

Cur.  adv.  vult. 

Baylet,  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  by  the  assignees  of  G,  Laing,  a  bankrupt,  against  the 
defendant,  as  surviving  partner  of  his  brother,  for  money  had  and  received  to 
the  use  of  the  plaintiffs,  as  such  assignees ;  and  die  question  was,  whether  the 
defendant  was  entided  to  deduct*  from  the  plaintiffs*  demand  a  sum  of  167/. 
1  Is,  M.,  for  certain  costs,  which  the  defendant's  house  had  incurred,  and  a  sum 
of  500/.  for  a  bill  of  exchange  die  defendant's  house  had  paid.  The  plain- 
tiffs had  a  verdict  for  667/.  11«.  6</.,  so  that  the  sums  I  have  mentioned  exacdy 
balanced  that  account.  The  667/.  11«.  6d.  for  which  the  verdict  was  taken, 
was  the  balance  of  a  sum  of  737/.  3«.  8</.,  received  by  the  attomies  for  tho 
defendant's  house,  after  the  bankruptcy  of  G.  Lamg^  as  the  produce  of  cer- 
tain goods  shipped  by  Jame9  Laing^  from  Demerara,  in  January^  1819.  The 
facts  relating  to  those  ffoods  raise  Sie  question  in  this  cause.  In  September^ 
1818,  it  was  baigained  between  Jamet  Laing,  and  the  defendant's  house,  that 
the  defendant's  house  should  aecept  biUs,  to  be  drawn  upon  them  by  Jamta 
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Laing,  to  the  extent  of  30,000/.  upon  the  defendant's  house  having  hills  of 
lading  filled  up  to  their  order  for  cofTee,  sugar,  cotton,  and  rum,  and  that  after 
deducting  their  advances,  charges  and  commission,  the  balance  was  to  be  paid 
to  George  Laing,  Tpon  the  footing  of  this  bargain,  rum  and  coffee  were 
•1471   ^'^^PP®^  ^y  ^^  Sunan,  a  bill  of  lading  *making  them  deliverable  to 

^  defendant's  house,  or  their  assigns,  they  paying  freight  for  the  same, 
was  transmitted  lo  the  defendant's  house,  and  a  biU  for  500/,  was  drawn  by 
James  Idling,  upon  the  defendant's  house,  which  bill  they  were  compelled  to 
pay.  The  amount  of  that  bill  (500/.)  constituted  one  of  the  items  which  the 
defendant  claimed  a  right  to  deduct ;  and  after  putting  the  question  as  to  that 
sum  in  the  only  way  in  which  it  could  be  put  on  the  part  of  the  plaintiffs,  the 
claim  as  to  that  sum  was  cindidly  abandoned,  and  the  question  was  confined 
to  the  other  sum,  the  167/.  I  la,  6d,  The  following  were  the  facts  as  to  that 
sum.  When  the  goods  by  the  Susan  arrived,  which  was  in  ^pril,  1819,  the 
captain  wrongfully  refused  to  deliver  them  upon  the  terms  of  the  bill  of  lading, 
viz.  upon  the  payment  of  the  freight  for  the  same,  and  insisted  upon  all  the 
freight  payable  under  a  charter-party,  before  he  would  deliver  them ;  and  in 
compelling  him  to  deliver  them  upon  the  terms  of  the  bill  of  lading,  the  defend- 
ant's house  incurred  an  expense  to  the  amount  of  167/.  ils.  Qd,  That  sum 
was  composed  pardy  of  the  costs  of  an  action,  and  partly  of  the  costs  of  a 
reference ;  and  it  was  urged  upon  the  argument  that  there  was  a  distinction 
between  these  two  species  of  costs ;  and  Siat  if  the  defendant  should  be  enti- 
tled to  deduct  the  former,  the  costs  of  the  action,  he  could  not  be  entitled  to 
deduct  the  costs  of  the  latter,  the  costs  of  the  reference.  The  validity  of  this 
distinction,  however,  will  depend,  as  it  seems  to  us,  upon  the  powers  which, 
under  the  circumstances,  the  bill  of  lading  gave  the  defendant's  house  ;  for  if 
the  effect  of  the  bill  of  lading  were  to  authorize  the  defendant's  house  to  act 
for  the  benefit  of  all  concerned,  and  to  vindicate  their  own  rights  and  the  rights 
of  those  to  whom  the  property  would  belong,  when  their  rights  should  be 
•14R1   *s*^*®^^^»  ^^®y  would  be  entitled  to  reimburse  themselves  out  of  the  pro- 

->  ceeds,  whatever  they  should  reasonably  and  properly  expend  in  that 
respect :  and  is  not  tliis  the  effect  of  the  bill  of  lading  ?  It  entides  them  solely 
and  exclusively,  in  the  first  instance,  to  the  possession  of  the  goods,  but  Lb  that 
possession  to  be  for  their  own  benefit  only — to  give  them  the  whole  and  endre 

Sroperty  ?  Certainly  not :  they  are  to  pay  themselves  ;  but  as  soon  as  their 
emand  is  SLcisfied,  dieir  right  cease,  and  whatever  remains  is  to  be  George 
Laing^s,  When  a  wrong-doer,  therefore,  withholds  possession,  they  have  a 
right  for  themselves,  and  a  duty  towards  George  Laing,  to  take  proper  steps 
to  obtain  the  possession  ;  and  the  expense  properly  incurred,  of  obtaining  that 
possession,  is  a  charge  upon  the  goods.  They  are  to  he  re-paid  out  of  the 
goods  the  advances  they  have  made ;  but  the  goods  re-pay  them  nothing  till 
they  can  get  possession,  and  when  they  have  got  possession,  if  expense  has 
been  incurred  in  obtaining  that  possession,  the  repayment  of  the  advances  can* 
not  be  said  to  have  begun  till  the  discharge  of  the  expense  is  ended.  If  a 
debtor  assign  a  demand  he  has  for  500/.  to  a  creditor,  and  the  creditor  neces- 
sarily incurs  an  expense  of  100/.  to  get  it,  how  much  is  his  debt  diminished? 
not  500/.,  the  sum  paid,  but  400/.,  the  sum  he  can  put  into  his  pocket.  So 
here,  what  is  the  sum  put  into  the  funds  of  the  defendant's  house,  not  667/. 
lis.  6/.,  the  sum  which  the  goods  produced,  but  500/.  only,  the  surplus,  after 
deducting  the  expenses,  and  that  500/.  defendant  is  enuded  to  keep,  to  reim- 
burse himself  the  amount  of  James  Laing^s  bill.  For  what  purpose  was  it 
that  the  bill  of  lading  was  sent  to  the  defendant's  house  ?  that  they  might  reim- 
•1401  ^^^^  themselves:  they  ought,  therefore,  to  have  the  power  •fully  to 
J  reimburse  themselves.  In  what  situation  were  they  placed  when  the 
goods  arrived  ?  The  captain,  George  lAiing^s  agent,  in  this  respect,  wrong- 
fully refused  to  deliver.  George  Laing,  was  a  bankrupt,  so  that  he  could  give 
no  directions.     No  assignees  were  chosen,  so  that  no  directions  were  given  by 
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diem.  The  defendant's  house,  therefore,  were  fully  warranted  in  doing  what 
seemed  best.  Had  any  part  of  the  expense  of  167/.  lis.  Qd,  been  improperly 
incurred,  had  the  reference  been  an  improper  step,  had  there  been  any  miscon- 
duct in  Uie  house,  in  neglecting  to  advise  with  George  Laing,  or  whoever  at 
the  time  might  be  acting  for  him,  questions  upon  those  points  would  have  been 
proper  for  the  consideration  of  the  jury  ;  but  stated  as  this  case  is,  without  any 
imputation  as  to  the  incurring  of  this  expense,  we  are  of  opinion,  that  the 
defendant  is  entitled  to  deduct  Siis  sum  as  well  as  the  500/.,  and  that  a  nonsuit 
ought  to  be  entered. 

Judgment  of  nonsuit. 


GRANGER  v.  GEORGE. 

The  stataf e  of  limitationi  is  a  bar  fo  an  action  of  troTer,  commenced  more  than  aix  years 
after  the  conversion,  although  the  plaintiff  did  not  know  of  the  conversion  until  within 
that  period,  the  defendant  not  having  practised  any  fraud  in  order  to  prevea*.  the  plain- 
tiff from  obtaining  that  knowledge  at  an  earlier  period. 

The  declaration  was  filed  generally,  as  of  Michaelmas  term :  Held,  that  the  defendant 
mi^ht  ^ive  evidence  of  the  time'when  it  was  actually  filed,  in  order  to  support  the  alle- 
gation in  his  plea,  **  that  ihe  cause  of  action  did  not  accrue  Within  six  years  next  befora 
the  exhibiting  of  the  plaintiff's  bill.'* 

Case  for  not  taking  care  of  and  re-delivering  to  plaintiff  three  boxes  con- 
taining deeds,  papers,  &c.,  of  plaintiff,  which  luid  been  delivered  to  defendant 
to  be  safely  kept  and  re-delivered  to  plaintiff  on  request.  Count  in  trover  for 
the  boxes,  &c.  Pleas,  first,  not  guilty ;  second,  that  the  causes  of  action  in 
the  'declaration  mentioned  did  not  accrue  within  six  years  next  before  r«|«Q 
the  exhibiting  of  the  bill  of  plaintiff  in  this  behalf.  Replication,  that  L 
the  causes  of  action  did  accrue  within  six  years,  &c.  At  the  trial  before  JibboUf 
C.  J.,  at  the  ff^estminster  sittings,  afWr  last  MichaehiMM  term,  it  appeared  that 
die  boxes  were  placed  in  the  defendant's  custody  about  the  year  1816.  Plain- 
tiff  had  before  that  time  become  bankrupt,  and  a  commission  issued  against 
him,  and  on  the  10th  of  November,  1818,  defendant  delivered  up  the  boxes 
with  their  contents  to  certain  persons  describing  themselves  as  assignees  under 
that  commission.  The  writ  in  the  present  action  was  sued  out  on  the  26th  of 
November,  1824,  returnable  on  the  20th,  but  the  declaration  was  filed  generally 
as  of  JMichaelmas  term,  in  that  year.  The  boxes  were  demanded  by  the 
plaintiff  in  September,  1824,  and  diere  was  no  evidence  that  he  knew  of  the 
conversion  in  1818,  until  the  defendant,  at  the  time  of  the  deitiand,  said  that  he 
had  delivered  them  up  in  1818.  Under  these  circumstances  it  was  contended 
for  the  plaintiff,  that  although  the  plea  of  the  statute  of  limitations  might  be  an 
answer  to  the  first  count,  yet  it  could  not  to  the  count  in  trover.  That  as  the 
plaintiff  never  knew  that  the  goods  were  parted  with  in  1818,  until  he  demanded 
them  in  1824,  he  was  not  bound  to  treat  the  act  in  1818,  as  a  conversion,  but 
might  rely  upon  tlie  demand  and  refiisal  in  Srptember,  1824.  It  was  also  con> 
tended,  that  the  declaration  must  be  taken  to  have  been  filed  on  the  first  day  of 
Michaelmas  term,  and  that  tht^  defendant  could  not  in  answer  show  the  time 
when  the  writ  was  issued,  his  pica  being  that  the  cause  of  action  did  not  accrue 
within  six  years  before  the  "  exhibiting  of  the  bill,"  not  "  before  the  com- 
mencement of  the  suit.**  The  Lord  Chief  ♦Justice  thought  that  the  r,|5| 
statute  of  limitations  was  an  answer  to  the  plaintiflf's  case,  and  directed  ^ 
a  nonsuit. 

Scarlett,  now  moved  to  set  it  aside,  contending  as  before,  that  the  plaintiff 
could  not  be  bound  by  the  defendant's  tortious  act  in  1818,  of  which  he  hac 
no  notice.     It  is  true  that  in  assumpnt  the  courts  have  held  the  statute  to  be  t 
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bar  where  the  breach  of  contract  has  been  committed  more  than  six  years  be< 
fore  the  commencement  of  the  action,  although  the  plaintiff  did  not  discover  it 
until  within  that  period ;  but  there  is  no  such  decision  as  to  an  action  of  trover. 
Again,  the  declaration  being  entitled  generally,  had  reference  to  the  first  day 
of  Michaelmai  term,  and  then  the  bill  must  be  taken  to  have  been  exliibited 
within  six  years  after  the  conversion.  If  the  defendant  wished  to  show  the 
real  time  when  it  was  filed,  he  should  have  applied  to  the  court  to  compel  the 
plaintiff  to  entitle  his  declaration  specially,  according  to  the  rule  given  in  TidfTi 
Frac.  430,  Sixth  edition. 

Abbott,  C.  J.  The  evidence  given  on  the  part  of  the  plainfiflf  did  not  make 
out,  with  any  distinctness,  either  3ie  time  or  terms  of  the  actual  deposit  with 
the  defendant.  But  it  appeared,  that  when  in  September^  1824,  the  boxes  were 
demanded,  the  latter  replied,  that  in  1818,  he  had  delivered  them  over  to  cer- 
tain persons  whom  he  named  ;  and  it  was  proved  that  he  had  so  parted  with 
them  on  the  10th  of  November^  in  that  year.  It  also  appeared,  that  the  plain- 
tiff's declaration  was  filed  generally  as  of  Michaelmas  term,  the  writ,  how- 
•1521  ®^®^'  *^^  retnmable  on  the  20th  of  November,  Under  such  circum- 
^  stances,  I  thought  I  was  bound  to  consider  the  bill  as  exhibited  on  that 
day,  which  lefl  the  effect  of  the  statute  of  limitations  open  to  the  defendant 
Upon  that  paint  I  thought,  and  I  still  retain  the  same  opinion,  that  the  statute 
b^n  to  run  from  the  time  of  the  act  done  by  the  defendant,  although  the  plain- 
tin  had  not  any  notice  of  it ;  there  not  being  evidence  of  any  fraud  practised 
by  the  defendant  in  order  to  prevent  the  plaintiff  from  obtaining  knowledge  of 
that  which  had  been  done.  The  plaintiff  was  certainly  |[uilty  of  laches  in  not 
making  inquiries  respecting  the  property  at  an  earlier  period,  and  has  no  ground 
of  complaint  that  he  is  not  now  entitled  to  recover. 

Bavlet,  J.  The  gist  of  this  action  is  the  conversion.  Now  when  the 
defendant  proved  that  the  goods  had  been  Out  of  his  possession  for  more  than 
jix  years  before  the  commencement  of  the  action,  it  was  manifest  that  he  could 
not  have  converted  them  within  that  period.  The  cases  of  Short  v.  McCarthy, 
8  B.  A;  A.  626,  and  Brown  v.  Howard,  2  B.  d&  B.  73,  show  that  the  want  of 
knowledge  in  the  plaintiff  makes  no  difference.  Upon  the  other  point,  it  is 
true  that  the  declaration  relates  prima  facie  to  the  first  day  of  term,  but  that  is 
matter  of  evidence,  and  when  the  writ  was  produced,  returnable  on  the  29th 
of  November,  the  presumption  was  that  the  party  declared  on  that  day.  The 
noDSuit  was  therefore  right 

Rule  refused. 


•153]  -WATSON  V.  WACE,etal. 

Where  a  commission  of  bankrupt  issued  against  a  person  then  in  custody  at  the  suit  of 
the  petitioning  creditor,  and  who  afterwards  applied  to  the  Court  of  K.  B.,  and  obmined 
his  discharge  under  the  49  Q.  3.  e.  121,  «.  14.,  on  the  ground  that  he  had  become  banii- 
rupt.  and  that  his  detaininj^  creditor  had  proved  under  the  commission:  Held,  that  he 
could  not,  in  an  action  against  the  assignees,  dispute  the  validity  of  the  commission. 

Trespass  for  breaking  and  entering  plaintiflT's  dwelling  house,  and  seizing 
and  carrying  away  his  goods.  Plea,  not  guilty.  At  the  trial  before  Abbott, 
G.  J.,  at  the  fFeitminater  sittings,  after  last  Michaelmai  term,  it  appmired 
that  tlie  action  was  commenced  in  order  to  try  the  validity  of  a  commission  of 
bankruptcy  issued  against  the  plaintiff.  The  defendants  admitted  the  trespass, 
and  in  answer  proved  that  the  plaintiff,  being  in  custody  at  the  suit  of  JTace, 
when  the  commission  issued,  afterwards  applied  to  the  Court  of  King's  Bonch, 
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to  be  discharged,  and  was  accordingly  discharged  on  the  ground  of  his  having 
become  bankrupt,  and  that  ff'uce^  had  proved  his  debt  under  the  commission. 
The  Lord  Chief  Justice,  on  the  authority  of  Gofdie  v.  Gunston,4  Camp.  381, 
held,  that  the  plaintiff  ought  not  to  be  permitted  to  dispute  the  bankruptcy  in 
this  ac  ion,  after  having  taken  the  benefit  of  it  in  obtaining  his  discharge,  and 
directed  a  nonsuit. 

Campbe/t,  now  moved  for  a  new  trial.  The  evidence  given  on  the  part  of 
the  defendants  certainly  cast  a  great  onus  on  the  plaintiff,  but  it  ought  not  to 
have  hern  treated  as  a  conclusive  answer  to  the  action.  The  proceeding  on 
the  pan  of  the  bankmpt  was  taken  under  the  49  G,  3,  c.  121,  *.  14.  But  by 
the  opcr;.tion  of  that  section,  the  action  by  fVace,  was  discontinued  by  the  act 
•of  proving  his  debt,  Ex  parte  JVooUiy^  1  Rose,  394.  The  right  to  de-  i»t54 
tain  the  debtor  was  then  at  an  end,  and  the  debtor  was  on  that  ground  *■ 
entitled  to  be  discharged.  In  the  6  G.  4,  c.  16,  *.  59.,  the  greater  part  of 
which  is  copied  from  the  49  G,  3,  c.  121,  s,  14.,  a  provision  is  inserted  where- 
by a  bankrupt  is  spared  the  trouble  of  applying  to  be  discharged,  for  no  cred- 
itor who  has  brought  an  action  against  and  arrested  the  bankrupt  is  allowed  to 
prove  under  the  commission,  witliout  signing  a  sufficient  anthorit)-  for  his  dis- 
charge out  of  custody.  A  discharge  under  the  5  G,  2,  c.  30,  ».  13,  is  very 
different ;  that  may  be  an  estoppel,  for  there  the  bankrupt  relies  upon  the  cer- 
tificate, which  is  a  bar  to  any  action  by  the  creditor ;  it  is,  therefore,  recipro- 
cally binding  on  both  creditor  and  debtor.  But  a  creditor  may  contest  the  com- 
mission, although  he  has  proved  under  it,  Stewart  v.  Richman,  1  Esp.  108, 
Rankin  v.  Himtr^  16  East,  191.  The  plaintiff,  therefore,  ought  not  to  be 
estopped  from  disputing  the  validity  of  the  commission,  for  all  estoppels  must 
be  mutual,  Co.  Lit.  352.  a.  So  also  they  should  be  certain  to  every  intent, 
and  are  not  to  be  taken  by  way  of  argument  or  inference.  The  supposed 
estoppel,  in  this  case,  can  only  be  taken  by  inference.  Again,  an  estoppel 
must  be  pleaded,  otherwise  the  jury  may  find  the  truth  of  the  fact,  and  the 
court  will  give  judgment  accordingly,  without  regard  to  the  estoppel,  Com. 
Dig»,  Eftfoppel,  (C)  {E.  10.)  Pleader^  (S.  5.)  Here  the  estoppel  not  being 
pleaded,  the  jury  should  have  been  allowed  to  find  the  truth  of  the  fact. 

Abbott,  C.  J.  I  am  of  opinion  that  the  nonsuit  in  this  case  was  right.  I 
do  not  consider  this  as  a  case  of  *estoppel  strictly  and  technically  so  r»ieic 
called.  But  the  plaintiff  having  brought  an  action  against  the  defend-  ^ 
ants  for  seizing  his  goods,  they  plead  the  general  issue,  thereby  denying  that 
the  goods  of  the  plaintiff  were  taken.  It  appeared  in  evidence  that  a  commis- 
sion of  bankrupt  had  issued  against  the  plaintiff  on  the  petition  of  fVace^ 
at  whose  suit  Uie  plaintiff  was  then  in  custody.  Wact,  having  proved 
under  the  commission,  the  plaintiff  applied  to  this  court  to  be  dischaiged 
out  of  custody,  on  the  ground  that  he  had  become  bankmpt,  and  that  his 
detaining  creditor  had  proved  under  the  commission,  and  he  was  accordin^y 
discharged.  The  estoppel,  in  this  case,  therefore,  arises  by  matter  of  evi- 
dence, and  the  question  is,  whether  a  party,  having  availed  himself  of  the 
commission  for  one  purpose,  can  afterwards  be  allowed  to  assert  to  the  same 
Judges  before  whom  he  took  the  benefit  of  the  commission,  that  the  commis- 
sion was  invalid.  Lord  Ellenhorovgh^  gave  his  opinion  to  the  contrary,  and 
that  has  never  since  been  questioned.  I  think  his  judgment  was  founded  on 
good  sense  and  good  law,  and  that  we  ought  not  to  allow  the  plaintiff  to  say  in 
this  court  that  he  was  not  a  bankrupt.  This  decision  will  not  be  conclusive 
upon  him  ;  he  may  petition  the  Great  Seal,  and  there  an  enquiry  may  be  di- 
rected to  be  made  by  the  trial  of  an  issue,  and  the  defendants  may  be  preventec^ 
from  relying  upon  the  estoppel. 

llie  other  Judges  concurring, 

Rule  refused. 
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The  53  G.  3,  e.  159,  «.  1,  is  to  be  construed  as  if  the  words,  *'  with  all  her  appurtenances/' 
bad  been  inscned  after  *'  ship  or  vessel/'  as  in  sect.  7. 

IVhaiever  is  on  board  a  ship  for  the  object  of  the  voyage  and  adventure  on  which  she  is 
engaged,  belonging  to  the  owner,  constiruies  a  part  of  the  ship  and  her  appurtenances 
within  the  meaning  o(  the  53  G.  3,  c.  159.,  and  the  owner  is  liable  to  the  extent  of  the 
value  thereof  for  damage  done  to  another  vessel  in  the  manner  described  by  that  act. 

The  plaintiff  declared  in  prohibition,  that  by  an  act  of  the  53  G.  3,  c.  159, 
entided,  "  An  act  to  limit  the  responsibility  of  ship  owners  in  certain  cases,"  it 
was  arnongst  other  things  enacted,  that  no  person  or  persons  who  was,  were, 
or  should  be  owner  or  owners,  or  part  owner  or  owners  of  any  ship  or  vessel, 
should  be  subject  or  liable  to  answer  for  or  make  good  any  loss  or  damage 
arisinc^  or  tukiiig  place  by  reason  of  any  act,  neglect,  matter  or  thing  done, 
omitted,  or  occasioned  without  the  fault  or  privity  of  such  owner  or  owners, 
which  might  happen  to  any  other  ship  or  vessel,  or  to  any  goods,  wares,  mer- 
chandize, or  other  things  being  in.  or  on  board  of  any  other  ship  or  vessel,  fur- 
ther than  the  value  of  his  or  their  ship  or  vessel,  and  the  freight  due  or  to  grow 
due  for  and  during  the  voyage  which  might  be  in  prosecution  or  contracted  for 
at  the  time  of  the  happening  of  such  loss  or  damage.  The  declaration  then 
stated,  that  on  the  9di  of  March^  1820,  the  plaintiff  was  owner  of  a  ship  or  ves- 
sel called  the  Dundee,  then  sailing  on  the  high  seas,  bound  on  a  certain  voyage 
to  the  Greenland  fisheries,  with  certain  fishing  stores  on  board  thereof,  con- 
sisting of  harpoons,  lances,  spears,  and  whale  lines,  for  the  purpose  of  catching 
whales  and  other  fish  on  the  said  voyage,  and  casks  and  cisterns  for  containing 
the  oil  and  blubber  proceeding  from  the.  said  whales  and  other  fish  ;  and  that 
the  Dundee  did  then,  without  the  fault  or  privity  of  such  owner,  come  in  coUi- 
•1*171  ^^^^  ^^'^^  ^"^  *^"^  ^  certain  other  ship  or  vessel  called  tlie  *Prince8a 

-'  Charlotte^  then  also  sailing  on  the  high  seas,  bound  on  a  certain  voyage 
to  the  port  of  London,  of  which  ship  the  defendants  were  Ihe  owners :  that  the 
defendants  entered  an  action  in  the  High  Court  of  Admiralty,  and  that  tliere- 
upon  the  Dundee,  her  tackle,  apparel,  and  furniture  were  valued  and  appraised 
at  the  sum  of  2685/.,  and  the  fishing  stores  at  the  sum  of  2236/.,  and  that  bail 
was  given  in  the  sum  of  9000/.  without  prejudice  to  and  expressly  reserving 
the  question  as  to  the  liability  of  the  plaintiff  in  such  action  beyond  the  sum 
of  2683/.,  being  the  agreed  value  of  the  Dundee,  her  tackle,  apparel,  and  furni- 
ture. But  that  although  the  Court  of  Admiralty  had  no  power  or  authority 
whatever  under  the  statute  aforesaid,  or  any  other  statute  or  law  of  this  realm 
or  otherwise,  to  make  the  fishing  stores  of  any  ship  or  vessel  liable  to  answer 
for  or  make  good  any  loss  or  damage  arising  or  taking  place  by  reason  of  any 
such  neglect,  matter,  or  thing  done,  omitted,  or  occasioned  witliout  the  fault  or 
privity  of  the  owner  or  owners  of  such  ship  or  vessel,  which  might  happen  to 
any  other  ship  or  vessel,  or  to  any  goods  or  merchandize  or  other  things  beinf 
in  or  on  boarcl  of  any  other  ship  or  vessel,  yet  the  Court  of  Admiralty  decreed 
tHe  said  fishing  stores  on  board  the  Dundee  as  aforesaid  to  be  liable  to  contri- 
bution against  the  form  and  effect  of  the  said  statute  ;  and  that  die  defendants 
had  not  ceased  to  prosecute  their  suit  in  the  said  Court  of  Admiralty,  to  the 
great  damage  of  the  plaintiff,  and  against  the  king's  writ  of  prohibition  to  them 
delivered,  and,  therefore,  the  plaintiff  as  well,  &c.  brought  his  suit,  &c.  Plea, 
suggesting  as  ground  for  a  consultation,  that  the  said  fishing  stores  so  being  on 
board  the  said  ship  or  vessel  in  the  declaration  mentioned,  called  the  Dundee^ 
•|f%Rl    ^^  ^^  ^^^  of  the  happening  *of  the  loss  or  damage  in  the  declaration 

-I   mentioned,  were,  and  are  part  and  parcel  of  the  said  last  mentioned 

ship  or  vessel,  appurtenances,  and  freight,  according  to  the  true  intent  and 

meaning  of  the  said  act  of  parliament  in  the  declaration  mentioned  and  set  forth, 

and  that  the  value  of  the  said  fishing  stores  did  form  part  of  the  value  of  the 
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said  ship  or  vessel,  appurtenances,  and  freight,  within  the  tnie  intent  anil  rocan- 
ing  of  that  act.  Issue  thereon.  At  the  trial  before  MbotU  C.  J.,  at  the  J^ft- 
don  sitting?,  the  jury  found  a  special  verdict,  the  material  parts  of  which  wew 
as  follows  t 

At  the  time  of  the  passing  of  the  said  act  of  parliament,  the  fishing  stores 
belonging  to  ships  employed  in  the  Greenland  fisheries,  consisted,  and  still  do 
consist  of,  harpoons,  lances  spears,  lines,  boars,  and  various  other  things  for 
the  purpose  of  catching  whales  and  other  fish,  and  preparing  tlieir  blubber,  and 
of  casks  for  containing  and  bringing  home  to  England  the  blubber  and  oil  pro- 
ceeding from  the  said  whales  and  other  fish  caught  upon  the  voyage ;  and  the 
value  of  such  casks  was,  and  is  generally,  one  half  of  the  whole  value  of  sach 
fishing  stores.  In  the  outward  voyage  of  the  said  ships  the  said  casks  were, 
and  are  carried  out  on  board  the  ships  ready  for  receiving  the  blubber  and  oil, 
and  are  used  for  several  voyages ;  but  in  ships  employed  in  the  South  Sea 
fisheries,  (which  are  provided  with  similar  fishing  stores,)  the  staves  and  hoops 
of  the  casks  for  the  purpose  of  containing  the  oil  obtained  or  the  principal  part 
thereof,  were  and  are  carried  out  in  packs,  and  were  and  are  make  up  into 
casks  in  the  South  Seas  ;  and  the  oil  so  obtained  by  such  last  mentioned  ships, 
when  brought  home  to  this  country,  was  and  is  sold  in  the  said  casks,  the  pur- 
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chasers  thereof  purchasing  and  paying  *for  such  last  mentioned  casks 
with  such  last  mentioned  oil.  According  to  the  usage  of  trade,  where 
policies  of  insurance  have  been  effected  on  ships,  their  tackle,  apparel,  muni- 
tion and  furniture,  which  snips  are  employed  in  the  Greenland  fisheries,  and 
loss^'.n  have  happened  to  such  ships  and  their  fishing  stores,  such  stores  have 
not  been,  and  are  not  covered  by  such  policies,  nor  has  a  loss  upon  the  fishing 
stores  been  paid  for  by  tlie  underwriters  upon  the  ships  having  the  same  on 
board,  and  when  a  particular  average  loss  Las  happened  upon  any  such  policy, 
the  fishing  stores  on  board  such  ships  have  not  contributed  to  such  particular 
average,  but  it  is  the  practice  that  such  fishing  stores  are  insured  in  separate 
policies  or  by  separate  valuations,  and  the  said  usage  and  custom  of  merchants 
existed  long  before  a^id  at  the  time  of  the  passing  of  the  act  of  parliament.  It 
is  usual  for  ships  employed  in  the  Greenland  fisheries,  during  the  fishing  sea« 
sons,  to  make  intermediate  voyages  to  the  West  India  and  Honduras^  or  the 
Baltic  sea,  or  to  be  used  in  the  coasting  trade  of  this  kingdom,  and  when  such 
ships  go  such  intermediate  voyages,  or  are  so  employed  in  the  coasting  trade, 
the  said  fishing  stores  are  all  landed  and  led  behind ;  and  such  ships,  whilst 
employed  in  the  Greenland  fisneries,  are  in  all  respects  fitted  and  equipped 
with  tackle,  apparel,  boats,  and  stores  for  the  ordinary  purposes  of  navigation, 
and  have  every  thing  belonging  to  ordinary  ships,  and  are  in  all  respects  capable 
of  navigating  die  seas  and  performing  voyages  independently  of  and  without  the 
fishing  stores.  According  to  the  usage  of  the  herring  fishery  upon  the  east 
coast  of  this  kingdom,  and  so  northward,  the  owners  or  the  masters  of  the 
ships  employed  in  the  said  herring  fishery  have  provided  one  share  of  tlie  nets 
and  'other  fishing  stores  put  on  board  such  last  mentioned  ships,  and  r^m/v 
the  crews  of  the  said  last  mentioned  ships  have  provided  the  remaining  ^ 
shares  of  the  said  nets  and  other  fishing  stores ;  but  when  such  ships  have 
been  hired  by  merchants  for  the  fishing  season,  (as  has  frequently  been  the 
case,)  one  share  of  the  nets  and  fishing  stores  have  been  provided  by  the 
owners,  another  by  the  crew,  and  the  remainder  by  the  merchants,  and  the 
usage  of  the  said  herring  fishery  was  the  same  before  and  at  the  time  of  pass- 
ing the  said  act  of  parliament. 

The  case  was  argued  at  the  sittings  in  banc  before  Easter  term  6  G.  4,  by 
Campbell,  for  the  plaintiff.  Upon  the  facts  found  by  the  special  verdict,  Uie 
fishing  stores  cannot  be  considered  as  appurtenances  to  the  ship,  but  to  the 
cargo ;  they  are  not  wanted  for  the  purposes  of  navigation,  but  are  necessary 
to  die  procuring  and  bringing  home  a  cargo.  Suppose  the  act  had  said  that  a 
party  should  be  liable  to  the  extent  of  the  cargo  and  its  appurtenances,  it  could 
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not  be  conleuded  that  tliese  stores  were  not  to  be  taken  into  consideration,  and 
if  they  are  appurtenant  to  the  cargo,  they  cannot  also  be  appurtenant  to  the 
ship.  It  is  found  by  the  special  verdict,  that  such  stores  would  not  be  covered 
by  a  policy  upon  the  ship,  her  tackle,  apparel,  and  furniture ;  and  those  are, 
properly  speaking,  tlie  appurtenances  of  a  ship.  Suppose  the  ship  were  char- 
tered, and  the  stores  did  not  belong  to  the  owner  of  the  ship,  or  tiiat  the  stores 
were  the  joint  property  of  the  owner  of  the  ship  and  other  persons,  as  in  tlie 
herring  fishery,  it  could  not  then  be  said  that  the  stores  passed  with  the  ship ; 
yet  if  appurtenances  in  one  case  they  tnust  be  so  in  all.  The  act  sliould, 
•1611  ^®''®^<''^®»  *^®  construed  according  to  the  ordinary  meaning  of  the  words 
-'  used,  rather  liberally  than  strictly,  so  as  to  promote  the  shipping  inter- 
est, which  appears  to  have  been  considered  as  the  object  of  the  legislature  in 
passing  the  statute  upon  which  this  question  has  arisen,  fVilson  v.  Dickson^ 
2  B.  £  A.  2 ;  Cannan  v.  Meaburn^  1  Bing.  435 ;  and  Hoskins  v.  Pickeragilly 
Marsh.  Ins.  765. 

T^ndait  contra.  The  statute  53  G.  3,  c.  159,  being  made  to  alter  the  com- 
mon law,  and  abridge  the  remedy  which  a  party  grieved  before  had,  must  be 
construed  stricdy.  The  second  section  shows  that  all  the  property  of  the 
owner  of  the  ship,  on  board  the  ship  at  the  time  of  doing  the  injury,  was  in- 
tended to  be  liable  ;  and  it  provides  for  a  difficulty  wliich  might  arise  as  to  the 
calculation  of  freight.  In  this  case  the  object  of  the  voyage  could  not  be  car- 
ried into  effect  without  the  stores,  they  could  not  be  used  for  any  other  purpose 
bnt  fishing,  and  were  the  property  of  tlie  owner  of  the  ship.  Suppose  a  ship 
to  be  fitted  out  as  a  privateer,  the  guns  are  not  necessary  to  sailing,  but  to  the 
purposes  of  the  voyage.  In  like  manner  the  fittings  of  a  packet  ship,  although 
often  very  expensive,  are  not  necessary  to  what  seems  on  the  otiier  side  to  be 
considered  the  abstract  idea  of  a  ship,  viz.,  something  that  will  carry  another 
thing  from  some  one  place  to  some  other  place.  Yet  the  gims,  in  tlie  former 
case,  and  the  fittings  in  the  latter,  would  be  appurtenances  of  the  ship.  The 
finding  of  the  jury  that  a  policy  upon  a  ship,  her  tackle,  apparel,  and  furniture 
•1021  ^^^^^  ^^^  cover  these  stores,  cannot  affect  the  present  ^question ;  for  the 
J  word  appurienancea  is  larger  than  furniture  ;  besides  a  policy  is  an  in- 
strument construed  by  the  usage  amongst  merchants,  and  that  cannot  affect  the 
construction  of  an  act  of  paiiiament. 

Cur.  adv.  vuli. 

The  judgment  of  the  court  was  now  delivered  by 

Abbott,  C.  J.  This  case  came  before  the  court  upon  a  special  verdict 
icund  in  a  suit  brought  by  the  owner  of  a  ship  called  the  Dundee,  against  the 
owners  of  a  vessel  called  the  Princesa  Charioite.  The  suit  in  this  court  is 
for  a  prohibition  to  the  instance  court  of  admiralty,  to  prevent  the  execution  of 
a  sentence  therein  given  against  the  owner  of  ^e  Dundee,  in  favor  of  the 
owners  of  the  Princeaa  Charlotte,  in  a  suit  instituted  in  that  court  for  the  re- 
covery of  damages  for  the  loss  of  the  Princeaa  Charlotte,  which  was  sunk  by 
collision  with  the  Dundee,  And  the  question  arises  upon  the  statute  53  G.  3« 
c.  1 50,  ''  An  act  to  limit  the  responsibility  of  ship-owners  in  certain  cases.'* 
At  the  time  of  the  collision,  which  happened  without  any  fault  or  privity  of  the 
plaintiff,  the  Dundee  ^slS  sailing  outward  on  a  voyage  to  the  Green/an</ fishery, 
having  on  board  the  necessary  stores  and  implements  for  the  taking  of  whales 
and  other  fish,  and  procuring  and  bringing  home  the  oil  and  blubber  obtained 
from  them.  In  the  Court  of  Admiralty  a  valuation  was  made  of  these  stores 
and  implements,  distinct  from  the  value  of  the  ship.  There  was  no  question 
as  to  the  collision,  or  the  responsibility  of  the  plaintiff  independent  of  the  sta- 
tute. The  sentence  of  the  Court  of  Admiralty  was  against  the  plaintiff,  both 
mtooi  as  to  the  value  of  the  ship  and  the  value  of  these  stores  and  ^implements. 
-■  It  was  contended,  that  the  plaintiff  was  not  answerable  in  respect  of  the 
value  of  the  latter,  and  on  that  ground  a  prohibition  was  applied  for ;  itie  plain 
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tifr  declared  in  prohibition,  the  cause  went  down  to  trial,  and  a  special  verdict 
was  found.  (The  I^rd  Chief  Justice  then  read  the  parts  of  he  special  verdict 
before  set  out,  and  proceeded  as  follows.) 

The  case  was  argued  before  us,  in  the  month  of  ^prU  last ;  and  we  are  of 
opinion  that  the  present  plaintiff,  the  owner  of  the  Dundee^  is  responsible  to  the 
value  of  the  fishing  stores. 

By  the  first  section  of  the  act  it  is  enacted,  **  that  no  owner  or  owners  of  any 
ship  shall  be  liable  to  answer  for  any  loss  or  damage  arising  by  reason  of  any 
act,  &c.,  done  without  the  fault  or  privity  of  such  owner  or  owners,  to  any 
other  ship  or  vessel,  further  than  the  value  of  his  or  their  ship  or  vessel,  and 
the  freight  due  or  to  grow  due  during  the  voyage,  which  may  be  in  prosecution, 
or  contracted  for  at  the  time  of  the  happening  of  such  damage.**  In  this  sec- 
tion the  word  <*ship*'  only  is  used,  but  in  the  following  sections  the  phrase 
'•  value  of  the  ship  and  her  appurtenances^^  occurs  not  less  than  ten  times. 
The  same  phrase  occurs  in  the  first  section  of  the  7  G.  2,  c.  15,  and  of  the  2ft 
G,  d,  c.  86.  The  three  acts  are  all  in  pari  materia,  and  there  can  be  no  doubt, 
that  the  first  section  of  the  act  on  which  this  question  arises,  is  to  be  understood 
as  if  the  words  **  with  all  her  appurtenances,'*  were  used  therein,  supposing 
those  words  would  make  any  difference  in  the  sense. 

These  acts  were  certainly  made  to  encourage  persons  to  become  owners  of 
ships,  and  in  conformity  with  similar  ""provisions  contained  in  tlie  law  of  r^%fti 
many  of  the  maritime  states  of  the  continent  of  Europe.  Their  effect,  *- 
however,  is  to  take  away  or  abridge  the  right  of  recovering  damages,  enjoyed 
by  the  subjects  of  this  country  at  the  common  law ;  and  there  is  nothing  to  re« 
quire  a  construction  more  favorable  to  the  ship-owner,  than  the  plain  meaning 
of  the  words  imports.  The  ship  in  question  was  in  the  prosecution  of  a  voyage 
in  which  no  freight  could  be  earned.  The  fishing  stores  were  not  carried  on 
board  the  ship  as  merchandize,  but  for  the  accomplishment  of  the  objects  of  the 
voyage  ;  and  we  think,  that  whatever  is  on  board  a  ship  for  the  object  of  the 
voyage  and  adventure  on  which  she  is  engaged,  belonging  to  the  owners,  con- 
stitutes a  part  of  the  ship  and  her  appurtenances  within  the  meaning  of  this  act, 
whether  the  object  be  warfare,  the  conveyance  of  passengers,  or  goods,  or  the 
fishery. 

This  construction  furnishes  a  plain  and  intelligible  general  rule ;  whereas  if 
it  should  be  held  that  nothing  is  to  be  considered  as  part  of  the  ship  that  is  not 
necessary  for  her  navigation  or  motion  on  the  water,  a  door  would  be  opened 
to  many  nice  questions,  and  much  discussion  and  cavil. 

It  is  true,  that  in  the  case  of  insurance  these  stores  are  not  considered  as 
covered  by  an  ordinary  policy  on  the  ship.  But  insurance  is  a  matter  of  con- 
tract, and  the  construction  of  the  contract  depends  in  many  cases  upon  usage. 
And  the  construction  of  a  policy  can  furnish  no  rule  for  the  construction  of  this 
act  of  parliament  which  was  passed  for  purposes  of  a  different  nature.  Our 
judgment  in  the  present  case  is  given  upon  a  particular  ship  engaged  in  the 
Greenland  whale  fishery,  and  with  reference  to  her  particular  state  at  the  time. 
It  *is  not  necessary  to  give  any  opmion  upon  particular  cases  of  ships  r««ge 
fitted  out  in  a  dififerent  manner  or  for  other  fisheries,  until  some  question  ^ 
arising  out  of  such  a  case  shall  come  judicially  before  us. 

The  judgment  of  the  court  is  to  be  entered  for  the  defendants.  And  it  is  a 
satisfaction  to  us  to  know,  that  the  state  of  the  record  is  such  as  to  furnish  an 
opportunity  of  correcting  our  judgment  if  it  be  erroneous. 

Judgment  for  the  defendants. 
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WOOLLEY,  et  al..  Assignees  of  the  Estate  and  Effects  of  DOWMAN  and 
OFFLEY,  Bankrupts,  v.  JENNINGS,  et  al. 

Where  a  warrant  of  attorney  was  given  with  a  defeasance,  stating  it  to  be  given  '*  as  a 
security  for  4000/.,  and  lawful  interest  thereon :"  Held,  that  it  was  to  be  construed  as 
a  continuing  security,  and  not  merely  as  a  security  for  money  then  due. 

Trover  for  several  bills  of  exchange.  Plea,  not  guilty.  At  the  trial  before 
Abbott^  C.  J.,  at  the  London  sittings  after  last  Michaelmas  term,  it  appeared, 
that  on  the  20th  of  January,  1823,  the  bankrupts  gave  to  the  defendants  a  war- 
rant of  attorney,  with  the  following  defeazance :  **  The  within  warrant  of 
attorney  is  given  to  secure  the  payment  of  the  sum  of  4000/.,  with  lawful  inte- 
rest thereon."  On  the  4th  of  October j  1823,  judgment  was  entered  up  on  the 
warrant  of  attorney,  and  ^  fieri  facias  issued,  under  which  the  bills  of  exchange 
in  question  were  seized.  On  the  29th  of  October^  Bowman  and  Offley  became 
bankrupts.  Between  the  20th  of  January  and  the  4th  of  October,  1823,  the 
banknipts,  in  the  course  of  their  dealings  with  the  defendants,  had  paid  into 
their  hands  a  larger  sum  than  4000/.,  and  it  was  thereupon  contended,  that  the 
warrant  of  attorney  was  discharged:  but  the  Lord  Chief  Justice  was  of  a 
♦Ififil   *different  opinion,  and  the  jury  found  a  verdict  for  the  defendants. 

-*  The  Attomey'General  now  moved  for  a  rule  nisi  for  a  new  trial. 
The  sum  secured  by  the  warrant  of  attorney  was  paid  off  before  judgment  was 
entered  up.  Sums  amounting  in  the  whole  to  much  more  than  4000/.  were 
paid  by  the  bankrupts  into  the  hands  of  the  defendants,  between  the  20th  of 
January  and  the  4th  of  October,  lliere  was  a  running  account  between  them^ 
the  monies  paid  in  were,  therefore,to  be  applied  to  the  first  items  of  the  account^ 
nothing  to  the  contrary  having  been  said  when  the  money  was  paid.  In  such 
case,  the  party  receiving  the  money  has  no  right  to  appropriate  it  to  the  dis« 
charge  of  any  particular  items ;  Clayton's  case,  1  Mer.  572,  Bodmham  v. 
PurehaSy  2  B.  &  A.  39.  If  no  warrant  of  attorney  had  been  given,  it  is  clear 
that  the  payments  would  have  been  considered  applicable  to  the  first  items  of 
the  account ;  and  it  seems  difficult  to  understand  how  that  should  be  altered  by 
giving  a  collateral  security. 

Per  Curiam.  In  Kirby  v.  JJukt  of  Marlborough,  2  M.  dt  S.  18,  Lord 
ElUnborough  said,  **  This  is  a  bond  given  by  the  surety,  as  an  indemnity  for 
advances  to  a  definite  amount ;  it  is  me  same  as  if  the  surety  had  expresssd 
that  the  bankers  might  lend  to  the  amount  of  3000/. ;  and  when  the  advance 
was  made  to  that  amount,  the  guarantee  became /tinc/t/s  officio,  and  was  not  a 
continuing  guarantee."  This  case  is  very  different ;  there  is  nothing  on  the 
&ce  of  the  warrant  of  attorney  or  the  defeazance  to  show  that  it  was  intended 
*ia71   ^  secure  the  ^balance  existing  at  the  time  when  it  was  given.     In  the 

}  absence  of  any  thing  to  show  such  an  intention,  it  must  be  construed  as 
a  continuiig  security. 

Rule  refused. 
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raPLEY.  et  al.  v.  SCAIFE. 

By  a  charter-party,  the  freighter  of  a  ship  agreed  to  pay  for  her  200Z.  per  month  fcr  six 
inonihs  certain,  and  so  in  proportion  for  any  longer  time  that  she  might  be  in  his  employ. 
The  ship  was  to  be  kept  in  repair  by  the  owner.  Before  the  termination  of  the  voyage 
for  which  the  ship  was  chartered,  certain  repairs  were  necessary,  which  occupied  h 
period  of  iwenty-eight  days:  Held,  that  the  freighter  was  noi  entitled  to  deduct  those 
days  in  calculating  the  period  for  which  he  was  to  pay  freight. 

Assumpsit  on  a  charter-party,  with  a  penalty  of  1500/.  for  non-performance. 
There  were  several  special  counts  claiming  the  penalty,  and  the  money  counts. 
It  is,  however,  unnecessary  to  state  the  former,  as  nothing  ultimately  turned 
upon  them.  Plea,  nori'assumpsil.  At  the  trial  before  Mbott,  C.  J.,  at  the 
London  sittings  after  last  Michaelmas  term,  it  appeared,  that  the  defendant 
was  owner  of  the  ship  Alliance,  and  had,  on  the  21st  of  June^  1821,  entered 
into  a  charter-party  with  the  plaindffs,  whereby  it  was  mutually  agreed  between 
them,  that  the  said  vessel  should,  at  the  owner's  expense,  be  made,  and  during 
the  voyage  be  kept  tight,  staunch,  and  strong,  and  well  found,  and  provided, 
^c,  and  should  take  on  board  at  Liverpool,  from  the  freighters,  a  cargo  not 
exceeding,  d^c,  and  without  delay,  set  sail  and  proceed  to  St,  'Jhomas,  and 
make  delivery  according  to  bills  of  lading,  and  shoidd  then  take  in  other  goods 
for  St.  Domingo,  and  make  delivery  there ;  and  after  such  delivery  the  said 
ship  should,  at  the  owner's  expense,  be  immediately  made  ready  to  perform 
her  homeward  voyage,  dec.  And  the  freighters  agreed  that  they  would  pay 
to  the  owner  for  the  freight  of  the  said  vessel  after  the  following  rate ;  namely, 
the  sum  of  200/.  British  sterling  per  month  for  six  months  certain ;  *and  r«|»o 
BO  in  proportion  for  any  longer  time  she  might  be  employed.  The  said  *- 
pay  to  commence  from  the  26th  of  July  then  next,  or  should  the  vessel  sail 
from  Liverpool  before  that  day,  then  the  pay  should  commence  from  the  day 
of  sailing,  and  so  continue  until  her  arrival  into  dock  at  the  homeward  port 
of  discharge ;  and  should  London  be  the  port  of  discharge,  then  the  freighters 
were  to  pay  100/.  more.  The  vessel  having  taken  in  a  cargo  sailed  for  St. 
TyiomaSf  and  thence  for  St.  Domingo ;  at  the  latter  place  some  repairs  were 
necessary,  they  were  done  at  the  expense  of  the  owners,  and  occupied  a  period 
of  twenty-eight  days.  On  the  homeward  voyage  the  captain  was  to  call  for 
orders  at  Cork,  but  was  driven  into  Liverpool  by  tempestuous  weather.  At 
Liverpool  other  repairs  were  done  which  aetained  the  vessel  ten  days.  She 
then  sailed  for  London,  arrived  there  on  the  9th  of  ^pril,  and  delivered  her 
homeward  cargo  in  the  West  India  Docks.  The  defendant  demanded  freight 
for  the  whole  time  from  the  vessel's  first  departure  from  lAverpool  until  her 
arrival  in  London,  including  the  two  periods  of  twenty-eight  and  ten  days, 
occupied  in  repairing  the  ship ;  and  the  plaintiffs  were  obliged  to  pay  the 
money,  in  order  to  obtain  possession  of  their  goods.  For  the  defendant  it  was 
contended,  that  the  time  during  which  the  freight  was  payable  was  to  be  com- 
puted from  the  sailing  to  the  return  of  the  vessel ;  and  that  there  being  no 
stipulation  for  deducting  any  days  that  might  be  occupied  in  repairing  the  ship, 
the  plaintiffs  had  paid  no  more  than  the  defendant  was  entitled  to  receive.  The 
Lord  Chief  Justice  was  of  that  opinion,  and  the  jury  under  his  direction  found 
a  verdict  for  the  defendant. 

*  Scarlett  now  moved  for  a  new  trial,  and  contended,  that  the  charter-  r»,aQ 
party  had  not  been  properly  construed.  In  the  first  part  of  that  instru-  L  *"«' 
ment  it  was  agreed  that  the  vessel  was  to  be  kept  in  repair  at  the  expense  of 
the  owner,  and  afterwards  that  the  freighters  should  pay  freight  at  the  rate  of 
200/.  per  month  for  six  months  certain,  and  so  in  proportion  for  any  longer 
time  she  might  be  employed.  Now  if  the  freighters  are  bound  to  pay  freight 
for  the  period  of  time  consumed  in  repairing  the  vessel,  the  repaVs  will  in 
efiTect  be  done  at  their  expense,  and  not  at  the  expense  of  the  owner.     And  the 
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ship  not  being  under  the  control  of  the  freighters  daring  the  progress  of  the 
repairs,  cannot  be  considered  to  have  been  in  their  employ  at  that  time.  They 
were,  therefore,  improperly  charged  with  freight  during  that  time,  and  are  enti- 
ded  to  recover  in  this  action  the  money  which  they  were  compelled  to  pay,  in 
order  to  obtain  possession  of  the  cargo. 

Abbott,  G.  J.  I  am  of  opinion  that  the  plaintiflTs  were  liable  to  pay  the 
whole  sum  demanded  for  freight,  and,  consequently,  that  they  cannot  recover 
any  part  of  the  money  paid  by  them  on  that  account.  There  is  in  the  charter- 
party  an  express  stipulation  for  the  payment  of  freight  from  a  certain  day,  for 
six  months  certain ;  and  so  much  longer  as  the  vessel  should  be  employed  by 
the  plaintiffs.  'Inhere  not  being  any  other  stipulation  for  the  case  of  repairs,  I 
think  that  ihe  ship  was  in  the  employ  of  the  plaintiffs  whilst  those  repairs 
were  going  on,  and  that  they  were  liable  to  pay  freight  during  that  period. 

Batlet,  J.  The  construction  contended  for  depends  entirely  upon  the  use 
*1701  ^^^^  equivocal  word  employment.  *The  law  would  imply  a  stipula- 
■'  tion  on  the  part  of  the  owner  to  keep  the  vessel  in  repair  ;  and,  there- 
fore, the  introduction  of  that  undertaking  into  the  charter-party  does  not  affect 
the  question.  But  the  pa3rment  of  freight  is  to  commence  from  a  certain  day, 
mid  80  continue^  until  her  arrival  into  dock  at  the  homeward  port  of  discharge. 
That  shows  the  understanding  to  have  been,  that  the  vessel  should  be  consi- 
dered in  the  employ  of  the  plaintiffs,  and  that  they  should  pay  freight  during 
the  whole  period  of  her  absence  from  this  country. 

LiTTLEDALE,  J.,t  coucurrcd. 

Rule  refused  .$ 

t  Holroydj  J.,  was  in  the  Bail  Court. 
t  See  Havelock  v.  Geddea,  10  Eaat,  555. 


BAXTER  et  al.  v.  The  Eari  of  PORTSMOUTH. 

Where  a  tradesman  supplied  a  person  with  goods  suited  to  his  station,  and  afterwards, 
by  an  inquisition  taken  under  a  commission  of  lunacy,  that  person  was  found  to  have 
been  lunatic  before  and  at  the  time  when  the  goods  were  ordered  and  supplied:  Held, 
that  this  was  not  a  sufficient  defence  to  an  action  for  the  price  of  the  goods,  the  trades- 
man at  the  time  when  he  received  the  orders  and  supplied  the  articles,  not  having  any 
reason  to  suppose  that  the  defendant  was  a  lunatic. 

Assumpsit  for  goods  sold  and  delivered.  Plea,  the  general  issue.  At  the 
trial  before  AbhotU  C.  J.,  at  the  Westminster  sittings  after  last  Michaelmas 
term,  it  appeared,  that  the  defendant,  between  the  years  1818  and  1823,  had 
hiied  carriages,  &c.  of  the  plaintiff,  and  had  thereby  incurred  the  bill  for  which 
the  action  was  commenced.  It  was  proved  that  the  carriages  were  constantly 
used  by  tlie  defendant,  and  were  suitable  for  a  person  of  his  rank  and  station. 
For  the  defendant  it  was  proved,  that  by  an  inquisition  dated  the  28th  of 
•1711  *^*^^^^^n/^  1823,  taken  under  a  commission  of  lunacy,  it  was  found, 
J  that  the  defendant  then  was,  and  from  the  1st  of  January,  1809,  con- 
tinually had  been  of  unsound  mind,  not  sufficient  for  the  government  of  him- 
self, ^. ;  and  it  was  then  urged,  that  at  the  time  when  tlie  carriages  w^ere 
hired  of  the  plaintiffs,  the  de^ndant  was  incapable  of  making  any  valid  or 
binding  contract.  The  Lord  Chief  Justice  was  of  opinion,  that  as  the  articles 
hired  were  suitable  to  the  station  and  fortune  of  the  defendant,  and  as  the  plain- 
tiffs, at  the  time  of  making  the  contracts,  had  no  reason  to  suppose  him  of 
unsound  mind,  and  could  not  be  charged  with  practising  any  imposition  upon 
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him,  they  were  entitled  to  recover ;  and  under  that  direction  tlie  jury  found  a 
verdict  for  the  plaintiffs,  but  the  defendant  had  leave  to  move  to  enter  a  non- 
suit ;  and  no-w 

Brougham,  moved  for  a  rule  nisi  for  that  purpose.  It  is  certainly  laid 
down  in  Beverley^ 8  case,  4  Co.  123,  that  no  man  shall  be,  in  any  plea  to  be 
pleaded  by  him,  received  by  tlie  law  to  stultify  himself.  But  in  a  subsequent 
part  of  the  same  case  there  is  tliis  passage :  *^  Suppose,  then,  an  idiot  above 
the  a^e  of  twenty-one  years,  makes  a  feoffment  in  fee  of  his  inheritance,  if 
you  ask  how  and  in  what  manner  it  may  be  avoided  during  his  life  ?  I  answer, 
that  if  it  is  found  by  office  at  the  king*s  suit  that  he  was  idiot,  a  nativitate,  and 
that  he  has  aliened  his  lands,  then,  upon  a  sci.  fa,  against  the  alienees,  the 
land  shall  be  seized  into  the  king's  hands."  And  afterwards  it  is  said,  *'  For 
in  this  case  tlie  idiot,  in  no  plea  tliat  he  can  plead,  shall  disable  or  stultify 


himself;  but  all  this  is  found  *by  office  by  the  inquisition  and  verdict 
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of  twelve  men  at  the  king*s  suit,  who  are  not  concluded  to  speak  the 
truth."  And  Co.  Litt.  247  a.  is  to  tlie  same  effect,  If  the  party  be  found 
idiot,  that  relates  to  his  birth ;  if  lunatic,  it  relates  to  the  time  when  he  is  found 
to  be  so  ;  Com.  Dig.  Idiot,  D,  4  ;  1  Cha.  Ca.  113.  In  this  case  the  defence 
set  up  was,  the  finding  of  twelve  men  under  a  commission  to  inquire  whether 
the  defendant  were  lunatic  or  not.  [Bay ley ^  J.  Is  there  any  instance  in 
which  lunacy  has  been  admitted  as  a  defence  to  an  action  for  necessaries  ?J  - 
The  cases  do  not  warrant  any  such  distinction,  and  in  several  an  inquisition 
has  been  held  admissible,  although  not  conclusive  evidence,  to  establish  the 
lunacy  of  tlie  defendant,  as  an  answer  to  the  action,  Scrgesonv,  Sealey,  2  Aik. 
412 ;  Fates  v.  Boen,  2  Str.  1104;  Faulder  v.  SUk,  3  Camp.  126. 

Abbott,  C.  .T.  I  was  of  opinion  at  tlie  trial  that  the  evidence  given  on  the 
part  of  the  defendant  was  not  sufficient  to  defeat  the  plaintiffs'  action.  It  was 
brought  to  recover  their  charges  for  tilings  suited  to  the  state  and  degree  of  the 
defendant,  actually  ordered  and  enjoyed  by  him.  At  the  time  when  the  orders 
were  given  and  executed  Lord  Portsmouth  was  living  with  his  family,  and 
there  was  no  reason  to  suppose  that  the  plaintiffs  knew  of  his  insanity.  1 
thought  the  case  very  distinguishable  from  an  attempt  to  enforce  a  contract  not 
executed,  or  one  made  under  circumstances  which  might  have  induced  a  rea- 
sonable person  to  suppose  the  defendant  was  of  unsound  mind.  The  latter 
would  be  cases  of  imposition;  and  I  desired  that  my  judgment  *might  r»|,yq 
not  be  taken  to  be  that  such  contracts  would  bind,  altliough  I  was  not  ^ 
prepared  to  say  that  they  would  not.  Upon  further  consideration,  I  find  no 
reason  for  thinking  that  my  direction  to  tlio  jury  was  erroneous,  or  that  the 
verdict  should  be  disturbed. 

The  other  judges  concurred. 

Rule  refused. 


STOCKDALE  v.  ONWHYN. 

ThA  first  pttbU»h«r  of  a  libelloas  or  immoral  work  cannot  maintain  an  action  against  any 
person  for  publishing  a  pirated  edition. 

Case,  for  publishing  and  exposing  to  sale,  and  selling,  witliout  the  consent 
of  the  plaintiff,  divers,  to  wit,  five  thousand  copies  of  a  certain  work  called 
T*he  MemoirB  of  Harritttt  Wilson^  copied  from  a  book  which  the  plaintiff 
had  printed,  ana  of  which  he  was  the  first  publisher.  Plea,  not  guilhr.  At  the 
trial  before  Abbott^  C.  J.,  at  the  Westminster  sittings,  afler  last  MxehaelmoB 
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term,  it  appeared  that  the  work  in  question  professed  to  be  a  history  of  the 
amours  of  a  courtezan,  that  some  parts  of  it  were  libellous  upon  individuals, 
and  other  parts  very  licentious.  The  Lord  Chief  Justice,  was  of  opinion  that 
such  a  work  was  not  entided  to  the  protection  of  the  law,  and  directed  a  non- 
suit ;  and  now 

Brougham^  moved  for  a  rule  iimi  for  a  new  trial.  The  doctrine  that  a  pub- 
lisher can  have  no  property  in  such  a  work  as  that  which  the  defendant  is 
alleged  to  have  pirated,  rests  entirely  upon  Uie  dictum  of  Eyre,  C.  J.,  in  a 
•1741  ^^^  ^"*^  bsfore  him  at  WarwicL  In  fVafcot  v.  ^PValker,  7  Ves.  jun  I. 

^  and  Southey  v.  S!ierwood,  2  Mar.  435,  Lord  Efdon,  relied  upon  it, 
when  he  refused  to  grant  an  injunction  to  restrain  tlie  sale  of  copies  of  what 
he  coortidered  immoral  works.  The  cases  in  equity  cannot  weigh  much  against 
the  present  claim,  they  leave  the  question  of  law  quite  where  it  was  before ; 
for  it  is  one  thing  to  refuse  the  special  protection  of  an  injunction,  and  another 
to  say  that  there  can  be  no  property  in  the  book.  The  case  tried  before  Eyre, 
C.  J.,  is  not  regularly  reported,  but  an  account  of  it  is  given  by  the  counsel  in 
Soutkty  V.  Sherwood  ;  and  it  is  plain  that  the  dictum  of  Eyre,  C.  J.,  was  not 
well  founded  in  law.  Dr.  PrieHiy,  brought  an  action  against  the  hundred  for 
damages  sustained  by  him,  in  consequence  of  the  riotous  proceedings  of  a  mob 
at  Birmingham ;  part  of  the  property  alleged  to  have  been  destroyed  con- 
sisted of  unpublished  manuscripts.  On  behalf  of  the  hundred  it  was  said, 
that  the  plainiifT  was  in  the  habit  of  publishing  works  injurious  to  the  govern- 
ment ;  but  no  evidence  was  produced.  Eyre^  C.  J.,  said,  if  any  such  evidence 
had  been  produced  he  should  have  held  it  fit  to  be  offered.  Now  it  is  quite 
clear  that  such  evidence  would  not  have  been  admissible ;  at  all  events  it 
ought  to  have  applied  to  the  works  alleged  to  have  been  destroyed,  and  not  to 
the  general  character  of  the  plaintiff's  wridngs.  That  dictum,  tlieircibre,  is  not 
entided  to  much  weight  There  is  another  case,  Forei  v.  Johne»,  4  £sp.  07, 
which  may,  perhaps,  be  considered  as  making  against  the  present  plaindff,  but 
in  the  first  place  there  was  no  judicial  decision  in  that  case,  for  it  terminated  in 
*17'i1   ^  reference  ;  and,  secondly,  it  could  not  be  presumed  that  the  *defend- 

^  ant*s  order  for  ail  caricatures  extended  to  those  of  an  immoral  tendency, 
and,  consequendy,  he  was  not  liable  to  pay  for  any  of  that  description.  It  is 
impossible  to  say  that  the  plaintiff  cannot  have  property  in  this  work  for 
any  purposes.  There  can  be  no  doubt  that  stealing  it  would  be  larceny.  [Z.t7- 
iledaltn  J.  There  might  be  an  actual  property  in  the  paper  upon  which  it  is 
printed,  but  the  copyright  is  an  ideal  property.]  In  Himt  v.  Dalcy  2  Camp. 
27,  it  appears  to  have  been  the  opinion  of  Lom  EUenborough,  that  in  such 
cases  an  action  is  maintainable,  although  the  plaintiff  may  be  entided  to  nomi* 
nal  damages  only.  The  object  with  which  the  courts  have  been  incluied  to 
refuse  their  protection  to  such  works,  has  been  to  put  them  down,  but  it  seems 
clear  that  the  sale  must  be  increased  by  allowing  the  ptiblioation  of  pirated 
editions.  And,  accordingly,  we  find  conflicting  opinions  as  to  the  propriety  of 
granting  injunctions  to  restrain  piracy.  The  Beggary's  Opera,  has  never  been 
considered  a  very  moral  production ;  another  opera,  eaUed  PoUy,  was  com- 
posed by  the  same  author,  but  the  performance  of  it  was  prohibited ;  it  must, 
therefore,  be  presumed  to  have  been  more  immoral  Uian  the  former,  yet  Lord 
ChancjUor  Talbot,  granted  an  injunction  to  restrain  the  sale  of  a  pirated  edi- 
tion. Upon  the  whme,  therefore,  it  appears  thai  there  is  not  any  decision  of  a 
court  of  law  a^nst  the  present  action,  and  that  in  equity  there  are  conflicting 
opinions  of  different  Chancellors  as  to  the  expediency  of  granting  injunctiom 
in  such  eases : 

Abbott,  C.  J.  This  was  an  action  brought  for  the  purpose  of  recovering  a 
^1761   ^^^?^^^^^^^^  ^^  damages  for  *the  loss  alleged  to  have  been  sustained  by 

J  the^ttblication  of  a  copy  of  a  book  which  had  been  first  published  by 
the  plaintiflr.     At  the  trial,  it  was  in  proof  that  the  work  professed  to  be  a  his- 

nof  the  amours  of  a  courtezan,  that  it  contained  in  some  parts  matter  highly 
OL.  XI — 53 


418  Stockdale  v.  Onwhyn.  H.  T.  1826.  ^       [176 

indecent,  and  in  others  matter  of  a  slanderous  nature  upon  persons  named  in 
the  work.  The  question  then  is,  wliether  the  first  publisher  can  claim  a  com*  . 
Iiensation  in  damages  for  a  loss  sustained  by  an  injury  done  to  the  sale  of  sach 
a  work.  In  ordir  to  establish  such  a  claim,  he  must,  in  the  first  place,  show  a 
right  to  sell ;  for  if  he  has  not  that  right,  he  cannot  sustain  any  loss  by  an  in- 
jury to  the  sale.  Now  I  am  certain  no  lawyer  can  say  that  the  sale  of  each 
copy  of  this  work  is  not  an  oflTence  against  Uie  law.  How  then  can  we  hold 
that  by  the  first  publication  of  such  a  work,  a  right  of  action  can  be  given 
against  any  person  who  afterwards  publishes  it  ?  It  is  said  that  there  is  no 
decision  of  a  court  of  law  against  tlie  plaintiff's  claim.  But  upon  the  plainest 
principles  of  the  common  law,  founded  as  it  is,  where  there  are  no  authorities, 
upon  common  sense  and  justice,  this  action  cannot  be  maintained.  It  would 
be  a  disgrace  to  the  common  law  could  a  doubt  be  entertained  upon  the  sub- 
ject ;  but  I  think,  that  no  doubt  can  be  entertained,  and  I  want  no  authority  for 
pronouncing  such  a  judicial  opinion.  As  to  the  cases  in  equity,  it  is  admitted 
that  they  are  no  authority  for  us.  Ooe  person  of  great  authority  and  talents 
may  think  the  publication  of  such  a  work  will  be  most  effectually  restrained 
by  granting  an  injunction.  Another  of  equal  authority  and  equal  talents  may 
think  that  the  same  object  will  be  best  attained  by  holding  that  there  can  be  no 
property  in  the  work  ;  for  the  inducement  to  become  the  publisher  *will  r^yy^ 
be  less  if  other  persons  may  copy  and  publish  the  book,  gain  being  the  ^ 
object  of  the  publisher.  Which  of  these  is  the  better  opinion  it  is  not  for  us 
to  say ;  each  learned  person  has  acted  upon  his  own  judgment,  each  having  in 
new  the  restraint  of  the  publication.  Each  would  act  upon  the  rules  of  the 
common  law,  but  would  act  upon  them  in  such  a  manner  as  in  his  judgment 
was  best  calculated  to  effect  that  restraint. 

Batlbt,  J.  in  Souihey  v.  Shtrtoood^  the  Lord  Chancellor  says,  that  if  a 
work  be  not  innocent,  in  such  a  sense  as  that  an  action  would  not  lie  in  case 
of  its  having  been  published  by  the  author  and  subsequently  pirated,  the  courts 
of  equity  will  not  grant  an  injunction.  It  was,  therefore,  plainly  his  opinion, 
that  unless  a  work  were  innocent,  no  action  at  law  could  be  maintained  against 
a  person  pirating  it.  That  opinion  appears  to  me  perfecdy  i;orrect ;  I  there- 
fore, agree,  that  the  nonsuit  in  this  case  was  right 

UoLROYD,  J.  The  ground  of  action  upon  which  the  plaintiff  proceeds,  is 
an  alleged  ini  jry  to  his  supposed  right  of  publication.  But  I  am  at  a  loss  to 
know  how  any  such  injury  can  be  sustained,  if  the  work  be  ^uch  that  he  has 
uo  right  to  publish  it.  In  my  judgment  it  would  be  preposterous  for  a  court 
of  law  to  eay  that  a  right  of  action  is  acquired  by  being  die  first  publisher  of  a 
book,  when  that  publication  is  liable  to  be  punished  as  a  grievous  offence  ;  and 
no  one  «aii  doubt  that  the  publication  of  the  work  in  question  was  such  an 
o#ence. 

JjITTLIDali,  J.  It  has  been  doubted  whether  the  privileges  of  copyright 
are  given  by  the  common  law,  *or  by  the  statute  8  Ann.  e.  19.  But  r»i.^Q 
however  that  may  be,  the  foundation  of  the  right  is  shown  by  the  re-  ^ 
eital  in  that  statute  ;  **  Whereas,  printers,  booksellers,  &c.,  have  of  late  fre- 
quently taken  the  liberty  of  printing,  reprinting,  and  publishing  books  and  other 
writings  without  the  consent  of  the  autiior  or  proprietors  of  such  books  and 
writings,  to  their  very  great  detriment,  and  too  oflen  to  the  ruin  of  them  and 
their  femilies :  be  it  enacted,  ^•"  Now  it  is  plain  that  no  such  foundation 
for  the  right  exists  when  the  very  publication  of  the  book  is  an  offence  agains* 
4ieUw« 

Role  refused. 
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MURPHY  V.  DONLAN  and  MARSHALL. 


After  judgment  by  defttuh  against  one  of  two  defendants,  the  plaintiff  may,  ui>on  the  trial 
of  an  iastto  joined  by  the  other  defendant,  elect  to  be  nonanited. 

kanmnrt  upon  a  bill  of  exehange.  The  defendant,  ManhaU^  suffered 
judgment  by  default.  The  defendant,  Donlan^  pleaded  the  general  issue.  At 
the  trial  before  Abbott^  C.  J.,  at  the  London  sittings,  after  Ust  Michadmaa 
term,  the  plaintiff  elected  to  be  nonsuited.  It  was  objected,  however,  by  the 
defendant's  counsel,  that  as  this  was  a  joint  action  against  several  defendants, 
mud  one  had  sufferdl  judgment  by  default,  the  plaintiff  could  not  be  nonsuited 
as  to  one  of  them  only ;  but  such  defendant  must  have  a  verdict ;  Tidd^9 
PracHee^  6th  edition,  p.  008.,  Hannay  v.  Smith,  3  T.  R.  662,  Weller  v.  Gay- 
tmu  ond  fFalker,  1  Burr.  358,  and  tiarru  v.  BtUterUy^,  Cowp.  483,  were 
•  cited  as  authorities  in  support  of  that  position.  The  Lord  Chief  Justice 
directed  a  nonsuit,  but  gave  the  defendant  leave  to  move  to  enter  a  verdict  for 
him,  if  the  court  should  be  of  opinion  that  the  plaintiff  could  not  be  nonsuited. 
»i  7fi1  *OuTnfy  now  moved  accordingly,  and  relied  upon  the  authorities  cited 
*^*^J  at  the  trial. 

Abbott,  G.  J.  When  we  consider  the  ground  and  foundation  of  the  judg- 
ment of  nonsuit,  and  the  situation  of  a  plaintiff,  where  one  of  several  defend- 
ants suffers  judgment  by  default,  it  will  appear  that  there  is  no  inconsistency 
in  allowing  a  plaintiff  to  be  nonsuited,  as  to  the  defendant  who  has  pleaded, 
although  die  other  defendant  may  have  suffered  judgment  by  default.  The 
entry  on  the  posiea  m  the  case  of  a  nonsuit  is  as  follows :  **  The  jurors  having 
withdrawn  from  the  bar  to  consider  of  their  verdict,  after  they  had  considered 
and  agreed  amonff  themselves,  they  returned  to  the  bar  to  give  their  verdict, 
npon  which  the  plaintiff,  being  solemnly  called,  comes  tiot,  nor  doth  he  prose- 
cute his  bill  or  writ  against  the  defendant."  This  is  the  formal  entry  of  a  non- 
suit on  the  poBtea,  The  ancient  practice!  (which  I  remember  to  have  prevailed 
in  some  pliuces)  was  for  the  officer  of  the  court  to  ask  the  jury,  after  they  had 
considered  of  their  verdict,  if  they  were  agreed  in  their  verdict.  If  they 
answered  in  the  affirmative,  the  officer  then  called  the  plaintiff  by  name  to  hear 
the  verdict ;  and  if  he  appeared  the  verdict  was  pronounced.  If  he  did  not 
appear  to  prosecute  his  suit  he  was  nonsuited.  Judgment  by  default  is  either 
by  nan  9um  infomutiui,  or  nil  dicit.  In  the  former  case,  the  defendant's 
attorney  having  appeared,  says,  that  he  is  not  informed  of  any  answer  to  be 
given  to  the  action*  In  the  latter  the  defendant  himself  appears,  but  says 
90thing  in  bar  or  preclusion  thereof,  and  the  judgment  proceeds  :  «*  Whereby 
*18(I1  ^®  '^^  ^'  '^^^^^^  ^undefended,  wherefore  the  plaintiff  ought  to 
•I  recover  his  damages.*'  Now  that  being  the  nature  of  the  judgment  by 
default,  I  cannot  see  that  it  is  inconsistent  for  a  plaintiff,  who  has  obtained  such 
a  judgment  against  one  of  several  defendants,  to  say  that  he  will  not  further 
prosecute  his  suit  against  another  defendant.  That  being  so,  I  think  the  plain- 
tiff was  properly  nonsuited  in  this  case. 

HoLROTB,  J.  I  am  of  the  sanfe  opmion.  A  verdict  against  a  plaintiff  can- 
not be  taken  but  in  his  presence,  but  a  verdict  against  a  defendant  may  be  taken 
in  his  absence.  The  rule  has  certainly  been  understood  to  be  as  it  is  laid  down 
in  TUTt  PracHce  ^  but  it  is  a  rule  not  founded  upon  any  principle. 

Rule  refused* 

t  This  praetice  prevailed  at  BruUl  within  these  last  twenty  years. 
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WHITTINGTON  v.  GLADWIN. 

Words  of  an  innkeeper  impttt'uig  insolvency  are  actionable,  althovpli  at  ihe  time  wneo 
they  were  spolien,  an  innkeeper  was  not  subject  to  the  bankrupt  laws. 

Declaration  stated,  that  the  plaintiff  was  an  inn  and  tavern  keeper,  and 
carried  on  that  trade  and  business  with  int^rity,  ^c,  always  punctually  payioff 
and  discharging  his  just  debts  :  by  means  whereof  plaintiff  had  acquired  and 
was  honestly  acquiring  great  gains  and  profits  in  his  said  trade  and  business  ; 
yet  defendant,  well  knowing,  &c.,  spoke  of  and  concerning  the  plaintid*  in  the 
way  of  his  said  trade  and  business,  the  following  words  :  '*  You  have  been  a 
pauper  ever  since  you  have  lived  in  the  parish ;  you  are  now  a  pauper.  I  have 
paid  20/.  a  year  towards  your  maintenance  :  you  will  be  in  the  bankrupt  list  in 
less  than  twelve  months.       The  plaintiff  having  obtained  a.  verdict, 

*Marryat  now  moved  in  arrest  of  judgment,  on  the  ground  that  the  r«|g| 
words,  at  the  time  when  they  were  spoken,  were  not  actionable,  mas-  ^ 
much  as  an  innReeper  was  not  then  liable  to  the  bankrupt  laws.  He  cited 
Collis  V.  Maiin,  Cro.  Car.  282,  Smedley  v.  Heathy  1  Lev.  260,  and  Viner's 
Abr,  tit.  Action  for  fVords,  U.  a,  pi.  18.  in  margin^  where  it  is  said  by  fVray, 
C.  J.,  that  to  call  a  man  a  bankrupt  generally  is  not  actionable^  but  to  call  a 
merchant  so  is  actionable. 

Abbott,  G.  J.  The  plaintiff's  right  of  action  in  this  case  is  founded  «m  the 
principle,  that  the  words  alleged  in  the  declaratioir«ce  injurious  to  him  in  his 
special  character  of  an  inn  keeper.  The  single  question,  therefore,  is,  whetlier 
words  imputing  an  inability  to  pay  debts,  be  injurious  to  a  person  who  sec  ks 
his  living  by  buying  provisions  upon  credit  and  selling  them  again  to  his  guests 
at  a  profit,  he  not  being  liable  to  the  bankrupt  laws.  Now  such  an  imputation 
is  calculated  to  prevent  him  from  having  that  credit  which  is  at  least  useful,  if 
not  necessary,  in  his  business ;  the  words,  therefore,  are  likely  to  be  injurious  to 
him.  In  Southam  v.  Ailen,  Sir  T.  Raym.  231,  the  following  words  spoken 
of  an  inn  keeper  were  held,  after  verdict  and  much  debate,  to  be  actionable  : 
^  Deal  not  with  the  plaintiff,  for  he  is  broke  ;  and  there  is  neither  entertainment 
for  man  or  horse."  According  to  all  the  principles  upon  which  such  an  action 
for  slander  is  maintainable,  and  upon  that  authority,  I  am  of  opinion  that  this 
action  is  well  brought. 

Bayley,  J.     Bead  v.  Hudson,  1  Ld.  Raym.  610,  is  an  authority  to  show 
that  words  imputing  to  a  tradesman  insolvency  and  *not  bankruptcy,  are    r«|  aa 
actionable.     There,  the  words  were  spoken  of  a  laceman,  but  it  was   ^ 
not  averred  that  he  was  subject  to  the  bankrupt  laws. 

Rule  refused.! 
t  See  Best  v.  LoU,  Vin.  Abr,  Aaumft  Wopd9^  (U.  m.)  pi.  6. 


The  KING  v.  DOWNBS. 

Wfaare  a  enarte?  incorporated  *'  the  men,  free  burf^esaes  of  the  borough  of  C.,*'  and 
declared  that  for  ever  thereafter  there  should  be  within  the  borough  to  be  chosen  oat 
of  (he  free  burgesses  eighteeaoomaon  oooncilmen,  and  then  nonMated  eighteen  per- 
sons to  be  the  first  common  councilmen:  Held,  that  this  charter  virtually  made  them 
free  burgesses  also. 

Quo  WARRANTO  informstioiv  for  usurping  the  office  of  a  free  buigess  of  the 
borough  of  Colchesier.  Plea,  that  his  late  majesty,  by  a  charter,  in  the 
98th  year  of  his  Teign«  at  the  humble  petition  of  the  burgesses  of  Cokhtiitr, 
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did  will,  grant,  ordain,  constitute  and  declare,  that  the  said  borough  of  Colchester 
might  and  should  be  and  remain  for  ever  thereafler  a  free  borough  of  itself,  ter- 
minated by  all  its  ancient  metes  and  bounds,  and  that  the  men,  free  burgesses  of 
the  same  borough,  by  whatsoever  name  or  names  of  incorporation,  they  had  there- 
tofore been  incorporated  and  called,  should  and  might  be  for  ever  thereafler  one 
body  politic  and  corporate  in  deed  and  in  name,  by  the  name  of.  The  mayor  and 
commonalty  of  the  borough  of  Coleheater^  in  the  county  of  Eeeex,  And  his 
said  majes^,  by  the  said  charter,  declared,  that  for  ever  thereafler  there  should 
and  might  be,  within  the  said  borough,  to  be  nominated  and  chosen  out  of  the 
free  burgesses  of  that  borough,  in  manner  ailer  mentioned,  one  who  should  be 
called  the  mayor,  eleven  others  who  should  be  called  aldermen,  eighteen  others 
who  should  be  called  assistants,  and  eighteen  others  who  should  be  called  the 
common  councilmen  of  the  borough,  and  which  said  mayor  should  likewise  be 
*lfiai  ^"  alderman  of  the  borough.  That  every  'common  councilman  to  be 
-I  chosen  in  manner  thereinafWr  expressed,  should  take  his  corporal  oath, 
before  the  mayor  and  two  aldermen,  faithfully  to  execute  the  office.  The  plea 
then  set  out  pari  of  the  charter,  nominating  the  first  mayor,  eleven  aldermen, 
eighteen  assistants,  ajid  eighteen  common  councilmen,  of  whom  defendant  was 
one,  and  averred  that  the  charter  was  accepted,  and  thai  aflerwards,  and  before 
the  defendant  took  upon  himself  the  office  of  common  councilman,  he  took  the 
oath  prescribed  by  the  charter,  and  then  took  upon  himself  the  said  office,  by 
reason  of  which  said  several  premises  the  said  defendant  then  and  there  became 
and  was,  and  from  thence  hitherto  hath  been  and  still  is,  a  free  burgess  of  the 
said  borough,  &c.     Demurrer  and  joinder. 

Jensoipp  for  the  crown.  There  is  nothing  upon  the  face  of  this  record  to 
show  that  the  defendant  is  a  free  burgess  of  Colchester,  The  being  nominated 
to  the  office  of  common  councilman  cannot  make  him  also  a  free  buigess, 
unless  the  charter  cbntaias  some  stipulation  to  that  effect.  But  nothing  of  the 
kind  is  stated  in  the  plea.  [Bavley,  J.  Out  of  whom  are  the  common  coun- 
cilmen to  be  elected  ?1  Thereafter  out  of  the  free  buigesses,  and  although  per- 
sons thereafler  elected  common  councilmen  may  not  cease  to  be  free  burgesses, 
yet  it  by  no  means  follows  that  the  persons  originally  nominated  to  the  former 
office,  are  to  enjoy  also  the  privileges  of  the  latter. 

Vhitty^  contra,  was  stopped  by  the  court. 

Abbott,  C.  J.  I  am  of  opinion,  that  the  defendant  has  by  his  plea  shown 
«IQ^1  a  good  tide  to  the  franchise  of  a  *free  burgess  of  diis  borough.  It 
J  appears  that  his  late  majesty,  at  the  petition  of  the  burgesses  of  CoU 
Chester^  ordained  that  it  should  thereafler  be  a  free  borough,  and  that  the  men, 
fre/e  burgesses  of  the  borough^  should  be  for  ever  thereafler  a  body  corporate, 
by  the  name  of  the  mayor  and  commonalty  of  the  borough  of  Colchester,  The 
corporation  was,  therefore,  to  consist  of  the  men,  free  buigesses  of  the  borough. 
By  the  same  charter  his  late  majesty  declared,  that  for  ever  thereafter  there 
should  be  within  the  borough,  to  be  nominated  and  chosen  out  of  the  free  bur- 
gesses, one  mayor,  eleven  aldermen,  eighteen  assistants,  and  eighteen  common 
councilmen.  Nothing  can  more  clearly  indicate  an  intention  that  at  least  every 
future  common  councilman  should  be  a  free  burgess.  The  plea  then  shows 
that  the  defendant  was  nominated  one  of  the  first  eighteen  common  council- 
man, and  that  he  took  the  oath  prescribed  by  the  charter.  I  think  we  are 
bound  to  suppose  that  his  late  majesty,  by  appointing  the  defendant  to  an  office 
which  it  was  his  declared  intention  that  no  one  but  a  free  burgess  should  fill,  at 
the  same  time  virtually  made  him  a  free  burgess.  Were  a  different  construction 
put  upon  the  charter,  it  would  follow,  that,  in  a  corporation  consisting  of  free 
burgesses,  not  one  officer  of  the  borough  could  be  endUed  to  exercise  the  fran- 
chise of  a  free  buigess.  This  would  be  such  an  extraordinary  state  of  things 
that  we  cannot  imagine  it  was  intended  to  exist.  I  therefore  think  we  arc 
bomid  to  hold,  that  Sie  defendant  is  entided  to  the  privileges  of  a  free  burgesr 
and  our  judgment  must  be  in  his  favor.  Judgment  for  defendant. 

2  N 
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♦The  Governor  and  Company  of  the  Bank  of  ENGLAND  v,  DAVIS, 

[2  Bing.  393.] 

(In  Error.) 

In  an  acrion  against  the  Bank  of  England,  the  declaraiion  stated  that  the  plaintiff  was 
lawfttliy  possessed  of  certain  3  per  cent,  anniiiiies  in  the  care  of  the  defendants,  and 
standing  in  their  books  in  the  name  of  the  plaintiff,  for  the  purpose,  amongst  other 
things,  of  paying  him  all  the  dividends  which  might  accrue  due  in  respect  of  the  stock, 
whilst  the  same  should  not  be  iransi'erred  in  the  said  books  with  the  authority  of  the 
plaintiff,  and  that  the  plaintiff  was  emitted  to  the  stock,  and  that  it  had  not  been  trans- 
ferred  in  the  books  to  any  person  by  his  order  or  authority,  and  thereupon  it  became  the 
duty  of  the  defendants  to  pny  to  the  plaintiff  the  dividends  whilst  the  same  was  not 
transferred,  yet  the  defendants,  although  requested,  had  not  paid  them :  Held,  upon 
error,  that  this  declaration  was  bad,  oo  the  ground  that  it  did  not  appear  thai  the  divi- 
dends  had  ever  been  issued  by  government  to  the  Bank,  and  that  until  they  were  issued, 
it  was  not  the  duty  of  the  Bank  to  pay  them. 

This  was  a  writ  of  error  upon  a  judgment  of  the  Court  of  Common  Pleas  ir 
a  special  action  on  the  ease,  for  breach  of  duty  in  permitting  a  transfer  of  stock 
widiout  the  authority  of  the  plaintiff  below,  /javii,  and  for  refusin?  to  pay  him 
the  dividend^  thereon.  The  second  count  of  the  declaration  stated,  that  before 
the  time  of  the  committing  of  the  grievances  thereinafter  next  mentioned,  the 
plaintiff  was  lawfully  possessed  of  a  certain  other  large  sum,  to  wit,  10,000/.  3 
per  cent,  consolidated  annuities,  which  said  last  mentioned  stock,  before  the  time 
of  the  committing  of  the  said  last  mentioned  grievances,  was  in  the  eare  of  the 
defendants,  and  standing  in  the  public  books  of  the  defendants  in  the  name  of 
the  plaintiff,  for  the  purpose,  amongst  other  things,  of  paying  to  the  plaintiff,  ox 
to  such  person  or  persons  as  he  should  legally  appoint  for  that  purpose,  all  the 
dividendis,  interest,  and  produce  which  might  and  should  accrue  due  for  and  in 
respect  of  the  said  last  mentioned  stock,  whilst  the  same  should  not  be  trans- 
ferred to  any  person  or  persons  in  the  said  books  with  the  order  and  authority  of 
the  plaintiff;  and  that  before  *and  at  the  time  of  the  committing  of  the  griev*  |-^ ,  ^^ 
ances  thereinafler  mentioned,  the  plaintiff  was  entided  to  the  said  last  men-  >- 
tioned  stock,  and  the  same  had  not  been  nor  was  transferred  in  the  said  books  to 
any  person  or  persons,  with  the  order  or  authority  of  the  plaintiff;  and  thereupon 
by  rehson  of  the  premises  in  that  count  mentioned,  the  defendants  became  and 
were  liable,  and  it  became  and  was  their  duty  to  pay  to  the  plaintiff,  or  to  such 
person  or  persons  as  he  should  legally  appoint  for  that  purpose,  all  the  divi- 
dends, interest,  and  produce  which  might  and  would  accrue  due,  for  and  in  re- 
spect of  the  said  last-mentioned  stock,  whilst  the  same  was  not  transferred  in 
the  said  books  to  any  person  or  persons,  with  the  order  or  authority  of  the 
plaintiff.  A  request  to  pay  the  dividends  on  the  30th  of  September^  1820, 
and  a  refusal  by  the  bank,  was  then  averred.  The  fourth  count  was  the  same 
as  the  second,  except  that  it  applied  to  dividends  due  in  respect  of  178/.  189. 
long  annuities.  The  Court  of  Common  Pleas  having  given  judgment  for  the 
defendant  in  error  on  the  second  and  fourth  counts  of  the  declaration,  aflrr 
argument  upon  a  special  case,  the  facts  stated  in  that  case  were  afterwards 
stated  in  a  special  verdict,  and  the  record  being  removed  by  writ  of  error  into 
this  court,  it  was  now  objected  by  Bosanquet,  Serjt.,  for  the  plaintiff  in  error, 
that  it  was  not  alleged  in  the  declaration,  nor  found  as  a  fact  in  the  special  ver- 
dict, that  any  money  had  ever  been  issued  by  government  to  the  bank  for  the 
purpose  of  paying  the  dividends. 

On  the  other  hand  it  was  urged  by  TindaU  who  observed,  that  this  point 
iiad  not  been  made  in  the  court  below ;  that  it  must  be  presumed  that  the 
government  *had  issued  money  to  the  bank  for  the  purpose  of  paying  rtto- 
the  dividends.  *• 

Per  Curiam,     We  can  only  decide  upon  the  facts  stated  upon  the  record. 
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The  second  and  fourth  counts  of  the  declaration  upon  which  the  Court  of 
Common  Pleas  have  given  judgment  in  favor  of  the  defendant  in  error,  repre- 
sent the  duty  of  the  bank  to  be  to  pay  the  dividends.  Now  it  could  not  be 
the  duty  of  the  bank  to  pay  the  dividends  until  they  had  received  them  from 
government  There  is  no  allegation  in  the  declaration  that  the  bank  ever  had 
received  the  dividends  from  government*  nor  is  there  any  fact  found  by  the 
jury  to  cure  the  want  of  that  allegation*  Without  saying  what  would  have 
been  our  decision  if  that  fact  had  been  alleged  or  found  by  the  jury,  we  are  of 
opinion,  that  the  second  and  fourth  counts  of  the  declaration  are  not  sufficient, 
and  that  the  judgment  must  on  that  ground  be  reversed. 

Judgment  reversed. 


•188]  *B£LL  V.  SMITH,  et  al. 

(In  Error.) 

Where  a  declaration  on  a  policy  of  asearanca  on  gooda,  averred  iliat  it  wa«  oflected  in  thfi 
names  of  the  plaintiffs,  as  agents,  and  that  A,,  B.,  C,  and  £>.,  were  interested  in  the 
ffoods  to  the  full  amount  insured,  and  that  the  poliry  was  effected  on  their  account  and 
R>r  their  sole  use  and  benefit,  A.  being  called  as  a  witness  for  the  plaint iffs,  was  ob- 
jected to,  and  thereupon  they  gave  in  evidence  a  deed  poll  executed  by  A,,  before  the 
commencement  of  the  action,  whereby  he  released  to  the  plaintiffs  all  actions  which  he 
might  have  by  reason  of  the  policy,  or  for  any  moneys  to  be  recovered  by  them  from  the 
underwriters.  They  also  gave  in  evidence  an  indenture,  executed  by  A.  after  the  com- 
mencement of  the  action,  whereby  (after  reciting  the  plaintiffs  had  effected  the  policy  ; 
that  A,,  B.t  C,  and  P.  were  the  persons  interested ;  that  acrions  had  been  commenced 
in  the  names  of  the  plaintiffs ;  ana  that  they  being  desirous  of  an  indemnitv  against  the 
costs,  the  Court  of  C.  P.  had  ordered  A.,  B.,  C  and  D.  to  indemnify,  ana  that  L,  and 
S,  bad  agreed  to  do  it,)^..  B.,  C,  and  />..  in  consideration  thereof  and  of  10«.  assigned 
to  X.  and  if.  all  their  interest  in  the  policy,  and  all  benefit  to  be  derived  therefrom,  and 
all  monevs  to  be  recovered  in  the  said  actions,  to  and  for  their  own  exclusive  use  and 
benefit  :'*  Held,  that  A,  was,  at  all  events,  stiU  liable  to  the  attorney  employed  lo  bring 
the  a<;tien,  and  therefore  incompetent. 

S^mble,  That  the  assignment  to  L.  and  B.  was  illegal,  as  maintenance* 

Assumpsit  on  a  policy  of  insurance  on  .goods  by  the  ship  FrimdBhip,  Total 
loss  by  perils  of  the  sea.  The  declaration  averred  that  MrmeU  Oibb^  Robert' 
9on^  and  fflmbie  were,  at  the  time  of  making  the  policy,  and  thence  until  and 
at  the  ume  of  the  loss,  interested  in  the  said  goods  to  the  whole  amount  insured, 
and  that  the  ytolwy  was  made  on  the  goods,  to  and  for  the  use  and  benefit  and 
on  the  accoimt  of  Armet,  Oibh^  Robertson^  and  ffHmble,  Plea,  non-aanump' 
ni.  At  the  trial  before  Burroughs  J.,  at  the  London  sittings  after  Trinity 
term,  1824,  the  plaindffs  (below)  proved,  amongst  other  things,  the  allegations 
above  set  forth,  and  then  tendered  Armet  as  a  witness.  He  was  objected  to 
as  incompetent,  on  the  ground  of  interest,  and  thereupon  the  plaintiffs  gave  in 
evidence  a  deed-poll  (executed  before  the  commencement  of  the  action,)  where- 
by he  released  to  the  plaintiffs  '*  all  actions,  claims,  &c.  which  he  had  or 
might  have  against  them  by  reason  of  the  said  policy  of  uisurancc,  or  for  or  on 
account  of  any  moneys  to  be  recovered  by  them  from  the  underwriters." 
•1891  '^^^y  ^^^  &^^'®  ^^  evidence  an  indenture  of  the  11th  of  *June^  1822, 
-I  (after  the  commencement  of  the  action,)  made  between  Armet^  Gibb^ 
Robertson,  and  fVimble,  of  the  first  part,  the  plaintiffs  of  the  second  part,  and 
Lachian  and  Robertson  of  the  third  part;  whereby  (ailer  reciting  that  the 
plaintiff')  had  effected  the  policy  in  question,  and  that  Armet^  Gibb,  Robertson, 
and  Wiinble  were  the  persons  mterested  in  it,  that  actions  had  been  commenced 
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against  the  underwriters  in  the  names  of  the  plaintiff's^  the  deed-poll  before  set 
oaty  executed  by  Armet ;  that  plaintifls  being  desirous  of  an  indemnity  against 
the  costs  of  the  actions,  the  (/ourt  of  Common  Pleas  had  ordered  ^mtd  and 
the  other  parties  of  the  iirst  part  to  indemnify  the  plaintiffs,  they  giving  up  all 
claim  upon  the  assured  for  such  costs,  and  that  iMchlan  and  NoberUm  had 
agreed  to  enter  into  the  covenants  thereinafler  contained,  and  the  plaintifls  had 
agreed  to  accept  such  indemnity,. and  release  the  assured  from  all  claim  on 
account  of  such  costs,)  it  was  wimesi^ed,  that,  in  consideration  of  the  assign- 
ment thereinafler  made  by  the  assured,  and  of  10«.  paid  by  the  plaintiffs,  they, 
Lachlan  and  Robertson,  covenanted  to  indemnify  the  plaintiffs  against  all  costs 
of  the  said  actions;  and  further,  that  in  consideration  of  10«.  paid  by  the 
assured  to  the  plaintiffs,  they  released  the  assured  from  all  claims  on  account 
of  such  costs.  And  the  assured,  in  consideration  of  10«.,  did  assign  to  Lach- 
lan  and  Robertson  all  their  right,  tide,  and  interest  of,  in,  to,  or  under  the  8?id' 
policy  of  assurance,  and  all  benefit  to  be  derived  therefrom,  for  their  own  pro- 
per use  and  benefit,  and  that  all  moneys  to  be  recovered  in  the  said  actions 
should  be  received  for  and  on  account  of  Lachlan  and  Robertson,  and  for  their 
own  exclusive  use  and  benefit."  Armet  was  then  examined  on  the  voir  dire^ 
and  stated,  that  at  the  time  of  the  voyage  in  the  declaration  mentioned,  he  was 
interested  *in  the  ship  and  goods ;  that  the  accounts  of  the  concern  had  r«|g0 
not  been  setded  but  were  still  open ;  but  that  he  did  not  know  of  any  ^ 
debt  outstanding  from  the  concern  ;  that  the  plaintiffs  were  agents  for  the  wit- 
ness and  the  other  part  owners  in  effecting  the  policy,  and  that  it  was  effected 
on  their  account.  The  learned  Judge  overruled  the  objection  to  the  witness, 
and  he  was  thereupon  examined  for  the  plaintiffs,  and  they  obtained  a  verdict. 
A.  bill  of  exceptions  was  tendered  and  sealed  by  the  learned  Judge,  and  the 
record  having  been  removed  into  this  court  by  writ  of  error,  the  case  was  now 
iiigued  by 

Camj^ett,  for  the  plaintiff  in  error.  Armet  was  improperly  admitted  as  a 
witness  in  the  court  below.  He  was  incompetent  on  three  grounds ;  first,  he 
was  substantially  a  party  on  the  record ;  secondly,  he  had  a  direct  interest  in 
the  event  of  the  suit ;  and,  thirdly,  the  verdict,  if  found  for  the  plaintiffs,  might 
be  given  in  evidence  for  him ;  or  if  for  the  defendant,  against  him  in  another 
action.  First,  Armet  was  substantially  a  party  on  the  record.  The  policy 
was  effected  by  brokers,  as  agents  for  Armet  and  his  co-assured,  by  iheir 
order,  and  at  their  expense.  The  brokers  had  no  interest  in  the  contract,  and 
if  the  action  had  been  in  the  names  of  the  assured,  the  brokers  might  have  been 
called  as  witnesses  for  them.  Now  wherever  it  clearly  appears  that  an  action 
is  brought  in  the  name  of  one  person  for  the  benefit  of  another,  and  that  the 
latter  is  the  contracting  party,  he  must  be  treated  as  the  real  plaintiff.  Bell  v. 
Anshy,  16  East,  141 ;  Smith  v.  Lyon,  3  Camp.  465.  So  also  the  lessor  of 
the  plaintiff  in  ejectment  has  been  treated  as  the  real  plaintiff,  and  on  that 
ground  he  cannot  be  compelled  to  give  •evidence  for  the  defendant ;  nor  r^ig m 
can  he  be  permitted  to  give  evidence  for  the  plaintiff,  Fenn  v.  Granger,  *• 
3  Camp.  177.  Secondly,  Armet  had  a  direct  interest  in  the  event  of  the  suit ; 
for  if  by  means  of  a  verdict  obtained  by  the  plaintiffs  the  co-assured  were  put 
in  funds,  they  would  apply  them  in  discharge  of  the  debts  of  the  concern,  to 
which  Armet  would  otherwise  have  to  contribute.  The  assignment  to  Lach' 
Ian  and  Robertson  will  be  relied  upon  as  an  answer  to  this ;  but  that  was  made ' 
during  the  action,  and  can  have  no  operation  at  law  ;  and  although  the  assign- 
ment is  general  upon  the  face  of  it,  yet  in  equity  Lachlan  and  Robertson 
would  be  accountable  as  trustees  for  the  surplus  received  by  them  after  indem- 
nifying themselves.  They  were  not  purchasers  of  the  policy,  and  the  recitals 
in  the  deed  show  the  real  circumstances  attending  the  assignment.  Again, 
Armet  was  interested  in  the  event  of  the  suit,  inasmuch  as  he  was  liable  for 
the  costs  to  the  attorney  employed  to  commence  the  action »  The  recitals  in 
the  indenture  show  that  it  was  really  brought  by  the  assured.     Thirdly,  tht 
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verdict  and  judgment  in  this  action  might  have  been  evidence  for  or  againM 
^ratel  in  another.  If  Lachlan  and  Boberitan  had  re-assigned  the  policy,  and 
Artnet  had  sued  for  his  own  benefit,  a  verdict  and  judgment  for  the  defendant 
in  tliis  case  might  have  been  given  in  evidence  against  him  ;  and  in  like  man- 
ner it  might,  if  in  favor  of  plaintiffs,  have  been  pleaded  by  Armet  to  any  action 
b/  the  underwriters  for  breach  of  any  warranty  in  the  policy. 

ParkSf  contra.    None  of  the  objections  made  to  Armet*B  competency  are 
*1921   Bu^^^i^^^*   He  is  not  to  be  *con8idered  as  a  party  to  the  record.    The 

J  action  of  ejectment  is  very  different,  it  is  the  creature  of  the  court,  alto- 
gether founded  on  a  liction  for  the  furtherance  of  justice ;  and  there  the  lessor 
of  the  plaintiff  is  rightly  treated  as  the  real  plaintiff.  In  this  case  the  names 
of  the  persons  for  whom  the  policy  was  effected  were  inserted,  in  order  to 
show  that  it  was  not  a  wager  policy.  Where  goods  have  been  insured  and 
sold  together  with  the  policy,  in  declaring  upon  the  policy  the  names  of  the 
persons  who  ordered  it  are  nevertheless  inserted ;  that  circumstance,  therefore, 
does  not  prove  that  they  are  parties  to  the  record.  Besides,  there  is  no  tech- 
nical rule  rendering  parties  to  Uie  record  incompetent  as  witnesses,  unless  they 
are  examined  in  support  of  their  own  interest,  Norden  v.  fViUiamsorin  1 
Taunt.  378.  Now  Armei  had  no  interest  at  the  time  when  he  was  examined. 
By  executing  the  deed  p<^  he  had  released  all  claim  on  the  plaintiffs  for  the 
fruits  of  the  action,  and  therefore  he  cannot  be  benefited  either  at  law  or  in 
equity.  It  is  said  that  if  the  co*as8ured  recover  their  shares  Armet  will  have 
the  benefit  of  that  in  account ;  but  his  examination  on  the  voir  dire  shows  that 
there  were  no  outstanding  debts.  The  deed  poll  seems  rather  to  make  it 
Armet'i  interest  that  the  defendant  should  succeed ;  for  if  the  plaintiffs  obtain 
a  verdict,  Laehian  and  RoberUon  being  entided  to  receive  all  the  benefit  of  the 
policy,  Armei  would  be  liable  to  make  good  to  them  the  share  which  he  has 
released  to  the  plaintiffs.  At  all  events,  it  is  by  no  means  clear  that  Armei 
has  any  interest,  and  therefore  whatever  observations  may  be  made  as  to  his 
*1931   ^^^^^^  ^®  cannot  be  deemed  *incompetent.     Then  as  to  his  supposed 

-I  liability  to  the  plaindffs'  attorney,  nothing  of  that  kind  was  made  out 
by  the  examination  on  the  voir  dire  ;  nor  is  there  any  thing  to  show  by  whose 
authority  the  action  was  commenced;  Lasdy,  as  to  the  verdict  and  judgment 
in  this  case  being  evidence  in  any  other,  Armet  having  assigned  all  his  interest 
in  the  policy,  cannot  have  any  interest  in  another  action  upon  it ;  nor  could  a 
verdict  and  judgment  for  the  present  defendant  be  given  in  evidence  in  an 
action  by  ArmeU  for  it  would  not  be  between  the  same  parties. 

Abbott,  C.  J.  I  am  of  opinion  that  Armei  was  not  a  competent  witness. 
There  can  be  no  doubt  that  originally  he  was  substantially,  although  not  nomi- 
nally, a  plaintiff  in  the  cause  ;  and  we  ought  not  to  be  astute  to  give  effect  to 
that  which  makes  the  real  plaintiff  a  witness.  The  action  being  for  his  bene- 
fit, although  brought  in  the  names  of  the  brokers,  it  must,  until  the  contrary  is 
shown,  be  presumed  that  it  was  brought  by  him,  and  by  his  authority,  rather 
than  by  those  who  had  no  interest  in  it.  If  the  action  was  brought  by  his 
authority,  either  express  or  implied,  he  became  liable  to  pay  the  attorney 
employed  to  bring  it,  and  he  is  still  under  that  liability,  nothing  having  been 
done  to  deprive  the  attorney  of  his  right  to  recover  his  costs  from  him.  The 
machinery,  therefore,  (notwithstanding  all  the  contrivances  adopted,)  has  still 
left  this  objection  open ;  and  upon  this  ground  alone,  without  going  further,  I 
think  that  tliere  is  sufiicient  to  warrant  us  in  saying  that  Amut  had  an  interest  in 
obtaining  a  verdict  for  the  plaintiffs.  He  was,  ^erefore,  improperly  admitted 
to  give  evidence,  and  a  vemre  de  novo  must  be  awarded. 
*1041       *Bayley,  J.    I  am  entirely  of  the  same  opinion.    There  is  abundant 

1   proof  that  this  action  was  not  commenced  at  the  instance  of  the  nomi- 
nal plaintiff,  but  of  the  assured.     It  appears  by  the  indenture  executed  by 
Armet  and  the  co-assured,  that  the  names  of  the  plaintiffs  were  used  in  the 
action ;  that  is,  used  for  the  benefit  of  the  persons  interested ;  and  die  Court  of 
Vol.  XL— 64  2  N  2 
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against  the  ^^  ^.  /5&^^  '         ^  assvmA  to  indemnify 

out,  execu  ^        ^^  m»  ^"^AiSr^  acdon  has  a  claim  upon 

the  costs  4^           ^Jt0tJ^  ^^p^^^t^^'^  ^^  incompetent  upon 

the  other  ^^^  ^^^SLri^^^^St  /  ^*I!i  ^/  «^  «»•>»««  o^  Atmtt  and  ihre© 

daim  ur  9^!^^^^'eo'^,:JZw»  br^goiM&cvdVLi  evidence  to  support  it, 

^^S^^^  S^^f^iX  ^i?^'  ^Z^  ^  iniroduce  all  the  evils  of  cham- 

agreed  h^  ^'"^^'^ ^1^  ^  ^ST*^'^^"^  consideration,  released  all  his 

accou*  ^'^'"HLki'i^  ^^Je!^^^  ^^^^ »  ***  ^**  "®*  considered  sufficient ; 

ment  ^^!d^^'^''k!Sp^^'"$ll  ^  partis  interested  joined  in  an  assign* 

Lad  f!!^  ^ '^'iJlSef^  ^!m    '*  '*  difficult  to  put  a  stronger  instance  of 

^  ^  j?55*^^2in^                   •**  unlawful,  because  tliey  encourage  and 

as*  ^t  0  '^^^  cbM'^P^'?^  irs0  ifafi  ^^'T  object  of  the  assignments  in  ques* 


of  ^a'*^''^iii    A<>^^jHsy  be  considered  to  have  admitted,  by  the  deed 

^        ' '■**T'Xt  without  Armtt*  evidence  the  acdon  was  not 


fc  i^  ^M-  «f<5*  ^^^thBt  without  Armefg  evidence  the  acdon  was  not 

^  ''^'hhe^  ^'^"iMtf  ^nMinds,  I  think  that  he  ought  not  to  have  been 

'^S^  ^  ^^  f  ftN^  ^  opinion,  that  Jlrmet  was  not  a  competent  wimess. 

'^oi^^^i    ore8»  abject  of  the  assignments  was,  to  support  the  action ; 

T^dif^^^n^eo»oc»  i»»  therefore,  applicable  to  the  transaction,   r^igj 

le<^^^^  thsU  J^*^  "^  ^*  co-assured  were  really  parties  to  the    ^ 

0yf  be^^  ^gfg  by  the  record ;  and  upon  that  ground  he  was  originally 

fcdf^  ^  'fi^he  could  not  get  rid  of  the  objection  in  the  manner  attempted. 

UfC^^^f^oan  avers,  that  Amut  and  three  other  persons  were  interested  in 

7%^J^^  that  the  policy  was  made  to  and  for  their  use  and  benefit,  and  on 

^•^cotint*  And  the  loss  is  alleged  to  be  a  loss  to  them.     This  is,  therefore, 

^VL!d<fa  ^  record,  to  be  the  action  of  Armei  and  those  other  persons.     At 

^^eniB  (he  acdon  was  afterwards  adopted  by  them,  for  they  gave  the  indem- 

'tv^ea^i^  by  the  Court  of  Common  Pleas.     They  are,  dierefore,  liable  to 

Sie  attorney  employed  to  bring  the  action. 

j^itTLsnALE,  J.  I  do  not  go  the  length  of  saying  that  Armet  is  to  be  consi- 
dered a  party  to  this  record,  in  the  same  manner  as  the  lessor  of  the  plaindlT 
ia  ejectment;  and  perhaps  he  would  not  be  liable  to  pay  the  costs  of  the  defend- 
ant in  case  the  latter  obtained  a  verdict.  But  I  think  he  was  so  far  a  party  as 
to  be  incompetent  as  a  witness.  The  recitals  in  the  deeds  executed  by  him 
show  that  he  was  interested,  not  collaterally,  in  which  case  the  objection  may 
be  obviated  by  a  release,  but  direcdy,  the  acdon  being  brought  for  his  benefit. 
1  therefore  agree  that  his  evidence  was  improperly  admitted,  and  that  a  venire 
dt  novo  must  be  awarded. 

Venire  de  novo  awarded. 


•DAVID  V.  ELLICE,  J.  B.  INGLIS,  and  JAMES  INGLIS,  surviv-   .,.-.- 
ing  Partners  of  JOHN  INGLIS,  deceased.  L  ^^^ 

A,,  B.t  and  C.  were  in  parnership  in  trade.  A.  retired  from  the  firm,  and  notice  of  that 
fact  was  given  to  Z>.,  a  creditor  of  the  firm,  and  that  B.  and  C.  continued  the  basineat, 
and  aasumed  the  funda,  and  charged  ihemaelvea  with  the  debts  of  the  partnership.  The 
balance  due  to  D,  was  transferred  to  his  credit  by  the  new  firm,  and  D.  was  informed 
of  this  transfer,  and  assented  to  it.  He  afterwards  drew  upon  the  new  firm  for  a  part 
of  this  balance,  and  thev  accepted  and  paid  his  bills.  The  new  firm  having  become 
insolvent,  it  was  held,  thai  C.  continaed  liable  for  the  debt  due  to  D,  from  the  old  firm. 

AssuiiFsiT  for  money  lent,  with  the  usual  money  counts.     The  defendant, 
EUice^  pleaded  the  general  issue,  and  the  other  two  defendants  their  bank- 
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niptcy.  At  the  trial  before  AbbotU  C.  J.,  at  the  London  sittings  afler  Trinity 
term,  1824,  a  verdict  was  found  for  the  defendants,  •/.  B,  Inglis  and  Jamea 
Ingiii^  and  the  plaintiff  obtained  a  verdict  against  the  defendant  Ellice^  for 
18,162/.  5^.  Sd.  In  the  following  term  a  motion  was  made  for  a  rule  to  show 
cause  why  the  verdict  obtained  against  the  defendant  EUict^  should  not  be  set 
aside,  when  the  court  directed  the  facts  to  be  stated  for  their  opinion  in  the  fol- 
lowing Qase. 

The  plaintiff  was  a  merchant  residing  in  Canada,  'I*he  defendants,  and 
John  Ingiia  deceased,  carried  on  business  as  merchants  in  partnership  together 
in  /jondony  under  the  firm  of  IngHs^  EUice^  ir  Co.  The  plaintiff  had  had 
various  dealings  with  that  firm  prior  to  the  8(Hh  of  Aprils  1821.  On  that  day 
the  defendant  EUice  retired  from  the  firm,  and  the  following  circular  letter  was, 
in  consequence,  sent  to  the  plaintiff  and  the  other  correspondents  of  the  firm. 
*«  We  beg  to  acquaint  you  that  Mr.  EUiet  retires  from  our  firm  from  the  pre- 
sent date.  The  business  of  the  house  will  be  continued  as  heretofore  by  the 
remaining  partners,  who  assume  the  funds,  and  charge  themselves  with  the 
*1971  ^^^^^^^^^  ^^  ^^  debts  of  the  partnership.*'  This  ^circular  was  trans- 
-■  mitted  by  Inglia  dp  Co,  to  the  plaintiff,  in  tlie  following  letter,  dated  1 0th 
of  May^  1821.  *«The  circular  herewith  will  inform  you  of  t]^e  recent  altera- 
tion in  our  firm.  Our  business  continues  in  other  respects  as  heretofore,  our 
means  of  carrying  it  on  unimpaired,  and  we  beg  lo  assure  you  that  your  con- 
cerns in  our  hands  will  still  be  equally  an  object  of  our  attention."  On  the  28th 
of  June,  1821,  the  plaintiff  wrote  to  the  new  firm  of  Inglis  ^  On.  m  follows : 
**  I  am  favored  with  yours  of  the  10th  uit.,  with  circular  of  the  80tb  of  Aprils 
advising  the  change  in  your  firm,  which  continues  to  have  my  full  confidence. 
The  accounts  will  be  transferred  so  soon  as  I  receive  my  account  current,  <ind 
an  account  opened  for  the  new  firm."  Messrs.  Inglis^  Ellice^  4*  C-o,  having 
been  in  the  habit  for  many  years  of  making  up  their  Canada  accounts  to  the 
30th  of  Jtme,  annually,  the  account  current  of  Inglii^  Eliiee^  4*  ^^'  ^^^^  ^® 
plaintiff  was  made  up  to  the  30th  of  June^  1821,  (and  not  to  the  30th  of  Jipril 
preceding,  the  time  of  the  defendant  EUiet* 8  retirement  from  the  firm,)  and  was 
transmitted  to  the  plaintiff,  at  Montreal^  by  the  new  firm  of  IngHn  ^  Co,,  in 
the  following  letter,  dated  the  17th  of  July,  1821.  «*  We  enclose  herein  your 
account  current  balanced  30th  ult.  by  18,006/.  in  your  favor,  and  at  your  credit 
in  new  account  with  our  present  firm.  We  shall  be  glad  to  hear  you  have  re- 
ceived it,  and  found  it  correct."  Inglia  4*  Co.  did  not  open  any  new  books  of 
account,  but  continued  to  keep  the  account  with  the  plaintiff  in  the  same  books 
and  in  die  same  manner  afVer  the  30th  day  of  •/tine,  1821,  as  it  had  previously 
been.  On  the  24th  of  September,  1821,  the  plamtiff  wrote  as  follows  :  ''  The 
account  current  with  your  late  firm  is  received,  and  with  the  exception  of  the 
*]081  ^u^^^^i^  debts  of  1804,  is  *perfecdy  correct,  and  have  transferred  in 
J  a  new  account  with  your  present  firm,  whose  confidence  I  hope  I  shall 
continue  to  merit."  On  the  3d  of  November ,  1821,  the  plaintiff  drew  a  bill  for 
5000/.  on  the  new  firm.  This  bill  was  advised  in  two  letters  which  follow : 
**  Montreal,  3d  of  November,  1821,  Messrs.  Inglia  4*  Co.  Sirs,  1  wrote  you 
on  the  1 5th  and  31st  ult.,  the  former  advising,  if  I  did  draw  on  you,  it  would 
be  in  favor  of  the  Montreal  bank.  The  present  serves  to  advise  of  my  having 
drawn  on  you  of  this  date  in  favor  of  Robert  Griffin,  Esquire,  cashier  of  the 
Montreal  bank,  at  sixty  days*  sight,  5000/.  sterling,  which  please  honor.  The 
late  news  of  the  failure  of  your  crops  will,  no  doubt,  bring  a  number  of  bills 
into  the  market ;  and  I  expect  shordy  to  replace  this  amount  to  advantage." — 
*^  Montreal,  12th  December,  1821,  Messrs.  Inglia  ^  Co.  Sirs,  when  I  drew 
on  you  for  so  large  a  sum  as  5000/.  I  was  in  hopes  of  replacing  it  ere  this  to 
advantage,  instead  of  which  bills  are  now  10  per  cent.,  and  the  money  lies  in 
the  bank  without  interest,  which  is  a  bad  speculation."  The  new  firm  of 
Ing/ia  4*  ^O'  continued  to  act  as  the  mercantile  agents  and  correspondents  in 
Isondon  of  the  plaintiff,  and  on  the  1st  of  Jidy,  1822,  Inglia  ir  Co.  made  up 
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'iiiH  Hont  to  the  plaintifT  the  first  account  in  their  own  names  with  the  plaintifT 
to  the  30t}i  ofJune  preceding.  On  the  7th  o(  ^ugtut,  1822,  Mr.  John  Inglis, 
the  senior  partner  in  the  new  firm  of  IngliB  fy  Co.;  and  who  had  been  also  the 
senior  partner  in  the  former  firm  of  Inglis  ^  Co,,  died,  and  thereupon  JngKs  fy 
Co,  suspended  their  payments.  On  the  14th  of  October,  1822,  the  plaintifT 
wrote  the  following  letter  to  Inglis  fy  Co, :  •*•  Sirs,  your  sundry  ikvors  of  the 
23d,  27tJi,  and  30th  of  *July,  13th,  23d,  26th,  and  29th  of  ^ugtat,  cam©  ,^.^^ 
duly  to  hand  ;  that  of  the  23d  of  July,  covering  account  current,  has  ^ 
been  examined  and  found  correct,  with  the  exception  of  the  outstanding  debts 
of  1804,  remarked  every  year.  Yours  of  the  13th  of  August,  conveying  the 
melanclioly  tidings  of  the  death  of  your  senior,  my  old  and  much  lamented  cor- 
respondent, for  whose  loss  I  am  truly  sorry,  and  feel  confident  the  survivors 
will  do  me  every  justice  that  my  long  confidence  in  that  concern  merits."  On 
the  lOih  of  February,  1823,  the  plaintiff  wrote  to  IngHs  fy  Co,  another  letter, 
as  follows :  *'  As  the  late  firm  of  Inglis,  ElHce^  4*  ^<'*  ^^e  bound  to  me  for  part 
of  the  heavy  sums  due  me,  I  request  you  will  send  me  a  statement  of  that  part 
of  the  amount,  and  also  that  part  due  me  by  Inglis  4'  CV>.**  To  which,  Inglis 
4*  Co,,  on  the  3d  of  JJpril,  1823,  returned  the  following  answer.  ^  During  the 
present  unsettled  state  of  the  house,  and  particularly  of  the  question  respecting 
the  respective  liabilities  of  the  old  and  new  firms,  we  are  advised  not  to  attempt 
a  separation  of  any  accounts.  Tou  will,  we  doubt  not,  agree  in  this  ;  but  for 
your  information  in  the  meantime,  we  hand  herewith  a  transcript  of  the  account 
open,  as  it  stands  in  our  books.**  On  the  27th  of  May,  1823,  a  commission 
of  bankrupt  issued  against  the  defendants,  John  B,  Inglis  and  James  Inglis, 
under  which  they  were  duly  declared  bankrupts,  and  obtained  their  certificates. 
The  new  firm  continued  in  credit,  and  carried  on  business  to  a  great  extent, 
from  the  time  when  the  defendant  Ellice  retired,  till  the  death  of  John  Inglis, 
having  made  payments  during  that  time  to  the  amount  of  1 ,847,000/.  A  witness, 
who  had  been  a  clerk  in  the  house  of  Inglis  ^  Co.,  examined  on  *behalf  r«2oo 
of  the  defendant,  said,  that  if  the  plaintiff  had  drawn  upon  the  new  firm  *- 
for  the  balance  of  his  account  due  at  the  time  of  the  retirement  of  the  said 
Edward  Ellice  at  any  time  between  such  retirement  and  the  death  of  Mr.  John 
Inglis,  he  had  no  doubt  the  balance  would  have  been  paid.  The  sum  of 
13,162/.  6«.  8e/.,  for  which  the  verdict  passed,  is  the  balance  due  upon  the 
account  of  the  30th  of  June,  1821,  after  giving  credit  for  all  the  payments  made. 
by  the  new  firm  of  Inglis  fy  Co,  to  me  plaintiff,  or  on  his  account,  without 
taking  credit  for  any  payments  made  by  the  plaintiff  to  the  new  firm.  This 
case  was  aigued  at  the  sittings  in  Banc,  after  last  Michaelmas  term,  by 

Campbell  for  the  plaintiff.  The  defendant  Ellice  is  liable  to  pay  the  whole 
balance  due  from  him  and  his  co-partners  in  1621,  when  he  retired  from  the 
firm,  except  so  far  as  that  balance  may  have  been  reduced  by  subsequent  pay* 
ments  made  by  the  new  firm.  Ellice  was  originally  jointly  liable  as  a  prin- 
cipal ;  he  must  continue  liable,  unless  the  debt  appear  to  have  been  satisfied, 
and  it  lies  on  tlie  defendant  to  show  that  he  is  discharged  from  his  liability. 
There  is  no  evidence  of  any  promise  by  the  plaintiff  to  release  the  defendant. 
There  was  a  mere  transfer  of  the  balance  to  the  debit  of  the  new  firm.  That 
only  shows  that  the  plaintiff  intended  to  look  to  them,  but  not  that  he  meant  to 
discharge  Ellice.  No  new  agreement  was  entered  into  between  the  plaintiff 
and  defendant.  Supposing  that  there  was  evidence  of  a  promise  to  discharge 
Ellice,  what  consideration  was  there  for  such  promise  ?  There  was  no  benefit 
to  the  plaintiff,  nor  prejudice  to  the  defendant.  No  new  parmer  was  introduced 
into  the  firm,  so  that  •the  plaintiff  acquired  no  new  security.  It  may  r»2oi 
be  said,  that  there  was  a  prejudice  to  Ellice,  for  he  might  have  with-  ^ 
drawn  his  funds.  But  it  does  not  appear  by  the  case  that  he  had  leA  any  funds 
in  the  house.  Besides,  the  prejudice,  to  be  a  consideration,  must  be  at  the  re- 
quest of  Mr.  David,  It  may  be  said  that  the  account  which  was  delivered,  in 
which  the  new  firm  credited  him  for  the  balance  due  from  the  old  firm,  and 
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assented  tc  by  thp  plaintifT,  shows  that  he  consented  to  accept  the  new  firm  as 
hLs  debtors  ;  but  that  would  not  have  the  effect  of  discharging  Ellice.  Even  if 
a  new  security  had  been  taken  from  the  two  partners,  Ellice  would  still  be 
liable.  For  where,  upon  the  dissolution  of  a  partnership,  it  was  agreei^  that  all 
the  joint  bonds  should  be  discharged  by  one  of  the  partners,  to  whom,  after  the 
dissolution,  an  application  was  made  by  a  partnership  bond  creditor,  and  it  was 
agreed  between  such  bond  creditor  and  partner  that  interest  upon  the  bond 
should  be  increased ;  and  some  of  the  increased  interest  was  paid  ;  and  the 
partner  then  became  a  bankrupt,  and  the  creditor  received  a  dividend  under  the 
commission,  it  was  held  that  he  might  proceed  a^inst  the  assets  of  the  other 
partner  for  the  sum  due.  Heath  v.  Percival,  1.  P.  Wias.  682,  Str.  403.  In 
Bedford  v.  Dtakin.2  B.  ^  A.  210,  one  of  the  three  partners,  after  a  dissolution 
of  partnership,  undertook  by  deed  to  pay  a  particular  partnership  debt  on  two  bills 
of  exchange,  and  that  was  communicated  to  the  holder,  who  consented  to  take 
the  separate  notes  of  the  one  partner  for  the  amount,  stricdy  reserving  his  right 
against  all  three,  aad  retained  possession  of  the  original  bills;  the  separate 
*2021    *"^^^  having  proved  unproductive,  it  was  held  that  he  might  still  resort 

J  to  his  remedy  against  the  other  partners,  and  that  the  taking  the  separate 
notes,  and  afterwards  renewing  them  several  times  successively,  did  not  amount 
to  a  satisfaction  of  the  debt.  So  where  upon  the  dissolution  of  a  partnership, 
it  was  agreed  between  the  partners  that  one  of  them  should  take  upon  himself 
to  discharge  a  debt  to  a  creditor,  who  was  informed  of  this,  and  expressly  agreed 
to  exonerate  the  other  partner  from  all  responsibility,  it  was  held,  that  these  cir- 
cumstances did  not  constitute  any  defence  to  the  latter  in  an  action  by  the  cre- 
ditor against  both  partners.  Lodge  v.  Dieas^  3  B.  &  A.  611.  In  Nevomarch 
v.  Clay^  14  East,  239,  the  case  turned  entirely  on  the  application  of  payments. 
Tlndal^  contra.  'J^he  facts  stated  in  the  case  amount  to  a  receipt  by  the 
plaintiff  of  the  balance  due  from  the  old  firm,  and  a  subsequent  loan  of  that 
balance  to  the  new  partnership,  or  at  least  to  a  satisfaction  on  a  sufficient  con** 
sideradon.  There  can  be  no  doubt  that  if  the  money  had  been  handed  over  to 
the  plaintiff,  and  he  had  again  lent  it  to  the  new  firm,  the  defendant  Ellice 
would  be  discharged.  It  appears  by  the  case  that  there  was  a  transfer  of  the 
balance  from  the  old  firm  to  tlie  new  firm,  with  the  assent  of  the  plaintiff.  He 
was  informed  that  Ellice  had  retired  from  the  firm,  and  that  the  new  firm  would 
assume  the  funds,  and  charge  themselves  with  the  liquidation  of  the  partnership 
debts,  and  by  his  letter  of  the  28th  of  June^  1821,  assented  to  the  opening  of 
aoQQi    &n  account  with  the  new  firm.     In  July^  1821,  *the  plaintiff  was  in- 

-'  formed  that  the  balance  of  18,909/.  was  placed  to  his  credit  in  account 
by  the  new  firm,  and  he  assented  to  that  transfer.  The  partners  constituting 
the  new  firm,  therefore,  acknowledged  tliemselves  debtors  to  the  plaintiff  for 
the  balance  due  from  the  old  firm,  and  he  agreed  to  accept  them  as  his  debtors 
for  the  same,  when  he  might  have  withdrawn  the  balance,  and  he  did  in  fact 
draw  .upon  them  for  part  of  that  balance,  treating  the  new  firm  as  his  debtors 
for  the  same.  This  amounts  substantially  to  the  same  thing  as  if  the  balance 
had  been  paid  over  to  the  plaintiff,  and  he  had  lent  it  to  the  parties  constitutiog 
the  new  firm.  It  is  clear  that  in  order  to  constitute  a  loan  it  is  not  essential 
that  the  money  should  be  handed  over  from  the  lender  to  the  borrower.  In 
Surlees  v.  Hubbard^  4  Esp.  20B^  Lord  Ellenborough  said,  that  although  choses 
in  action  are  generally  not  assignable,  yet  where  a  party  entided  to  money, 
assigns  over  his  interest  to  another,  although  the  debtor  may  refuse  his  assent, 
any  thing  like  an  assent  on  the  part  of  the  holder  of  the  money  will  sufiice  to 
maintain  an  action  against  him  for  money  had  and  received.  And  even  in  an 
action  for  penalties  under  the  statute  of  usury,  the  transfer  of  a  debt  from  Ji.  to 
B»^  vith  the  assent  of  the  debtor,  has  been  held  to  constitute  a  loan.  Wade 
q.  L  V.  fFiisonf  1  East,  195.  So  where  ^,  sold  goods  to  ^.,  and  he  being 
unable  to  pay  for  them,  transferred  them  to  C,  who  promised  to  pay  for  them, 
this  was  held  to  be  a  new  sale  to  C,  and  not  a  promise  by  him  to  pay  the  debt 
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of  J9.,  Browning  v.  Siallard^  5  Taunt  460.  If,  therefore,  there  was  any 
actual  transfer  of  the  debt  from  the  old  to  the  new  firm,  with  the  assent  of  the 
*plaintiff',  no  consideration  would  be  required.  But  here  there  was  a  r»o«4 
sufficient  consideration  for  a  promise  on  the  part  of  the  plaintift*  to  re-  ^ 
lease  EUice,  There  was  a  benefit  to  the  plaintiflT,  and  a  disadvantage  to  EUict 
It  was  to  die  advantage  of  the  plaintifiT,  for  he  was  permitted  to  draw  afterwaidfr 
upon  the  new  firm  for  a  larger  sum  than  they  had  in  their  hands  belonging  to 
him.  If  the  plaintiff  had  sued  thtm  alone,  they  might  have  pleaded  in  abate- 
ment. At  all  events  there  was  a  prejudice  to  Etiice^  unless  he  was  released. 
For  he  might  have  withdrawn  his  money  before  the  firm  failed,  [^bboti^  C.  J. 
It  does  not  appear  that  EUice  left  any  funds  in  the  house.]  That  must  be  col- 
lected from  the  case.  For  the  plaintiflT  had  notice  that  the  new  firm  had  fimds 
to.  pay  the  creditors.  These  fimds  must  have  belonged  to  the  old  firm.  As 
soon  as  the  plaintiff  was  told  that  one  partner  was  retiring,  that  was  in  effect 
the  same  thing  as  saying  ^  you  may  have  your  money.'*  The  cases  cited  on 
the  other  side  do  not  apply.  In  Heath  v.  Percivai,  Str.  403.  1  P.  Wms.  682, 
there  was  an  agreement  to  give  up  one,  and  take  the  other  as  the  debtor.  Bed' 
ford  v.  Dtakin^  2  B.  &  A.  210,  was  decided  on  the  ground,  that  the  party  had 
expressly  reserved  his  right  to  sue  on  the  original  bills.  In  Groff  v.  DavieB^  4 
Price,  200,  where  there  was  no  transfer  of  the  balance  or  notice  to  the  creditor 
that  that  had  been  done,  Wood  B.  intimated  a  strong  opinion  that  if  the  balance 
had  been  struck,  and  carried  to  the  debit  of  the  new  partnership  account,  and 
the  plaintiff  had  known  of  that  and  had  assented  to  it,  it  would  have  operated 
as  an  agreement  to  release  the  old,  and  receive  the  new  firm  as  his  debtors. 
Here  the  balance  was  struck  and  ^carried  to  the  debit  of  the  new  firm,  i-mar 
and  that  was  assented  to  by  the  plaintiff.  I- 

Cur,  adv.  vult, 

Abbott,  C.  J.,  now  delivered  the  judgment  of  the  court,  and  after  stating  the 
facts  of  the  case,  proceeded  as  follows :  Upon  this  state  of  facts,  it  was  con- 
tended on  behalf  of  the  defendant  Ellice^  that  he  was  discharged  from  the  plain- 
tiff *s  demand^  and  three  cases  were  quoted  on  his  behalf.  In  each  of  those 
cases,  some  new  person,  not  originally  a  debtor,  had  consented  to  become  so. 
In  the  present  case  there  is  no  new  debtor.  The  only  ground  of  defence  there- 
fore is,  that  the  plaintiff  so  far  assented  to  the  request  contained  in  the  circular 
letter,  as  to  change  the  heading  of  the  account  from  Ingiis,  EUice,  fy  Co.  to 
the  firm  of  IngU»,  ^  Co.,  and  to  draw  a  bill  on  the  latter  firm  for  a  part  of  the 
debt,  which  was  duly  paid.  Now,  it  is  clear,  that  by  all  this  the  plaintiff 
gained  nothing.  But  it  was  said  that  EUice  had  sustained  a  prejudice,  and  on 
that  account  was  discharged.  And  to  support  this  allegation  of  prejudice,  we 
were  desired  to  presume  that  he  had  left  funds  belonging  to  himself  in  the 
hands  of  his  former  partners,  which  otherwise  he  would  have  withdrawn. 
This,  however,  being  a  matter  of  fact,  should  have  been  proved,  and  not -left  to 
presumption.  And  the  first  step  in  such  proof  would  have  been  to  show  that 
EUice  knew  what  the  plaintiff  had  done.  Even  this  was  not  proved.  It  is 
not  necessary  to  consider  what  the  effect  of  such  proof  might  have  been  in  a 
court  of  law.  In  the  absence  of  such  proof,  we  are  all  clearly  of  opinion,  that 
EUice  is  not  discharged,  and  consequendy  that  the  verdict  was  properly  taken 
for  the  plaintiff.  I  will  only  ♦observe  further,  that  the  facts  of  the  pre-  rtoAg 
sent  case  are  much  less  favorable  to  the  retiring  partner  than  those  of  *- 
Heath  v.  Percivaif  1  P.  W.  682,  in  which  a  decree  was  made  in  a  court  of 
equity  against  the  residuaiy  legatee  of  the  retiring  partner.  The  postea  is  to 
be  delivered  to  the  plaintiff. 

PoBtea  to  the  plaintiff 
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EDWARDS  V.  BO  WEN.  et  al. 

A  plaiDl  ID  replevin  cannot  be  removed  from  a  county  court  in  Walt$  into  this  court  by 

eertwnrt, 

Russell  had  obtained  a  rule  to  quash  a  writ  of  eeriiorari  and  return,  where- 
by  a  plaint  in  replevin  had  been  removed  into  this  court  from  the  county  court 
of  Cannarthen^  upon  an  affidavit  stating  that  no  cause  had  been  shown  to  the 
court  for  the  issuing  of  such  writ. 

IV.  E,  Taunton  and  ChUtoti  showed  cause.  It  was  unnecessary  to  lay  any 
special  ground  for  the  issuing  of  the  writ.  The  statute  5  G.  4,  c.  106,  8.  23, 
(  Wehh  Judicature  Act,)  is  applicable  only  to  the  removal  of  causes  from  the 
court  of  great  sessions.  Lord  Chief  Baron  Gilbert  lays  it  down,  that  the  plain- 
tiST  in  replevin  may  remove  the  plea  out  of  the  county  court  without  cause 
shown,  and  it  is  also  laid  down  by  him.  and  in  Lord  ilale's  Commentary  on 
lUzkerbert^  that  if  a  plaint  be  removed  by  certiorari  when  it  ought  to  be  bv 
pane  or  recordari^  it  is  well  removed.  Fitzh.  N.  B.  69  m.  note  a.  cites  7  Ed. 
4,23 

*2»T1  *Abbott,  C.J.  It  18  laid  down  by  Mr.  7Yc/(/,  in  treating  of  the  means 
-1  by  which  causes  are  removed  from  the  inferior  courts,  that  tliey  are  by 
writ  of  certiorari  or  habecu  corpus  from  inferior  courts  of  record,  or  by  writ 
of  ponCn  recordari  facias  loquelatn  or  accedas  ad  curiam  from  such  as  are  not 
of  record.  The  sheriff  *s  court  for  the  purposes  of  a  replevin  suit,  is  not  a 
court  of  record.  According  to  the  rule  laid  down,  therefore,  a  certiorari  is  not 
the  proper  mode  of  removing  this  record. 

The  case  cited  from  FUzherbert  shows,  perhaps,  that  if  a  plaint  be  removed 
by  certiorari^  the  court  may  exercise  its  discretion  whether  or  not  to  entertain 
iL  Nothing  has  been  uiged  to  us  to  show  the  propriety  of  coming  here  as  it 
were  per  saltumA  The  proper  course  would  have  been  to  remove  the  plaint 
by  re.  fa,  io,  into  the  court  of  great  sessions,  and  then  upon  sufficient  grounds 
the  certiorari  would  issue  to  remove  it  thence  into  this  court. 

Rule  absolute. 

t  This  course  was  afterwards  adopted.  The  plaint  was  immediately  removed  by  re, 
fa.  lo.  from  the  county  court  into  the  court  of  great  sessions,  but  the  term  bein^  then  too 
tar  advanced  to  allow  of  the  seven  davs*  notice  of  motion,  required  hy  ihe  section  of  the 
Welsh  iudicature  act  above  cited,  the  application  for  the  eeriwrarij  instead  of  being 
renewed  in  inis  court,  was  made  at  the  last  seal  after  Hilary  term,  before  the  Vice-Chan- 
cellor.  upon  an  affidavit,  disclosing  the  circumstances  of  the  case,  from  which  it  was 
maaifest  that  the  title  to  the  freehold  must  come  in  question. 

It  was  urged,  in  support  of  the  application,  that  the  mischief  intended  to  be  remedied 
Dy  the  twenty-third  section  of  the  act,  was  the  delay  occasioned  by  defendants  suing  out 
writs  of  cer<torart;  that  in  every  form  of  action,  except  replevin,  the  plaintiff  is  at  liberty 
lo  eowtmenee  his  suit  in  whatever  court  he  pleases ,  and  that  even  in  replevin  he  may 
remove  by  re.  fa,  lo.  without  cause  shown,  though  the  defendant  cannot,  (Gilb.  Rep.  122.) 
That  though  the  legislature  has.  where  the  matter  to  be  litigated  is  of  small  amount,  com- 
*2081  P®^'^^  *^®  plaintiff  to  resort  to  the  local  jurisdiction,  by  ^depriving  him  of,  or  visit- 
*  ing  him  with  costs :  yet  it  has  in  all  instances,  and  in  the  preveui  act.  disclaimed 
any  interference  where  the  title  to  the  freehold  comes  in  question,  and  that,  therefore,  to 
snow  by  affidavit  that  the  title  to  the  freehold  waa  in  question,  was  to  show  to  the  court 
sufficient  cause  within  the  meaning  of  the  act. 

On  the  other  hand,  it  was  contended  that  the  affidavit  only  went  to  show  that  the  plain- 
tiff had  a  cause  of  action  '•  and  that  the  sufiet/etU  cause  required  by  the  legislature  must  be 
taken  to  point  at  some  defect  or  partiality  in  the  local  jurisdiction. 

The  Vice-Chancellor  made  an  order  for  the  writ. 

His  order  was  appealed  against,  and,  after  a  second  argument,  eonjirmed  by  the  Lord 
Chancellor  in  Trinity  term. 

Knight  and  Chilton  for  the  plaintiff. 

Shadwe'l  and  Wakefield  for  the  defendant. 
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TENANT  ».  BROWN,  et  al. 

JONES  V.  BROWN,  etal. 

Where  in  tretpass  against  pariah  officers  for  distraining  for  poor*8  rates,  it  appeared  thni 
the  plainfiif  refnaed  to  pay  the  ratea  by  the  deaite  of  his  Isndlord,  who  was  sUo  ihv 
attorney  in  the  cause,  the  court  atayed  the  proceedinga  until  he  gave  security  for  the 
costs. 

These  were  actions  of  trespass  against  the  fmrish  officers  of  Saini  Jkfary^B, 
Mariborough^  for  taking  the  plaintiff's  goods  under  distresses  for  poor's  rates. 
Holt  had  obtained  rules  nisi  for  staying  proceedings  until  the  plaintiiTs'  attorney 
should  give  security  for  costs,  upon  affidavits  stating  that  the  plaintifTs'  attorney 
was  the  landlord  of  the  plaintiffs,  and  suggesting  3iat  the  rates  were  not  paid 
by  his  desire,  and  that  the  acdons  were  commenced  without  the  knowledge  of 
the  respective  plaintiffs,  and  not  for  their  benefit,  and  that  the  attorney  had 
indemnified  the  plaintiffs  for  their  costs.  By  affidavits  of  the  plaintiffs  and 
their  attorney,  it  was  admitted  that  the  plaintiffs  were  the  tenants  of  their  attor- 
ney, and  held  their  tenements  at  rents  free  of  poor  *rates,  which  were  reong 
to  be  allowed  by  the  landlord ;  that  the  attorney  had  desired  them  not  *- 
to  pay  the  rates,  and  that  in  consequence  of  their  refusal  the  distresses  in  ques- 
tion were  made.  The  plaintiffs'  affidavits  further  stated  that  they  had  sus- 
tained great  inconvenience  by  their  goods  being  detained  from  them  for  several 
days,  and  that  the  actions  were  brought  by  their  desire,  and  for  their  benefit ; 
that  they  wished  the  same  should  proceed,  and  were  advised  that  they  had 
good  causes  of  action,  but  said  nothing  as  to  whether  the  attorney  had  indem- 
nified  them  against  the  costs. 

Halcomb  now  showed  cause.  This  application  is  quite  unprecedented  ;  the 
only  cases  in  which  the  courts  will  interfere  to  stay  proceedings,  until  security 
is  given  for  costs,  are  cases  in  which  the  plaintiff  is  out  of  the  jurisdiction  of 
the  court,  and  other  cases,  enumerated  1  TidiTB  Practice^  p.  665.  6th  edition, 
not  being  similarly  circumstanced  with  the  present.  Admitting  the  plaintiffs 
attorney  is  the  only  party  beneficially  interested  in  the  question  of  the  legality 
or  illegality  of  the  rates,  and  that  for  anything  which  appears  he  has  indemni- 
fied the  plaintiffs  against  the  costs,  still  the  plaintiffs,  having  also  independent 
causes  of  action  for  the  injuries  they  have  sustained  by  the  wrongful  taking  and 
detention  of  their  goods,  are  clearly  entided  to  prosecute  their  acdons,  and  the 
court  will  not  interfere  to  take  away  their  rights,  unless  a  third  party,  over 
whom  they  have  no  control,  should  give  security  for  costs.  There  is  no  pre- 
cedent for  such  a  decision,  and  it  would  lead  to  great  inconvenience.  Besides, 
if  the  suggestions  made  in  the  affidavits  in  support  of  the  rule  are  true,  and 
these  actions  are  in  fact  prosecuted  widiout  the  *knowledge  and  against  rtaiA 
the  will  of  the  plaintiffs,  then  the  application  ought  to  have  been  to  set  1- 
aride  the  proceedings  altogether. 

HoU^  in  support  of  the  rule,  was  stopped  hy  the  court. 

Baylet,  J.t  We  are  all  of  opinion  that  this  rule  must  be  made  absolute. 
Without  looking  at  the  affidavits  filed  in  support  of  the  rule,  ve  decide  upon 
the  plaintiffs'  own  affidavits,  which  admit  that  they  refused  to  pay  the  rates  by 
the  desire  of  their  landlonlU  the  attorney  in  these  actions. 

HoLROTD  and  LirrkBDAU,  Js.,  concurred. 

Rule  made  absolute,  without  costs* 

iAh^t,  C.  J.,  WM  abaent  at  Ni«  Prias. 
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BOTTOMLEY  v.  BOVILL. 


0pofi  a  policy  of  insurance  upon  ship  at  and  from  Londan  to  Nem  South  Walet,  and  at  and 
from  thence  to  all  ports  and  places  in  the  Eatt  Jndie§  or  South  America^  with  liberty 
for  the  said  ship,  in  that  voyage,  to  proceed  and  sail  to,  and  touch  and  stay  at  any  porta 
or  places  whatsoever,  with  leave  to  take  in  and  discharge  soodis  and  passengers  at  all 
ports  and  places  in  the  CAowiif/,  Cork  in  Ireland,  Madeira,  Cape  of  Good  Hope^  St  Hele' 
na,  and  wheresoever  the  ship  might  proceed  to,  as  well  on  this  as  on  the  other  sides  of 
the  Cape§  ^f  Good  Hope  and  Hom^  and  for  all  parpoees  whatsoever ;  particularly  ttf 
trade  and  sail  backwards  and  forwards,  and  forwards  and  backwards :  Held,  that  after 
the  arrival  of  the  ship  at  iVeur  South  Wales,  she  was  protected  by  the  policy  so  long 
only  a»8he  was  sailing  on  a  vovage  either  to  South  America  or  to  the  East  Indies,  ot 
on  some  intermediate  voyage,  having  for  its  ultimate  object  the  accomplishment  of  a 
voyage  cither  to  South  AwUrica  or  to  the  East  Indies, 

This  was  an  action  on  a  policy  of  insurance  on  the  ship  Brampton^  at  and 
from  London  to  New  South  Waiea^  and  at  and  from  thence  to  all  ports  and 
*2111   *P^^^^^  ^^  ^^  ^^^^  Indies  or  South  America,  with  liberty  for  the  said 

-'  ship,  dec  ,  in  that  voyage,  to  proceed  and  sail  to,  and  touch  and  stay  at 
any  ports  or  places  whatsoever,  with  leave  to  take  in  and  discharge  goods  and 
passengers  at  ail  ports  and  places  in  the  Channel^  Cork  in  Ireland^  Madeira, 
Cape  of  Good  Hope,  St,  Helena,  and  wheresoever  •  the  ship  might  proceed  to, 
as  well  on  this  as  on  the  other  sides  of  the  Capes  of  Good  nope  and  Horux, 
and  for  all  purposes  whatsoever ;  particularly  to  trade  and  sail  backwards  ana 
forwards,  and  forwards  and  backwards.  The  premium  was  8O9.  per  cent. 
to  return  28«.  6a.  per  cent,  if  the  voyage  ended  at  New  South  PFales,  and  10« 
par  cent,  if  the  ship  proceeded  to  the  East  Indies  and  arrived.  The  loss  in 
one  count  was  averred  to  have  been  by  barratry,  and  in  another  by  perils  of 
the  sea.  At  the  trial  before  Abbott,  C.  J.,  at  the  London  sittings  afler  Hilary 
term,  1825,  the  following  appeared  to  be  the  facts  of  the  case.  The  ship  sailed 
from  London  with  convicts  to  New  South  Wales.  The  captain  had  orders 
(unless  he  should  receive  contrary  directions  from  the  owner)  to  go  to  New 
Zealand  and  take  in  spars  there,  and  proceed  to  South  America,  The  ship 
arrived  at  New  South  Wales  on  the  23d  of  April,  1823,  and  did  not  leave  that 
place  until  the  23d  of  July,  She  was  detained  there  a  considerable  time,  in 
consequence  of  several  of  the  crew  having  been  sent  to  prison  for  misconduct. 
On  the  7th  of  July,  the  captain  received  a  letter  of  instructions  from  his  owner, 
directing  him  to  proceed  to  the  East  Indies  instead  of  South  America,  but 
before  tifie  arrival  of  that  letter,  he  had  entered  into  a  contract  to  take  out  several 
passengers  to  New  Zealand,  and  seventy  tons  of  goods,  and  part  of  those  goods 
*!S121   ^^^  ^^^^  actually  laden  on  board  the  vessel.    It  was  part  of  the  *agree^ 

-'  ment  with  the  owners,  that  the  captain  should  have  two-thirds  of  the 
profits  arising  from  cabin  passengers,  and  one  half  of  the  profit  of  steerage 
passengers  taken  in  any  of  the  voyages.  Afler  the  captain  had  received  this 
letter  of  instructions  from  his  owner,  he  entered  into  a  contract  to  bring  back 
one  of  the  passengers  from  New  Zealand  to  New  South  Wales,  The  captain, 
on  the  13th  of  July,  notwithstanding  the  instructions  received  from  his  owner, 
proceeded  to  New  Zealand,  with  the  intention  to  return  to  New  South  Wales, 
and  then  to  proceed  to  the  East  Indies,  according  to  his  instnictionsv  and  the 
ship  was  lost  at  New  2kaland,  The  ship  arrived  at  New  Zealand  on  the  4th 
of  August,  The  passengers  were  landed,  and  on  the  7th  the  captain  weighed 
anchor  with  the  inteiition  of  returning  lo  New  South  Wmhs,  bul  the  ship«  kt 
working  ont  of  the  harbor  in  Neftf  Zealand^  missed  stays,  and  wa^  lesl.  Mmi^ 
Zetdand  lies  ia  the  eoarse  of  the  voyage  from  New  South  Wak9  to  S&uik 
Amerieaf  bat  nol  in  the  course  of  the  voyage  from  New  South  Wake  Is^  th# 
JBmH  Indus,  It  was  insisted  at  the  trial,  that  the  jriuBtlff  wa«  enttlled  to 
iscdfer  for  a  loss  by  barratry.  Upon  that  point  tfie  hoitd  Chief  Justke  stntsd 
U>  tbe  jury  that  barratry  meant  sta  aet  of  the  inastef  in  firaud  et  bis^duty  to  hir 
twnera.  A  more  raislake  by  the  eaolaui  as  to  tkir  »eaiiiftf  of  tii#  iisMueioM^> 
Vol.  XI.-*55  2  O 
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or  a  misapprehension  of  the  best  mode  of  acUng  under  the  instructiond,  and 
carrying  Uiem  into  effect,  would  not  amount  to  barratry ;  and  he  directed  the 
jury  to  find  for  the  plaintiff,  if  they  were  of  opinion  that  the  captain  acted  in 
fraud  of  his  duty  to  his  owner,  when  he  went  to  New  Zealand  instead  of  to 
the  East  Indies  ;  but  if  they  thought,  on  the  other  hand,  that  he  merely  mis- 
took the  meaning  of  the  instructions,  or  the  best  mode  of  acting  *for  the  tmio 
purpose  of  carrying  them  into  effect,  then  to  find  for  the  defendant  ■- 
The  jury  having  found  for  the  defendant,  the  Lord  Chief  Justice  then  said,  that 
he  was  of  opinion  that  the  plaintiff  was  not  entided  to  recover,  inasmuch  as  at 
the  time  of  the  loss,  the  ship  was  not  sailing  on  either  of  the  voyages  contem* 
plated  by  the  policy,  and  he  directed  a  nonsuit,  with  liberty  for  the  plaintiff  to 
move  to  enter  a  verdict.     A  rule  nisi  having  been  obtained  ibr  that  purpose, 

Marryatj  Gumey^  and  Maule  now  showed  cause.  The  ship,  at  the  time 
of  the  loss,  was  not  pursuing  a  voyage  protected  by  the  policy.  The  liberty 
which  it  reserves  «*  to  trade  and  sail  backwards  and  forwards,  and  forwards  and 
backwards,"  is,  indeed,  expressed  in  terms  of  large  and  extensive  import ;  but 
they  are  not  sufficient  to  comprehend  the  voyage  in  question.  The  liberty  is 
for  the  said  ship  ^  in  that  voyage  to  proceed,  &c.,**  which  shows  that  the 
**  trading  and  sailing  backwards  and  forwanls,  and  forwards  and  backwards,'* 
was  to  be  a  trading  and  sailing,  either  in  the  voyage  from  New  South  ffaies  to 
South  America,  or  in  the  voyage  from  New  South  fVales  to  the  East  Indies^ 
•consistent  with  and  subordinate  to  a  predominant  intention  of  proceeding  by  the 
'Ordinary  or  proper  course  from  New  South  Wales  to  one  or  other  of  those 
tenntnt.  A  similar  construction  has  been  applied  to  analogous  words,  in  the 
ceases  of  Rueker  v.  Mlnutt,  15  East,  278,  Langhorne  v.  Allnutt,  4  Taunt.  511, 
Hammond  v.  Reed^  4  B.  ^  A.  72,  and  Solly  v.  Whitmore^  5  6.  &  A.  45.  It 
may  be  said,  that  tlie  ship,  at  the  time  of  the  loss,  having  been  in  tlie  proper 
course  for  proceeding  from  New  South  *  Wales  to  South  America^  the  r^oii 
intention  to  deviate  from  that  course  by  returning  to  New  South  Wales  •- 
will  not  dischaige  the  underwriters,  inasmuch  as  she  was  lost  before  that  inten- 
tion was  carried  into  effect  It  must  be  admitted,  that  an  unexecuted  intention 
to  deviate  will  not  discharge  the  underwriter;  but  with  this  qualification  (which 
is  always  to  be  understood,  and  is  sometimes  expressed  by  the  judges  who  lay 
down  die  rule,)  that  the  ship,  at  the  time  of  the  loss,  must  be  sailing  on  the 
voyage  insured.  Indeed  it  is  not  strictly  a  deviation  or  intention  of  deviating  on 
which  the  defendant  relies,  but  on  the  ship  having  sailed  on  a  different  voyage 
from  the  voyage  insured.  It  does  not  follow  that  she  was  on  that  voyage 
because  her  course,  as  far  as  she  pursued  it  coincided  with  the  course  she 
would  have  pursued  if  she  had  sailed  on  it.  In  order  to  be  on  a  voyage  from 
Ji.  to  B,  it  is  not  sufficient  that  the  vessel  should  be  at  C,  an  intermediate  point 
in  the  course  from  •^.  to  B.x  it  is  necessary,  in  addition,  that  the  ship  should 
have  departed  from  Ji,  with  the  intention  to  proceed  to  B»  The  nature  of  the 
risk  may  be  very  different  before  the  ship  arrives  at  the  dividing  point  of  two 
different  voyages,  having  a  part  of  their  course  in  common.  The  risk  does  not 
depend  on  the  local  situation  only  of  the  ship ;  the  state  of  repair,  the  crew, 
stores,  &c.,  proper  for  one  voyage  may  be  very  different  from  those  for  the 
other,  and  many  other  circumstances  influencing  the  risk  may  be  different  in 
that  part  of  the  two  voyages  which  is  common  to  both  ;  and  the  underwriter 
who  accepts  one  risk  might  refuse  the  other.  The  case  o(  fVooldridge  v.  Boy' 
dell,  Doug.  16,  is  in  point  That  was  an  *insurance  at  and  from  Mary^  r»215 
hmd  to  Cadiz  ;  the  ship  sailed  for  Falmoufh,  and  the  loss  took  place  in  L 
the  Chesapeake  Bay,  which  is  in  the  course  of  the  voyage  from  Maryland  to 
Cadiz,  as  well  as  to  Falmouth  ;  but  the  court  held,  diat  she  was  not  sailing  on 
the  voyage  insured,  and  that  the  underwriters  were  not  liable.  Now,  in  the 
present  case,  the  ship  would  be  protected  on  a  voyage  from  New  South  Wales 
to  South  America,  or  on  a  voyage  from  New  South  Wales  to  the  East  Indies  ; 
but  she  had  not  sailed  on  either  of  these  voyages.    There  was  no  intention  that 
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she  shoold  proceed  to  Sotith  AmmcOt  and  she,  therefore,  was  not  on  ihat 
voyage,  and  she  vras  not  in  the  course  of  the  voyage  to  the  East  Indiea.  The 
voyage  on  which  she  sailed  was  a  voyage  from  New  South  fValn  to  New 
Zealand  and  hack,  and  thence  to  the  East  Indies^  and  no  such  voyage  is  com- 
prehended  by  the  terms  of  this  policy. 

Scarlett^  Campbdi^  and  F.  Potloek,  contra.  This  is  a  policy  on  ship  couched 
in  very  confused  and  contradictory  terms.  But,  giving  it  a  reasonable  con- 
struction, it  must  be  held  to  protect  the  ship  on  any  intermediate  voyage  be- 
tween South  America^  and  the  East  Indies^  before  the  master  had  determined 
upon  his  destination,  and  had  actually  proceeded  oq  the  voyage  for  his  final 
destination.  The  policy  is  at  and  from  Jjondon  to  New  South  PFaies,  ^nd  at 
and  from  thence  to  the  East  Indies  or  South  America  ;  and  the  risk  is  to  con- 
tinue until  the  ship  shall  arrive  at  her  final  port  or  place  of  destination  in  'the 
East  indies  or  in  South  America.  Then  comes  tiie  liberty  to  touch  and  sta^ 
at  all  ports  and  places  whatsoever.  Now  if  the  policy  had  stopped  there,  it 
*2161   °*^^^  ^  admitted  that  the  vessel  would  not  have  been  at  liberty  *to  touch 

^  or  stay  at  any  port  not  in  the  direct  line  of  the  voyage.  But  here  the 
liberty  reserved  is  much  larger,  for  it  is  to  take  in  and  discharge  goods  and 
passengers  at  aU  ports  and  places,  &c.,  and  for  all  purposes  whatsoever,  par- 
ticularly to  trade  and  sail  backwards  and  forwards,  and  forwards  and  back- 
wards. ,  These  latter  words  show  that  a  trading  voyage  within  the  limits  des- 
cribed in  the  policy  was  in  the  contemplation  of  the  parties.  The  word  par- 
tieularijf  seems  to  have  been  introduced  into  the  policy  in  order  to  give  full 
cfiTect  to  the  intention  of  the  parties  ;  and  tliat  word  applies  to  the  sailing  back- 
wards and  forwards,  as  well  as  to  the  trading.  The  principal  object  pf  the 
policy,  therefore,  was  a  trading  voyage  within  the  prescribed  limits,  and  con- 
sequently the  ship  was  protected  whilst  she  was  sailing  backwards  and  for- 
wards within  those  limits.  Now  the  voyage  from  New  Zealand  to  New  South 
fFaleSf  was  within  those  limits,  and  therefore,  the  underwriters  are  liable.  The 
cases  cited  on  the  other  side'  are  not  in  point,  for  in  all  of  them  the  liberty  was 
only  to  touch  and  stay  at  any  ports  and  places  in  the  voyage  ;  but  in  this  case 
the  liberty  is  particularly  to  trade,  and  to  sail  backwards  and  forwards.  In 
MeUish  v.  Andrews^  16  East,  312,  the  policy  was  at  and  from  London,  to  any 
and  all  ports  and  places  in  the  Baltic  Sea^  forwards  and  backwards,  and  back- 
wards and  forwards,  from  place  to  place,  and  from  port  to  port,  and  until  her 
safe  arrival  at  her  port  of  final  discharge.  It  was  held,  that  the  ship  after  hav- 
ing once  touched  at  a  particular  port  for  orders,  was  not  warranted  under  tliis 
policy  in  going  to  the  same  port  again ;  and  there  it  was  said  by  the  court  that 
•^171   ^®  *w^^8  •*  backwards  and  forwards"  seemed  to  intend  an  inverted 

-■  course ;  and  that  *'  until  her  safe  arrival  at  her  final  port  of  dischaige" 
meant  not  where  it  might  be  intended  that  the  ship  should  dischai^e,  but  where 
her  last  port  of  discharge  should  be  ;  final  being  used  in  contradistinction  to 
elective  port  of  discharge.  In  the  case  of  Armett  v.  Innxs,  4  B.  Moore,  150,  a 
similar  construction  was  put  upon  a  policy  containing  the  words  **  backwards 
and  forwards,"  but  no  permission  was  given  by  name  to  trade.  The  court, 
however,  held,  that  under  the  words  ^  to  touch  and  stay  at  any  ports  and 
places  whatsoever,  and  for  any  purposes  whatsoever,"  it  was  not  a  deviation 
to  stay  for  the  purpose  of  trading.  In  Langharn  v.  Allnutt,  4  Taunt.  618, 
the  policy  was  at  and  from  London,  to  any  ports  and  places  in  the  Baltic^ 
backwards  and  forwards.  Oihbs,  J.,  diere  says  the  underwriters  are  as  well  ac- 
quainted with  the  nature  and  extent  of  the  risks  as  the  assured.  Now  what 
are  the  risks  ?  To  any  port  or  ports,  place  or  places  in  the  Baltic.  The  ship 
is  not  bound  to  select  her  port  before  she  commences  her  voyage,  it  is  back- 
wards and  forwards,  with  liberty  to  touch,  and  stay,  and  trade  at  all  ports  had 
places,  and  for  all  purposes  whatsoever.  The  permission  to  stay  for  any  pur- 
pose whatsoever,  must  indeed  be  for  some  purpose  within  the  scope  of  the 
adventure."     Now  here  the  taking  of  goods  and  passengers  to  New  Zealand. 
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and  back  to  Port  JackBon^  waa  within  the  acope  of  the  adventoxe  eoateaiiilated 
by  the  assured.  The  find  port  of  destination  was  left*  in  some  measure^  un* 
defined ;  as  soon  as  the  convicta  were  dischaigjed  &on  the  vessel^  U  wa*  the 
captain's  duty  to  do  the  best  he  eould  for  the  benefit  of  *the  owner ;  rMia 
and  with  that  view  he  entered  into  a  contract  to  carry  passengsers  to  New  ^ 
Zealand^  with  the  intention  of  returning  to  Fort  Jmcktmu  New  the  poCey 
clearly  contemplated  a  trading  voyage  ;  and  that  being  the  principal  purpose^ 
the  taking  passengexi  front  Port  Jackton  to  Neta  Zmkmdf  wae  within  the 
policy. 

Abbott,  C.  J.  I  am  clearly  of  opinion,  that  tbe  ship  wajsi  not  within  the 
protection  of  the  policy  whilst  she  was  on  the  voyage  from  JVete  South  ffaie9 
to  New  Zealand^  and  back  to  New  South  Wol^  That  was  ckaiiy  tha 
voyage  upon  which  she  was  sailing  svt  the  time  when  she  was  lost.  The  voyage 
insured,  is  from  London  to  New  South  fFaicM^  and  thence  to  South  JhnericOf. 
or  the  East  Indies^  Supposing-  the  poHcy  had  stopped  there  it  could  not  have 
been  contended  that  this  wae  a  loss  within  those  words*  But  the  policy  con- 
tains other  Vords,  viz.  that  it  should  be  ]awM  for  the  ship,  dz^c,  to  proceed 
and  sail  to,  and  touch  and  stay  at  any  ports  or  places  whatsoever,  with  leave 
to  take  in  and  dischai^e  goods  and  passengers  at  all  ports  and  places  in  the 
Channel,  Cork  in  Ireland,  and  Madeira,  Cape  of  Good  Hope,  St,  Helena,  and 
wheresoever  the  ship  may  proceed  to,  as  well  on  this  as  on  the  other  side  of 
the  Capee  of  Good  Hope,  and  Horn,  and  for  all  purposes  whatsoever,  and  par- 
ticularly to  trade  and  sail  backwards  and  forwards,  and  forwards  and  back- 
wards. These  are  words,  certainly,  of  very  large  and  extensive  import ;  but^ 
laige  as  they  are,  they  must  receive  that  construction  which  has  been  given  to 
similat  words  in  other  cases ;  and,  giving  them  tbat  construction,  we  must  hold, 
that  by  this  policy  the  ship  would  be  protected  by  the  policy  so  long  only  aif 
she  was  sailing  on  an  *intennediate  voyage,  undertaken  with  a  view  to  rMig 
the  accomplishment  of  one  or  other  of  the  voyages  pointed  out  by  the  ^ 
policy  as  the  principal  object  in  contemplation  df  the  parties,  viz.  a  voyage 
either  to  South  America,  or  the  East  Indies,  Unless  the  words  of  the  policy 
be  so  construed,  there  can  be  no  limit,  either  of  time  or  place,  to  the  risk  des- 
cribed in  this  policy  ;  but  construing  them  in  that  limited  sense  which  has  been 
put  upon  similar  words  in  other  poUcies,  in  order  to  make  this  a  loss  widiin 
the  terms  of  this  policy,  the  ship,  at  the  time  <^  the  loss,  must  have  been  upon 
a  voyage  from  New  South  Walee  to  South  America,  or  from  New  South 
Wales  to  the  East  Indies,  or  sailing  backwards  and  forwards,  upon  some 
intermediate  voyage,  with  the  view  and  for  the  purpose  of  accomplishing  a 
voyage  either  to  South  America  or  to  the  East  Indies.  In  this  case,  at  the 
time  of  the  loss,  the  ship  was  on  a  distinct  voyage,  not  subordinate  to  or  con- 
nected with  either  of  the  voyages  contemplated  by  the  parties  as  the  principal 
objects  of  the  contract  That  beinff  so,  she  was  not  at  that  time  on  tlie  voyage 
insured,  and,  consequently,  the  plamtiff  is  not  entitled  to  recover. 

Bayley,  J.  This  is  not  a  policy  for  time  but  for  a  particular  voya|[e.  The 
rule  of  construction  which  has  been  applied  to  policies  couched  in  similar  terms 
must  also  be  applied  to  this.  Now,  a  liberty  to  touch,  stay,  and  trade  at  any 
ports  or  places  whatsoever,  has  been  held,  to  be  confined  to  a  staying  or  trad- 
ing at  any  port  for  a  purpose  subordinate  to  the  vo3rage  insured,  which  is  the 
principal  object  of  the  policy.  I  think  the  liberty  to  sail  backwards  and  for- 
wards, and  forwards  and  backwards^  must  be  construed  so  as  to  protect  the 
sliip  so  'long  only  as  she  was.  sailing  on  a  voya^  having  for  its  ultimale  i-mm 
object  the  acoompUshment  of  the  principal  voyage  insured,  which,,  in  l- 
\3ma  case,  was  a  voyage  either  to  Soi^h  Amoriea  (nt  to  the  Emti  Indies,  The 
question  then  is,  whemec  thia  ship  wa»  upon  the-  voyage  ineored,  at  the  tin* 
when  the  loss  took  place.  Olow»  what  was.  the  imyaipe  inaured  ?  Pint,  fsiem 
London  to  New  Soutk  WjaU^  That  is.  one  alag^  When,  the  ship  asrived 
there,  the  owner.  wat.tot.haM>  tke.  opdioa.ol  sendiBf  her  eilbei  ta  South  Anoh 
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ica  or  to  the  East  Indies  ;  bat  he  was  then  to  make  his  option,  and  the  vessel 
was  then  to  sail  either  to  some  port  in  South  America%  that  being  the  ultimato 
object,  or  to  some  port  in  the  EoBt  Indiea^  that  being  the  ultimate  object  In 
order  to  be  within  the  protection  of  the  policy,  the  ship  muet  either  be  on  th« 
way  to  South  America^  South  Amtrica  being  the  ultimate  object,  or  to  the  East 
Indies f  the  East  Indies  being  the  ultimate  object  of  the  voyage.  But  here  the 
vessel  sailed  on  an  intermediate  voyage  to  New  Zeakmd  zad  back,  and  although 
New  Ztaland^  is  in  the  way  finom  I^ew  South  Wales  to  Soiuth  America^  yet 
that  voyage  was  commenced  without  having  for  its  ultimate  object  the  voyage 
to  South  America^  and  New  Zealand^  was  not  in  the  way  to  the  East  Indies 
The  ship,  therefore,  at  the  time  of  the  loss,  was  not  on  a  voyage  contemplated 
by  the  policy,  and  therefore,  the  underwriters  are  not  liable. 
HoiJtovi»«  and  LnTLXDAUEt  Js.,  concurred. 

Rnle  discharged. 


•221]  HEWLINS  v.  SHIPPAM, 

Declaration  atatefl,  that  one  A,  was  aeised  in  fee  of  a  measuaee  or  inn,  and  yard  thereto 
adjoining,  and  by  iadenture  demised  the  same  to  the  plaintin^for  a  term  of  vears,  which 
waa  andetenained ;  that  defendant  was  poaaeaaed  ol  a  certain  other  f«tA  next  lo  and 
adjoinioe  the  premises  of  the  plaintiff,  as  tenani  thereof,  to  A.  B, ;  and  that  the  defend- 
ant and  nia  landlord  gpranted  to  ^.,  his  heirs  and  assiffns,  license  and  authority  to  make, 
■ad  eonatvuct,  at  the  coate  of  il.,  a  certain  garter  or  drain  from  and  out  of  the  said  mea* 
aaace  or  imi,  into  and  across,  and  out  of  a  certain  part  of  the  yard  of  the  defendant,  unto 
and  iaio  the  yard  of  the  plaintiff;  and  that  ^,,  his  heira,  arid  assigns,  and  his  iarmera 
snd  lenants.  occupiers  of  the  messuage  and  yard,  should  have  the  foul  water  collected 
in  the  scttllery  of  the  aaid  messuage  or  inn,  to  run  and  flow  from  and  out  of  the  same, 
-through  and  akiag  the  aaid  garter  ot  drain,  into,  upon,  over,  across,  and  out  of  the  said  part 
«of  the  yard  of  the  defendant,  untound  into  the  yard  of  the  plaintiff,  for  ao  long  time  as  need 
and  occasion  should  require  for  the  convenient  occupation  of  the  messuage  or  ita  appur- 
tenaneea.  Breach,  that  defendant,  without  notice,  obstructed  the  drain.  Another  count 
«i«ted  the  grant  to  be  for  ao  long  time  as  the  defendant  ahould  be  and  continue  in  pos- 
•eaaion  or  occupation  of  the  said  last-mentioned  land,  or  so  long  as  the  aame  should  be 
requisite  for  the  convenient  occupation  of  the  measuage.  It  appeared  in  evidence  that 
the  Hcence  to  construct  and  continue  the  drain  waa  bj  parol:  Held,  that  as  the  right 
claimed  in  the  declarati^m  was  a  freehold  right,  aaauminf  that  it  waa  an  eaaement  only 
■pon  the  laod  of  anoiher,  oad  not  an  interest  in  the  land,  it  could  not  be  created  with- 
out deed. 

Declaration  stated,  that  on  the  Ist  of  January^  1820,  at,  ^^,  one  ^. 
Humphrey  and  one  E.  Humphrey  were  seised  in  tneir  demesne  as  of  fee,  of 
and  in  a  certain  messuage  or  inn,  and  yard  thereto  adjoining,  with  the  appur- 
tenances, situate  at  Chichester^  and  being  so  eeised,  they  the  said  W.  and  i?., 
by  indenture,  did  demise  the  said  messuage  or  inn,  and  yard,  with  the  appur- 
tenances, to  the  plaintiflf,  habendum  for  a  term  of  years  in  the  indenture  men* 
tioned,  by  virtue  of  which  said  demise  the  plaintiff  entered  and  became  po^ 
sessed  for  the  term,  to  wit,  4k,  It  then  stated,  that  defendant,  to  wit,  dlcc.«  wr 
possessed  of  a  certain  other  yard,  with  the  appurtenances,  situate  and  being  . 
Chichester  aforesaid,  next  to  and  adjoining  the  premises  of  the  plaintiff,  as 
tenant  thereof,  to  one  R.  PPitts^  the  reversion  belong  to  R.  Wills  ;  and  the  said 
Wiitiam  and  Edward  being  so  as  aforesaid  seised,  and  the  said  defendant  being 
so  possessed  of  the  said  other  yard,  with  the  appurtenances,  the  reversion  of 
y^ooi  and  in  the  *same  belonging  to  said  i?.  Wills,  afterwards,  dice,  the  said 
^  defendant  did  give  and  grant,  and  the  said  WOls  did  give,  grant,  and 
confirm  unto  said  WiSimn  and  Edward^  their  heirs  amd  assigns,  license  and 
authority  to  make  and  construct,  at  the  proper  costs  and  chaiges  of  said  IV.  and 
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JS.f  a  certain  gutter  or  drain  from  and  out  of  the  8aid  messur^e  or  inn,  into 
and  upon,  over,  across,  and  out  of  a  certain  part  of  the  said  yard  of  said  defend- 
ant, unto  and  into  the  said  yard  of  the  plaintiflf;  arid  that  said  /F.  and  ^.,  their 
heirs  and  assigns,  and  their  farmers  and  tenants,  from  time  to  time  and  at  all 
times  in  future,  occupiers  of  the  said  messuage  or  inn,  and  yard,  with  the  said 
appurtenances,  should  have  the  foul  water  (from  time  to  time  collected  and 
being  in  a  certain  part,  to  wit,  the  scullery  of  the  said  messuage  or  inn,)  at  all 
times  to  drain,  run,  and  flow  from  and  out  of  the  same,  through  and  along  the 
said  gutter  or  drain,  into,  upon,  over,  across,  and  out  of  the  said  part  of  the  said 
yard  of  the  said  James  Shippam^  unto  and  into  said  yard  of  plaintiff,  for  so 
long  time  as  need  and  occasion  should  require,  for  the  convenient  occupation 
of  the  messuage  or  inn,  with  the  appurumances.  That  said  ff\  and  £^.,  con- 
fiding in  the  said  license  and  authority  of  said  James  Shippam  and  said  ffiUs^ 
did  duly  make  and  construct,  at  their  owii  proper  costs  and  chains,  such  gutter 
or  drain  as  aforesaid,  from  and  out  of  the  said  messuage  or  inn.  into  and  upon, 
over,  across,  and  out  of  the  said  part  of  the  said  yard  of  said  defendant,  unto  and 
into  the  yard  of  the  plaintiff,  according  to  the  true  intent  and  meaning  of  the 
said  license  and  authority  so  given, granted,  and  confirmed ;  and  said  ff .  and  E. 
necessarily  expended,  &c.,  a  large  sum  of  money  in  and  about  the  making  and 
constructing  of  the  said  gutter  or  drain,  of  which  said  'premises  the  de-  r«ooQ 
fendant  had  notice.  Breach,  that  the  said  defendant  not  having  given  '■ 
any  notice  to  the  said  fV.  and  E,^  or  the  plaintiff,  or  either  of  them,  or  made  or 
offered  any  compensation  in  that  behalf,  or  countermanded  or  re\  oked  the  said 
license  and  authority,  wrongfully  and  injuriously  stopped  up  the  drain.  Odier 
counts  stated 'the  right  to  be  for  so  long  a  time  as  the  defendant  should  be  and 
continue  in  the  possession  or  occupation  of  the  last-mentioned  yard,  or  so  long 
as  it  should  be  requisite  for  the  convenient  occupation  of  the  plaintiff* 's  house ; 
some  stated,  as  part  of  the  consideration,  that  the  defendant's  landlord  should 
do  some  repairs  to  the  defendant's  premises.  Plea,  not  guilty.  At  the  trial 
before  Graham^  B.,  at  the  Spring  assizes  for  the  county  of  Sussex,  1825,  the 
following  appeared  to  be  the  facts  of  the  case.  The  plaintiff  was  a  lessee  of 
the  Swan  Inn,  at  Chichester,  under  PF.  and  E,  Humphrey,  In  May,  1819, 
W.  and  E.  Humphrey  rebuilt  the  Swan  Inn,  at  Chichester,  and  being  desirous 
to  construct  a  drain  in  the  adjoining  premises  (in  the  possession  of  the  defend- 
ant) applied  to  Wilts,  the  landlord,  who  said  he  had  no  objection  if  his  tenant 
had  not.  The  Humphreus  further  agreed  to  repair  the  defendant's  premises, 
to  raise  his  chimnies,  ana  to  pave  lus  yard.  The  defendant  assented  to  the 
making  the  drain  upon  these  terms,  and  they  raised  the  defendant's  chimnies 
and  paved  his  yard,  and  thereby  incurred  an  expense  of  100/.  The  drain  was 
constructed,  it  was  paved  at  the  bottom,  and  covered  with  solid  stone,  and  the 
sides  were  brick.  Upon  these  facts,  Graham,  B.,  was  of  opinion  that  the  right 
claimed  under  the  license  granted  by  the  defendant  and  his  landlord,  to  have 
the  drain  in  the  soD  of  another,  was  an  uncertain  interest  in  the  land,  within 
*the  first  section  of  the  statute  of  frauds,  and  not  being  granted  by  any  r«o24 
instrument  in  writing,  the  plaintiff  acquired  under  it  a  right  at  will  only,  '- 
which  was  determined  by  the  defendant's  stopping  up  the  drain.  He  therefore 
directed  a  nonsuit,  with  liberty  to  the  plaintiff  to  move  to  enter  a  verdict 
Taddy,  Serjt.,  in  last  Easter  term,  obtained  a  rule  nisi  for  that  purpose,  and 
cited  Webb  v.  Paternoster,  Palmer,  71,  ffood  v.  Lake,  Sayer,  3,  and  Godtty 
Y.  Frith,  Yelv.  159,  to  show  that  the  plaintiff  acquired  no  interest  in  the  land 
where  the  drain  was  situate,  but  a  mere  easement  on  the  land,  viz.,  the  right 
of  having  the  water  run  over  it.  This  case  was  ai^ed  at  the  sittings  in  banc 
afler  last  Michaefmas  term. 

Marryat  and  Piatt  showed  cause.  The  plaintiff,  by  virtue  of  the  license 
stated  in  the  declaration,  acquired  an  interest  in  the  soil  of  another,  and  the 
J* cense  not  being  in  writing,  he  had  only  an  estate  at  will,  and  that  was  deter* 
mined  by  the  defendant's  stopping  up  the  drain.     The  plaintiff  acquired  the 
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exclusive  use  of  that  part  of  the  land  on  which  the  drain  was  constructed.  Tiie 
owner  of  the  inheritance,  (so  lonf  as  •  the  right  to  have  the  drain  continued,) 
was  prevented  from  using  the  land  for  any  purpose  so  as  to  interfere  with  the 
ri^ht  of  the  plaintiff;  he  could  not  built  a  wall  there.  He  therefore  had  parted 
^with  some  interest  in  the  soil  which  before  belonged  to  him,  and  whatever  that 
mterest  was,  it  had  passed  to  the  plaintiff.  The  latter  then  contracted  for  an 
mterest  in  land ;  and  it  is  a  case,  therefore,  within  the  words  of  the  statute,  and 
clearly  within  die  mischief  against  which  the  legislature  intended  to  guard. 
*2251  *'^^  ^  ^^  cases  cited  on  the  other  side,  Webb  v.  Paiernosiert  Palmer, 
-I  71,  was  decided  before  the  statute  of  frauds.  Pfood  v.  Lake,  Sayer,  3, 
was  decided  after  the  statute  of  frauds,  but  that  case  cannot  be  supported.  The 
olaintiflT  was  to  have  for  seven  years  the  sole  use  of  that  part  of  the  land  upor* 
which  he  was  to  stack  his  coals ;  it  cannot,  therefore,  be  distinguished  from  an 
actual  demise  for  seven  years,  and  that  clearly  would  be  within  the  statute. 
fVinier  v.  Broekwell  is  not  in  point,  because  the  defendant  put  up  the  skylight 
on  his  own  land.  Feniiman  v.  Smith,  4  East,  107,  is  direcdv  in  point.  There 
the  plaintiff  declared,  (in  case  for  obstructing  a  water-course,!  upon  his  posses^ 
non  of  a  mill  tpith  the  appurtenaneeg,  and  that  by  reason  of  such  his  posses* 
sion  he  had  a  right  to  the  use  of  the  water  running  in  a  certain  tunnel  to  the 
mill ;  it  was  held  that  such  allegation  was  not  supported  by  proof  that  the  tun- 
nel was  made  on  the  defendant's  land,  which  he  had  agreed  to  let  the  plaintiff 
have  for  this  purpose  for  a  certain  consideration  ;  but  of  which  no  conveyance 
was  made  by  him  to  the  plaintiff,  and  he  had  since  refused  assent ;  because  the 
plaintiff  had  not  the  water  by  reason  of  his  posBession  of  the  mill,  &c.  but  by 

Earol  license  or  contract,  which  could  not  pass  the  tide  to  the  land,  and  as  a 
cense,  was  revocable,  and  revoked ;  Lord  EUenborough  there  said,  the  tide 
to  have  the  water  flowing  in  the  tunnel  over  the  defendant's  land  could  not 
pass  by  parol  license  without  deed  ;  and  the  plaintiff  could  not  be  entided  to  it 
as  stated  in  the  declaration,  by  reason  of  his  pomesnon  of  the  mtV/,  but  he  had 
'2261  ^^  ^^  ^^  license  of  the  defendant,  *^or  by  contract  with  him ;  and  if  by 
-'  license,  it  was  revocable  at  any  time. 
Taddy,  Serjt,  and  Long,  contra.  The  plaintiff,  by  virtue  of  the  license 
did  not  acquire  any  interest  in  the  soil  through  which  the  water  was  to  flow, 
but  a  mere  easement,  viz.  a  right  to  have  his  water  flow  through  that  part  of 
the  soil.  It  is  true,  so  long  as  that  right  continued,  the  defendant  or  his  land- 
lord could  not  build  so  as  to  obstruct  the  flowing  of  the  water.  Nor  can  the 
owner  of  the  soil,  subject  to  a  rifht  of  way,  build  upon  his  land  so  as  to 
obstruct  that  right.  Godly  v.  Fritn,  Tel  v.  159,  is  an  authority  to  show  tliat 
such  a  right  is  an  easement  only,  and  not  an  interest  in  the  land.  In  Parker 
T.  StanUand,  11  East,  362,  a  contract  for  the  sale  of  potatoes  not  dug  up  was 
held  to  give  the  purchaser  no  interest  in  the  laud,  but  an  easement  only,  viz. 
a  right  to  come  upon  the  land  for  the  purpose  of  taking  up  and  carrying  away 
the  potatoes.  In  Webb  v.  Paternoster,  Palmer,  71,  it  was  held,  that  a  grant 
of  a  license  to  the  plaintiff  to  stack  hay  upon  land  for  a  convenient  timo  till  he 
could  sell  it,  did  not  amount  to  a  lease  of  the  land,  the  agreement  being  for  an 
easement,  and  not  for  an  interest  in  the  land.  In  Wood  v.  I^ke^  S.iyer,  3,  a 
liberty  to  stack  coals  upon  part  of  a  close  for  seven  years,  and  that  during  that 
term  the  person  to  whom  it  was  granted  was  to  have  the  sole  use  of  that  part 
of  the  close  upon  which  he  was  to  have  the  liberty  of  stacking  coals,  was  held 
to  give  no  interest  in  the  land ;  and,  therefore,  notwithstanding  the  statute  of 
^an^x  frauds,  it  was  good  for  seven  years.  That  case  was  *cited  witli  appro- 
^"^^J  bation  by  GMs,  0.  J.,  in  Taylor  v.  Waters,  7  Taunt.  384.  These 
authorities  show  that  the  plaintiff  did  not  acquire  any  interest  in  the  soil  of  the 
land  through  which  his  water  was  to  flow,  but  whether  he  acquired  an  interest 
in  the  soil  or  a  mere  easement  under  the  license.  Winter  v.  Brockivelt,  8  East, 
309,  is  an  authority  tq  show  that  this  license  could  not  be  recalled  after  it  had 
been  executed  at  the  expense  of  the  plaintiff,  and  Taylor  v.  Waters  h  an 
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authority  to  the  same  eflect ;  and  in  that  case  Gibbs,  C.  J.,  afler  referring  to 
Webb  V.  Paiemoater^  Palmer,  71 ;  ff^ood  v.  Lake^  Sayer,  3;  and  Winter  v. 
Brockweilf  8  East,  308,  expressly  says,  "  These  cases  abundantly  prove  diat 
a  license  to  enjoy  a  beneficial  privilege  on  land  may  be  granted  without  deed, 
and,  notwithstanding  the  statute  of  Ixauds,  without  writing.** 

Cur,  adv,  wH. 

The  judgment  of  the  court  was  now  deliveretl  by 

Baylly,  J.  This  was  an  application  to  set  aside  a  nonsuit.  The  ictio* 
was  for  stopping  up  a  drain  leading  from  the  plaintiff's  premises  through  the 
defendant's  yara.  The  ground  of  the  nonsuit  was,  that  the  right  to  liu  e  the 
drain  pass  through  the  defendant's  yard  was  an  interest  in  the  defi  rdant's 
land,  and  under  the  first  section  of  the  statute  of  frauds,  there  being  nothing  in 
writing  to  create  the  right,  but  its  foundation  resting  in  parol  only,  was  a  right 
at  will  only.  The  points  discussed  upon  the  motion  were,  w^hether  this  wa« 
an  interest  in  land  or  an  easement  only ;  and  if  it  were  an  interest  in  land« 
whether  the  defendant  could  stop  the  drain  without  taking  some  previous  step 
to  determine  'the  estate  at  will ;  but  whrn  the  state  of  the  pleadings  is  r^ooQ 
adverted  to,  and  the  nature  of  the  right  thore  claimed  considered,  it  will  •- 
be  clear  that  a  decision  upon  either  of  these  points  is  unnecessary,  and  tliat  if 
&e  cause  were  to  go  down  again  to  auotlier  trial,  it  must  again  terminate  in  a 
nonsuit.  The  declaration  claimed  the  right  as  a  license  and  authority  granted 
to  the  plaintiff's  landlords,  their  heira  and  aasims^  to  make  the  drain,  and 
have  the  foul  water  pass  from  their  scullery  through  die  drain  across  the 
defendant's  yard.  One  of  the  counts  claimed  it  indefinitely,  without  fixing  anj 
limits ;  others  restricted  it  either  to  the  time  the  defendant  diould  continue 
possessed  of  his  yard  or  house,  or  so  long  as  it  should  be  requisite  for  the 
convenient  occupation  of  the  plainuflf's  house ;  some  stated,  as  part  of  the  cod*> 
sideration,  that  defendant's  landlords  should  do  some  repairs  to  the  defendant's 
premises  ;  others  did  not  Now,  what  is  the  iuterest  tnese  counts  stated  ?  .A 
freehold  interest.  In  Co.  LitU  42,  it  is  said  :  ^  If  a  man  grant  an  estate  to  a 
woman  dum  sola,  &c.,  or  as  long  as  the  grantee  dweHs  in  such  a  house,  dtc^, 
or  for  any  like  uncertain  time,  which  time,  as  Bracton  saith,  is  tempus  inde* 
terminatum,  in  all  these  cases,  if  it  be  of  lands  or  tenements,  the  lessee  hadit 
in  judgment  of  law,  an  estate  for  life  determinable,  if  livery  be  made  ;  and  if 
it  be  of  rentai,  advowsons,  or  any  other  things  that  lie  in  grant,  he  hath  a  like 
estate  for  life  by  the  delivery  of  the  deed,  and  in  count  or  pleading  he  shall 
sdlege  die  lease,  and  conclude  that  by  force  thereof  he  was  .seised  generally  for 
the  term  of  his  life.*'  Lord  Hale,  (note  to  Co.  Litt  42  a.,)  in  his  MS.,  spe- 
cifies two  or  three  other  instances,  but  adds,  that  in  pleading,  the  limitatioD 
ought  to  be  pleaded  and  continuance  averred ;  •and  BlackHone,  in  his  rt«oo 
Commentaries,  vol.  ii.  p.  1581,  lays  in  down,  ^at  a  general  grant,  with-  '■  ^ 
out  defining  the  limits  of  the  estate,  passes  an  estate  for  life  ;  and  Brewer  t. 
hill,  2  Anstr.  413,  is  an  authority  to  show  that  a  lease  fn>m  a  viear,  so  long 
as  he  should  continue  vicar,  passes  an  estate  for  life.  What,  then,  was  the 
evidence  to  make  out  the  grant  of  an  estate  for  life  ?  It  appeared  in  evidence 
upon  the  trial  that  the  drain  was  made  in  1819,  at  the  expense  of  the  Humph" 
ret/s,  with  the  consent  of  the  defendant  and  Mr.  If  t7/«,  and  that  the  Httmphreya 
laid  out  some  money  in  improving  the  defendant's  premises,  but  nothing  was 
said  as  to  how  long  the  drain  was  to  continue,  nor  was  any  thing  in  writing 
between  any  of  the  parties ;  and  when  Uie  inconveniences  such  a  drain  may 
occasion  from  smells,  and  die  necessity  of  cleaning  it  are  considered,  it  is 
almost  impossible  to  suppose  that  ff'iiiB  and  the  defendant  meant  to  run  all 
risks,  and  allow  the  parties  an  absolute  interest  so  long  as  the  defendant  should 
continue  in  possession,  or  so  long  as  it  should  be  requisite,  Sec,  But  suppose 
this  had  been  the  intendon,  can  such  an  interest  be  created  by  parol  ?  A  right 
of  way  or  a  right  of  passage  for  water,  (where  it  does  not  create  an  interest  in 
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the  land,)  is  an  incoq)oreal  ri^ht,  and  stands  upon  the  same  footing  vnth  other- 
incorporeal  rights,  such  as  rights  of  common,  rents,  advowsons,  &c.  It  lies 
jot  in  livery  but  in  grant,  and  a  freehold  interest  in  it  cannot  be  created  or 
passed,  (even  if  a  chattel  interest  may,  which  I  think  it  cannot,)  otherwise  than 
by  deed.  Terms  de  la  Ley^  a  book  of  great  antiquity  and  accuracy,  defines 
*2301    ^^  easement  to  be  a  privilege  that  one  neighbor  hath  of  another  by  *char- 

J  ter  or  prescription,  without  profit ;  and  it  instances,  *«  as  a  way  or  sink 
through  his  land,  or  such  like.**  In  Co.  Litt.  9  a.,  Lord  Coke  distinguishes 
between  corporeal  things  which  lie  in  livery,  and  incorporeal  which  lie  in  grant, 
and  cannot  pass  but  by  deed,  as  advowsons,  commons,  &c.,  and  it  seems  to  be 
his  opinion,  that,  (except  in  certain  specified  cases,)  where  livery  is  necessary 
as  to  the  one,  a  deed  is  necessary  as  to  the  other.  The  same  may  be  collected 
from  the  passage  already  cited  from  Co.  Litt.  42  a.  In  Co.  Litt.  169,  the 
excepted  case  of  parceners  is  mentioned,  and  there  it  is  said,  that  though  the 
common  of  estovers  or  pasture,  or  a  corody,  or  a  way  lie  in  grant,  they  may, 
upon  partition  between  the  parceners,  be  granted  without  deed.  So  both  Ltt- 
tteton  and  Lord  Coke  state,  in  the  same  part,  that  a  rent  may  be  granted  in  the 
case  of  parceners  for  owelty  of  partition  without  deed ;  and  Lord  Coke  notices 
that  rents,  commons,  advowsons,  and  the  like,  that  lie  in  gprant,  though  they 
cannot  pass  without  deed,  may  be  divided  between  parceners  by  parol  without 
deed.  Chattels,  whether  real  or  personal,  may  in  general  be  granted  without 
deed.  Shepherd's  Touchstone,  232  ;  and  in  the  case  of  things  lying  in  liveiTf 
a  demise  hereof  may  be  made  for  any  number  of  years  at  common  law  with- 
out deed,  but  Lord  Uoke,  in  Co.  Litt.  M  a.,  makes  a  distinction  between  origi- 
nal chattels  and  chattels  created  out  of  a  freehold  lying  in  grant,  that  the  former 
may  pass  witliout  deed,  the  latter  cannot  be  created  or  pass  without  it;  antl 
whether  tlicre  is  a  distinction  in  this  respect  between  chattel  interests  created 
out  of  freeholds  lying  in  livery  and  freeholds  lying  in  grant,  (which  I  think 
there  is  not,)  it  is  not  necessary  to  decide,  because  this  is  the  case  of  a 
*2311   *^^^^^^^^  ^^^^  ^  ^  chattel  interest.     Shepherd,  in  his  Touchst.  231, 

-I  lays  it  down,  that  license  or  l[i)erty,  (amongst  other  things,)  cannot  be 
created  and  annexed  to  an  estate  of  inheritance  or  &eehold  without  deed,  f n 
2  Roll's  Abr.  62,  it  is  laid  down  that  a  thing  lying  merely  in  grant  cannot  pass 
nmhout  deed.  In  9  Co.  9,  it  is  said,  arguendo,  that  tenant  for  life  cannot  by 
word  without  deed  have  the  privilege  of  being  dispunishable  for  waste,  and 
that  position  is  adopted  in  Shepherd,  Touchst  p.  231.  In  Gilbert's  Law  of 
Evidence,  p.  96, 6th  edition,  this  is  laid  down :  *'  If  a  man  shows  tide  to  a  thing 
lying  in  grant,  he  fails  if  the  seal  he  torn  off  from  his  deed,  for  a  man  cannot 
■how  a  title  to  a  thing  lying  in  solemn  agreement,  but  by  solemn  agreement ; 
and  there  can  be  no  solemn  agreement  without  a  seal,  so  that  possession  akxie 
is  not  suflicient,  since  the  thing  itself  does  not  lie  in  possession  but  in  agree- 
ment ;  tiicrefore  a  man  cannot  claim  a  tide  to  a  watercourse  but  by  deed,  and 
under  seal.  Bolton  v.  The  Bishop  of  Carlisle,  2  H.  Bl.  259,  is  at  variance 
with  the  position  laid  down  by  Lord  Chief  Baron  Gilbert,  that  the  party  fails 
if  the  seal  be  torn  off  the  deed.  It  was  decided  in  that  case,  that  if  the  deed 
be  destroyed,  other  evidence  may  be  given  to  «how  that  the  thing  was  once 
granted.  The  general  position,  however,  tliat  a  man  cannot  claim  tide  to  a 
thing  lying  in  grant,  but  by  deed,  was  not  questioned  in  that  case.  In  Afonk 
▼•  Butler,  Cro.  Jac.  674,  where  the  plaintifi*  in  replevin  answered  an  avowry 
for  damage  feasant  by  a  plea  of  license  from  a  commoner  who  had  right  for 
twenty  beasts,  it  was  objected  that  if  the  commoner  could  license,  he  could  not 
do  so  without  deed  ;  and  of  that  opinion  was  the  whole  court  In  Rumsey  v. 
•2^21   ^^"'*^'*»  *  ^®^'  '  ^ — ^®»  *^®  objection  to  such  a  license  on  *the  account 

J   of  its  not  being  stated  to  be  by  deed,  after  verdict  for  the  plaintiflT  on  a 

collateral  issue,  was  overruled,  because  the  license  was  only  4o  take  the  profit 

umiea  vice,  and  because  no  estate  passed  by  it     Yet  in  a  subsequent  case  of 

HoskinM  v.  Robins,  2  Vent  123 — 163 ;  2  Saund.  327,  a  similar  objection  was 
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overruled,  not  on  the  ground  that  a  parol  license  would  be  sufficient,  but  on  tlie 
ground  that  the  objection  to  the  mode  of  pleadiiig  the  license  was  waived  by 
an  issue  on  a  collateral  point,  and  fliat  afler  verdict  on  such  issue  it  must  be 
taken  that  the  license  was  by  deed ;  but,  accordijng  to  the  report  in  Saundtn^ 
Hale^  C.  J.,  and  the  court,  seemed  to  be  of  opinion  that  the  license  could  not 
be  granted  without  deed.  In  Harrison  w  Parker,  6  East,  154,  where  liberty 
and  license,  power  and  authority  were  granted  to  the  plaintiff*  and  his  heirs  to 
buUd  a  bridge  across  a  river,  from  plaintiff's  close  to  a  close  of  Sir  George 
Warren,  and  liberty  and  license  to  plaintiff  to  lay  the  foundations  of  one  end 
on  Sir  G.*s  close,  the  grant  was  by  deed.  And  in  Fentiman  v.  Smith,  4  East, 
107,  where  the  plaintiff  claimed  to  have  passage  for  water  by  a  tunnel  over 
defendant's  land.  Lord  EUenborough  lays  it  down  distincdy :  *«  The  tide  to 
have  die  water  flowing  in  the  tunnel  over  defendant's  land  could  not  pass  by 
parol  license  without  deed."  Upon  these  authorities  we  are  of  opinion,  that 
although  a  parol  license  might  be  an  excuse  for  a  trespass  till  such  license  were 
countermanded,  that  a  rigtU  and  title  to  have  passage  for  the  water,  for  a  free- 
hold interest,  required  a  deed  to  create  it,  and  that,  as  there  has  been  no  deed 
in  this  case,  the  present  action,  which  is  founded  on  a  right  and  title,  cannot 
be  supported.  The  case  of  Winter  v.  Brockwell,  8  East,  309,  which  was 
relied  *upon  on  the  part  of  the  plaintiff,  appears  clearly  distinguishable  r«ooo 
ixom  the  present.  All  tliat  the  defendant  there  did,  he  did  vpwi  his  t 
oum  land.  He  claimed  no  right  or  easement  upon  the  plaintiff  *s.  The  plain- 
tiff claimed  a  right  and  easement  against  him,  viz.  the  privilege  of  light  and 
air  through  a  parlor  window,  and  a  free  passage  for  the  smells  of  an  adjoining 
house  through  defendant's  area ;  and  the  only  point  decided  there  was,  that  as 
the  plaintiff  had  consented  to  the  obstruction  of  such  his  easement,  and  had 
allowed  the  defendant  to  incur  expense  in  making  such  obstruction,  he  could 
not  retract  that  consent  without  reimbursing  the  defendant  that  expense.  But 
that  was  not  the  case  of  the  grant  of  an  easement  to  be  exercised  upon  the 
mntor's  land,  but  a  permission  to  the  grantee  to  use  his  own  land  in  a  way 
m  which,  but  for  an  easement  of  the  plaintiff's,  such  grantee  would  have  had 
a  clear  ri^ht  to  use  it.  fVebb  v.  Paternoster,  Palm.  71 ;  ffood  v.  Lake,  Sayer, 
8 ;  and  Taylor  v.  Heaters,  7  Taunt  374,  were  not  cases  of  freehold  interest, 
and  in  none  of  them  was  the  objection  taken  that  the  right  lay  in  grant,  and 
therefore  could  not  pass  without  deed.  These,  therefore,  cannot  be  considered 
as  authorities  upon  the  point ;  and  on  these  grounds,  therefore,  that  the  right 
claimed  by  the  declaration  is  a  freehold  right,  and  that  if  the  thing  claimed  is  to 
be  considered  as  an  easement,  not  an  interest  in  the  landf  such  a  right  cannot 
be  created  without  deed  ;  we  are  of  opinion  that  the  nonsuit  was  right,  and  that 
the  rule  ought  to  be  discharged. 

Rule  discharged. 


•GEARY  V.  PHYSIC.  [•234 

An  indorsemeot  upon  a  promissory  note  written  with  a  pencil,  is  a  valid  indorsement 
within  the  custom  of  merchants. 

Assumpsit  by  (he  plaintiff  as  indorsee  against  the  defendant  as  maker  of  a 
promissory  note  for  the  sum  of  30/.  payable  two  months  after  date  to  the  order 
of  one  Folder,  and  indorsed  by  him,  Folder,  to  one  Kemp,  who  subsequently 
indorsed  the  note  to  the  plaintiff.     At  the  trial  before  Abbott,  C.  J.,  at  the  Lon* 
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don  sittings,  after  Hilary  term,  1825,  it  appeared  that  the  indorsement  by 
Kemp^  to  the  plaintiff  was  in  pencil,  and  it  was  thereupon  objected  that  the 
plaintiff  could  not  recover ;  an  indorsement  m  fmidl  not  being  such  an  in- 
dorsement as  the  law  and  custom  of  merchants  recognizes  to  be  sufficient  to 
pass  the  interest  in  a  bill  of  exchange,  and  promissory  notes  being  by  the  stat- 
ute 3  &  4  Ann.  c.  0,  ».  1,  assignable  or  indorsabie  in  the  same  manner  as  un- 
paid bills  of  exchange  are  according  to  the  custom  of  merchants.  The  Lord 
Chief  Justice,  thought  it  sufficient,  and  directed  the  jury  to  find  a  verdict  for 
the  plaintiff,  reserving  liberty  to  the  defendant's  counsel  to  move  to  enter  a  non- 
suit, if  the  court  should  be  of  opinion  that  the  indorsement  of  the  promissory 
note  in  pencil,  was  not  a  good  and  valid  indorsement.  F.  Pollock^  in  last 
Easier  term,  obtained  a  rule  niai  to  enter  a  nonsuit.  He  contended,  first,  that 
a  writing  in  pencil,  was  not  a  writing  recognized  at  common  law  ;  and  he  cited 
Co.  Lil.t  220,  a.,  where  Lord  Coke^  speaking  of  a  deed,  says,  ''  Here  it  is  to 
be  understood,  that  it  ought  to  be  in  parchment  or  in  paper.  For  if  a  writing 
*2351  ^^  ^^^  upon  a  piece  of  wood,  or  upon  a  piece  of  linen,  *or  on  the  bark 
•^  of  a  tree,  or  on  a  stone,  or  the  like,  &c.,  and  the  same  be  sealed  or  de- 
livered, yet  is  it  no  deed,  for  a  deed  must  be  written,  either  in  parchment,  or 
paper,  as  before  id  said,  for  the  writing  upon  these  is  least  subject  to  alteration 
or  corruption."  For  the  same  reasons  a  writing  ought  to  be  made  witli  mate- 
rials least  subject  to  alteration  or  corruption.  Now,  writing  made  with  a  pencil 
is  easily  altered  or  obliterated,  and  therefore,  for  the  reasons  given  by  Lord 
Coke^  where  the  law  requires  a  contract  to  be  in  writing,  it  ought  to  be  in 
writing  made  with  materials  the  least  subject  to  alteration.  Secondly,  he  con- 
tended, that  it  was  not  a  writing  according  to  the  custom  and  usage  of  mer- 
chants. In  point  of  practice  bills  of  exchange  were  generally  written  in  ink, 
and  it  lay  upon  the  plaintiff  in  this  case  to  show  by  evidence  that  this  was  a 
writing  according  to  the  custom  of  merchants. 

Thesiger^  now  showed  cause.  The  passage  cited  from  Co.  Litt.  229,  a., 
regards  only  the  materials  upon  which,  not  with  which,  a  deed  must  be  writ- 
ten ;  and  even  assuming  that  a  deed  written  in  pencil  might  not  be  good,  it  does 
not,  therefore,  follow  that  a  bill  of  exchange  so  written  may  not  be  so.  Deeds 
are  more  solemn  instruments,  and  are  intended  permanently  to  go  along  with 
the  inheritance,  but  bills  of  exchange  are  made  to  continue  in  force  for  a  very 
short  period.  Letters  and  words  traced  on  paper  by  a  pencil,  constitute  writing 
in  the  ordinary  acceptation  of  that  term.  In  Jeffrey  v.  fVaUon^  1  Stark.  267t 
92%K\  ^  memorandum  entered  in  pencil  upon  a  card  was  ^received  as  evidence 
•I  of  an  agreement ;  and  in  Byrnes  v.  Clarkaon^  1  PhiU.  22,  Sir  John 
HichoU^  was  of  opinion  that  a  will  written  by  a  testator  with  a  pencil  would 
be  valid,  provided  that  the  court  could  be  satisfied  that  he  intended  so  to  exe- 
cute his  will.  In  Green  v.  Skipworth,  1  PhiU.  63,  a  disposition  made  by  a 
testator  in  pencil  was  carried  intp  effect,  and  in  JHckenson  v.  Dickenson^  2 
PhiU.  173,  alterations  in  pencil  on  a  regularly  executed  will  were  admitted  to 
probate.  Sir  John  NiehoU^  said  *<  there  was  no  doubt  that  in  point  of  law 
they  must  be  considered  as  equally  valid  as  if  made  in  ink,  provided  the  de- 
ceased intended  them  to  take  effect."  Now,  there  can  be  no  question  as  to  the 
intention  here.  For  here  Kemp,  not  only  wrote  his  name  on  the  note  in  pen- 
cil, but  he  passed  it  from  his  hand  to  another,  thereby  clearly  showing  that  he 
intended  to  transfer  the  property  in  the  note.  The  authorities,  therefore,  show 
that  this  indorsement  in  pencil  is  an  indorsement  in  writing  within  Che  legal 
meaning  of  that  term.  Secondly,  it  is  an  indorsement  in  writing  within  Uie 
usage  and  custom  of  merchants.  That  usage  requires  that  the  indorsement 
should  be  in  writing ;  it  refers  to  the  act  to  be  done,  and  not  to  the  particular 
mode  or  the  materials  with  which  it  is  to  be  done.  The  aigument  addressed 
to  the  court  on  the  part  of  the  defendant  goes  to  confound  the  usage  with  the 
practice.  If  the  usage  requires  not  only  that  the  indorsement  should  be  in 
writing,  but  that  it  should  be  written  in  a  particular  mode,  it  will  be  a  matter 


444  Geaby  0.  Physic.  H.  T.  1826.  [236 

of  enquiry  whether  the  color  of  the  iiik,  or  the  species  of  paper  on  which  the 
bill  is  written,  be  such  as  is  required  by  the  custom. 

*F.  PoUoch  contra.  The  passage  from  Co.  IML  was  cited  to  show  r9237 
that  where  the  law  required  a  contract  to  be  in  writing*  it  required  that  *- 
it  should  be  written  on  materials  which  were  the  least  subject  Id  alteration ; 
and  from  thence  it  was  inferred  that  the  law,  for  the  same  reason,  would  require 
that  it  should  be  wri^n  with  materials  having  the  same  quality,  genaral  con- 
venience certainly  requiring  that  negotiable  instruments  should  be  written  with 
materials  more  durable  than  pencil.  It  lay  upon  the  plaintiff  to  show  that  such 
a  writing  was  a  writing  withm  the  custom  of  merchants,  and  thai  he  has  not 
done.  Suppose  the  indorsement  on  the  paper  had  been  scratched  with  a  pin, 
or  with  the  inverted  end  of  a  pencil,  would  thai  have  been  a  writing  according 
to  the  custom  of  merchants  ? 

Abbott,  C.  J.  There  is  no  authority  for  saying  that  where  the  law  requires 
a  contract  to  be  in  writing,  that  writing  must  be  in  ink.  The  passage  cited 
from  Lord  Coke,  shows  mat  a  deed  muat  be  written  on  paper  or  parchment, 
but  it  does  not  show  that  it  must  be  written  in  ink.  That  being  so,  I  am  of 
opinion  that  an  indorsement  on  a  bill  of  exchange  may  be  by  writing  in  pen- 
ciL  There  is  not  anv  great  danger  that  our  de^ion  will  induce  individuals  to 
adopt  such  a  mode  of  writing  in  preference  to  thai  in  general  use.  The  ioi- 
perfection  of  this  mode  of  writing,  its  being  so  subject  to  obUleration,  and  the 
mipossibility  of  proving  it  when  it  is  oblileraled,  will  prevent  its  being  gen^ 
rally  adopted.  There  being  no  authority  to  show  that  a  contract  which  ihfi 
law  requires  to  be  in  writing  should  be  written  in  any  particular  mode,  or  with 
any  specific  material,  and  the  law  of  merdumts  requiring  only  that  an  indorse- 
ment *of  bills  of  exchange  should  be  in  writing,t  without  spe^yii^  ihe  r«23s 
manner  with  which  the  writing  is  to  be  made,  1  am  of  opinion  that  the  ^ 
indorsement  in  this  case  was  a  sufficient  indorsement  in  writing  within  tha 
meaning  of  the  law  of  merchants,  and  that  the  pn^rty  in  the  bill  passed  by 
it  to  the  plaintiff. 

Batlet,  J,  I  think  that  a  writing  in  pencil  is  a  wrhmg  within  die  meaning 
of  that  term  at  common  law,  and  that  it  is  a  writing  within  the  custom  of  mer- 
chants. I  cannot  see  any  reason  why,  when  the  law  requires  a  contract  to  be 
in  writing,  thai  contract  shall  be  void  if  it  be  written  in  pencil.  If  the  cha- 
racter of  the  handwriting  were  thereby  wholly  destroyed,  so  as  to  be  incapable 
of  proof,  there  might  be  something  in  the  objection ;  but  it  is  not  thereby  des- 
troyed, for,  when  the  writing  is  in  pencil,  proof  of  the  character  of  the  hand- 
writing may  still  be  given.  I  think,  therefore,  that  this  is  a  valid  writing  at 
common  law,  and  also  that  it  is  an  indorsement  according  to  the  usage  and 
custom  of  merchants  ;  lor  thai  usage  only  requires  thai  the  indorsement  should 
be  in  writing,  and  not  that  that  writing  iihould  be  made  with  any  iqiecific  ma- 
terials. 

HoLBOTS,  J.,  concuRed. 

Bule  discharged. 

t  Sm  the  custom  stated  in  LiUwUgB,  678. 
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*R£X  tf.  BRODERIP,  Esq. 

Whether  a  conviction  of  a  waterman  for  carrying  in  his  boat,  upon  (he  ri?er  Thawte^  more 
persons  than  are  allowed  by  law,  nrast  be  foanded  upon  testimony  given  upon  oath, 
quare. 

That  point  bein^  doubtful,  the  court  refused  a  mandamut  to  compel  a  magistrate  to  en- 
force the  conviction. 

W.  KiONEB  was  convicted  in  the  pen^ty  of  6/«  before  tvro  of  the  overseen 
and  rulers  of  the  socie^  or  company  of  watermen,  wherryraen,  and  lightermen* 
using,  occupying,  or  exercising  any  rowing  upon  the  river  Thames  between 
Graveaend  in  the  county  of  JTeiU,  and  H^dsor  in  the  county  of  Berks,  on  the 
complaint  of  TTiomas  lieal^  a  waterman  and  wherryman  rowing  and  working 
boats  upon  the  river  Tfuimes  between  the  limits  aforesaid,  and  a  freeman  of  the 
aforesaid  socie^  or  company,  for  working  a  boat  for  hire  and  gain  on  the  river 
Thames,  at  Richmond,  in  the  county  of  Surrey,  between  the  limits  aforesaid, 
and  receiving,  taking,  and  carrying  in  the  said  boat  more  than  eight  passengers 
at  one  and  £e  same  time.  The  penalty  not  having  been  paid,  an  application 
was  made  to  the  defendant,  a  justice  of  peace,  to  issue  his  warrant  against  Kid* 
ner,  but  he  refused,  on  the  ground  that  the  complainant  had  not  been  examined 
on  oath.  It  appeared  now  to  be  a  matter  of  doubt  upon  the  construction  of  the 
statute,  whether  it  were  or  were  not  necessary  that  the  complainant  should  be 
examined  upon  oath.  Tlie  10  G.  2.  c.  31.  s.  .8,  subjects  any  waterman  carry- 
ing any  more  than  a  limited  number  of  passengers  in  his  boat,  on  being  con- 
victed by  the  oath  of  one  or  more  credible  witness  or  witnesses,  or  by  the 
confession  of  the  party  or  parties  before  the  Lord  Mayor  of  the  city  of  London, 
or  one  or  more  justices  of  the  peace,  to  a  penalty.  The  34  G.  3.  c.  66.  s,  6, 
which  gives  a  general  mode  of  proceeding  for  the  recovery  of  penalties  inflicted 
*2401  ^^  ^^  ^^^^  relating  to  watermen  on  the  river  *77ikimf»,  before  the  Lord 
^  Mayor  and  justices  of  the  peace,  requires  them  to  examine  vpon  oath 
the  complainant  or  any  witness  or  witnesses.  The  ninth  section  of  that  statute 
gives  jurisdiction  to  the  overseers  and  rulers  of  the  watermen's  company  in 
cases  arising  between  waterman  and  waterman,  to  hear  and  determine  concern- 
ing any  such  offence,  and  convict  the  offender ;  and  enacts,  **  that  it  shall  be 
lawful  for  tliem  to  summon  the  party  accused,  and  he,  being  before  them,  to 
hear  and  examine  the  complainant,  or  any  witoess  or  witnesses  touching  such 
offence,  and  to  determine  concerning  the  same."  It  then  enables  them  to 
impose  a  fine,  and  in  case  of  non-payment  of  the  same,  that  U  shall  be  lawful 
for  the  mayor  or  justices,  upon  production  of  such  conviction,  to  issue  his  or 
their  warrant  for  apprehending  the  offender,  and  to  commit  him  to  prison  unless 
snch  penalty  be  paid.  The  twelfth  section  enacts,  that  in  every  case  in  which 
any  oath  is  by  that  act  directed  to  be  taken,  the  mayor  and  justices  respectively 
before  whom  such  oath  is  directed  to  be  taken,  shall  have  full  power  to  admin- 
ister the  same.  A  rule  nisi  for  a  mandamus  had  been  obtained,  on  the  ground 
tfkat  the  statute  was  imperative  on  the  magistrate  to  issue  his  warrant  on  proof 
of  the  conviction  and  non-payment  of  the  penalty. 

The  Attorney  General  and  Maule  were  now  heard  against  the  role,  and 
BoUand,  contra. 

Per  Curiam.  It  is  not  clear  that  it  was  the  duty  of  the  justiee  to  issue  his 
warrant  in  this  case.  The  words  of  the  ninth  section  are,  ^  that  it  shall  be 
lawful  ^r  the  mayor  or  jusdces  to  issue  the  warrant  ;*'  not  that  they  are 
•2411  ^^9^^^  so  to  do.  Besides*  it  is  at  least  donhtfiil  ^^whether  the  convie* 
J  tion,  not  having  taken  plaee  ufx>B  examin^tieg  on  oatfi,  was  legal:  and 
tfiis  conrt  wifl  not  compel  a.  magistrate  to  do  that  which  may  sobjeet  lum  to  aa 
aetion  of  trespass. 

Rale '.lisehasyid, 

2P 
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The  KING  v.  The  Justices  of  SURREY. 

The  noticfs  of  boF^nf  aap*eial  eewions  for  the  purpoie  of  diverting  ■  public  highway, 
mufll  be  given  to  the  juBtieas«f  the  peace  of  the  county  acting  within  the  district,  by 
the  high  conatable  of  the  handre<f. 

An  order  was  made  by  justices  at  special  seauons,  for  diverting  and  turning 
a  certain  part  of  a  public  footway  called  the  TT^e  BUhov^s  fValk,  in  the  parish 
of  Lambeth^  in  the  country  of  Surrey.  The  notice  of  koldiDg  the  special  ses- 
sions was  served  on  the  several  magistrates  of  the  division  by  the  clerk  of  the 
magistrates  and  not  by  the  high  constable.  There  was  no  appeal  against  the 
order.  The  Court  of  Quarter  Sessions  were  of  opinion  that  the  special  ses- 
sions  had  not  been  duly  convened,  inasmuch  as  the  notice  of  holding  the  sessioaa 
ouffht  to  have  been  served  by  the  high  constable,  and  refused  to  confirm  the 
order.  A  rule  nisi  having  been  obtained  for  a  mandafnus,  commanding  the  jus- 
tices to  confirm  the  order, 

Nolan  and  Bamewail  now  showed  cause.  By  statute  65  G.  3.  e.  68.  8. 2, 
justices  may  by  an  order  made  at  some  special  sessions,  divert  and  turn  high- 
ways, bridleways,  or  footways.  In  Bex  v.  7%e  Justices  of  Worcestershire^  2 
B.  &,  A.  228,  it  was  held  that  the  special  sessions  must  be  convened  in  the 
manner  point«^d  out  by  the  13  G.  3.  c.  78.  s,  62,  which  enacts  <*  that  it  shall  be 
kwfiil  for  any  two  *justices  of  the  peace  within  their  respective  limits  r«o4o 
to  hold  any  special  sessions  for  executing  the  purposes  of  that  act,  and  ^ 
to  adjourn  the  same  from  time  to  time  as  they  shall  think  fit,  causing  notice  to 
be  given  of  the  time  and  place  of  holding  such  special  sessions,  and  of  the 
adjournments  tliercof,  to  the  several  justices  acting  and  residing  within  such 
limits,  by  the  high  constable^  or  other  proper  officer  xcithin  the  same?^  The 
latter  words  "o//*er  proper  officer^^  must  mean  ofilicer  ejusdem  generis  with  the 
high  constable.  The  latter  is  an  ofilicer  known  to  the  law,  having  certain  pub- 
lic duties  to  perform,  for  the  neriect  of  which  he  is  liable  to  punishment.  The 
clerk  to  the  magistrates  of  the  division  is  not  an  ofiicer  recognized  by  the  law  ; 
he  may  be  dismissed  from  his  ofiice,  but  he  cannot  be  punished  for  not  obeying 
the  orders  of  the  magistrate.  The  terms  "  other  proper  officer**  ^PP^X  to  any 
ofiicer  of  a  town  corporate  analogous  to  a  high  constable  in  a  hundred,  for  this 
statute  gives  the  same  power  to  justices  in  corporations  as  to  justices  of  counties. 

Scarlett  and  Thesiger^  contra.  That  part  of  the  clause  which  enacts  that 
the  magistrates  shall  cause  notice  to  be  given  to  the  justices  by  the  high  consta- 
ble or  other  proper  officer,  is  merely  directory.  The  object  of  the  legislature 
was  that  the  justices  should  have  notice,  in  order  that  they  might  consider  the 
propriety  of  making  the  order.  If  this  object  be  attained,  it  is  immaterial  by 
whom  the  notices  are  given.  In  ordinary  cases  the  high  constable  rarely  serves 
the  notices  personally,  but  deputes  some  person  to  execute  that  duty  for  him. 
And  if  notices  served  by  such  a  deputy  are  sufiScient,  much  more  ought  they 
to  be  considered  qo  when  they  are  'given  by  the  clerk  to  the  magistrates,  r*©^-! 
whose  functions  are  probably  known  to  them  all,  and  who  being  clothed  L 
with  an  official  character,  may  be  fairly  regarded  as  a  proper  officer  within  the 
intention  of  the  act.  The  case  of  Bex  v.  The  Justices  of  Worcestershire^  % 
B.  &  A.  228,  rather  fortifies  this  view  of  the  question,  for  it  seems  to  regard  as 
the  primary  object  of  the  legislature  that  reasonable  notice  in  point  of  time  of 
holding  a  special  sessions  should  be  given,  and  that  if  the  magistrates  in  that 
case  had  received  such  notice,  the  oiSer  would  have  been  good.  The  act  is 
imperative  so  far  as  it  requires  the  justices  to  cause  notice  to  be  given ;  it  is 
directory  only  so  far  as  the  mode  of  giving  the  notices  is  considered.  This  is 
the  more  reasonable  construction  of  3ie  act,  especially  when  it  is  considered 
that  the  subsequent  statute  55  G,  3.  c.  68,  requires  notices  of  the  intention  of 
stopping  up  or  diverting  the  way  to  be  given,  not  only  to  the  justices,  but  to  all 
other  persons  residing  in  the  neighborhood. 
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Abbott,  G.J.  By  tlw  sfat  13  O,  3.  c.  78.  9,  62,  justices  in  corporations, 
as  well  as  juslices  in  counties,  have  power  to  act  within  the  limits  of  their 
.  reject! ve  jurisdictions.  I  think  the  words,  other  proper  officer ^  mean  an  officer 
of  a  corporation  analogous  to  a  high  constable  in  a  hundred  ;  and  if  tliat  be  the 
meaning  of  those  woi^,  then  it  is  very  clear,  that  in  a  county  the  high  consta- 
ble of  Sie  hundred  is  the  proper  officer  to  give  the  notices ;  and  as  £e  notices 
in  this  case  were  not  given  by  the  high  constable,  I  think  that  the  special  ses- 
^441  ^^^"^  ^ere  not  duly  convened,  and  consequently  the  Court  of  ^Quarter 
•I  Sessions  were  right  in  refusing  to  confirm  the  order.  The  enactment, 
as  to  the  mode  of  iconvening  the  special  sessions,  is  not  to  be  considered  a  mere 
matter  of  form.  It  is  obvious  that  the  legislature  intended  that  all  the  justices 
acting  within  the  district  should  have  an  opportunity  of  being  present  to  consider 
the  propriety  of  making  the  order.  That  object  will  be  best  attained  by  having 
the  notices  of  holding  &e  sessions  served  upon  the  different  magistrates  by  that 
officer,  whose  duty  it  is  to  execute  the  orders  of  the  magistrates,  and  who  is 
liable  to  punishment  if  he  neglectp  his  duty.  The  clerk  to  the  magistrates  might 
be  dismissed  from  his  office  if  he  neglected  to  obey  the  orders  of  the  magis- 
trates, but  I  am  by  no  means  preparea  to  say  that  he  would  therefore  be  liable 
to  punishment.  Upon  the  whole,  I  am  of  opinion  that  notice  of  the  time  and 
place  of  holding  the  special  sessions  ought  to  have  been  given  by  the  high  con* 
stable,  and  that  not  having  been  done  in  this  instance,  the  proceedings  were 
irregular.  The  sessions,  therefore,  were  right  in  refusing  to  confirm  the  order, 
and  the  rule  for  a  tnandamuB  must  be  discharged. 

Rule  discharged. 


BROOKHOUSE  v.  The  Sheriff  of  DERBYSHIRE. 

Rberiff  arrested  A.  B.  on  the  13th  of  Navewtber,  upon  a  writ  returnable  the  15th,  and  suf- 
fered him  to  go  at  lar^ce  without  givins  a  bail-bond,  and  afterwards  returned  eepi  corpus. 
Bail  above  were  put  m  on  the  17th  ofDeetmber,  and  on  the  same  day  A.  B-  was  ren- 
dered, but  notice  of  render  was  not  given  until  the  13th  oi  January,  An  action  against 
the  sheriff  for  the  escape  was  commenced  on  the  19th  of  December,  The  court  stayed 
the  proceedings  upon  pasrment  of  costs  up  to  the  time  when  notice  of  render  was  given, 
and  the  costs  of  the  motion. 

On  the  1 3th  of  November  the  defendant  arrested  A.  B,  at  the  suit  of  the 
plaintiff,  under  a  writ  returnable  on  the  15th,  and  suffered  him  to  go  at  large 
♦24 '51  w*^^'^*  •taking  a  bail-bond.  On  the  17th  of  November^  the  sheriff  was 
J  ruled  to  return  the  writ,  and  returned  cepi  corpus^  the  party  at  that  time 
being  at  large.  No  rule  to  bring  in  the  body  was  ever  served.  On  the  17th 
of  December  special  bail  were  put  jn,  and  the  defendant  was  rendered,  but 
notice  of  the  render  was  not  given  until  tlie  1 3th  of  January.  An  action  for 
the  escape  was  commenced  against  the  sheriff  on  the  10th  of  December ^  and  a 
rule  having  been  obtained  for  staying  tlie  proceedings  in  that  action. 

George  showed  cause,  and  contended,  that  as  the  action  was  commenced 
before  any  notice  of  render  was  given,  the  preceedings  could  not  be  stayed,  and 
he  relied  upon  the  decision  of  the  Court  of  C.  P.  in  Bum  v.  The  Sheriff  of 
MiddU^ex,  2  Marsh.  261. 

N.  R.  Clarke,  contra,  contended,  that  as  the  render  was  actually  made  before 
the  commencement  of  the  action  for  the  escape,  and  no  trial  had  been  lost  in 
the  original  action,  the  rule  ought  to  be  made  absolute ;  and  he  cited  Pariente 
V.  Plumbtree,  2  B.  ^  P.  36,  and  Allingham  v.  Flower,  2  B.  d^  P.  246. 
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Per  Curiam,  Under  the  circomstaDces  of  this  case,  we  think  that  the  role 
must  be  made  absolute,  upon  payment  of  costs  up  to  the  time  when  notice  of 
render  was  given,  and  the  costs  of  this  motion. 

Rule  absolute. 


•The  KING  V.  STEVENS.  [♦246 

Indictment  for  perjury  alleged  that  on  the  trial  of  an  indictment  againat  /.  1/.,  defendant, 
intending  to  injure  /.  H,,  and  to  caaae  him  to  be  wrongfully  convicted,  appeared  aa  a 
witneas,  and  was  eworn,  dec.,  *'  and  then  and  there  faUely  and  malicionaly  gave  false 
testimony  against  /.  /f.,  by  falaely  depoainVf"  dLc,  and  ao  the  iurora  say  that  defend- 
ant committed  wilful  and  corrupt  perjury  :  field,  in  arreat  of  judgment,  that  tbia  count 
was  bad,  for  not  alleging  that  defendant  wtlfuUy  or  corruptly  swore  falaely. 

Another  count  alleged,  that  at  the  trial  of  J.  H,  he  was  found  guilty,  **  by  means  of  the 
false  and  material  teatimony  of  defendant  in  the  firat  count  mentioned  ;*'  that  a  rule 
fitirt  for  a  new  trial  was  sranied,  and  that  defendant  knowingly,  falsely,  wilfully,  and 
corruptly  made  affidavit  tnat  the  evidence  given  by  him  at  the  trial  of  /.  JL  was  true, 
"whereas  it  was  false  in  the  particulara  in  the  first  count  aasigned  and  set  forth:" 
Held,  that  thia  count  alao  waa  bad ;  for  that  it  should  have  averred  distinctly  that 
defendant  was  aworn  aa  a  witneas,  and  deposed  to  certain  facta  at  the  trial  of  J.  H., 
instead  of  leaving  it  to  be  taken  by  intendment. 

Indictment  for  peijury.  The  first  count  stated,  that  on,  Slc^  J.  H.  was  in 
due  form  of  law  tried  upon  a  certain  indictment  then  depending  against  him  in 
the  Court  of  King's  Bench ;  that  the  defendant  wickedly  devising  and  intend- 
ing to  injure  and  aggrieve  the  said  ■/.  H.y  and  to  cause  nim  to  be  wrongfully 
convicted,  did,  at  the  trial  of  the  said  indictment,  appear  as  a  wimess,  and  was 
then  and  there  sworn,  &c.,  and  then  and  there  faUely  and  maliciously  gave 
false  testimony  against  the  said  J.  H,  in  support  of  the  said  matters  charged 
against  the  said  «/.  H.  in  the  said  indictment,  by  then  and  there  deposing  and 
giving  in  evidence,  &c.  (the  evidence  was  then  set  out,  materially  averred,  and 
perjury  assigned  upon  each  part  of  it.)  And  so  the  jurors  say  that  J,  S,  did, 
in  manner  and  form  aforesaid,  commit  wilful  and  corrupt  perjury.  The  fifth 
count,  (the  only  one  that  differed  materially  from  the  first,)  stated,  that  at  the 
trial  of  the  said  indictment,  the  said  J.  H,^  by  means  of  the  false  and  material 
testimony  of  the  said  «/.  5.,  in  the  said  first  count  of  this  inquisition  mentioned, 
was  unlawfully  and  untruly  found  guilty.  That  a  rule  nisi  for  a  new  trial  was 
granted,  and  thereupon  •/.  S,  minding  and  wickedly  imagining,  devising,  and 
intending,  by  falsehood  and  wicked  means,  to  prevent  and  hinder  the  said  rule 
from  being  made  absolute,  *and  to  prevent  justice,  &;c.,  came  before  r«o47 
PV.  E,  W.  T,  a  commissioner,  &c.,  and  was  then  and  there  duly  *- 
sworn,  (ff^.  E.  W,  T,  having  full  power  to  administer  an  oath  in  that  behalf,) 
and  being  so  sworn,  knowingly,  falsely,  wickedly,  wilfully,  and  corruptly  did, 
then  and  there,  before,  dice,  depose,  swear,  and  make  affidavit  in  writing,  in 
substance  that  the  evidence  which  he  •/•  S.  had  given  on  the  said  trial  was 
true.  Whereas,  in  truth  and  in  &et,  the  evidence  which  ^e  said  •/.  S,  had 
given  on  the  said  trial  was  not  true,  but  was  false  in  the  particulars  in  tht 
said  first  count  of  this  inquisUum  assigned  and  sH  farthj  and  which  said 
particulars  were  then  and  there  material  in  respect  of  the  said  indietmBnt,  axid 
of  the  said  rule,  dltc.  Plea,  not  guilty.  At  the  trial  before  Burroughs  J.,  at 
the  Spring  assizes,  1825,  for  the  county  of  Cornwall^  die  defendant;  wvs  found 
guilty,  and  in  Eawter  term  a  mle  was  obtained  fbr  arresting  tke  jadgtnenu 
againstf  wkicb 

WikUr  9ev|t,  and  Mamdng^  showed  cause;    Takim  the  whole  ef  the  fiitt 
count  of  thflfl  itddst«iettt  together,  the  fak  eonstraetioQ.  ofit  it  thai  the  deinMbnt 
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is  chaiged  with  havinff  knowingly  given  false  testimony  on  the  trial  of  HaUt, 
The  rule  was  obtained  on  the  authority  of  Rex  v.  Greepe,  2  Salk.  513  ;  and 
Kex  V.  Harris^  5  B.  &  A.  926.  But  the  objection  to  the  indictment  in  the 
former  was,  that  the  witness  was  alleged  to  have  sworn  that  A.  B,  was  at 
Newnhmfi^  innuendo  Ncwnham  in  Devon  ;  that  Newnham^  witliout  more, 
was  too  vague,  and  that  an  innuendo  could  not  make  it  good,  and  upon  that 
•24R1  &^^""^  ^^  judgment  was  arrested :  but  that  judgment  was  *afterwards 
J  reversed  in  the  House  of  Ijords,  1  Ld.  Raym  256.  The  indictment 
m  Rex  V.  Harris  set  out  two  contradictory  statements,  made  on  oath  by  the 
defendant,  and  concluded  •*  and  so  the  defendant  committed  wilful  and  corrupt 
peijury,'*  without  saying  which  statement  was  true,  and  which  false.  The 
indictment  was  held  bad  on  the  ground  that  it  was  in  tlie  alternative,  and  that 
%  conviction  upon  it  could  not  be  pleaded  to  a  subsequent  prosecution  for  the 
same  offence.  It  is  not,  therefore,  an  authority  for  this  case.  The  cases  men- 
tioned in  3  Inst.  167,  turned  upon  the  particular  words  of  the  statute  5  EHz. 
c.  9,  in  which  the  words  "  wilful  and  corrupt,"  are  used  to  define  the  offencr 
contemplated  by  die  statute.  Cox*s  case,  1  Leach,  71,  shows  that  the  won) 
vniful  is  not  necessary  in  an  indictment  for  penury  at  common  law.  In  thit 
indictment  it  is  alleged  that  the  defendant  "  nutticiottsly  swore  falsely,  intend 
ing  to  cause  Hahe  to  be  wrongfully  convicted,"  that  is,  equivalent  to  stadiig 
that  he  corruptly  swore  falsely.  [Holroyd^  J.  Must  you  not  add  the  epithets 
constituting  the  gist  of  the  offence  to  the  description  of  the  offence  itself,  and 
not  the  intention  ?]  In  3  Inst  164,  Lord  Coke  defines  perjury  in  these  word» : 
"  Perjury  is  a  crime  committed  when  a  lawful  oath  is  administered,  by  any 
that  hath  authority,  to  any  person  in  any  judicial  proceeding,  who  swearelh 
absolutely  and  falsely  in  a  matter  material  to  the  issue  or  cause  in  question, 
by  their  own  act,  or  by  the  subornation  of  others."  There,  falsely  seems  to 
be  used  in  the  same  sense  as  in  attaint  for  false  verdict,  and  there  the  writ 
directs  jurors  to  be  summoned  to  inquire  whether  the  former  jury  have  made 

♦2491  *  -^^^'^  ^^*^'  ^^^^'  ^'  ^'  *^^'  ^*  ^*  *difficuU  to  understand,  then,  why 
J  the  allegadon  in  an  indictment  for  perjury  at  common  law,  that  a  wit- 
ness maliciously  swore  falsely,  should  not  be  sufficient  At  uU  events  this 
objection  cannot  be  urged  against  the  last  count  but  it  will  be  contended  that 
the  reference  to  the  first  count  is  too  vague.  But  this  last  count  states  that  the 
defendant  wilfully  and  corrupUy  made  a  false  afiUdavit  that  his  evidence  given 
on  the  trial  of  Halse  was  true ;  and  then,  instead  of  enumerating 'the  particulars 
in  which  that  evidence  was  false,  it  refers  to  the  assignments  of  perjury  in  the 
first  count  Had  those  assignments  been  repeated  in  the  last  count,  it  would 
clearly  have  sufficed,  but  by  the  reference  they  are  virtually  incorporated  in  it 

C,  F,  fnUiams^  Bayley,  and  Carter^  contra,  were  desired  by  the  court  to 
confine  their  observations  to  the  last  count  If  the  first  count  is  bad  on  the 
grounds  which  have  been  argued  on  the  other  side,  the  last  count  must  be  also 
bad.  It  contains  no  assignment  of  perjury,  save  that  in  the  first  count,  and 
if  perjury  is  not  well  assigned  in  that  count  it  cannot  be  any  better  in  the  last 
Again,  the  last  count  does  not  set  out  any  particular  evidence  given  by  the 
defenc^^nt  it  does  not  even  contain  any  direct  allegation  that  the  defendant  gave 
evidence  on  Haise*s  trial,  with  reference  to  which  the  affidavit  is  stated  to  have 
been  afterwards  made. 

Abbott,  C.  J.  I  am  of  opinion  that  this  rule  must  be  made  absolute.  As 
to  the  first  class  of  counts  the  objection  is,  that  they  do  not  chaige  that  the 
defendant  swore  vnlfuUy  or  corruptly.  Every  definition  of  peijury  is  swear- 
•2&01  "^  wilfully  and  corruptiy  that  which  is  false.  •Whether  the  word 
J  maUeiotisly  might  supply  the  place  of  either  wilfiilly  or  corruptly,  it  is 
not  necessary  to  ^termine,  for  neither  of  those  words  is  found  in  the  counts  in 
qnestion,  and  Cox's  case,  which  has  been  referred  to,  proves,  at  all  events,  that 
such  counts  are  insufficient  I  now  come  to  the  consideration  of  the  last  count 
It  is  in  a  form  perfectly  noveL    It  was  intended  to  allege  peijury  in  an  affida 
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vit  made  in  thb  court  In  the  ordinary  course  of  pleading,  the  first  step  would 
have  been  to  charge  that  there  had  been  a  trial,  and  that  the  defendant  was 
8 worn  as  a  witness ;  tlie  second,  that  he  swore  such  and  such  things ;  the  third, 
that  the  matter  was  false,  and  so  on.  Here  there  is  no  distinct  averment  that 
the  defendant  was  sworn  as  a  witness,  or  of  what  he  swore.  But  the  fact  of 
his  having  been  sworn  must  be  taken  by  intendment.  Were  we  to  do  that,  as 
we  are  desired  to  do,  in  support  of  this  indictment,  we  should  furnish  a  prece- 
dent for  a  very  loose  and  insufficient  mode  of  charging  a  very  serious  offence, 
which  has  always  hitherto  been  required  to  be  charged  with  great  certainty 
and  particularity.  I  think  that  these  novel  attempts  in  pleading  are  not  to  be 
encouraged^  and  that  the  judgment  must  be  arrested. 
The  rest  of  the  court  concurring, 

Rule  absolute* 


•Ex  parte  PAIN.  ['asi 

By  ihe  6  G,  4,  c.  lOfi  «.  3,  it  was  enacted,  that  veaeels  of  a  certain  description  found  "in 
any  part  of  the  Bri<if A  or /ritA  CAniineZf,  or  elsewhere  on  the  high  aeas,  within  one 
hundred  leagaes  of  the  coasts  of  the  United  Kingdom,"  having  **  in  any  manner  attached 
thereto"  casks  of  certain  dimensions,  "  of  the  sort  or  description  used,  or  intended  to 
be  ased,  or  fit  or  adapted  for  the  smuggling  of  spirits,  (unless  such  casks  are  really  neces 
sary  for  the  use  of  such  vessel,  or  arc  a  part  of  her  cargo,  and  included  in  the  regular 
official  documents  of  such  vessel,")  the  casks,  vessel,  &c.  shall  be  forfeited.  By  s.  49, 
certain  persons  found  to  have  been  on  board  such  vessels  liable  to  forfeiture,  are  sub* 
iected  to  certain  punishments.  A  conviction  stated  that  A.  B.  was  convicted  of  having 
been  found  on  board  a  vessel  liable  to  forfeiture ;  *'  for  that  it  was  found  in  the  British 
Channtlt  having  in  a  certain  manner  attached  thereto  divers,  to  wit,  twenty  casks,  (of 
the  dimensions  mentioned  in  s.  3.)  and  of  the  sort  or  description  used,  or  intended  to  be 
used,  for  the  smuggling  of  spirits,  the  said  casks  not  being  really  necessary  for  the  use 
of  the  vessel,  and  included  in  the  regular  official  documents  of  the  vessel :"  Held,  first, 
that  ihe  vessel  being  found  in  the  Dritigk  Channel,  it  was  not  necessary  to  allece  that 
she  was  wiihin  one  hundred  Icsgues  of  the  coast.  Secondly,  that  the  statement  that  the 
casks  were  *'  in  a  certain  manner"  attached  to  the  vessel  was  sufficient.  Thirdly,  that 
it  was  not  necessary  to  negative  that  ihe  casks  were  part  of  the  cargo,  the  conviction 
statine  (hat  they  were  not  included  in  the  official  documents  of  the  vessel.  Fourthly , 
that  the  allegation  that  the  casks  were  **of  the  sort  or  description  used,  or  intended  to 
be  used,  fox  the  smuggling  of  spirits,"  being  in  the  alternative,  was  bad. 

Plait  loovsad  for  a  writ  of  habeas  corpus  to  bring  up  the  body  of  Pain^  in 
order  to  have  ihkn  discharged.  The  prisoner  had  been  convicted  under  the 
6  (r«  tf'C  100,  «•  3^  The  conviction  stated,  that  an  information  was  exhibiteu 
against  P4nn,  which  charged  that  he  was  on,  &c.  discovered  to  have  been  on 
i^ard  a  certain  boat  on  the  high  seas,  then  liable  to  forfeiture  under  the  provi- 
«aoiifl  of  a^sertain  act  of  parliament  relating  to  the  revenue  of  customs.!    *'  For 


that  the  boat  *not  being  flquare-rigged,  and  belonging  in  the  whole  to 
his  said  majesty *s  subjects,  on,  &c.,  was  discovered  to  have  been  in  a 
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t  8«r  theSO.  4,£.  106,  s.  3,  it  is  enabled,  '*  That  if  any  vessel  or  boat,  not  being  square- 
rigged,  belonging  in  ihc  whole  or  in  part  to  his  majesty's  subjects,  or  whereof  one  half 
oi  the  persons  on  board,  or  discovered  to  have  been  on  board  the  said  vessel  or  boat,  shall 
he  eubjeeie  of  his  tnajesty,  shall  be  found  in  any  part  of  the  British  or  Irish  Channels,  or 
elsewhere  on  the  high  seas,  wiihin  one  hundreo  leagues  of  any  part  of  the  coasts  o(  the 
I) fit i<ed  Kingdom,  or  shall  be  discovered  to  have  been  wiihin  the  said  limits  or  distances, 
having  on  board,  or  «m  any  manner  attained  or  afijsed  thereto,  or  conveying  or  having  con- 
veyed in  any  manner  any  brandy,  &c.,  or  any  cor^l^ge,  dtc,  or  any  casks  or  other  ves- 
sels wjwteoever  oapahlc  of  containing  liquids  of  less  size  or  content  than  forty  gallons,  of 
the  sort  or  description  us£d  or  intended  to  be  Mtsed,  or  fU  or  adapted  for  the  smuggling  of 
smritSt  ^..  <unlees  such  eordage  or  other  articles  aa  aforejiaid  are  really  necessary  for 
the  uaa  of  the  said  vessel,  or  are  a  part  of  the  caroo  of  the  aaid  vessel,  omd  included  ip 
the  regular  official  docmaenis  of  the  said  vessel,)  tbeii,  and  in  such  caae,  the  said  spirits 
^e.,  together  wUfa  the  csAa,  4tc.,  and  alao  iha  vessel,  ike.,  shsii  fae  iprJOeited." 


a52] 


5  Baenbwall  &  Cress w£i.ii.  451 


certain  part  of  the  British  Channel^  having  in  a  certain  manner  attached  to  the 
said  boat  divers,  to  wit,  twenty  casks,  capable  of  containing  liquids,  of  less  size 
and  content  than  forty  gallons  each,  and  of  the  sort  and  description  itsed  or 
intended  to  be  need  for  the  smuggling  of  spirits,  the  said  casks  not  being  really 
necessary  for  the  use  of  the  said  boat,  and  included  in  the  official  document  of 
such  boat,  contrary  to  the  form  of  the  statute.  The  said  H.  Pain  being  dis* 
covered  to  have  been  on  board  the  said  boat  at  the  time  of  her  becoming  and 
being  so  subject  and  liable  to  forfeiture,  4dc."  The  warrant  of  commitment 
followed  the  conviction.  Four  objections  were  taken  to  the  conviction ;  first, 
that  the  offence  was  described  in  Uie  alternative,  viz.,  that  the  boat,  on  board 
which  the  prisoner  had  been,  was  discovered  to  have  been  in  a  certain  part  of 
the  Britieh  Channel^  having  in  a  certain  manner  attached  to  her  twenty  casks, 
used  or  intended  to  be  used  for  smuggling.  Secondly,  that  the  mode  in  which 
the  casks  were  attached  to  the  boat  should  have  been  alleged  with  more  cer- 
tainty. Thirdly,  that  the  conviction  did  not  state  that  the  boat  had  been  within 
one  hundred  leagues  of  the  coast  of  the  United  Kingdom.  Fourthly,  that  the 
*2531   ^^^P^^^  ^  ^®  statute  was  not  sufficiently  negatived,  the  ^^conviction 

-I  merely  stating  that  the  casks  were  not  necessary  for  the  use  of  the  boat, 
and  were  not  included  in  the  official  documents  of  the  boat.  [Abbott,  C.  J. 
The  first  is  the  only  objection  in  which  there  is  any  weight.  The  statute 
speaks  of  casks  in  any  manner  attached  to  the  boat ;  the  manner  of  attaching 
them  forms  no  part  of  the  offence.  As  to  the  third ;  if  the  boat  be  found  any 
where  in  the  Briiiah  or  Irish  Channels,  no  question  as  to  the  distance  from 
the  coast  can  arise.  The  fourth  objection  fails,  because  the  exception  does  not 
apply,  unless  the  casks  are  both  part  of  the  cargo  and  included  in  the  official 
documents  of  the  boat.  Here  it  is  alleged  that  they  were  not  so  included,  they 
could  not,  therefore,  be  within  the  exception.] 

7%e  Attomey^Oenerat  and  Shepherd  opposed  the  motion,  and  contended 
that  the  first  objection  was  also  invalid ;  for,  that  whether  the  casks  were  of  ^ 
description  used  in  smuggling,  or  intended  to  be  so  used,  they  were  equally 
within  the  words  of  the  statute,  and  that  consequently  die  description  in  the 
alternative  was  sufficient ;  and  they  relied  upon  the  case  of  Rex  v.  Middle^ 
httrst,  1  Burr.  899,  where  an  order  of  sessions  confirming  an  order  of  two  jus- 
tices made  in  pursuance  of  the  11  G.  2,  c.  19,  s,  3,  against  T.  Middlehurst, 
for  **  wilfully  and  knowingly  aiding  and  assisting  in  fraudulently  removing  and 
conveying  away  ^ve  cows,  dice,  or  in  concealing  the  same,*'  was  held  good. 
So  also  in  Hale's  P.  C.  535,  it  is  said,  that  an  indictment  for  robbing  in  or 
near  the  king's  highway  is  good, 
•aiui       *^^^  Curiam.    In  Bex  v.  Middlehurst,  Ae  court  appear  to  have  pro- 

-I  ceeded  upon  a  distinction  between  an  order  and  an  indictment ;  and  it 
has  always  been  held  that  matters  of  form  must  be  as  strictly  observed  in  sum- 
mary convictions  as  in  indictments.  In  the  passage  cited  from  Hale's  P.  C.  it 
is  said  that  the  indictment  is  good  in  the  form  there  mentioned,  because  that 
which  is  in  the  alternative  is  not  the  substance  of  the  offence.  The  enactment 
in  question  mentions  three  descriptions  of  caaks  which  it  is  unlawful  to  have 
attached  to  any  boat  under  certain  circumstances.  First,  those  of  the  sort  or 
description  used  for  the  smuggling  of  spirits ;  secondly,  those  intended  to  be  so 
used ;  and,  thirdly,  those  fit  or  adapted  for  that  purpose.  This  conviction  docs 
not  allege  that  the  casks  attached  to  the  boat  on  board  which  the  prisoner  was 
found,  answered  any  one  of  those  descriptions,  but  that  they  answered  one  or 
other  of  those  descriptions.  That  allegation  in  the  alternative  is  defective  in 
form,  and  the  prinsoner  is  entitied  to  avail  himself  of  the  mistake.  The  writ 
must,  therefore,  be  granted. 

Writ  granted. 
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The  KING  V.  TREMEARNE. 

Where,  on  the  trial  of  an  indictment  for  perjury,  it  being  necessary  to  swear  talesmen 
from  the  common  jury  panel  to  serve  on  the  jury,  and  one  J,  WUliawu  bein^  called,  hit 
son,  R.  H.  WilHawu,  (at  the  request  of  his  lather,  and  without  collusion  with  the  pro- 
secutor or  defendanr.)  appeared  for  him,  and  was  sworn  and  served  on  the  jury,  he  not 
being  of  age.  nor  having  a  qualification  by  estate,  nor  bein^  qn  any  panel :  lifeld,  that 
there  waa  a  mis-trial,  and  that  a  rule  obtained  for  a  new  trial  must  be  made  absolute. 

Indictment  for  perjury.  Plea,  not  guilty.  A  special  jury  had  been  struck, 
but  at  the  trial  before  Burroughs  J.,  at  the  Cornwall  Spring  aaaizea,  1825,  a 
^full  special  jury  did  not  appear*  and  it  became  necessary  to  swear  r*oer 
talesmen.  One  •/.  fFWiams,  on  Uie  common  jury  panel,  being  called,  '-  ^ 
his  son,  R,  //.  IFiiliama^  appeared  and  was  sworn,  and  served  on  the  jury- 
B.  H,  Witliams  was  not  on  the  panel,  was  under  age,  and  had  not  any  quali 
fication.  He  appeared,  and  served  for  his  father,  at  his  request,  and  withou 
the  knowledge  or  connivance  of  the  prosecutor  or  defendant.  The  jury  hav 
ing  found  the  defendant  guilty,  he  obtained  a  rule  niii  for  a  new  trial,  upoi 
.affidavits  setting  forth  the  facts  above  mentioned. 

Manning  and  Hill  showed  cause.  It  Lb  not  a  sufficient  ground  for  a  nen 
trial  that  a  wrong  person  answered  as  one  of  the  jury  and  was  sworn,  HU*  v. 
Fates,  12  East,  229 ;  Wray  v.  TTiom,  Willes,  488.  In  Dovey  v.  Hobion, 
2  Marslu  154,  a  new  trial  was  granted  because  the  objection  was  made  before 
verdict.  The  want  of  qualification  is  a  ground  of  challenge,  Co.  Litt.  156  b., 
and  cannot,  therefore,  be  urged  in  this  stage  of  the  proceedings.  It  is  also  there 
laid  down,  that  infancy  is  a  cause  of  challenge,  and  in  8  H.  6,  pi.  16,  it  appears 
that  one  of  twelve  compurgators  in  a  wager  of  law  was  challenged  for  infancy, 
which  case  is  cited  in  Bro.  Abr.  tit.  Coverture  and  Infancy,  pi.  22.  In  Litt.  s. 
259,  and  t;he  Commentary,  172  b.,  it  is  said,  that  an  infant  shall  not  be  sworn 
in  an  inquest,  quod  minor  jurare  nofi  potest ;  but  that  certainly  is  not  law  now 
as  to  swearing  infants  as  witnesses. 

C.  /I  Williams  and  Bayly,  contra.  The  law  has  prescribed  certain  quali- 
fications AS  necessary  for  persons  •serving  on  juries.  They  must  be  of  r^Ka 
full  age^  and  possessed  of  certain  property.  One  of  the  jurors  who  *- 
tried  this  case  nad  not  either  of  those  qualifications.  The  objection  to  him  is, 
therefore,  very  different  from  that  which  was  taken  in  Hill  v.  FalUt  and  the 
case  from  Newcastle  then  cited  by  Lord  Ellenborough ;  in  neither  of  which 
did  it  appear  that  the  party  who  served  was  disqualified.  Besides,  by  the  7  ii 
8  PV,  3,  c.  32,  s,  3,  no  person  can  serve  as  a  talesman  who  is  not  returned  upon 
some  other  panel ;  the  person  objected  to  in  this  case  was  not  upon  any  other 
panel.     For  these  reasons  there  was  a  mis-trial. 

Abbott,  C.  J.  I  am  of  opinion  that  we  oufht  to  grant  a  new  trial.  It 
appears  that  in  HiU  v.  YattM,  and  in  Wray  v.  Tnome,  the  court  did  not  think 
it  necessary  to  yield  to  an  application  of  this  nature.  But  in  the  present  case, 
the  person  who  appeared  in  Aie  name  of  his  father,  and  served  on  the  jury,  was 
not  qualified  by  estate  so  to  do,  and  had  not  arrived  at  that  age  which  the  law 
considers  necessary  to  give  competent  knowledge  to  sit  in  jui^ment.  I  do  not 
see  how  a  challenge  could  be  taken.  Had  the  party  been  on  the  panel,  per- 
haps the  objection  should  have  been  made  a  ground  of  challenge,  and  in  ordpr 
to  be  properly  sworn  as  a  talesman  he  ought  to  have  been  on  some  other  panel. 
I  am  quite  aware  of  the  difficulty  pointed  out  by  Lord  Ellenborough,  in  Hill 
V.  Vales,  viz.  that  yielding  to  such  an  objection  lays  open  a  door  to  practice 
and  collusion.  It  is  necessaij  to  guard  against  that  as  well  as  we  can,  but  1 
think  we  should  not  be  justined  by  the  apprehension  of  mischief  which  may 
hereafter  arise,  in  saying  that  a  verdict  shall  *be  binding  wh^re  a  person,  r«oR7 
without  practice  of  either  party,  has  appeared  and  served  on  the  jury,  *- 
not  having  the  requisite  qualification,  either  of  age  or  estate.     Looking  at  th^se 
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particular  circumstances  in  this  case,  I  think  that  we  ought,  in  a  sound  exer- 
cise of  oui  discretion,  to  make  the  rule  for  a  new  trial  absolute. 

Batley,  J.  It  appears  by  the  cases  /Vrmor  v.  Dorrington^  Cro,  Eliz.  222  ; 
Hasaet  v.  Paynes  Cro.  Eliz.  256 ;  and  Roe  v«  Dtvya^  Cro.  Gar.  663,  that 
where  one  person  is  named  in  the  panel,  and  another  in  the  distringas,  and  the 
latter  serves  on  the  jury,  it  is  a  mis-trial,  because  none  should  serve  save  those 
in  the  panel. 

HoLROYO,  J.  'Phis  defendant,  without  any  fault  on  his  part,  was  tried  by  a 
person,  who  by  law  was  not  competent  to  serve  on  the  jury,  and  as  that  has 
been  made  apparent  to  the  court,  we  ought  not  to  proceed  to  give  judgment 
upon  a  verdict  so  found. 

LiTTLBDALB,  J.  This  person  was  not  competent  to  serve  on  the  jury,  but 
as  he  was  not  in  the  panel,  no  challenge  could  be  taken.  The  court  are,  there- 
fore, bound  to  act  upon  the  affidavits  laid  before  them,  and  I  think  they  disclose 
sufficient  grounds  for  a  new  trial. 

Rule  absolute. 


•258]  ♦METCALF  ».  BOWES. 

Warrant  of  attorney  and  jndgment  for  aecaring  an  annuity  aet  aaido,  becaoae  the  initiala 
only  of  the  Chriatian  names  of  the  witneaaes  were  inaerted  in  the  memorial. 

A  RULE  nin  had  been  obtained  for  setting  aside  the  warrant  of  attorney  given 
m  this  cause  for  securing  an  annuity,  and  the  judgment  signed  thereon,  on  the 
ground  that  only  the  initiaU  of  the  Christian  names  of  the  witnesses  to  the 
execution  of  the  warrant  of  attorney  by  the  defendant  were  stated  in  the 
memorial. 

Scarlett  and  T^ndal  showed  cause,  and  contended  that  it  was  not  imperative 
on  the  court  to  set  aside  the  warrant  of  attorney. 

Abbott,  C.  J.  We  have  no  discretion  upon  the  subject.  It  was  decided 
in  Cheek  v.  Jefferiee^  2  B.  &;  G.  1,  and  in  other  cases  which  have  since  occur 
red,  that  the  statute  53  G.  3,  c.  141,  s,  2,  requires  that  the  Christian  namets 
of  the  subscribing  witnesses  to  the  securities  should  be  inserted  in  the  memo- 
rial. The  warrant  of  attorney,  therefore,  in  this  case  was  not  correcdy  memo- 
rialized, and  the  rule  for  setting  aside  the  warrant  of  attorney  and  the  judg-. 
ment,  must,  therefore,  be  made  absolute. 

Rule  absolute  accordingly. 
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•HOWELL  V.  Y0U5IG,  Gent.  One,  &c.t 

Declaration  stated  that  ibe  plaioiiff  had  contracted  with  A,  B  to  lend  biic  ibe  aoiD  ol 
3000Z.  at  iniereai:  the  repayment,  with  iniereat,  to  be  securM  by  a  warrant  of  attorney 
and  certain  mortgages  of  freehold  ^nd  lease-hold  premises,  provided  they  should  be 
found  to  be  a  sufficient  security  for  the  same;  that  the  plain  liff  retained  defendant  as  sn 
attorney,  to  ascertain  whether  ihey  would  be  a  sufficient  security;  that  the  defendant 
accepted  such  retainer,  and  thai  it  became  his  duty  to  use  due  care  and  diligence  to 
ascertain  whether  the  warrant  of  attorney  and  mortgages  would  be  a  sufficient  security 
for  the  repayment  of  the  3000Z.  and  interest.  Breach,  that  defendant  did  not  use  due 
care  and  diligence  in  that  behalf,  but  wholly  neglecied  so  to  do,  and.  on  the  contrarv. 
falsely  represented  to  the*  plaint  iff,  that  the  warrant  of  attorney  and  mortgages  would 
be  a  sufficient  security  for  the  repayment  of  the  3000/.  with  interest,  whereupon  the 
plaintiff  lent  the  30002.  to  A.  B.;  that  they  were  not  a  sufficient  security,  bv  reason 
whereof  the  plaintiff  had  wholly  lost  the  interest  due  and  payable  on  the  said  sum  ol 
3000i.  amounting  to  a  large  sum.  to  wit,  the  sum  of  10001.,  and  waa  likely  wholly  lo 
lose  the  said  principal  sum  of  30002.  At  the  trial  it  appeared,  that  in  the  year  1814,  the 
defendant  had  been  retained  by  the  plaintiff  to  ascertain  whether  the  warrant  of  attor- 
ney and  mortgages  were  a  sufficient  security  for  the  3000/.  end  interest,  and  that  at  that 
time  he  represented  they  were  so.  In  the  year  1620,  (the  interest  to  that  time  having 
been  regularly  paid,)  it  was  discovered  that  the  warrant  of  attorney  and  mortgages  were 
not  a  si^cient  security  i  Held,  that  the  misconduct  or  negligence  of  the  attorney  con* 
stituted  the  cause  of  action,  and  that  the  statute  of  limitations  began  to  run  from  tbn 
time  when  the  defendant  had  been  guilty  of  such  misconduct,  and  not  from  the  time 
when  it  was  discovered  that  the  securities  were  insufficient. 

Dbclaration  stated,  that  before  the  committing  of  the  grievance  thereinafier 
mentioned,  the  plaintiff  had  contnctiri  with  J.  OHve  and  R.  (Hive^  to  lend 
them  the  sum  of  3000/.,  at  interest,  the  repayment  of  that  sum,  with  interest, 
to  be  secured  by  a  warrant  of  attorney  to  confess  judgment  made  by  J*  and  i?. 
Olive  $  the  sum  of  9000/.,  with  interest,  to  be  further  secured  by  a  mortgage 
of  certain  freehold  premises  of  the  said  J,  and  R,  Olive;  and  the  sum  of  1000/. 
to  be  further  secured  by  a  mortgage  of  certain  leasehold  premises  of  J.  and  R. 
Olive^  provided  the  said  warrant  of  attorney  and  mortgages  should  be  found  to 
be  a  good,  valid,  and  sufficient  security  for  the  same ;  and  thereupon,  on,  &c. 
at,  Sic,  the  plaintiff*,  at  the  request  of  the  "defendant,  retained  and  r«oAo 
employed  him  for  reasonable  fees  and  reward  to  him  in  that  behalf,  to  *• 
ascertain  whether  the  said  warrant  of  attorney  and  mortgages  would  be  a  suf- 
ficient security  for  the  repayment  of  the  said  sum  of  8000/.,  with  interest ;  and 
in  case  the  same  should  appear  sufficient,  to  obtain  the  proper  deeds  and  wri- 
tings to  secure  the  repayment  of  the  said  sum  of  3000/.  Averment,  that  the 
defendant  accepted  such  retainer  and  employment ;  that  it  became  and  was  his 
duty  to  use  due  and  proper  care  and  diligence  to  ascertain  whether  the  said 
warrant  of  attorney  and  mortgages  would  be  a  sufficient  security  for  the  repay- 
ment of  the  said  sum  of  3000/.,  with  interest ;  and  in  case  the  same  should 
appear  sufficient,  to  obtain  the  proper  deeds  and  writings  to  secure  the  repay- 
ment of  that  sum.  Breach,  that  the  defendant,  not  reganling  his  duty,  &c.,  but 
contriving,  &;c.,  did  not,  nor  would  use  due  or  proper  care  and  diligence  to 
ascertain  whether  the  said  warrant  of  attorney  and  mortgages  would  be  a  suf- 
ficient security,  but  wholly  neglected  and  omitted  so  to  do ;  and  on  the  con- 
trary thereof,  on,  &c.,  at,  dlz^c,  falsely  and  deceitfully  represented  and  asserted, 
and  caused  and  procured  the  plaintiff  to  believe,  that  the  said  warrant  of  attor- 
ney and  mortgages  would  be  a  good,  valid,  and  sufficient  security  for  the  repay- 
ment of  the  sum  of  3000/.,  with  interest ;  whereupon  the  plaintiff,  believing 
that  the  said  warrant  of  attorney  and  mortgages  would  be  a  valid  and  sufficient 
security  for  the  repayment  of  the  said  sum  of  3000/.,  with  interest,  did  on,  &c., 
at,  &c.,  advance  and  lend  to  the  said  J,  and  R.  Olive  3000/.,  upon  security  of 
the  said  warrant  of  attorney  and  mortgages.     The  declaration  then  described 

t  Three  of  the  Judges  of  this  court  sat,  as  upon  former  occssions,  from  Tuenday,  the 
]4th  of  February,  to  Saturday,  the  18th  of  February,  inclusive.  During  that  period  this 
and  the  following  cases  were  determined. 
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the  warrant  of  attorney  and  the  mortgages ;  that  they  were  prepared  by  the 
*2lll1  ^^^^^'^^  *^y  virtue  of  his  retainer  and  employment,  and  accepted  by 
•I  the  plaintiir  as  a  sufficient  security  for  the  repayment  of  the  said  sum 
of  3000/.V  with  interest,  in  consequence  of  such  representation  and  assertion  of 
the  defendant,  and  that  they  were  not  a  sufficient  security.  By  means  whereof 
the  plaintiff  had  wholly  lost  the  interest  due  and  payable  on  the  said  sum  of 
8000/.  amonnting  to  a  large  sum,  to  wit,  the  sum  of  1000/,,  and  is  likely 
wholly  to  lose  the  said  principal  sum  of  3000/.  to  wit,  at,  &c.  Plea,  Not 
guilty.  2dly,  That  the  cause  of  action  mentioned  in  the  declaration  did  nut 
accrue  within  six  years.  At  the  trial  before  Burroughs  J.,  at  the  Summer 
assizes  for  the  county  of  Gloucester^  1825,  it  appeared  that  the  defendant, 
who  was  an  attorney,  had  been  retained  by  the  plaintiff  in  the  year  1814,  to 
ascertain  whether  the  mortgages  mentioned  in  the  declaration  were  a  valid  and 
sufficient  security  for  3000/.  and  interest*  At  that  time  the  defendant  repr&* 
sented  that  they  were  so.  The  mortgages  in  fact  afterwards  turned  out  to  be 
an  insufficient  security  for  that  sum,  but  that  fact  was  not  discovered  by  the 

Plaintiff  till  the  year  1820.  The  interest  was  regularly  paid  until  that  time, 
lurrougkt  J.,  was  of  opinion  that  the  statute  of  limitations  was  a  bar  to  tho 
action,  but  it  was  insisted  that  there  was  fraud  upon  the  part  of  the  defendant, 
and  that  the  statute  of  limitations  only  ran  from  the  time  when  the  fraud  was 
discovered ;  and  Bree  v.  Holbech,  Doug.  664,  was  cited.  The  learned  Judge 
suffered  the  cause  to  proceed,  and  finally  directed  the  jury  to  find  for  the  plain- 
tiff if  they  were  of  opinion  that  the  plaintiff  had  been  induced  by  the  fraud  of 
*2621  ^^  defendant  to  advance  the  money,  otherwise  for  the  ''defendant  The 
-1  jury  found  a  verdict  for  the  defendant.  Curwood  in  last  Michaeltnak 
term  obtained  a  rule  mW  for  a  new  trial  upon  two  grounds,  first,  that  upon  the 
question  of  fraud  the  verdict  was  against  the  weight  of  evidence ;  and,  secojddly, 
diat  in  this  action  the  statute  of  limitations  ran,  not  from  the  time  when  the 
insufficient  security  was  taken,  but  when  the  special  damage  alleged  in  the 
declaration,  viz.,  the  loss  of  interest,  accrued.  The  learned  Judge  having  now 
reported  that  he  was  satisfied  wiUi  the  verdict  found  by  the  jury,  the  court 
called  upon 

Curwood^  MauUf  and  Carrington  to  support  the  rule.  In  assumpsit  the 
statute  of  limitations  runs  from  the  time  of  the  breach  of  promise ;  for  that  con* 
stitutes  the  cause  of  action,  Battly  v.  Faulkner^  3  B.  ^  A.  288 ;  Short  v.  Mae 
Carthyt  3  B.  &  A.  626,  but  in  a  special  action  on  the  case,  the  wrongful  act 
done,  and  the  damage  acchiing  therefrom,  constimte  the  cause  of  action.  The 
cause  of  action  is  not  complete  until  the  damage  ensues.  It  is  otherwise  in 
trespass,  where  the  cause  of  action  accrues  immediately  upon  the  wrongful  act 
done,  and  if  t>cre  be  any  special  damages  ensuing  from  it,  it  merely  is  the 
measure  of  carnages.  Fetter  v.  Beat,  Salk.  11.  This  distinction  is  illustrated 
in  Scott  v.  Shepherd^  Sir  W.  Blackst.  804,  by  Blackatone^  J.,  who  puts  this 
case:  «<If  I  throw  a  log  of  timber  into  the  highway,  (which  is  an  unlawful 
act,)  and  another  man  tumbles  over  it,  and  is  hurt,  an  action  on  the  case  only 
lies,  it  being  a  con«e^t/en/ui/ damage ;  but  if,  in  throwing  it,  I  hit  another  man,  he 
Mnqi  may  bring  trespass,  because  it  is  an  immediate  wrung."  *In  this  case 
-I  it  is  the  consequential  damage  which  makes  the  cause  of  action  com« 
plete.  In  GUlon  v.  Roddington^  Ryan  &,  M.  101,  a  question  arose  upon  the 
London  Dock  Act,  which  enacted  that  no  action  should  be  commenced  against 
any  person  for  any  thing  done  in  pursuance  of  that  act  afler  six  calendar 
months  next  after  the  fact  committed.  The  London  Dock  Company  had.  two 
years  before  the  commencement  of  the  action,  undermined  the  wall  of  a  wharf 
in  one  undivided  third  part  of  which  the  plaintiff's  father  then  had  a  life-inte« 
rest,  with  remainder  to  his  son  in  fee ;  in  consequence  of  this  undermining  the 
wall  fell,  but  after  the  plaintiff's  title  accrued;  and  it  was  held  that  the  son 
might  maintain  an  action,  although  the  wall  was  undermined  during  the  life- 
time of  the  father.     So  in  Roberts  v.  Bead,  16  East,  215,  it  was  held,  that 
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where  an  action  is  brought  for  consequential  damages  arising  from  an  act  done, 
the  period  within  which  the  action  is  to  be  brought  is  not  to  be  calculated  from 
the  doing  of  the  act,  but  is  to  be  calculated  from  the  period  when  the  conse 
quential  damage  has  been  occasioned  which  is  the  foundation  of  the  action. 
Assuming,  however,  that  as  soon  as  the  defendant  had  been  guilty  of  negli* 
gence  by  taking  the  insufficient  security,  the  plaintiff  acquired  a  complete  cause 
of  action,  still  he  acquired  a  fresh  cause  of  action  by  ihe  non-payment  of  the 
interest ,  and  that  cause  of  action  accrued  within  the  six  years. 

Batley,  J.  This  is  a  case  of  no  difficulty  whatever.  The  only  question 
is,  what  is  the  cause  of  action  disclosed  in  this  declaration  ?  It  appears  to  me 
that  the  misconduct  of  the  defendant  is  the  gist  of  the  action.  *lf  the  tmra 
allegation  of  special  damage  had  been  wholly  omitted,  the  plaintiff  *■ 
would  have  been  entitled  to  a  verdict  for  nominal  damages.  The  plaintiff  in 
this  action  is  entitled  to  recover  a  compensation  in  damages  for  the  injur)' ~ 
resulting  to  him  from  the  misconduct  of  the  defendant.  The  special  damage 
resulted  from  that  misconduct ;  but  it  constituted  part  only  of  the  injury  sus- 
tained by  the  plaintiff,  and  it  is  not  of  itself  a  cause  of  action.  The  declaration 
is  framed  so  as  to  show  that  the  misconduct  of  the  defendant  is  the  cause  of 
action.  It  states  that  the  plaintiff  had  contracted  to  lend  3000/.  at  interest,  to 
be  secured  by  a  warrant  of  attorney  and  mortgages  of  specific  property  there 
described,  provided  the  warrant  of  attorney  and  die  mortgages  should  turn  out 
to  be  a  valid  and  sufficient  security  for  the  same ;  that  the  plaintiff  retained  the 
defendant,  (he  being  an  attorney,)  to  ascertain  whether  they  would  be  a  suffi- 
cient security ;  and  that  it  became  the  duty  of  the  defendant  to  use  due  care 
and  diligence  to  ascertain  whether  they  would  be  so  or  not.  It  then  states, 
that  the  defendant  did  not  use  due  care  and  diligence  in  that  respect,  but  omit- 
ted so  to  do ;  and,  on  the  contrary,  represented  to  the  plaintiff  that  the  warrant 
of  attorney  and  mortgages  would  be  a  sufficient  security,  whereupon  the  plain* 
tiff  advanced  the  money ;  and  that  the  warrant  of  attorney  and  mortgages  were 
not  a  sufficient  security,  but  were  invalid  and  insufficient  securities.  Now,  if 
the  declaration  had  stopped  there,  a  sufficient  cause  of  action  is  stated.  There 
Is  an  acceptance  of  the  retainer  by  the  defendant,  a  duty  resulting  therefrom, 
and  a  breach  of  that  duty.  But  the  declaration  goes  on  to  state  :  •'*  By  reason 
whereof  the  plaintiff  has  wholly  lost  the  interest  due  on  the  sum  of  r^oge 
•3000/.,  and  is  likely  wholly  to  lose  the  said  principal  sum  of  3000/."  ^ 
Now,  does  the  introduction  of  that  allegation  vary  the  case  ?  In  an  action  for 
words  which  are  actionable  in  themselves,  a  special  damage  is  frequently 
alleged  in  the  declaration,  although  it  is  not  the  ground  of  tlie  action,  and  the 
plaintiff  may  recover  witliout  proving  the  special  damage.  In  such  case  the 
allegation  of  special  damage  is  a  mere  explanation  of  the  manner  in  which  the 
conduct  of  the  defendant  has  become  injurious  to  the  plaintiff.  So  in  this  case, 
the  purpose  for  which  the  allegation  is  introduced,  is  precisely  similar.  Where, 
indeed,  words  are  not  actionable  of  themselves,  but  become  so  by  reason  of  the 
consequential  damage,  then  it  must  be  alleged  and  proved ;  because  it  consti- 
tutes the  cause  of  action.  In  an  action  of  agsumpsit^  the  statute  of  limitations 
begins  to  run  not  from  the  time  when  the  damage  results  from  the  breach  of 
the  promise,  but  the  time  when  the  breach  of  promise  takes  place.  The  case 
of  Short  V.  McCarthy,  3  B.  &  A.  626,  which  is  very  analogous  to  the  present, 
is  an  authority  in  point.  There  the  declaration  in  assumpsit  stated  as  a  breach  - 
of  the  promise,  that  the  defendant  did  not  diligently  and  sufficiendy  make  a 
search  at  the  bank  of  Entrfand  to  ascertain  whether  certain  stock  was  standing 
in  the  name  of  certain  persons,  the  defendant  having  been  employed  as  an 
attorney  so  to  do.  The  omission  to  search  took  place  more  than  six  years 
before  action  brought,  although  it  was  not  discovered  by  the  plaintiff  till  within 
the  six  years.  The  statute  of  limitations  having  been  pleaded,  it  was  held 
that  upon  this  form  of  declaration  the  plaintiff  was  not  entided  to  reco-  imm 
ver  on  the  ground  *that  the  cause  of  action  accrued  at  the  time  of  the  ^ 
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breach  of  duty  or  promise  by  the  defendant,  and  not  at  the  time  of  its  discovery 
by  the  plaintift*;  and  that  iie  statute  began  to  run  from  the  time  tvhen  the 
defendant  ought  to  have  made  the  search,  which  it  was  his  duty  to  do.  It 
appears  to  me  that  there  is  not  any  substantial  distinction  between  an  action  of 
uHivmpnU  founded  upon  a  promise  which  the  law  implies,  that  a  party  will  do 
that  which  he  is  legally  liable  to  perform,  and  an  action  on  the  case  which  is 
founded  expressly  upon  a  breach  of  duty.  Whatever  be  the  form  of  action, 
the  breach  of  duty  is  substantially  the  cause  of  action.  That  being  so,  the 
cause  of  action  accrued  at  the  time  when  the  defendant  in  this  case  took  the 
bad  and  insufficient  security,  that  was  more  than  six  years  before  the  com- 
mencement of  tlie  action,  which  is  consequently  barred  by  the  statute  of  limi- 
tations.    The  rule  for  a  new  trial  must,  therefore,  be  discharged. 

HoLROYD,  J.  I  am  of  opinion  that  the  statute  of  limitations  is  a  complete 
bar  to  this  action.  The  cause  of  action  is  the  misconduct  or  negligence  of  the 
attorney.  The  statute  of  limitations  is  a  bar  to  the  original  cause  of  action, 
and  to  all  the  consequential  damages  resulting  from  it,  unless,  indeed,  it  can  be 
shown  that  those  damages,  or  any  part  of  them,  constitute  a  new  cause  of 
action  which  accrued  wiSiin  six  years.  I  think  it  makes  no  difference  in  this 
respect,  whether  the  plaintiff  elects  to  bring  an  action  of  assumpsit  founded 
upon  a  breach  of  promise,  or  a  special  action  on  the  case  founded  upon  a 
breach  of  duty.  The  breach  of  promise  or  of  duty  took  place  as  soon  as  the 
defendant  took  the  insufficient  security.  Whether  the  plaintiff,  therefore, 
•2A71    *^^^^^  ^  ^^®  ^  ^^®  form  of  action  or  another,  the  cause  of  action, 

J  which  in  either  form'  is  substantially  the  same,  accrued  at  the  same 
moment  of  time.  The  breach  of  duty,  therefore,  constituting  a  cause  of  action, 
it  follows  that  the  statute  of  limitations  is  a  bar  to  this  action,  unless  the  special 
damage  alleged  in  the  declaration  constitute  a  new  cause  of  action.  Fetter  v. 
Bealf  I  Salk.  11,  is  an  authority  to  show,  that  the  special  damage  alleged  in 
this  case  does  not  constitute  any  fresh  ground  of  action,  but  that  it  is  merely 
the  measure  of  the  damage  which  results  from  the  original  cause  of  action. 
There  the  declaration  stated  that  the  defendant  beat  the  plaintiff's  head  against 
the  ground,  and  that  he  brought  an  action  of  assault  and  battery  for  that  and 
1 -Havered ;  and  that  since  the  recovery  by  reason  of  the  same  battery,  a  piece 
t  (  his  skull  had  come  out.  The  defendant  pleaded  in  bar  the  recovery  men- 
•4oned  in  the  declaration;  and  averred  it  to  be  for  the  same  assault  and  battery, 
/he  plaintiff  demurred,  and  it  was  urged  that  this  subsequent  damage  was  a 
lew  matter  which  could  not  be  given  in  evidence  in  the  first  action,  when  it 
Aras  not  known  ;  and  it  was  compared  to  the  case  of  a  nuisance,  where  every 
aew  dropping  is  a  new  act.  But  Holt^  C.  J.,  said,  **  Every  new  dropping  is 
4  new  nuisance^  but  here  is  not  a  new  battery,  and  in  trespass  the  grievous- 
ness  or  consequence  of  the  battery  is  not  the  ground  of  the  action,  but  the 
measure  of  the  damages,  which  the  jury  must  be  supposed  to  have  considered 
at  the  trial.'*  So,  here  the  loss  of  interest  does  not  constitute  a  fresh  ground 
of  action,  but  a  mere  measure  of  damages.  There  is  no  new  misconduct  or 
^681    *^^^^^^  ^^  *^®  attorney,  and  consequently  there  is  no  new  cause  of 

•I  action.  What  is  said  by  Holt^  C.  J.,  explains  the  principle  of  the 
decision  in  Gillon  v.  Boddington^  1  R.  &  M.  161,  there,  although  the  excava- 
tion was  made  in  the  life  of  the  father,  it  was  continued  afler  his  death,  and 
afier  the  title  of  the  remainder-man  had  accrued.  The  continuance  of  the 
excavation  was  a  continuing  nuisance,  and  constituted  a  new  cause  of  action. 
It  was,  therefore,  properly  decided  in  that  case,  that  the  remainder-man  was 
entided  to  recover  damages  for  an  injury  to  him  arising  from  the  falling  of  a 
wall  afler  the  death  of  his  father,  but  here  there  was  no  new  misconduct  of  the 
attorney.  As  the  consequences  of  the  battery  in  Fetter  v.  Beat  did  not  consti- 
tute a  fresh  ground  of  action,  so  the  consequential  damage  resulting  from  the 
misconduct  of  the  attorney  in  this  case  does  not  constitute  any  new  ground  of 
action.  In  that  case,  LokI  Holt  was  of  opinion  that  the  jury  upon  ue  trial  in 
Vol.  XL— 58  2  Q 
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the  ficst  action  mvmt  have  taken  into  their  consideration  not  merely  the  actoal 
(oas  which  the  plaintiff  had  then  tuatained,  but  the  probable  loae  which  the 
plaintiff  was  likely  to  suffer  in  consequence  of  the  injury.  So  here,  if  the 
action  had  been  broi^ht  iipmediately  after  the  insufficient  security  had  been 
taken,  the  jury  would  have  been  bound  to  give  damages  for  the  probable  loss 
which  the  plaiAtiff  was  likely  to  sustain  from  the  invalidity  of  the  security. 
It  appears  to  me,  therefore,  that  the  subsequeqt  special  damage  alleged  in  tlus 
declaration  did  not  constitute  any  fi^sh  cause  of  action.  That  being  so,  the 
cause  of  action  did  not  accrue  withiu  six  years,  and  the  rule,  therefore,  must 
be  discharged. 

*LnTLEDAUE,  J.,  concurred.  r«2«9 

Baylby,  J.,  referred  to  Brawn  v.  Howard^  2  B.  dt  B.  78.  ^  ^^^ 

Hule  discharged. 

7%rtm/on,  Ludlow^  and  Campbell,  were  to  have  shown  cause  against  the 
rule. 


WHrfX)HER  V.  JAMES  HALL. 

Declaration  stated  that  the  plaintiff  agreed  to  let,  and  A,  B,  agreed  to  lake,  the  mtlking 
of  thirty  cows,  for  the  auni  of  7/.  10«.  per  annum  per  cow,  from  ihe  14th  of  February, 
the  rent  to  be  paid  quarterly,  in  advance,  on  the  I4th  of  February,  the  14ih  oi  May,  tpe 
14th  oi  Augunt^  and  the  I4ih  of  Novetnber,  and  the  defendant  agreed  to  pay  the  rent  at 
the  limes  therein  mentioned.  The  plaintiff  then  averred  performance  of  the  agreement 
by  him,  and  that  A.  B.  took  the  milking  of  the  thirty  cows,  and  alleged  as  a  breach  the 
non-payment  by  the  defendant  of  the  rent,  which  became  d|ie  on  the  14ih  of  November, 
It  appeared  in  evidence  at  the  trial,  that  in  jtfoy  it  waa  agreed  between  the  plaintiff  and 
A»  B.,  the  latter  havinjg  then  thirty-two  cowe,  that  the  plaintiff  inatead  of  taking  aWay 
two  at  that  time,  ehould  be  at  liberty  to  tate  four  at  the  fall  of  the  year,  and  it  api^ared 
that  between  the  4th  and  the  20th  of  October  the  plaintiff  did  take  away  four  oowa,  leav- 
ing A.  B.  after  that  period  less  than  thirty.  It  waa  proved,  that  this  alteration  in  the 
mode  of  usina  the  cows  made  no  aubatantial  difierence  aa  to  profit  or  loss:  Held,  by 
Bayley  and  Holroyd.  Justices,  Lililedole,  J.,  diMeeniiemtef  first,  that  thia  waa  an  entire 
contract  for  ihe  letting  of  thirty  cowa,  neither  more  nor  less;  and.  secondly,  that  the 
plaintiff  in  this  action,  against  a  surety,  waa  bound  to  prove  a  literal  performance  of 
that  contract,  that  he  had  not  done  so,  inasmuch  as  he  nad  ahown  that  during  part  of 
the  year  he  had  allowed  A.  B,  to  have  the  milking  of  twenty-eight  cowa  only. 

Declaration  stated,  that  on  the  4th  of  February,  1824,  at,  d^c,  by  certain 
articles  of  agreement  entered  into  between  the  plaintiff  of  the  one  part,  and  one 
Joseph  Hall^nd  the  defendant  of  the  other  part,  the  plaintiff  agreed  to  let,  and 
Joseph  Hall  agreed  to  take  the  milking  of  thirty  cows  for  the  sum  of  7/.  lOt, 
per  cow  per  annum,  to  commence  from  the  14th  of  February  then  instant 
agreeable  to  the  conditions  thereafier  specified,  that  is  tr  iay,  one  quarter's 
rent  to  be  paid  down  on  or  before  the  said  14th  of  February,  the  acoond  quar 
ter  on  or  before  the  14th  of  Alau  then  next,  the  third  *quarter  on  or  rto«7o 
before  the  14th  of  August,  and  the  fourth  quarter  on  or  before  the  14th  *■ 
of  November  then  next ;  and  it  was  agreed  that  either  party  should  be  at  liberty 
to  give  notice  in  writing  to  determine  that  agreement  previous  to  the  said  14th 
of  November  then  next,  otherwise  it  was  agreed  that  the  said  Joseph  Hail 
should  continue  to  hold  the  same  from  year  to  year  till  such  notice  should  be 
given  ;  and  the  defendant  thereby  agreed  with  the  plaintiff  to  pay  or  cause  to 
be  paid  the  said  rent  at  the  days  and  times  thereinbefore  specified  for  payment 
thereof;  mutual  promises  were  then  stated,  and  there  was  an  averment  that 
after  the  making  of  the  agreement,  to  wit,  on  the  said  4th  of  February,  in  the 
year  aforesaid,  at,  dz^.,  the  sa*d  Joseph  Hall  took  the  said  milking,  &c.,  and 
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that  the  plaintiflT  had  performed  the  aipreemept  on  his  part ;  yet  the  defend- 
ant, not  regarding,  &c.,  did  not  pay  6&.  6«.,  being  one  quarter's  rent,  which 
became  due  on  the  14th  of  November  %  1824.  Second  count,  indebitatus 
aeetimptit^  for  the  milking  of  divers  cows  and  the  feed  and  pasturage  of  cer* 
tain  lands,  and  the  use  of  a  certain  dairy,  yard,  and  premises,  with  the  appur- 
t3nances,  by  Joteph  HaU^  at  the  request  of  defendant,  and  by  the  permission 
of  the  plaintiff*,  had  held,  used,  occupied,  and  enjoyed.  Plea,  nonnismmpMit. 
At  the  trial  before  IMtledalt^  J.,  at  the  Summer  assizes  for  the  county  of 
Hantt^  18*^5,  the  plaintiff  proved  the  execution  of  .the  agreement  set  forth  in 
th3  declaration  by  Joseph  Hall  and  the  defendant  as  his  surety,  and  that  on  tlie 
14th  of  Fdfruary  next  following  the  date  of  the  agreement,  Joseph  Hall  took 
possession  of  the  dairy,  which  then  consisted  of  thirty  cows,  but  ten  only  of 
those  cows  had  calved.  At  Lady-day  the  plaintiff  put  into  the  dairy  two  other 
^^givti   cows  which  were  *milked,  and  after  that  time  the  plaintiff  and  Joseph 

J  Hall  from  time  to  time  exchanged  cows,  the  plaintiff  putting  in  those 
fit  for  milking,  instead  of  others  which  had  not  come  into  milking.  In  May 
Joseph  HaU  had  thirty-tioo  cows^  and  it  was  then  agreed  between  him  and 
the  plaint^f  that  instead  of  the  latter  taking  out  the  two  additional  cows^ 
he  should  be  at  liberty  to  take  out  four  at  the  fall  of  the  year.  It  was 
proved  by  Joseph  HaUl  that  this  new  arrangement,  as  to  the  number  of  cows 
which  he  was  to  have  from  time  to  time,  made  no  difference  as  to  profit  or 
loss.  Between  the  4th  and  the  20th  of  October  the  plaintiff  took  away  four, 
and  thereby  reduced  the  number  to  twenty-seven  cows,  one  having  died  in  the 
interim.  On  the  14th  of  November ,  Joseph  HaU  refused  to  continue  in  the 
dairy,  and  delivered  up  the  possession.  The  plaintiff  thereupon  demanded 
from  the  defendant  payment  of  the  quarter's  rent,  which,  by  the  terms  of  the 
agreement,  became  due  on  that  day.  The  latter  having  refused  to  pay,  the 
present  action  was  commenced.  It  was  objected  at  the  trial,  that  as  the  defends 
ant  was  a  surety,  he  was  bound  only  by  the  terms  of  the  agreement  to  which 
he  had  become  a  party  ;  that  it  was  incumbent  upon  the  plaintiff  to  show  that 
he  had  performed  that  agreement ;  that  he  had  not  done  so,  inasmuch  as  he 
had  not  allowed  Joseph  HaU  to  have  the  milking  of  thirty  cows  during  the 
whole  year,  but  at  one  time  only  twenty-eight.  The  learned  Judge  was  of 
opinion  that  the  contract  was  in  its  nature  divisible,  that  it  had  been  substan- 
tially performed  by  the  plaintiff,  and  that  the  plaintiff  was  entitled  to  recover 
from  the  defendant  rent  in  proportion  to  the  number  of  cows  actually  supplied 
to  the  defendant ;  and  a  verdict  was  found  for  the  plaintiff  for  40/.  but  hbertj 
^A«oi    ^^  reserved  to  the  defendant  to  move  ^tp  enter  a  nonsuit.   A  rule  nisi 

-I  for  that  purpose  having  been  obtained  at  last  Michaelmas  term, 
Merewether  and  E.  Lowes  now  showed  cause.  It  was  sufficient  for  the 
plaintiff  to  show  that  he  had  performed  the  contract  substantially,  and  that  he 
has  done ;  for  it  was  proved  that  the  defendant  during  the  whole  period  of  his 
occupation  had  upon  an  average  the  milking  of  thirty  cows.  That  was  a  sub- 
stantial though  not  a  literal  performance  of  the  original  agreement.  It  is  true, 
that  in  pursuance  of  a  subsequent  agreement  between  the  plaintiff  and  Joseph 
Hallj  the  latter  had  at  one  time  thirty-two  cows,  and  at  another  only  twenty- 
eight,  but  the  alteration  in  the  agreement  was  immaterial :  it  made  no  difference 
OS  to  profit  and  loss:  the  surety  not  being  prejudiced  by  it,  is  not  discharged. 
But,  secondly,  the  plaintiff  is  at  all  events  entided  to  recover  rent  pro  rata,  in 
proportion  to  the  number  of  cows,  because  according  to  the  true  construction 
of  die  agreement,  the  permitting  of  the  defendant  to  have  the  milking  of  thirty 
cows  was  not  a  condition  precedent  to  his  paying  the  rent  of  7/.  1 0«.  per  cow. 
The  rule  laid  down  in  Boone  v.  Eyre,  1  H.  Bl.  273,  and  recognised  in  many 
subsequent  cases,  is  that  where  a  covenant  goes  to  the  whole  of  the  considera 
tton  on  both  sides  it  is  a  condition  precedent ;  but  where  it  does  not  go  to  the 
whole,  but  only  to  a  part,  it  is  not  a  condition  precedent  The  promise  to  let 
Joseph  HaU  have  the  milking  of  thirty  cows  does  not  go  to  the  whole  of  the 
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consideration  agreed  to  be  paid :  it  could  not  be  intended,  that  if  Joseph  IraC 
twenty-nine  cows  only,  he  was  to  pay  no  rent  at  all.  The  very  circumstance, 
of  the  rent  being  ^res^^^rved  at  so  much  per  cow,  shows  that  he  was  to  r^o^a 
be  paid  in  proportion  to  the  number  of  cows.  The  fair  construction  of  ^ 
the  contract  is,  that  the  rent  was  to  be  paid  pro  rata  for  all  the  cows  provided 
by  the  plaintiff. 

C,  K  tViUiums  and  /?.  Bayly ^  contra.  The  defendant,  who  is  a  surety,  is 
only  bound  by  the  terms  of  the  agreement  to  which  he  became  a  party.  In 
order  to  entitle  the  plaintiff  to  recover  on  the  count  on  the  special  agreement, 
he  must  show  that  he  has  performed  that  agreement.  Now  he  has  only  shown 
that  he  has  performed  it  in  part.  Assuming  that  it  was  sufiiciendy  proved, 
that  he  had  allowed  Joseph  nail  the  milking  of  thirty  cows  until  the  4th  of 
October^  it  is  equally  clear  that,  between  that  and  the  20th,  he  took  away 
four,  so  that  even  if  he  was  not  bound  to  replace  the  one  which  had  died, 

i which  may  be  doubtful,)  still  Joseph  Hall  during  that  period  had  less  than 
lirty  cows.  Assuming  also  that  the  new  agreement  between  the  plaintiff  and 
Joseph  HalU  by  which  it  was  stipulated  that  the  latter  was  to  have  thirty-two 
cows  at  one  time  and  twenty-eight  at  another,  was  equally  beneficial  to  Joseph 
Hall,  still  the  defendant  was  no  party  to  it,  and  was  not  bound  by  it  Neabii 
v.  Smithy  2  Brq.  Ch.  Ca.  570 ;  Rees  v.  Berriugton,  2  Yes.  jun.  542,  and 
Samuell  v.  Howarth,  3  Mer.  272,  are  authorities  to  show  that  any  alteration 
in  the  contract  without  the  consent  of  the  surety  discharges  the  latter,  even 
where  the  alteration  is  beneficial  to  him.  'l*he  same  principle  has  been  acted 
upon  in  cases  of  bonds,  conditioned  for  the  faithful  services  of  a  clerk.  Thus 
where  the  condition  was,  that  a  clerk  should  serve  faithfully,  and  account  for  all 
money  to  the  obligee  and  his  executors,  it  was  held  that  the  obligor  *was  r^^jM 
not  liable  for  money  received  by  the  clerk  in  the  service  of  the  exeeu-  *- 
tors  of  such  obligee,  who  continued* the  business,  and  retained  him  in  the  same 
employment.  Barker  \.  Parker,  1  T.  R.  287.  It  is  clear  that  the  plaintiff  can- 
not recover  on  the  second  count,  because  Joseph  Hall  had  no  use  of  the  cows 
or  dairy  during  the  period  in  respect  of  which  the  rent  is  claimed.  If  due  at 
all,  it  can  only  be  by  reason  of  the  special  agreement 

Bayley,  J.  I  think  that  the  rule  for  entering  a  nonsuit  ought  to  be  made 
absolute.  By  the  agreement  which  is  set  out  in  the  declaration,  the  plaintiff 
agreed  to  let,  and  Joseph  Hall  agreed  to  take,  the  milking  of  thirty  cows,  (not 
more  nor  less,)  for  the  sum  of  7/.  109.  per  cow  per  annum,  to  commence  on 
the  14th  of  February,  1824,  and  on  the  conditions  therein  mentioned.  The 
agreement  was,  that  Joseph  Hall  was  to  have  the  milking  of  thirty  cows,  and 
the  benefit  was  to  enure  to  Joseph  not  to  James,  but  the  latter  stipulated  that 
he  would  pay  the  whole  rent  One  question  is,  whether  that  is  an  entire  con- 
tract as  to  the  number  of  cows.  If  it  be,  Joseph  was  entitled  to  have  the  milk- 
ing of  thirty  cows  during  the  continuance  of  the  term.  If  it  was  not  an  entire 
contract,  but  a  contract  to  pay  for  so  many  cows  as  the  plaintiff  should  sup- 
ply, and  the  plaintiff  supplied  twenty-nine  or  any  other  number,  he  would  be 
entided  to  payment  for  so  many.  I  am  of  opinion  that  this  was  an  entire  con- 
tract for  the  purchase  of  thirty  cows ;  and  if  at  the  commencement  of  the  term 
the  plaintiff  could  not  insist  that  this  was  a  divisible  contract  it  must  follow 
that  it  continued  an  entire  contract  during  the  term.  I  do  not  enter  *into  rtQ^K 
the  question  whether  there  was  a  performance  of  the  contract  at  the  ^ 
commencement  of  the  term.  It  is  sufficient  to  say  that  tliere  was  a  new  agree- 
ment without  the  knowledge  of  James  ;  that  Joseph  was  to  have  the  milking 
of  twenty-eight  cows  during  one  part  of  the  year,  and  thirty-two  during  the 
other  part  That,  as  it  seems  to  me,  was  not  a  continuance  of  the  original  bar- 
gain, which  was  for  tlie  milking  of  thirty  cows,  but  a  new  agreement  The 
new  agreement  wab  binding  only  on  those  persons  who  were  parties  to  it  If 
it  had  been  intended  to  bind  James  by  it  he  should  have  been  consulted ;  he 
had  a  right  to  insist  upon  a  literal  performance  of  the  original  baigain.    If  a 
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new  bargain  was  made,  he  had  a  right  to  exercise  his  judgment  whether  he 
would  become  a  party  to  it.  There  may,  perhaps,  be  very  little  difference 
between  the  two  contracts,  but  the  question  does  not  turn  on  the  amount  of  the 
difference ;  but  the  question  is,  whether  the  contract  performed  by  the  plain- 
tiff  is  the  original  contract  to  which  the  defendant  was  a  party.  If  it  is,  then 
James  is  bound  by  it,  otherwise  he  is  not.  There  is  no  hardship  upon  the 
plaintiff,  for  he  knew  that  Jamea  stipulated  to  pay  the  rent  upon  his,  the  plain- 
tiff's, fulfilling  the  terms  of  the  original  bargain,  and  that  he,  James^  was  not 
bound  to  consent  to  the  substitution  of  a  new  contract.  In  Heard  v.  fVadham, 
1  East,  619,  and  Can.pbell  v.  Fnnch,  2  H.  Black.  163  ;  6  T.  R.  200,  it  was 
held  that  the  performance  of  a  contract,  substantially  the  same  as  that  originally 
made,  did  not  give  a  ri^ht  of  action  against  a  surety  who  had  not  consented  to 
the  alteration.  Here  the  plaintiff  attempts  to  maintain  his  action  by  proving 
mojQ^  the  performance  not  of  the  'contract  declared  on,  but  of  a  subsequent 
-I  agreement.  But  he  has  averred,  and  was  bound  to  prove  performance 
of  the  original  agreement.  That  he  has  not  proved ;  and,  upon  that  ground,  I 
am  of  opinion  that  he  was  not  entitled  to  recover,  and  that  the  rule  for  entering 
a  nonsuit  ought  to  be  made  absolute. 

HoLROTD,  J.  I  am  also  of  opinion  that  this  acdon  is  not  maintainable,  and 
that  the  rule  for  entering  the  nonsuit  should  be  made  absolute.  The  defendant 
stands  in  the  situation  of  a  surety,  inasmuch  as  the  plaintiff  agrees  to  let,  and 
Joseph  Hail  to  take.  If  the  agreement  had  stopped  here,  Joseph  Hail  would 
be  liable  to  pay  the  rent,  but  then  there  is  an  additional  agreement  that  James 
also  should  pay  the  rent*  Joseph  still,  however,  continues  liable  for  the  renti 
and  James  is  liable  only  by  reason  of  his  special  agreement.  This  seems  to 
me  an  entire  agreement  for  the  letting  of  the  entire  number  of  thirty  cows» 
neither  more  nor  less.  The  term  at  so  much  per  cow  is  introduced  only  to 
measure  the  rent  payable.  Supposing  there  was  no  stipulation  that  the  rent 
should  be  paid  in  advance,  it  would  be  incumbent  on  the  plaintiff,  if  he  sought 
to  recover  rent,  to  aver  and  prove  that  the  rent  had  accrued  due ;  and  that 
rould  only  be  done  by  showing  that  Joseph  Hail  had  had  the  milking  of  thirty 
cows  during  the  period  in  respect  of  which  the  rent  was  claimed.  It  is  stipu* 
lated  in  this  case,  indeed,  that  the  rent  should  be  paid  before  the  quarter  com* 
menced.  But  still  the  plaintiff  would  be  bound  to  aver  and  prove  that  he  was 
ready  at  all  times,  during  the  time  that  the  contract  continued,  to  perform  his 
part  of  the  contract.  It  seems  to  me  that  the  original  agreement  was  at  an 
*2T7I  ^"^*  ^^^  ^^^  ^  ^^^  'agreement  was  substituted  in  its  stead,  and  that 
-I  JameSf  not  being  a  party  to  it,  is  not  liable  for  the  breach  of  it  This 
is  very  similar  to  the  case  of  a  surrender  of  a  lease  by  operation  of  law.  In 
Comyn's  Dig.  tit.  Surrender,  (1. 1,)  it  is  laid  down,  if  a  lessee  for  years  accepts 
a  new  lease  by  parol  when  the  first  lease  was  by  indenture,  it  operates  as  a 
surrender  in  law.  So  here,  the  new  agreement  by  parol  varying  from  the  first 
entered  into  by  the  plaintiff  and  Joseph  Hall^  operated  as  an  abandonment  of 
the  first  agreement  The  first  agreement  having  been  put  an  end  to  by  the 
principal  parties,  the  surety  is  discharged.  For  these  reasons  i  am  of  opinion 
that  the  rule  for  entering  a  nonsuit  ought  to  be  made  absolute. 

LiTTLBDALB,  J.  It  appeared  to  me  at  the  trial  that  the  plaintiff  was  entided 
lo  recover.  I  then  thought  that  there  had  been  a  substantial  perform?.nce  of 
the  contract  by  him ;  and,  although  there  were  some  variations  in  the  subse- 
quent contract,  it  was  a  case  to  which  the  maxim  applied,  de  minimis  nan 
curat  lex.  The  case  having  now  been  fully  discussed,  I  must  say  that  my 
former  opinion  continues  unchanged.  I  will  first  consider  whether  any  action 
will  lie  on  the  original  agreement  against  Joseph  Hallf  because  I  admit  that  if 
no  acdon  will  lie  against  him  on  die  original  agreement,  no  action  will  lie 
against  the  present  defendant  James  is  only  bound  by  the  original  agree* 
ment  If  a  new  agreement,  varying  substantially  from  the  former,  has  been 
substituted  for  it,  he  is  not  bound  by  that.    I  consider  the  original  agreemen 
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not  an  entire,  but  a  divimble  agreement ;  and  that  although  part  of  it  has  not 
been  performed,  the  plaintifl*  ia  entitled  to  recover  for  that  part  *which  rMt^a 
has  been  performed,  Ritchie  v.  Atkinttm^  10  East,  296,  is  an  anthorir|r  ^ 
in  point.  There  the  master  and  freighter  of  a  vessel  mutually  agreed  that  die 
ship  should,  with  all  convenient  speed,  proceed  to  St*  Peteraburgh^  and  there 
load  from  the  freighter's  factors  a  complete  cargo  of  hemp  and  iron,  and  pro- 
ceed therewith  to  lAmdon,  and  deliver  the  same,  on  being  paid  freight,  for 
hemp,  0/.  per  ton  ;  for  iron,  5t.  a  ton,  d^c,  one  half  to  be  paid  oit  right  deli- 
very, tlie  other  at  three  months.  It  was  held  that  the  delivery  of  a  complete 
caigo  was  not  a  condition  precedent ;  but  that  the  master  might  recover  freight 
for  a  short  cargo  at  the  stipulated  rates  per  ton,  the  freighter  having  his  remedy 
in  damages  for  such  short  delivery.  Lord  EHenborough  there  recognized  Ae 
rule  laid  down  in  Boont  v.  Eyre,  1  H.  Black.  273,  that  where  a  covenant 
goes  to  the  whole  of  the  consideration  on  both  sides,  there  it  is  a  condition  pre- 
cedent ;  but  where  it  does  not  go  to  the  whole,  but  only  to  a  part,  there  each 
party  must  resort  to  his  separate  remedy  for  the  breach  of  the  contract  by  the 
other.  Lt  Biane,  J.,  after  stating  that  rule,  and  observing  that  it  was  approved 
of  in  this  court  in  Campbell  v.  Jones,  6  T.  R.  573,  and  by  the  Court  of  Com* 
mon  Pleas  in  tiie  Duke  of  St.  Alban^s  v.  Shore,  1  H.  Black.  278,  proceeded, 
•*  Here  it  is  clear  that  the  delivery  of  a  complete  cargo  does  not  go  to  the  whole 
consideration  of  the  freight,  because  the  failure  of  bringing  home  one  ton  leP9 
than  the  full  quantity  of  four  htmdred  tons  would  prevent  the  plaintiff  from 
recovering  for  the  three  hundred  and  ninety-nine  tons  which  he  might  ha /^ 
brought  over.  The  loss  on  his  part  by  such  a  construction  would  bear  no  s./t 
of  proportion  to  •the  injury  suffered  by  the  defendant.  The  fair  con-  c»«^r^ 
struction,  therefore,  is,  ihat  the  plaintiff  should  recover  freight  for  what  ^ 
he  has  performed ;  and  that  the  defendant  should  have  a  remedy  against  him 
for  that  which  he  has  not  performed,  and  which  he  ought  to  have  done.*'  It 
appears  to  me  that  this  reasoning  applies  strongly  to  the  present  case.  Here 
the  allowing  the  defendant  to  have  the  milking  of  die  entire  number  of  thirty 
cows  does  not  go  to  the  whole  consideration,  viz.  the  rent ;  if  it  did,  die  negket 
to  furnish  any  one  of  the  cows  would  prevent  the  plaintiff  from  recovering  for 
the  twenty-nine  which  he  had  provided  ;  or  if  the  contract  had  been  for  five 
hundred  cows,  he  could  not  have  recovered  any  rent  if  he  had  provided  four 
hundred  and  ninety-nine.  It  appears  to  me  that  the  fair  construction  of  the 
contract  is,  that  Joteph  Hall,  having  had  twenty-eight  cows,  ought  to  pay  for 
them  on  the  same  principle  as  the  freighter  in  Ritchie  v.  Atkinson  was  held 
liable  to  pay  for  that  part  of  the  eaigo  which  was'  brought  home.  Upon  the 
authority  of  that  decision  <ind  the  cases  there  cited,  I  am  of  opinion  tiiat  an 
action  on  the  original  agreement  was  maintainable  against  Joseph  Hall.  This 
case  has  been  compared  to  tiiat  of  a  surrender  of  a  lease  by  operation  of  law, 
in  consequence  of  the  lessee's  accepting  a  new  lease.  In  that  case  the  accep- 
tance of  the  new  lease  puts  an  end  to  the  old  lease.  But  in  Comyn's  Digest, 
tit.  Surrender,  (I.  2,)  it  is  expressly  laid  down,  that  if  a  lessee  surrender  or 
accept  a  new  lease  of  part  of  the  estate,  that  will  operate  as  a  surrender  for 
that  part  only.  Assuming  that  there  is  an  analogy  between  the  two  cases,  the 
now  agreement  related  to  two  cows  only,  and  the  old  agreement  relating  to  the 
twenty-eight  cows  was  *not  put  an  end  to,  but  remained  as  before.  r«ofiO 
Supposing,  therefore,  that  the  plaintiff  might  have  recovered  against  ^ 
Joseph  Hall  upon  the  old  agreement,  it  then  becomes  necessary  to  consider 
what  is  the  effect  of  the  new  agreement,  as  to  the  surety.  Now  if  the  situation 
of  the  surety  be  substantially  varied  by  the  new  agreement  he  is  discharged* 
It  has  frequentiy  been  decided,  that  where  time  is  given  by  a  principal  to  fats 
debtor  the  surety  is  discharged,  because,  by  giving  time,  the  surety  is  prevented 
from  recovering  against  the  other  party.  Thus,  if  the  holder  of  a  bill  of 
exchange  give  time  to  the  acceptor,  he  discharges  the  indorser.  In  Eyrt  v. 
Bartrop,  8  Mad.  221,  where  time  was  given  to  the  grantee  of  an  vomatf^ 
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was  laid  down,  that  if  by  any  arrangement  between  the  creditor  and  the  debtor 
the  situation  of  the  surety  be  altered,  the  surety  is  discharged.  In  Davie  v. 
Prender^ra$9,  5  B.  &  A.  187,  it  was  decided  in  this  court,  that  it  was  no 
defence  in  a  court  of  law,  to  an  aetion  on  a  bond  against  a  surety,  that  by  a 
parol  agreement  time  had  been  given  to  the  principal.  That  case  afterwards 
went  into  a  court  of  equity,  f  6  Mad.  124,)  upon  a  bill  filed  by  the  sureties  to 
restrain  the  action  upon  the  oond,  and  to  have  it  delivered  up,  on  the  ground 
that  the  creditor  had  given  time  to  the  principal  without  the  surety's  consent. 
Yet,  inasmuch  as  the  situation  of  the  surety  was  not  thereby  made  worse,  it 
was  held,  that  the  surety  was  not  discharged.  There  is  another  class  of  cases 
where  the  surety  has  been  held  to  be  discharged,  on  the  ground  of  fraud ;  to 
diat  principle  I  agree.  But  fraud  ought  to  be  distinctly  proved.  Here  it  is 
«2flll  ^^^^'^  ^^^  "^  fraud  was  intended.  I  think,  that  in  order  to  ^discharge 
^  a  surety  by  a  variation  in  the  contract,  it  ought  to  appear,  that  the  rela- 
tive situation  of  the  parties  has  thereby  been  altered.  Here,  it  appears  to  me, 
that  the  situation  of  the  surety  has  not  been  substantially  varied.  Suppose  a 
person  were  to  agree  to  supply  to  another  twenty  bales  of  cloth  per  week  dur- 
ing the  year,  and  there  was  a  surety  to  that  agreement,  and  that  it  was  ailer- 
wards  agreed  between  the  two  principal  parties  that  during  some  weeks  in  the 
year  only  ten  bales  should  be  supplied,  and  during  others  thirty,  so  that  at  the 
end  of  the  year  the  same  quantity  would  be  supplied  ;  I  think  such  an  altera- 
tion in  the  mode  of  supplying  the  cloth  would  make  no  difference  as  to  the 
liability  of  the  surety.  The  situation  of  the  parties  would  not  thereby  be  sub- 
stantially altered  ;  and  if  that  be  so,  I  think  the  surety  is  bound,  otherwise  he 
is  not.  Or  suppose  there  be  an  agreement  between  a  landlord  and  tenant,  to 
(et  the  tenant  one  hundred  acres  of  land,  with  a  surety  for  payment  of  the  rent, 
and  it  not  being  convenient  for  the  tenant  to  take  up  the  whole,  he  in  fact  had 
possession  only  of  fifty.  That  being  for  die  benefit  of  the  surety,  he  would 
not  be  dischaiged.  I  think  a  surety  has  no  right  to  complain,  either  in  a  court 
of  law  or  equity,  if  there  has  been  a  substantial  performance  of  the  agreement 
entered  into  by  him.  Another  way  of  trying  the  question  is  this :  suppose  the 
plaintiff  had  declared  upon  the  original  agreement  for  the  letting  of  thirty  cows 
for  the  year,  and  he  had  proved  an  agreement  to  let  twenty-eight  at  one  time 
of  the  year,  and  thirty-two  at  another  period  of  the  year,  so  that  during  the 
whole  of  the  year,  upon  an  average,  the  defendant  would  have  had  thirty  cows, 
would  that  have  been  a  variance  ?  I  think  that  the  contracts  are  substantially 
^fK21  ^^  same,  and  that  there  would  be  no  ^variance.  In  Handi  v.  Burton^ 
^'^^\  9  £ast,  349,  proof  that  the  defendant  agreed  to  sell  his  horse,  war- 
ranted sound,  to  the  plaintiff,  for  31/.  lOs^  and  at  ihe  same  time  agreed,  that 
if  the  plaintiff  would  take  the  horse  at  that  value,  he  the  defendant  would  buy 
another  horse  of  the  plaintiff's  brother  for  14/.  149.;  and  that  the  difference 
only  should  be  paid  to  the  defendant,  was  held  to  support  a  count,  charging 
only,  thnt,  in  consideration  that  plaintiff  would  buy  of  the  defendant  a  horse  for 
3i/.  10«.,  the  defendant  promised  that  it  was  sound,  and  that  in  fact  the  plain- 
tiff did  buy  the  horse  for  that  price,  and  did  pay  to  the  defendant  the  31/.  10« 
There,  the  contract  stated  in  the  declaration  and  that  proved,  were  held  to  be 
sttl)stantially  the  same ;  they  certainly  were  not  literally  the  same.  So,  in 
Ba/be,  q,  L  v.  Parker,  I  H.  Black.  283,  in  an  action  for  a  penally,  under  the 
statute  12  Ann,  c.  16,  the  declaration  stated  a  specific  sum  of  money  to  have 
been  ient«  (in  which  the  usury  consisted,)  but  the  evidence  was,  that  the  loan 
was  pjurtly  in  money,  and  the  rest  in  goods  of  a  known  value,  which  the  party 
r(.'ceivkng  the  loan  agreed  to  take  as  cash,  and  this  was  held  to  be  good  evi- 
dence to  support  the  declaration,  on  the  ground  that  it  was  substantially  a  loan 
of  money.  These  cases  show,  that  where  the  contract  proved  and  the  contract 
declared  upon  are  substantially  though  not  literally  the  same,  there  is  no  vari- 
ance. Here  it  appears  to  me,  that  the  substituted  contract  was  in  substance  the 
tame  m  the  original  eootn(et,  and  the  performance  of  the  former  was  a  sob- 
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atantial  performance  of  the  ordinal  contract.  It  appears  to  me,  (hat  where 
there  is  a  substantial  performance  of  the  contract,  the  surety  docs  not  get  rid 
of  his  ^liability.  I  admit,  that  if  the  old  agreement  were  put  an  end  to  r»ooQ 
entirely,  the  surety  is  not  liable ;  but  it  appears  to  me  that  it  was  not  ^ 
put  an  end  to  in  this  case.  The  new  agreement  only  related  to  the  two  cows. 
The  old  agreement  continued  as  to  twenty-eight  cows ;  and  I  think  that  the 
plaintiff  is  entitled  to  recover  pro  rata  as  to  that  number ;  and  that  being  so, 
that  there  ought  not  to  be  a  nonsuit  or  new  trial.  But  as  my  learned  Brothers 
are  of  a  different  opinion,  the  rule  for  entering  a  nonsuit  must  be  made  absolute. 

Rule  absolute. 
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Declaration  atated  that  the  plaintifT  distrained  certain  goods  for  97^  10«.  rent ;  that  ihf 
tenant  made  his  plaint  to  the  defendant,  then  being  sheriflfof  the  county  of  C,  praying 
that  the  goods  mii^ht  be  replevied ;  that  thereupon  the  defendant  being  sheriff  took  • 
replevin  bond  from  the  tenant,  and  two  sureties  conditioned  for  the  appearance  of  the 
tenant  ai  the  next  county  court,  and  for  hit  prosecuting  his  tuit  with  effect^  which  he 
had  commenced  against  ihe  plaintiff  and  her  bailiffs  for  taking  the  euods,  and  for  making 
a  return  of  the  goods  distrained,  if  a  return  should  be  adjudged.  It  then  stated,  that  ifae 
sheriff  replevied  and  delivered  the  foods  to  the  tenant;  that  the  latter  appeared  at  ibe 
next  county  court  of  the  sheriff,  and  there  levied  his  plaint  against  the  plaintiff  and  liei 
bailiffs,  for  takiiie  and  detaining  his  goods  and  chattels,  &c.  which  plaint  ofierwards, 
to  wit,  on  the  25th  of  March,  1823,  was  duly  removed  out  of  the  county  court  of  the  Baid 
Mheriff  of  the  county  of  C  into  the  court  of  ffreat  aessione,  by  a  writ  of  re.  fu.  lo.  It 
then  atated  the  declaration  in  the  suit  in  replevin,  the  avowry  and  cognizance  for  rent 
in  arrear,  and  that  such  proceedings  were  thereupon  had,  that  it  was  considered  by  the 
court  that  the  tenant  should  take  nothing  by  his  writ,  but  that  he  and  his  pledges  to  pro- 
secute should  be  in  mercy,  and  that  the  defendants  in  replevin  should  go  thereof  with- 
out day,  and  that  they  should  have  a  return  of  the  goods.  And  after  reciting  that  it  was 
the  duty  of  the  defendant  as  sheriff  to  take  care  of  the  replevin  bond,  the  pres^ent  decla* 
ration  alleged  that  the  tenant  did  not  make  a  return  of  the  goods  according  to  the  con* 
dition  oi  the  writing  obligatory,  but  therein  made  default,  whereby  the  bond  became  for- 
feited. Breach,  that  the  defendant  loai  the  bond,  whereby  the  plaintiff  was  damnified. 
At  the  trial  it  appeared,  that,  in  December^  1822,  when  the  replevin  bond  was  taken, 
the  defendant  was  sheriff  of  the  county  of  C.,  but  that  at  the  time  when  the  plaint  was 
removed  out  of  the  county  court,  he  had  ceased  to  be  sheriff:  Held,  that  tnia  was  no 
variance,  the  substance  of  the  alleffation  being,  that  the  plaint  was  removed  out  of  the 
county  court  in  which  it  waa  levied,  and  that  having  been  proved  by  the  record  of  the 
judgment  in  the  replevin  suit.  It  appeared  that  the  jury,  after  finding  that  the  rent  in 
arrear  waa  97/.  lOit.,  and  assessing  the  damages  besides  costs,  at  the  prayer  of  the  plain- 
tiff and  her  bailiffs,  according  to  the  statute  17  Car.  2,  c.  7,  proceeded  to  i/iquire  of  the 
arrears  of  rent,  and  the  value  of  the  distress,  and  found  the  arrears  to  be  97/.  IDs.,  aiid 
the  value  of  the  distress  to  be  the  same.  Besides  the  common  law  judgment,  as  stared 
in  the  declaration,  there  was  a  judgment  under  the  statute  17  Car.  2,  c.  7,  that  the 
defendants  should  recover  against  the  plaintiff  in  replevin  97/.  ]0«.,  and  another  sum  for 
costs,  and  that  the  defendants  should  have  execution  thereof.  There  was  also  a  prayer 
by  the  defendanta  in  replevin,  for  a  writ  of/,  fa.  to  the  sheriff,  and  averment  that  it 
was  granted  to  them,  and  it  waa  proved  that  a/. /a.  in  fact  issued,  to  which  the  sheriff 
returned  nulla  bona,  but  it  was  not  proved  that  any  writ  de  reiomo  habendo  had  been 
i$sued:  Held,  that  the  replevm  bond  had  become  forfeited  in  consequence  of  the  plain- 
tiffin  replevin  not  having  prosecuted  his  suit  with  success,  that  being  a  breach  within 
the  meaning  of  the  words  **  proMccuting  with  effect,**  and,  therefore,  that  the  plaintiff*  in 
this  action  mid  sustained  an  injury,  and  was  entitled  to  recover,  although  no  writ  de 
retomo  hahendo  had  been  issued. 

Held  also,  that  although  the  plaintiff  had  elected  to  proceed  under  the  statute  17  Car.  2, 
c.  7,  still  he  waa  not  confined  to  his  execution  under  that  statute,  but  might  alao  pro- 
ceed against  the  sureties  upon  the  replevin  bond,  or  against  the  sheriff  for  hit  negli- 
gence m  the  loss  of  it. 

Held  also,  that  assuming  the  plaintiff  had  not  proved  the  breach  alleged  in  the  declara- 
tion, yet  as  it  appeared  that  there  had  been  a  breach  of  the  condition  of  the  bond  by  rea- 
aon  of  the  plaintiff  in  replevin  not  having  prosecuted  his  suit  with  effect,  the  plainffff 
waa  entitled  to  reeover,  although  a  breach  in  that  respect  was  not  formally  assigned. 

Ths  third  count  of  the  declaration  stated  that  Franctt  Xtble  PerreaUt  exe- 
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cutriz  of  S.  Horioftf  deceased,  and  David  Evani  and  Beta  Jtmu^  as  her 
9^.^   bailifTs,  ^dieretofore,  to  wit,  on  the  20th  of  December ^  1822,  aforesaid, 

J  in  the  parish  of,  &c.^  in  the  county  of  Carmaftken^  in  a  certain  close 
called  Whiiehail^  took  and  detained  certain  cattle,  goods,  and  chattels,  (which 
were  described,)  of  one  Evan  Trehame^  then  being  on  the  said  last  mentioned 
premises,  of  great  value,  to  wit,  of  the  value  of  200/.,  for  the  sum  of  07/.  I0«. 
then  due  and  owing  to  the  piaintifl*  as  executrix  as  aforesaid,  for  rent ;  that  the 
said  Evan  Trehame  afterwards,  and  widiin  the  space  of  five  days  then  next 
ensuing,  to  wit,  on  the  said  23d  of  December^  1822,  to  wit,  at,  Ac,  made  his 
plaint  to  the  defendant,  then  being  sherifl*  of  the  said  county  of  Carmarthen^  out 
of  the  county  court  of  the  said  sheriff,  of  the  taking  and  unjustly  detaining  of 
the  said  goods  and  chattels  of  the  said  Evan  by  the  plaintiff*  and  die  said  David 
and  i?ees,  and  prayed  that  the  said  cattle,  goods,  and  chattels  might  be  forth- 
with replevied  by  the  said  sheriflf,  and  delivered  to  him,  the  said  Evan ;  and 
thereupon  the  defendant,  so  beiiur  sheriff*  of  the  said  county  of  Carmarthen 
aforesaid,  according  to  the  form  of  the  statute  in  such  case  made  and  provided, 
did  take  from  the  said  Evan  and  two  persons,  to  wit,  J.  Haines  and  J,  7Ve- 
hame^  as  two  responsible  sureties,  a  bond  in  double  the  value  of  the  said  cat- 
tle, goods,  and  chattels,  to  wit,  in  the  sum  of  184/.  17«.  6</.,  bearing  date,  Ac. 
23d  of  December^  conditioned  for  the  appearance  of  the  said  Evan^  at  the  nex*^ 
county  court  after  the  date  of  the  said  writing  obligatory  to  be  holden  and  kept 
for  the  county  of  Carmarthen^  sndfor  hie  prosecuting  there  toith  effect  his 
smt  which  he  had  commenced  against  the  said  F.  Keble^  and  the  said  David 
and  Rees^  for  the  taking  and  unjusdy  detaining  the  cattle,  goods,  and  chattels 
*2861   "^  ^  ^^^^  ^condition  mentioned,  being  the  catde,  goods,  and  chattels  so 

J  distrained  as  last  aforesaid,  and  for  making  a  return  of  the  said  last 
mentioned  cattle^  goods,  and  chattels^  if  a  return  thereof  should  be  adjudged; 
and  thereupon  the  defendant  so  being  sheriflf,  &c.,  at  the  prayer  of  the  said 
Evan^  replevied  and  made  deliverance  of  the  catde,  goods,  and  chattels  to  the 
said  Evan,  and  he  afterwards  appeared  at  the  next  county  court  held  for  the 
said  county  of  Carmarthen,  and  in  the  same  court,  without  the  writ  of  our  lord 
the  king,  levied  his  plaint  against  the  said  F.  Keble,  David,  and  Rees,  for  the 
taking  and  unjusdy  detaining  the  said  catde,  goods,  and  chattels  of  the  said 
Evan^  and  found  pledges  a^  well  for  prosecuting  his  said  plaint  as  for  returning 
the  said  catde,  goods,  and  chattels,  if  return  thereof  should  be  adjudged  by 
law ;  which  said  plaint  afterwards,  to  wit,  on  the  25di  of  March,  1823,  was 
duly  removed,  at  the  instance  of  the  plaintiff  and  the  said  David  Evans  and 
Rees  Jones,  out  of  the  county  court  of  the  said  sheriff  of  the  said  county  of 
Carmarthen  into  the  c(/urt  of  great  sessions  for  the  said  county  of  Carmarthen, 
by  virtue  of  his  majesty's  writ  of  recordari  facias  loquelam,  returnable  before 
the  justices  die  first  day  of  the  next  great  sessions ;  and  thereupon  the  said 
Evan  afterwards,  to  wit,  at  the  next  great  sessions  held  for  the  said  county,  to 
wit,  on  the  7th  oi  April,  1823,  at,  dtc.  (The  declaration  in  replevin,  and  the 
avowry  and  cognizance  by  the  present  plaintifiT  and  her  bailiffs  for  rent  in 
arrear,  were  then  set  out.)  The  count  then,  proceeded  to  state  that  such  pro- 
ceedings were  thereupon  had  in  the  said  plea  in  the  court  of  great  sessions ; 
that  a&rwards,  to  wit,  on  the  14th  of  August,  in  the  year  1824,  to  wit,  at, 
•2871   ^'*  ^^^^^  ^®  aforesaid  justices,  it  was  considered  ^in  and  by  the  said 

-1^  court,  that  the  said  Evan  should  take  nothing  by  his  said  writ,  but  that 
he  and  his  pledges  to  prosecute  should  be  in  mercy,  and  that  the  said  Frances 
KAle^  David,  and  Rees,  should  go  thereof  without  day,  and  that  they  should 
have  a  return  of  the  said  last  mentioned  catde,  goods,  and  chattels  as  by  the 
lecord,  and  proceedings  thereof  remaining  in  the  said  court  of  our  said  lord  the 
king  of  great  sessions,  more  fully  appears.  And  whereas  it  was  the  dut^  of 
the  defendant,  so  being  sherifif  as  aforesaid,  and  having  so  taken  the  said  writing 
obligatory,  to  have  taken  due  and  proper  care  thereof,  so  as  to  have  been  able 
to  assign  die  same  to  the  plaintiff,  executrix  as  aforesaid,*  in  case  the  same 
Vol.  XL— 60 
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should  become  forfeited,  and  she  should  be  entided  to  have  the  same  assigned 
to  her  according  to  the  form  of  the  statute  in  such  case  made  and  provided,  and 
should  require  the  same  to  be  assigned  to  her ;  and  the  plaintiff,  executrix  as 
aforesaid,  in  fact,  says,  that  the  said  Evan  did  not  make  a  return  of  the  said 
cattle,  goods,  and  chattels,  or  any  of  them,  or  any  part  thereof,  according  to 
the  form  and  effect  of  the  said  condition  of  the  said  writing  obligatory,  but 
wholly  neglected  and  omitted  so  to  do,  and  therein  failed  and  made  default, 
whereby  tbo  writing  obligatory  became,  and  was  forfeited  to  the  defendant,  and 
the  plamtifT,  as  executrix  as  aforesaid,  was  entided  and  was  minded  and  desi> 
rous  to  have  the  same  assigned  to  her,  but  she  in  fact  says,  that  the  defendant, 
not  regarding  his  duty  in  that  behalf,  took  so  little  care  of  the  writing  obliga- 
tory, Siat  the  same,  by  and  through  his  negligence  and  default,  was,  af\er  Uie 
giving  thereof  to  the  defendant  as  such  sheriff,  to  wit,  on,  d^c,  lost;  and  by 
means  thereof  the  plaintiff,  executrix  as  aforesaid,  was  hindered  and  prevented 
from  having  or  obtaining  *an  assignment  thereof,  and  by  means  thereof    rtoAg 
she  has  been,  and  is,  hindered  and  prevented  from  bringing  an  action   ^ 
or  actions  on  the  said  last  mentioned  writing  obligatory,  and  has  been  and  is 
deprived  of  the  means  of  recovering  the  said  arrears  of  rent,  and  the  costs  of 
the  said  action,  and  has  been  otherwise  gready  injured  and  damnified,  to  wit, 
at  Carmarthen  aforesaid.    Plea,  Not  guilty.    At  the  trial  before  Burrovgh,  J. 
.at  the  Summer  assizes  for  Herefordshire,  1825,  it  appeared  that  in  ]  822,  the 
•defendant  was  sheriff  of  the  county  of  Carmarthen,  and  that  on  the  23d  of 
December  in  that  year,  he  took  the  replevin  bond  mentioned  in  the  declaration. 
The  plaint  in  replevin  was  removed  out  of  the  county  court  on  the  25th  of 
March,  1623,  the  defendant  at  that  time  having  ceased  to  be  sheriff  of  the 
•county.     By  die  record  of  the  judgment  in  the  replevin  suit  in  the  court  ol 
great  sessions,  it  appeared  that  the  jury,  afWr  finding  the  tenancy,  and  that  the 
rent  in  arrear  was  07/.  IO9.,  and  assessing  the  damages  besides  costs,  at  the 
prayer  of  the  present  plaintiff,  and  her  bailiffs,  according  to  the  statute  17  Car. 
2,  c.  7,  proceeded  to  inquire  of  certain  arrears  of  rent,  and  the  value  of  the  cat- 
tle, goods,  &c.,  distrained,  and  they  found  the  arrears  to  be  07/.  IO9.,  and  the 
value  of  the  distress  to  be  the  same.     'J  he  judgment  of  the  court  was  first  the 
common  law  judgment,  that  the  plaintiff  should  take  nothing  by  his  w^rit,  but 
that  he  and  his  pledges  to  prosecute  should  be  in  mercy,  and  that  the  defend- 
ants in  the  replevin  should  go  without  day,  and  that  they  should  have  a  return 
of  the  goods  and  chattels  to  hold  them  irreplevisable  for  ever.     There  then  fol- 
lowed the  judgment  given  by  the  statute  17  Car.  2,  c.  7,  that  the  defendants  in 
replevin  should  recover  against  the   plaintiff  in  replevin  the  sum  'of  pogg 
97/.  lOs.  the  arrears  of  rent,  and  139/.  17«.  for  costs,  making  together    ^ 
237/.  7».,  and  that  the  defendants  should  have  execution  thereof.     The  record 
also  contained  a  prayer  by  the  defendants  in  replevin  for  a  writ  o^  fieri  facias 
to  the  sheriff  of  Carmarthen,  to  levy  the  above  arrears  of  rent  and  costs,  and  a 
grant  thereof  by  the  court.    Proof  was  given  that  a  f.  fa.  issued,  to  which  the 
sheriff  returned  nulla  bona,  but. there  was  no  proof  that  any  writ  de  refomo 
habendo  had  been  issued.   An  application  was  made  to  the  agent  of  the  defend- 
ant to  assign  the  bond,  and  he  admitted  that  it  had  been  lost.   Three  objections 
were  made  upon  the  part  of  the  defendants ;  first,  that  there  was  a  variance, 
inasmuch  as  it  was  averred  in  the  declaration,  that  the  plaint  was  removed  out 
of  the  county  court  of  the  said  sheriff  of  the  county  of  Carmarthen,  and  the 
defendant  being  the  only  person  described  in  the  declaration  as  sheriff,  that  alle- 

Sation  imported  that  the  plaint  was  removed  out  of  the  county  court  of  the 
efendant,  he  being  sheriff,  but  the  proof  was,  that  he,  at  that  time,  had  ceased 
to  be  sheriff.  2dly,  That  the  action  was  not  maintainable,  inasmuch  as  the 
plaintiff  had  sustained  no  injury  by  the  loss  of  the  replevin  bond,  because  the 
bond  could  not  have  been  enforced  upon  the  judgment,  previously  to  the  issuing 
of  «  writ  de  retomo  habendo,  and  a  return  of  elongata  thereon.  3dly,  The 
avowant  in  replevin  having  elected  to  proceed  under  the  17  Car.  2,  c.  7,  wn»< 
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confined  to  her  executien  under  that  statute,  and  could  not  aiUrwards  pn> 
ceed,  either  against  the  sherifiT,  or  against  the  sureties  upon  the  replevin  bond. 
'File  learned  Judge  was  of  opinion,  first,  that  there  was  no  variance,  inasmuch 
as  the  substance  of  the  allegation  was,  that  the  record  was  removed  out  of  the 
*2901   ^^^^^  *court  and  that  it  was  wholly  immaterial  who  was  the  sheriff  at 

-I  the  time.  Sdly*  That  the  replevin  bond  had  become  forfeited  in  conse- 
quence of  the  plaintiff  in  rejplevin  not  having  prosecuted  his  suit  with  fffeet^ 
and,  therefore,  that  the  plaintiff  in  this  action  had  sustained  an  injury  by  his 
loss  of  the  bond,  although  he  had  not  sued  out  a  writ  dt  reiomo  habendo* 
Sdly,  He  was  of  opinion  that  the  avowant,  although  he  had  proceeded  under 
the  statute  17  Car.  2,  c,  7,  was  still  endtled  to  proceed  against  the  sheriff,  or 
on  the  replevin  bond,  as  the  remedy  given  by  that  statute  was  cumulative. 
The  jury,  under  the  direction  of  the  learned  Jud^e,  found  a  verdict  for  the 
plaintiff  for  184/.  VIb.  6<f.,  but  liberty  was  reserved  to  the  defendant  to  move 
to  enter  a  nonsuit  A  rule  nisi  for  that  purpose  having  been  obtained  in  last 
Michadnuu  term,  the  case  was  argued  before  Holroyd  and  LittledaUt  }UBUce9t 
at  the  sittings  in  banc  before  last  Uilary  term,  When  cause  was  shown  against 
the  rule  by 

TamUon^  Campbell^  Richards^  and  John  Evans.  There  is  no  variance, 
inasmuch  as  the  substance  of  the  allegation  in  the  declaration  is,  that  the  plaint 
had  been  moved  out  of  the  county  court  in  which  it  had  been  levied,  ana  that 
was  proved.  Draper  v.  Garratty  2  B.  &  G.  2,  is  an  authority  in  point. 
Assuming  the  allegation  to  be  one  of  description,  the  words  **  said  sheriff"  may 
refer  to  the  person  filling  the  office  at  that  time,  and  not  to  the  individual  who 
filled  it  before.  At  all  events,  the  word  **  said**  may  be  rejected  as  superfluous. 
Secondly,  the  plaintiff  has  sustained  an  injury  by  uie  loss  of  the  replevin  bond, 
*2011   ^"^™^^^  ^  ^^  condition  *was  not  only  for  a  return  of  the  goods  dis- 

-■  trained,  but  also  for  the  plaintiff*s  (in  replevin)  prosecuting  his  suit 
with  effect  These  are  distinct  and  independent  conditions,  Morgan  v.  Griffith^ 
7  Mod.  880,  and  breach  of  any  one  of  them  is  a  sufficient  cause  of  action, 
Vaughan  v.  Norris,  Cas.  Temp.  Hard.  137 ;  Dias  v.  Freeman^  5  T.  R.  195 ; 
Gwiiiim  V.  Holbrooke  1  B.  &  P.  410.  The  legal  meaning  of  the  term  "pro- 
secuting with  effect'*  is  to  prosecute  with  success,  Morgan  v.  Griffith^  7  Mod. 
880 ;  Duke  of  Ormond  v.  Bier/y,  Carthew.  519 ;  7\inwr  v.  7\/rner,  2  Brod. 
&  B.  107.  Now,  in  this  case  it  appeared  that  judgment  was  given  against  the 
plaintiff  in  replevin  ;  he,  therefore,  did  not  prosecute  his  suit  with  effect,  and 
there  has  been  a  breach  of  the  condition  in  that  respect,  and  the  plaintiff  has 
been  damnified  by  the  loss  of  the  bond.  Thirdly,  the  plaintiff  would  be  entided 
lo  proceed  upon  the  replevin  bond  if  it  had  been  assigned  to  him,  and  he  may 
now  proceed  against  the  sheriff  for  negligence,  althoujB[h  he  has  previously  pro- 
ceeded under  the  statute  17  Car,  2,  c.  7.  The  remedy  given  by  that  statute  is 
cumulative.  That  point  was  expressly  decided  by  the  Court  of  Common  Pleas 
in  the  late  case  of  7\imor  v.  TYimer,  2  Brod.  &  B.  107.  The  dictum  of 
Bathurst^  J.,  in  Cooper  v.  Sherbrooke^  2  Wils.  117,  and  the  passage  cited  from 
Tidd's  Practice,  1088,  6th  edit,  were  brought  under  the  consideration  of  that 
court,  and  they  determined  that  the  sureties  in  a  replevin  bond  were  not  dis- 
chai^ged  by  the  execution  of  a  writ  of  inquiry  under  the  statute  17  Car,  2,  c.  7, 
and  a  judgment  thereon  for  the  avowant  to  recover  the  arrear  of  rent  found, 
•2921    ^^'S®^®'  ^*^  *  ^"™  ^*^'  **^8  ^^^^  ^"^  damages.    The  same  point  •was 

J   decided  by  this  court  in  Hitary  term,  1820,  in  the  case  of  Dum  v.  Dun- 
bar ^  Combes  v.  Cole^  cited  from  Com.  Dig.,  Pleader ;  3  K.  3 1 ,  was  decided 
before  the  statute  11  Geo.  2,  c.  19,  s.  22.    It  forms  no  part  of  the  digest  as 
published  by  Lord  Chief  Baron  Comyn^  but  was  added  by  the  subsequent 
ditors. 
RuMsetly  Arehboldi  and  Chilton^  contra.    The  declaration  states,  that  the 

t  ThiB  caso  wai  cited  from  t  manuscript  note. 
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plaint  was  remoTod  out  of  the  county  court  of  the  $aid  sheriff.  This  is  an 
allegation  describing  the  court  out  of  which  the  plaint  was  remoTcd.  It  must, 
therefore,  be  strictly  proved.  Here  the  proof  was,  that  the  plaint  was  removed 
out  of  the  county  court,  not  of  the  defendant,  but  of  another  person,  it  there* 
fore  varied  materially  from  the  allegation,  Bromfidd  v.  /one*,  4  B.  &  C.  380 ; 
Bevan  v.  /onet,  4  B.  &  C.  403.  Secondly,  this  action  is  not  maintainable, 
because  the  breach  assigned  in  the  declaration  is  not  proved.  The  declaration, 
after  stating  it  to  be  the  duty  of  the  defendant  to  take  care  of  the  replevin  bond, 
so  as  to  be  able  to  assign  the  same  to  the  plaintiff,  alleges  that  the  tenant,  the 
plaintiff  in  replevin,  did  not  make  a  return  of  the  cattle,  goods,  and  chattelsi 
according  to  the  condition  of  the  bond,  but  omitted  so  to  do,  whertby  the  bond 
became  forfeited.  The  word  wherdnf  refers  to  the  last  antecedent  matter,  viz. 
die  non-return  of  the  goods.  The  allegation  therefore  imports,  that  the  bond 
became  forfeited  by  reason  of  there  not  having  been  a  return  of  the  goods,  but 
inasmuch  as  the  plamt)ff  did  not  do  that  which  was  necessary  to  obtain  a  return, 
Ti2.  sue  out  a  writ  (U  retamo  habendo^  the  breach  assigned  is  not  supported  by 
the  proof.  [Solroydf  J.  The  word  Ufherdnf  refers  to  ii/7  the  *antece->  r«ogo 
dent  matter,  but  assuming  that  the  breach,  in  respect  of  the  plaintiff**  ^ 
not  having  prosecuted  his  suit  with  effect,  is  not  sufficiently  assigned  in  point 
of  form,  yet  if  it  appears  to  the  court  upon  the  declaration,  that  there  has  be«n 
a  breach  in  that  resoect,  the  plaintiff  is  entided  to  recover,  Chamley  v.  With 
ttanley^  5  East,  260. J  At  all  events  the  plaintiff  is  not  entided  to  recover  to 
the  extent  of  the  damages  assessed  by  the  jury,  inasmuch  as  the  plaintiff  in  his 
declaration  has  not  set  forth  the  inquiry  as  to  the  arrears  of  rent,  and  the  value 
of  the  distress,  and  the  finding  a  judgment  thereon.  But,  secondly,  that  part 
of  the  condition  of  the  bond,  which  requires  that  the  plaintiff  in  replevin  should 
prosecute  his  suit  with  effect,  is  satisfied  by  showing  that  he  prosecuted  it  to 
final  judgment,  without  showing  that  he  prosecuted  it  with  success.  The  autho- 
rities cited  on  the  other  side  show,  that  if  by  any  default  of  the  plaintiff  in 
replevin  the  suit  is  not  prosecuted  to  final  judgment,  the  bond  is  forfeited.  But 
there  is  no  authority  to  show,  that  if  the  plaintiff  prosecute  his  suit  to  final 
judgment,  though  not  with  success,  the  bond  is  forfeited.  In  Morgan  v.  Grif' 
JUhSf  7  Mod.  380,  there  was  judgment  by  default  against  the  plaintiff  in  reple- 
vin. In  Thmor  v.  7\imer,  2  Brod.  &  B.  107,  judgment  was  given  against 
the  plaintiff  in  replevin  by  reason  of  his  not  pleading  in  bar  to  the  avowry.  In 
7%e  Duke  of  Ormond  v.  BierUy,  Carthew.  519,  the  suit  abated  by  the  death 
of  the  plaintiff  in  replevin,  yet  the  condition  of  the  bond  was  held  to  be  satis- 
fied, although  he  did  not  there  prosecute  his  suit  with  success.  The  stat.  1 1  Gf. 
2,  c/  19,  3.  23,  requires  the  sheriff  to  take  a  bond  conditioned  to  prosecute  with 
effect  and  without  delay,  and  to  return  *the  goods  in  case  a  return  there-  r^ag^ 
of  shall  be  awarded.  Now,  if  the  legislature  intended  that  these  words  ^ 
".with  effect,'*  should  mean,  ••  with  success,"  they  never  would  have  added  the 
clause  relating  to  the  return  of  the  goods ;  for  in  all  cases,  where  a  return  of 
the  goods  is  ordered,  the  plaintiff  must  necessarily  have  failed  to  prosecute  his 
suit  with  success.  The  legislature,  by  this  statute,  evidently  intended  to  com- 
pel the  plaintiffs  in  replevin,  first,  to  prosecute  their  suits  to  a  final  determina- 
tion without  delay  ;  and,  secondly,  to  return  the  goods  replevied,  in  case  they 
should  be  unsuccessful  in  their  suits,  and  judgment  dt  retomo  habendo  should 
thereupon  be  given  against  them.  ^JAttltdale^  J.  Are  the  sureties  in  replevin 
analogous  to  pledges  to  prosecute  at  common  law  T  Pledges  to  prosecute  were 
required  at  common  law  in  replevin  as  well  as  in  other  actions ;  but  the  plain- 
tiff was  only  liable  to  be  amerced  if  he  became  nonsuited,  and  not  if  judgment 
was  given  against  him,  Comyn's  Digest,  Pleader  (C)  16.  In  Co.  Litt.  145  b., 
it  is  laid  down  that  tr«e  sheriff  ought  to  take  two  kinds  of  pledges,  one  by  the 
common  law,  viz.  pledges  to  prosecute,  and  another  by  the  statute  FFettmin- 
Mier  2,  c.  2 ;  13  Ed.  1,  c.  2,  t.  3,  pledges  to  return  the  goods ;  and  in  Blackeit 
T,  Criisopf  Ld.  Raym.  278,  it  was  held,  that  under  that  statute  the   b^riff  might 
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take  a  bond  from  the  plaintiff  in  reployin»  to  prosecute,  &c.  make  retarn,  Ac* 
and  indemnify  the  sheriff  ag^ainst  the  replevin.  The  sureties  in  replevin,  there- 
fore, were  to  be  responsible  for  the  return  of  their  goods,  and  to  indemnify.] 
All  this  is  confirmatory  of  the  aigument.  The  sheriff  at  common  law  was 
*2951  ^^°^  ^  ^^®  pledges  to  prosecute ;  the  statute  of  *fFe9tmintter  required 
J  him  also  to  take  pledges  for  the  return  of  the  goods ;  and  the  statute 
11  O.  2,  c.  19,  required  him  to  take  both,  with  this  difference  merely,  that  it 
'  ves  the  penalty  for  not  prosecuting,  which  at  common  law  'belonged  to  the 
to  the  defendant  If  then  the  true  meaning  of  the  words,  **  to  prosecute 
effect  and  without  delay,*'  be  to  prosecute  to  a  final  determination  of  die 
suit  without  delay,  the  plaintiff  in  replevin,  in  this  instance,  has  not  been  guilty 
of  any  breach  of  die  condition  of  the  replevin  bond  in  this  respect ;  for  he  has 
prosecuted  his  suit  to  final  judgment,  and  without  delay.  Nor  has  he  been 
guil^  of  a  breach  of  the  other  branch  of  the  condition,  namely,  as  to  the  return- 
ing of  the  goods,  for  no  return  of  the  poods  has  been  awarded ;  and  even  if  a 
letum  had  oeen  awarded,  the  plaintiff  m  replevin  could  not  be  deemed  ffuillr 
of  a  breach  of  the  condition  in  this  respect,  until  after  a  writ  dt  rtiorno  hmenao 
had  been  sued  out,  and  returned  dongaia  by  the  sheriff,  that  being  the  only 
fegidmate  proof  of  the  goods  not  being  returned ;  in  like  manner,  as  in  proceed 
ing  against  bail  to  an  action,  a  ca.  io.  must  first  be  sued  out  and  returned  non 
tU  inventus^  before  the  plaintiff  can  proceed  by  debt  or  tctre  fadaa  on  the 
recognizance.  Inasmuch,  therefore,  as  there  has  been  no  breach  of  the  condi- 
tion of  the  replevin  bond,  the  defendant  in  replevin  is  not  damnified  by  the 
sheriff's  losing  or  not  assigning  the  replevin  bond ;  and  until  she  is  damnified, 
she  cannot  maintain  this  action.  Thiraly,  the  pbintiff  having  proceeded  upon 
the  statute  17  Car.  8,  e.  7,  for  the  arrearages  of  rent  and  costs,  is  confined  to 
his  execution  under  that  statute.  It  is  expressly  laid  down  in  Tidd's  Practice, 
1088,  Odi  edit,  that  he  cannot,  after  having  had  a  writ  upon  that  statute,  have 
^20111  a  writ  of  ^rtiorno  habendo^  nor  proceed  against  the  pledges  on  account 
^^J  of  die  plaintiff's  not  making  a  return  of  me  cattle  or  goods,  nor,  as  it 
seems,  against  die  sheriff,  for  takmg  insufficient  pledges.  Cambe$  v.  Cole  is 
an  authori^  in  point  to  the  same  effect 

HoiJU>T]>,  J.  I  am  of  opinion  that  there  is  no  variance  in  this  case.  It 
seems  to  me  that  the  averment,  that  the  plaint  was  removed  out  of  the  coun^ 
court  of  the  said  sheriff,  is  not  an  allegation  of  description,  but  of  substance.  It 
imports  that  the  plaint  was  removed  out  of  the  county  court  in  which  it  had 
been  levied,  ana  that  has  been  proved.  It  was  a  matter  whoUy  immaterial 
who  the  in^vidual  was  who  presided  in  that  court  at  the  time  when  the  plaint 
was  removed*  Draper  v.  GarratU  8  B.  &  C.  2,  is  an  authority  to  show  that 
it  is  sufficient  There  the  declaration  against  a  sheriff  for  takinp^  insufficient 
pledges  in  a  replevin  bond,  stated  that  the  party  replevying  levied  his  com- 
plaint at  the  next  county  court,  to  wit,  at  die  .county  court  held  before  A.  J9., 
and  C  /).,  suitors  of  the  court,  which  plaint  was  afterwards  removed  by  re. 
fa.  lo.\  and  by  the  record  it  appeared,  that  the  plaint  was  levied  at  a  court 
lioiden  before  E.  T.  and  O.  F.  It  was  held  that  die  variance  was  immaterial, 
liecause  it  was  unnecessary  to  state  or  prove  the  name  of  the  suitors,  and  they 
wight  be  rejected  as  surplusage.  So  here  in  describing  the  removal  of  the 
plamt  out  of  the  county  court,  it  was  unnecessary  to  describe  the  individual 
who  held  the  office  of  sheriff  at  the  time.  It  was  sufficient  to  aver  and  prove 
that  the  plaint  was  removed  out  of  the  court  in  which  it  had  been  levied.  As 
^2^w|  to  the  principal  points  discussed  in  this  case,  our  decision  *must  be 
^^J  governed  by  the  case  of  T\vmor  v.  7\f mer,  2  Brod.  &,  B.  107,  unless 
that  case  be  distinguishable  upon  the  grounds  stated  in  aigument  Upon  those 
points  we  will  take  time  to  consider  &fore  we  pronounce  our  judgment 

LtnuBDAU,  J.  Assuming  diat  this  be  an  allegation  describing  the  court 
out  of  which  the  plaint  was  removed,  it  appears  to  me  that  die  wora  and  may 
be  rejected  as  surplusage*    The  object  of  the  allegation  must  have  been  to 
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tfeflcribe  the  court  not  as  the  court  of  the  individualy  but  as  that  of  the  sheriff. 
If  that  word  be  rejected,  the  allegation  will  then  be  consistent  with  the  fact. 
For  the  plaint  was  removed  out  of  the  court  of  the  sheriff  of  the  county  of 
Carmarthtn  • 

Cur.  adv,  vuil^ 

Judgment  upon  the  other  points  was  afterwards  delivered  by 

HoLROYD,  J.  This  was  an  action  against  the  late  sheriff  of  Carmarthen' 
thire^  tried  before  Burroughs  J.,  at  the  last  Summer  assizes  for  Herefordskire, 
A  verdict  was  found  for  the  plaintiff,  damages  184/.  17«.  6d.  The  action  was 
for  negligence  in  the  execution  of  his  office.  And  the  questions  made  at  the 
trial,  and  upon  which  a  rule  was  granted  to  show  cause  why  the  verdict  should 
not  be  set  aside,  and  a  nonsuit  entered  or  new  trial  granted,  arose  upon  the 
third  count.  That  count  was  for  negligence  in  the  defendant  as  sheriff  in  losing 
a  replevin  bond  taken  by  him  upon  a  distress  for  rent  due  to  plaintiff,  execu- 
trix, &c.,  by  which  she  was  prevented  from  haviiu;  an  assignment  thereof,  and 
from  suing  thereon  as  she  would  have  been  entitled  to  do.  One  of  those  ques- 
tions was  a  question  of  variance,  which  the  ^court,  (my  brother  Zt7//f-  rtnoa 
dale  and  myself,)  disposed  of  and  overruled,  upon  the  argument  when  '- 
cause  was  shown  agamst  the  rule  for  a  nonsuit  or  new  trial.  The  other  ques- 
tion was,  whether  upon  that  third  count,  as  framed,  and  the  proof  in  support 
fliereof  that  was  given  at  the  trial,  the  action  was  maintainable.  (The  learned 
Jndffe,  afier  stating  that  count,  proceeded  as  follows :) 

When  the  record  of  the  above  proceedings  in  replevin  was  produced  and 
moved  at  the  trial,  it  appeared  by  it  that  upon  the  jury  giving  their  verdict  in 
favor  of  the  present  plaintiff  and  her  bailiffs,  the  three  defendants  in  that  suit, 
the  jury  at  the  prayer  of  those  defendants,  according  to  the  statute  of  17  Car. 
tv  having  proceeded  to  inquire  concerning  the  arrears  of  rent  and  the  value  of 
the  distress,  found  the  arrears  to  be  07/.  10«.,  and  that  the  true  value  of  the  dis- 
tress was  also  97/.  10. ;  and,  therefore,  not  only  the  common  law  judgment 
was  given  against  the  plaintiff  in  replevin  of  nil  capiat  per  breve^  and  his 
pledges  to  prosecute  being  in  mercy,  and  the  defendants  in  replevin  thereof 
going  without  day,  and  the  judgment  pro  retomo  habendo,  but  also  judgment, 
according;  to  the  above  statute  of  Car,  2,  for  the  said  arrears  of  rent  (97/.  10«.) 
and  1391,  178.  costs,  in  the  whole,  237/.  78, ;  and  that  the  defendants  in  reple- 
tin  have  execution  thereof.  The  record  also  contained  the  entry  of  a  prayer 
by  the  defendants  in  replevin  of  a  yi.  fa.  to  the  sheriff  of  Carmarthenmire  to 
levy  the  above  arrears  of  rent  and  costs,  and  that  it  was  granted  to  them  return- 
able before  the  justices  of  the  said  court  of  ffreat  sessions  on  the  first  day  of  the 
then  next  great  sessions  to  be  holden  in  and  for  the  said  countv.  Besides  this 
iward  of  execution,  it  also  was  proved  at  the  trial  that  a  y?.  fa.  issued,  which 
was  returned  by  the  sheriff  nuUa  bona  $  and  there  was  no  proof  that  any 
*writ  de  retomo  habendo  had  been  issued  upon  the  judgment.  And  it  i-mao 
w^as  objected  at  the  trial  that  the  action  therefore  was  not  maintainable,  '- 
on  the  ground  that  the  replevin  bond  could  not  have  been  enforced  upon  the 
judgment,  as  set  forth  in  the  third  count  above  stated,  previous  to  the  issuing 
of  a  writ  de  retomo  habendo^  and  a  return  of  elongata  thereon ;  and,  conse- 
quently, that  the  plaintiff  had  sustained  no  injury  on  which  to  maintain  an 
action  against  the  sheriff  for  the  loss  of  the  replevin  bond.  And,  secondly,  that 
the  avowant  having  elected  to  proceed  under  the  statute  17  Car.  2,  c.  7,  could 
neither  proceed  against  the  sheriff  nor  upon  the  replevin  bond,  but  was  confined 
to  his  execution  under  the  statute. 

With  regard  to  the  first  of  these  two  grounds  of  objection,  the  want  of  a  writ 
de  retomo  habendo^  and  a  return  of  elongata  thereon,  it  appears  to  us  that  a  writ 
de  retomo  habendo^  and  a  return  of  elongata  thereon,  were  not  necessary, 
to  enable  the  plaintiff  to  put  the  replevin  bond  in  suit  against  the  obligors,  in 
case  the  same  had  not  been  lost,  but  had  been  assigned  to  her ;  and  Uiat  the 
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judgment,  as  stated  in  the  third  count,  with  and  even  without  the  averment  in 
mat  count,  that  the  plaintifT  in  replevin  did  not  make  a  return  of  the  cattle,  d&c, 
pursuant  to  the  condition  of  the  bond,  and  without  any  averment  of  a  writ  de 
tetomo  habendot  and  a  return  of  elongata  thereon,  showed  sufficiently  a  breach 
.  of  the  condition  of  the  bond,  on  which  the  plaintiff  in  this  suit  might  maintain 
^  an  action  against  the  sureties,  in  case  the  replevin  bond  had  been  assigned  to 
her,  and,  consequently,  an  action  against  the  sheriff  for  his  negligence  in  the 
loss  of  the  bond.     Tliis  is  fully  established  by  the  several  cases  that  have 
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*been  decided  upon  the  subject.  If  the  bond  in  question  had  been  sim- 
-^  ply  conditioned  for  a  return  of  the  distress  (if  a  return  thereof  should 
be  adjudged,)  without  more,  there  might  have  been  something  in  the  objection ; 
but  this  is  a  case  in  which  the  bond  was  taken  pursuant  to  stat.  11  0,2,  c,  19. 
t.  23.  (as  all  others  ou^ht  now  to  be)  and  conditioned  not  merely  for  making 
such  return,  if  it  should  be  adjudged,  but  also  for  proaeculing  the  suit  with 
^ect ;  and  the  condition  of  the  bond  is  broken  and  the  bond  forfeited,  as  well 
by  not  prosecuting  the  suit  with  effect,  as  by  a  default  of  making  a  return  of  the 
distress  on  such  return  being  adjudged,  each  part  of  the  condition  being  inde- 
pendent of  the  other,  and  the  bond  forfeited  by  a  failure  in  either.  The  failure 
of  prosecuting  the  suit  with  success  is  we  think,  a  failure  of  prosecuting  the 
same  with  effect  And  this  was  so  even  before  the  statute  11  u.  2.  c.  19.  In 
Chapman  v.  Butcher^  Garthew,  248,  in  an  action  on  a  similar  bond,  the  defendant 
pleaded  that  he  had  prosecuted  the  suit  with  effect  in  the  court  below,  but  that  a 
writ  of  error  was  brought  in  B.  R.,  where  the  judgment  was  reversed  ;  to  which 
plaintiff  replied  that  the  judgment  in  B.  R.  also  was  that  the  plaint  in  the  court 
below  should  abate,  and  that  there  should  be  a  return  irrepleviable.  On  demurrer 
to  this  replication,  on  which  other  objections  were  made,  (viz.  the  unlawfulness 
of  the  bond,  because  it  was  alleged  that  pledges  ought  to  have  been  taken,  and 
not  a  bond,  and  that  the  condition  did  not  extend  to  any  judgment  of  relomo 
babendo  in  any  court  but  only  in  the  court  below  where  the  plaint  was  levied, 
and  the  judgment  of  that  court  was  then  reversed,)  judgment  was  given  for  the 
*20I1  P^^^"^^  ^^  ^^  ^^^  ^°  ^^  replevin  bond,  although  it  would  seem  *that 
^  the  replication  contained  no  allegation  that  no  such  return  was  made, 
(consequently  there  was  no  breach  of  the  condition  shown  but  the  not  prosecu- 
ting with  effect,)  nor  was  there  any  allegation  that  any  writ  de  retomo  habendo 
issued,  or  that  there  was  any  return  of  elongata  thereon,  which,  if  necessary, 
ought  to  have  been  alleged ;  but  there  was  only  an  allegation  that  the  suit  was  not 
prosecuted  with  effect  in  the  court  above,  that  is,  with  final  success,  and  that  a  return 
irrepleviable  was  there  adjudged.  And  in  a  later  case,  since  the  statute  1 1  G,  2., 
Gwillim  V.  Holbrooke  1  B.  &  P.  410,  where,  in  like  manner,  nothing  more  ap- 
peared on  the  pleadings  beyond  the  judgment  de  retomo  habendo^  on  demurrer, 
judgment  was  given  for  the  plaintiff.  It  is  true  that  no  objection  appears  to  have 
oeen  made  on  Uiat  account  m  either  of  those  cases.  So  in  Tlie  Duke  of  Or^ 
mond  v.  Bierley^  CarAew,  519,  in  a  similar  action,  where  it  appeared  on  the 
pleadings  that  the  plaintiff  in  replevin  died  before  the  suit  was  determined,  by 
which  the  suit  abated  ;  but  where  he  had  by  injunction  from  the  Exchequer, 
hindered  the  proceedings  till  his  death,  so  that  it  was  alleged  **  he  did  not  prose- 
cute his  suit  with  effect,"  upon  demurrer,  the  defendant  had  judgment ;  for 
per  Holt^  C.  J.,  "this  was  a  prosecution  with  effect,  because  there  was  neither 
a  nonsuit  or  verdict  a^inst  E,  C,  (the  plaintiff  in  replevin  ;)  and  so  it  is  on  a 
recognizance  on  a  wnt  of  error,  which  is  also  to  prosecute  with  effect,  if  the 
plaintiff  is  not  nonsuit,  nor  the  judgment  affirmed,  the  recognizance  is  not  for- 
feited.** This  shows  that  Lord  MoWs  opinion  was,  not  merely  that  a  nonsuit 
or  non  pros  for  not  following  up  the  suit  to  judgment,  but  that  a  judgment 
*a021  ^€>*^"^*  ^®  'plaintiff  in  replevin,  without  his  default  of  following  up  the 
-I  suit  to  judgment ;  that  is,  that  his  not  prosecuting  his  suit  with  final  suc- 
cess and  judgment  accordingly,  whether  with  or  without  judgment  de  rifomo 
habendo,  is  u  breach  of  the  condition.     So  in  ffaterman  v.  Vea,  2  Wils.  41, 
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which  was  since  the  statute  11  (?.  2.  e.  19.,  it  appears  the  replevin  bond  was 
sued  upon  without  any  previous  writ  de  retomo  habmdo^  but  no  objection  was 
made  to  the  action  thereon  upon  that  account  But  prior  to  that  case,  (but 
whether  prior  or  subsequent  to  the  statute  11  G.  2.  does  not  appear,)  it  seems 
m  Morgan  v.  GriffltkSf  7  Mod.  880,  (n),  Z«e,  C.  J.,  said  that  in  all  replevin 
bonds  there  are  several  independent  conditions ;  one  to  prosecute,  another  to 
return  the  goods  replevied,  and  a  third  to  indemnify  the  sheriff;  and  a  breach 
may  be  assigned  upon  any  distinct  parts  of  the  condition.  And  it  is  material 
that  this  should  be  the  case,  for  though  a  return  of  the  distress  may  have  been 
actuaDy  made,  as  well  as  adjudged,  yet  the  avowant  may  and  will  still  be  dam- 
nified by  reason  of  his  costs  of  suit,  where  the  distress  so  returned  is  not  of 
sufficient  value  to  pay  him  his  costs,  as  well  as  his  arrears  of  renL  And  in 
DUtM  V.  /Veetitorit  6  T.  R.  195,  in  an  action  by  the  assignee  of  the  sheriflT  on 
a  replevin  bond,  on  a  declaration  stating  that  plaintiflf,  as  bailiff  of  /.  H^\f  dis- 
trained, ^.  on  •/.  Lacey  in  the  usual  form,  where  the  breach  was  that  L.  did 
not  appear  at  the  county  court  next  after  giving  the  bond,  according  to  the  con- 
dition ;  and  did  not  then  and  there,  or  in  any  manner,  or  at  any  place  or  time* 
prosecute  his  suit  with  effect  against  the  plaintiff;  and  on  a  special  demurrer 
thereto,  the  declaration  was  adjudged  goodf,  *and  the  plaintiff  had  judg-  r««i|o 
ment  thereon,  although  non  eoneiai  that  the  suit  in  replevin  was  l^ally  ^ 
determined,  or  what  the  iudgment  was,  if  any,  that  was  given  therein,  or 
whether  there  was  any  judgment  or  writ  de  retomo  habendOf  and  return  thereof 
or  not.  But  the  late  case  of  Tltmor  v.  7\/mer,  2  Brod.  dt.  B.  107,  is  decisive 
that  the  not  prosecuting  the  suit  with  effect,  is  a  breach  of  the  condition,  and 
that  an  action  is  maintainable  on  the  replevin  bond,  although  it  appeared  that 
the  ju<%ment  was  pro  retomo  habendo ;  and  although  it  md  not  appear  that 
any  writ  de  retomo  habendo  had  issued  or  been  returned,  and  although  there 
was  no  allegation  diat  a  return  had  not  been  made. 

That  case,  too,  is  also  decisive  on  the  other  point,  and  has  established,  and 
we  think  has  righdy  established,  (hat  the  avowant,  by  having  elected  to  pro* 
ceed  under  the  statute  17  Car.  2,  c.  7,  is  not  confined  to  his  execution  nnder 
the  statute,  but  might  proceed  upon  the  replevin  bond,  if  it  had  been  assigned, 
and  may  proceed  a|[amst  the  sheriff  for  his  negligence  in  the  loss  of  it,  not- 
withstanding what  is  stated  to  have  been  said  by  Batkuretf  J.,  in  Cooper  v« 
Sherbrooke^  2  Wils.  1 17 ;  that  V  by  statute  17  Car.  2,  the  legislature  intended 
that  the  proceeding  upon  that  statute  by  writ  of  inquiry,  yim /acios,  and  efe- 
pt^  should  be  finu  for  the  avowant  to  recover  his  damages,  andf  that  the  plain- 
tiff should  keep  his  catde,  notwithstanding  the  course  of  awarding  a  writ  de 
retomo  habenaot  which  is  a  right  jud^ent,  for  the  statute  has  not  altered  the 
judgment  at  common  law,  but  only  gives  a  further  remedy  to  the  avowant,'' 
The  Court  of  Common  Pleas,  however,  had  that  case  urged  to  them  as  in 
*point  to  that  effect;  but  after  takinf  time  to  consider,  upon  delibera-  r^^^L^ 
tion  and  reasons  stated  at  length  in  the  report,  decided  contrary  to  that  I- 
doctrine  of  Batkuret^  J.;  and  it  may  be  observed,  that  on  adverting  to  the 
preamble,  as  well  as  to  the  provisions  of  that  statute,  the  legislature  meant  only 
to  facilitate  the  landlord's  remedj^  against  his  tenant,  and  gave  him  additional 
aid,  without  in  any  respect  depriving  him  of  the  benefit  of  any  remedy  or  of 
any  proceeding  he  was  entided  to  pursue  before ;  and  the  very  circumstance 
of  the  old  judgment  de  retomo  habendo  remaining  (which  Bathuret,  J.,  allows, 
and  which  is  allowed  on  all  hands  to  be  the  right  judgment)  notwithstanding 
the  avowant  has  upon  the  verdict,  and  before  the  giving  of  that  judgment 
elected  to  proceed,  and  actually  proceeded  upon  that  statute,  seems  to  show, 
that  as  the  old  judgment  of  the  common  law  was  not  gone  or  taken  away 
by  that  election,  so  the  consequences  resulting  from  it  still  remained,  if  the 
avowant  should  have  occasion,  or  should  still  choose  to  crave  them  in  aid.  A 
subsequent  case  of  Dunn  v.  Dunbar^  in  this  court,  in  IHkiry  term,  1820* 
was  cited.    That  was  stated  to  be  an  action  against  the  surety  in  a  replevin 
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bood,  after  judgment  in  the  replevin  suit  for  the  arrears  of  rent  under  the 
statute.  On  a  motion  b^  Mr.  Marrvait  to  set  aside  the  proceedings  on  the 
bond,  because  the  surety  is  dischaiged  by  proceeding  under  the  statute,  and  on 
citing  TldcTt  Praeiiee^  1088,  where  there  is  a  dieium  to  that  effect,  but  no  re- 
ference to  authority,  Abbott^  G.  il.,  is  stated,  in  a  note  of  that  case  to  haye 
said,  that  the  statutable  remedy  has  not  taken  away  the  surety's  responsibility, 
and  in  the  absence  of  authorify  the  rule  was  refused ;  but  if  authority  was 
m^n^-y  found,  it  might  be  mentioned  again ;  MolroydBod  But^  J.*s,  were  *pre* 
^  sent  It  does  not  appear  to  have  ever  been  mentioned  again.  Sup- 
posing  this  to  be  a  correct  note  of  that  case,  and  that  it  did  not  come  on  again. 
It  is  in  support  of  our  present  opinion.  The  case,  indeed,  of  Cambea  y.  Cokf 
Hep.  temp.  Hardw.  352,  was  cited,  but  that  case  was  not  only  before  the  stat. 
11  G.  3,  when  the  avowant  had  no  right  to  have  the  replevin  bond  assigned  or 
delivered  over  to  him,  as  he  has  since  that  statute ;  wad  that  case,  though  il 
determined  that  the  only  mode  of  proceeding  against  the  sheriff,  before  the 
statute  II  G.  2,  was  in  the  mode  there  pointed  out,  does  not  establish  that  the 
proceeding  under  the  statute  17  Car.  2,  without  avail,  would  have  been  a  de* 
fence  to  an  action  on  the  replevin  bond,  if  the  sheriff  bad  permitted  the  avow* 
ant  to  sue  on  it  in  his  own  name,  or  that,  if  it  would,  it  would  be  so  now,  since 
the  statute  II  G.  2,  c.  10 ;  but  if  it  would  go  to  this  extent,  it  has  in  effect 
been  since  overruled. 

But  it  has  been  urged,  that  upon  die  declaration  in  this  cause,  it  must  be 
taken,  that  the  breach  assigned  of  the  condition  of  this  replevin  bond,  by  which 
die  plaintiff  is  damnified,  is  the  not  making  a  return  of  the  distress  as  adjudged, 
and  that  he  has  proved  no  such  breach,  without  showing  a  writ  pro  reiamo 
kabendo^  and  a  return  of  elangata  thereon ;  as  die  declaration  avers,  that,  b^ 
die  default  of  making  such  return,  the  bond  became  forfeited.  But  though  it 
be  true,  that  immediately  after  stating  such  default,  it  says,  wheriby  die  writing 
obligatory  became  and  was  forfeited ;  yet  that  word  «Aere6y  is  not  confined, 
we  think,  to  that  immediately  preceding  aUegation,  but  extends,  also,  to  the 
mmQM^  prior  averment  of  not  prosecutmg  die  suit  widi  effect,  *so  as  to  enable 
•I  the  plaintiff  to  recover  upon  die  declaration,  ujpon  proof  of  facts  suffi- 
cient to  establish  that  as  a  breach,  which,  without  going  on  to  further  proof 
which  mi^ht  have  been  necessary  to  establish  the  not  returning  the  distress  as 
a  breach,  m  case  no  other  breach  than  such  non-retnm  had  been  shown  by  the 
declaration.  The  case  of  Chatnky  v.  fVin$tanky  and  Ux^  6  East,  260,  is 
applicable  to  this  point*  It  was  an  action  for  breach  of  a  covenant  made  by 
the  wife  dum  so/o,  in  non-payment  of  money,  pursuant  to  an  award  which 
she  had  covenanted  to  abide  by  and  perform.  It  being  alleged  in  the  declara^ 
tion  that  the  arbitrator  made  his  award  after  the  intermarriage  of  the  dtfend* 
oiils,  it  was  moved,  in  arrest  of  judgment  that  the  award  was  void,  the  sub* 
mission  being  revoked  in  law  by  me  marriage,  consequendy  that  no  action 
would  lie  for  the  breach  of  the  award,  but  the  court  held  that  the  declaration 
(showing  a  breach  of  the  covenant  by  a  revocation  of  the  submission  by  the 
intermarriage  between  the  submission  and  the  awsffd)  was  valid  and  sufficient 
to  support  die  acdon,  though  it  was  a  breach  of  covenant  informally  and  only 
impliedly  alleged,  and  the  declaration  was  evidendy  framed  upon  the  idea  diat 
the  award  was  good,  and  meant  to  charge  die  nonpayment  of  the  money 
awarded  as  a  breach  of  covenant,  and  the  plaintiff  had  judgment  So  in  the 
present  case,  though  the  non-return  of  the  distress  may  have  been  the  thing 
intended,  or  mainly  intended  in  die  declaration  a»  the  breach  of  the  condition, 
yet  if  a  breach  of  condition  sufficiendy  appears  by  die  declaration  in  another 
respect  viz.  in  not  prosecuting  the  suit  with  effect  as  we  think  it  does,  that  is 
*1I1T1  *uffi^^°^  ^  support  a  verdict  *for  the  plaintiff,  and  entide  him  to  judg^ 
^^^J  ment  thereon,  ttioo§^*he  fails  in  proving  sufficient  to  establish  die 
breach  more  prominendy  set  forth. 

But  then  it  has  been  urged,  that  the  plaintiff  upon  the  proof  has  recovered 
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greatei  damagei  than  he  was  entitled  to  recover  upon  the  form  of  the  dedans 
tion,  which,  in  setting  out  the  proceedings  and  judgment  in  replevin,  omitted  to 
set  forth  the  inquiry  as  to  the  arrears  of  rent,  and  the  value  of  the  distress,  and 
the  finding  and  judgment  thereon ;  but  that  point  does  not  appear  to  have  been 
mentionea  at  the  trial,  nor  was  the  rule,  that  I  am  aware  of,  moved  on  that 
ground.  However,  it  is  clear*  that  the  plaintiflf  is  entitled  to  recover  damages 
upon  the  merits,  if  the  declaration  had  stated  the'whole  judgment,  or  if  it  should 
be  amended  in  that  respect  on  a  new  trial  being  granted,  to  the  amount  she  has 
recovered,  supposing  her  entitled  to  recover  at  all,  and  the  objection,  if  it  be 
one,  arises  only  on  the  omission  to  state  those  parts  of  the  proceedings  in  the 
declaration  which  are  omitted.  It  is  a  mere  objection  of  form,  therefore,  but 
supposing  the  defendant's  counsel  were  not  now  too  late  to  uige  it,  we  think 
the  declaration  is  sufficient  to  entide  the  plaintiff  to  recover  the  damages  she 
has  recovered,  upon  the  proof  given  at  the  trial,  which  are,  less  than  the  pen^l^ 
of  the  bond,  or  the  damages  recovered  by  the  judgment  in  replevin,  inaEmuch 
as  the  declaration  states,  tliat  ^*  by  means  of  tlie  loss  of  the  bond,  the  plaintiff 
was  prevented  from  obtaining  an  assignment  of  the  bond,  and  from  suing 
thereon,  and  deprived  of  the  means  of  recovering  the  arrears  of  reni^  and 
the  costs  of  the  actum  of  replevin^  and  has  been  otherwise  greatly  injured  and 
danuiified.'*  And  the  amount  of  that  loss  to  the  extent  of  the  damages  given 
*by  the  jury  was  proved  by  the  judgment  in  replevin  given  in  evidence  rtona 
at  the  trial,  though  the  whole  of  that  judgment  was  not,  and,  we  think,  ^ 
need  not,  be  stated  in  the  declaration.    The  rule,  therefore,  must  be  discharsed. 

Rule  dischaiged. 


DOE  on  the  Demise  of  ANN  LLOYD  v.  0.  POWELL,  J.  DAVIES,  and 
J.  THOMAS,  Assignees  of  THOMAS  LLOYD,  a  Bankrupt 

A  lease  contained  a  proviso  for  re-entry  of  ibe  lessor,  and  that  the  lease  should  be  void 
on  the  lessee's  assigning  without  the  license  of  the  lessor.  The  lessee  in  Janumfj, 
1S25,  executed  a  deed  which  purported  to  convey  all  his  real  and  pergonal  property  to 
trustees,  for  the  benefit  of  bis  creditors.  In  Aprils  1825,  a  commiMion  of  bankrupt 
issued  sgainst  the  lessee,  and  he  was  duly  declared  a  bankrupt :  Held,  that  the  deed 
o(  January,  1825,  was  an  set  of  bankruptcy  and  void,  that  it  did  not  operate  as  a  valid 
assignment  of  the  tenant's  interest  in  the  lease,  and,  therefore,  that  tneru  was  no  for* 
feiture. 

EvKCTMENT  to  rccovcr  possession  of  a  farm,  messuages,  and  lands  in  the 
parish  of  ffwstanfow,  in  the  county  of  Saiop,  formerly  occupied  by  Thomas 
Lloyd  the  bankrupt  At  the  trial  before  Garrow,  B.,  at  the  Sahp  Summer 
assizes,  1825,  it  appeared  that  ^nn  Uoyd^  the  lessor  of  the  plaintiflT,  by  deed 
bearing  date  the  20th  of  November ^  1795,  covenanted  with  VV.ofnas  Uoyd 
that  she  would,  when  thereunto  requested  by  the  said  Thomas  Lhyd,  demise, 
leaser,  set,  and  to  &rm  let  unto  him  the  premises  for  which  this  ejectment  was 
brought,  for  the  term  of  forty*one  years  at  the  rent  of  200/.  a  year.  Provided 
always,  and  upon  condition,  that  if  the  rents  thereby  resened,  or  any  part 
thereof,  should  be  unpaid  for  twenty -one  days  next  after  either  of  the  days 
appointed  for  payment  thereof,  or  if  the  said  Thomas  Lloyds  his  executors,  or 
administrators,  should  grant,  assign  over,  pass  away,  or  depart  the  messuages, 
mill,  lands,  tenements,  and  premises,  thereby  apeed  to  be  'demised,  or  r^AAg 
any  part  thereof,  for  all  or  any  part  of  the  said  term  to  any  person  or  ^ 
persons  whomsoever,  without  the  consent  of  the  said  ^nn  IJoyd  thereto  first 
nad  and  obtained  in  writing,  that  then  and  in  either  of  the  said  cases  it  should 
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aad  might  be  lawful  to  and  for  the  said  ^nn  lAoyd  into  the  said  premises  to 
re-enter,  and  from  thenceforth  that  deed,  and  every  thing  therein  contained 
should  cease,  determine,  and  become  void,  any  thing  therein  contained  to  the 
contrary  notwithstanding.  In  pursuance  of  this  deed,  Thomoi  lAoyd  entered 
on  the  premises  therein  mentioned,  and  continued  to  occupy  them  up  to  the 
time  of  his  bankruptcy  in  Aprils  1825,  and  paid  the  rent  of  200/.  a  year  up  to 
Michaelmas,  1824.  71  Lloyd  having  become  distressed  in  his  circumstances, 
in  January,  1825,  executed  an  assignment  of  all  his  property  real  and  personal 
to  certain  trustees  therein  named.  The  trustees  acteid  upon  the  assignment  till 
April  following,  when  a  docket  was  struck  against  the  said  T,  Lloyd,  and  on 
the  16th  o(  April,  1825,  a  commission  of  baiULrupt  was  issued  against  him,  and 
he  was  thereupon  declared  a  bankrupt,  and  a  messenger  under  the  usual  war- 
rant of  seizure  took  possession  of  the  premises  in  question,  and  sold  the  efterts 
upon  them,  and  has  remained  in  possession  ever  since.  Upon  these  facts  it 
was  contended  upon  the  part  of  the  lessor  of  the  plaintiff  that  there  was  a  for- 
feiture of  the  lease  by  reason  of  the  tenant^s  interest  having  been  assigned  by 
the  deed  of  January,  1825,  to  the  trustees  therein  mentioned.  On  the  part  of 
the  defendant  it  was  contended  that  that  deed  was  wholly  null  and  void,  being 
itself  an  act  of  b  inkruptcy,  and  that  it  never  had  the  legal  effect  of  an  assign- 
*dl01   ^^^^  ^^^*  ^consequently,  that  the  tenant  had  never,  by  any  voluntary 

•I  act  of  his,  assigned  his  interest  in  the  lease.  The  learned  Judge  was 
of  this  opinion,  and  nonsuited  the  plaintiff,  but  reserved  liberty  to  him  to  move 
to  enter  a  verdict*  A  rule  niri  for  that  purpose  having  been  obtained  in  last 
3Sehaelma»  term,  cause  was  shown  against  the  rule  at  the  sittings  in  Banc 
before  Hilary  term  by 

Campbell  and  Russell,  The  personal  properUr  of  a  bankrupt  vests  in  his 
assignees  by  the  assignment  from  the  time  when  me  act  of  bankruptcy  is  com- 
mitted. The  conveyance  to  the  trustees  for  the  benefit  of  creditors  was  wholly 
null  and  void.  NoUiiqg  passed  by  it,  and  it  never  operated  as  an  assignment 
of  his  interest  in  the  lease.  From  the  instant  that  tne  bankrupt  executed  it 
there  was  an  act  of  bankruptcy  committed,  and  at  the  same  instant  all  the 
bankrupt's  interest  in  the  premises  in  question,  vested  in  the  defendants,  not  as 
assignees  under  the  deed,  but  as  assignees  by  operation  of  law  and  by  force  of 
the  bankrupt  statutes.  It  is  clear  that  such  an  assignment  by  operation  of  law 
does  not  work  a  forfeiture  €>f  a  lease.  Doe  d,  MUchinson  v.  Carter,  8  T.  R.  57 ; 
Doe  v.  Sevan,  d  M.  ^  S.  353.  Besides  the  law  leans  against  forfeitures ;  now 
the  assignment,  if  it  be  allowed  to  operate,  will  work  a  forfeiture,  but  the  defend- 
ants may  take,  without  working  any  forfeiture. 

fF.  E,  Taunton  and  G.  R,  Cross  contra.  Assuming  first,  fiiat  the  deed  of 
January,  1825,  never  operated  as  a  valid  conveyance  of  the  property  to  the 
^..^   trustees,  the  *per8ons  to  whom  it  was  intended  to  pass  it,  still  it  did 

•I  operate,  and  had  the  legal  effect  of  divesting  71  Ldoyd  of  his  interest  in 
the  lease,  and  of  forcing  the  assigne«)S  of  the  banknipt,  as  tenants  on  the  lessor, 
without  her  assent :  that  is  the  very  effect  which  it  was  the  object  of  the  lessor 
to  prevent.  It,  therefore,  was  a  treach  of  the  proviso.  But,  secondly,  this 
deed  did  as  against  the  bankrupt  operate  as  a  conveyance  of  his  property  to  the 
trustees.  It  so  operated  the  moment  it  was  executed  in  January  ;  and  it  con- 
tinued so  to  operate  unUl  the  16th  of  April,  when  the  commission  issued.  By 
the  terms  of  &e  proviso  a  right  of  entry  is  not  only  reserved  for  a  breach  of  the 
conditions,  but  the  lease  thereby  becomes  not  voidable,  but  absolutely  null  and 
void.  The  lease,  therefore,  having  once  become  void  by  the  breach  of  the  pro- 
mise, ceased  to  exist.  If  no  commission  had  ever  issued,  there  would  have 
been  a  forfeiture.  Is  it  then  to  depend  upon  a  subsequent  contingency,  viz.  the 
issuing  of  a  commission,  whether  the  lease  is  to  be  void  or  not  7  It  is  surely 
absurd  to  say,  that  a  lease  once  forfeited  by  a  breach  of  a  condition  should 
again  exist  as  a  valid  lease  upon  the  happening  of  a  contingency.  A  commis- 
sion of  bankrupt  may  rescind  what  would  otherwise  be  vaUd,  but  it  cannot  set 
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up  what  once  in  at  an  end.  Besides,  the  statutes  do  not  make  aU  deeds  con- 
veying away  the  property  of  the  party  an  act  of  bankruptcy,  but  only  frandu* 
lent  conveyances.  A.  deed  paasinlp^  away  all  the  proper^  of  the  bankrupt  has 
been  held  to  be  frandulent  as  against  creditors,  and  for  mat  reason  it  is  an  act 
of  bankruptcy ;  but  if  the  argument  used  by  the  defendants  be  valid,  it  may  as 
well  be  said,  that  as  the  deed  is  therefore  absolutely  void,  nothing  passes  by  it. 
and  that  it  does  not  operate  'as  a  conveyance  at  ^,  and  therefore  it  is  1-413 10 
not  an  act  of  banluruptcy.t  ^ 

Cur.  adv.  vult. 

The  judgment  was  afterwards  delivered  by 

HoLROTD,  J.  This  was  an  ejectment  for  a  forfeiture  committed  by  the  lessot 
of  the  plaintiff's  son,  who  had  entered  and  paid  rent,  and  so  became  tenant 
from  year  to  year  to  the  lessor  of  the  plaintiff,  under  an  agreement  between 
them,  for  a  lease  to  him  for  a  long  term  of  years,  that  lease  never  having  been 
executed,  but  being  to  be  granted  subject  to  a  proviso  for  re-entry,  and  that  the 
lease  should  be  void  on  {inter  aUa)  the  lessee*s  assigning  or  demising  the 
whole  or  any  part  of  the  premises  without  license  in  writing.  The  tenant 
holding  under  mat  agreement  made  an  assignment  of  his  property  by  deed, 
(indumng  his  estate  and  interest  in  these  premises,)  to  trustees  for  the  benefit 
of  his  creditors,  which  assignment  was  void  in  law,  and  avoided  in  fact,  as  an 
act  of  bankruptcy,  by  a  commission  of  bankruptcy,  and  the  tenant  being  found 
and  declared  a  bankrupt  thereon,  and  an  assignment  to  the  assignees  chosen 
under  the  commission;  which  commission,  declaration  of  bankruptcy,  and 
assiffnment  under  the  same,  were  prior  to  any  act  or  proceeding  done  or  insti- 
tuted by  or  on  the  behalf  of  Uie  lessor  of  the  plaintiff,  either  of  re-entry  or  other* 
wise  to  avoid  the  term  or  tenancy.  Consequently  the  bankrupt's  assignment 
to  the  trustees  not  only  became  void  and  a  nullity  06  tndio,  but  was  actually 
avoided  by  the  bankruptcy,  and  the  proceedings  *under  the  same,  before  tmi  • 
any  advantage  was  attempted  to  be  taken  (»  the  supposed  forfeiture.  ^ 
Under  these  circumstances,  for  want  of  the  deed's  operating  in  law  as  an 
assi|;nment,  it  was  not  in  consideration  of  law  an  assignment  by  the  bankrupt; 
but  m  that  respect  the  same  as  if  no  such  deed  had  ever  been  executed  by  him ; 
and  we  think  that  the  answers  given  to  this  by  the  lessor  of  the  plaintiff's 
eounsel,  viz.  that  it  would  then  depend  on  a  subsequent  contingency,  (viz.  the 
issuing  of  a  commission,  dec,  whether  the  bankrupt's  deed  would  operate  a 
forfeiture  or  not,  and  that  it  would  be  ^nood  in  the  interim,)  is  no  sufficient 
ainst  the  forfeiture,  the  bankrupt's  deed  being  vo 


answer  to  this  objection  acainst  the  forfeiture,  the  bankrupt's  deed  being  void 
and  avoided  ab  thiftp,  and  the  tide  of  the  assignees  of  the  bankrupt's  estate  and 
effects  commencing  by  relation  from  the  time  of  the  execution  of  that  deed. 
This  is  no  uncommon  thing,  there  are  many  cases  in  bankruptcy  depending  on 
the  like  contingency,  where  the  thing  done  is  valid  or  effective  in  itie  interim, 
but  is  avoided  by  ihe  subsequent  commission  and  proceedings.  In  conse- 
quence of  that  contingency,  (viz.  the  proceedings  under  the  bamLruptcy,)  hav- 
ing taken  place,  no  assignment,  (die  event  on  wluch  the  forfeiture  was  to  arise,) 
has  in  effect  happened,  and  that  event  must  be  ftdly  established,  in  order  to 
incur  and  enforce  a  forfeiture,  which  is  a  matter  tiridi  jwU.  Tlie  rule  for  a 
new  trial  must  be  discharged. 

Rule  dischaiged. 

t  Some  other  points  were  dieenised  at  the  bar,  bat  have  been  omitted  in  the  report,  u 
the  judgment  of  the  eoort  did  not  proceed  apon  them. 
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BRYAN  V.  WAGSTAFP. 
(In  Error.) 

Where  in  error  to  reYerse  an  outlawry,  the  error  aaaigped  was,  that  before  and  at  thi 
time  of  awarding  and  ieeains  the  exigi  faciai  the  plaintiff  in  error  was  beyond  aeas ; 
and  defendant  pleaded  that  t>eforo  the  awarding  and  leaning  of  the  exigi  faeiat,  plaintiff 
in  error,  of  hie  fraod  and  covin,  and  in  order  to  defeat  defendant  of  the  meana  of  recover* 
ing  hie  jaet  debt,  and  for  the  purpose  of  avoiding  the  said  outlawry,  voluntarily  left  the 
realm  of  England,  and,  of  such  his  fraud  and  covin,  voluntarilv  remained  in  parts 
beyond  the  aeas  until  after  the  outlawry ;  whereupon  iasue  was  joined  and  found  for 
the  defendant :  Held,  that  the  plea  was  not  an  answer  to  the  assignment  of  error,  and 
that  judgment  of  reversal  of  the  outlawry  should  be  entered  for  the  plaintiff  in  error 
non  oMtante  veredicto. 

Tim  was  a  writ  of  error  brought  to  reyerse  an  outlawry  in  an  action  of 
mmmpnit  and  the  error  assigned  was,  that  before  and  at  the  tune  of  the  award- 
ing and  issuing  the  writ  of  exigi  fadoB  upon  which  the  outlawrjr  was  pro* 
nounced,  the  tfefendant  was  in  parts  beyona  the  seas.  To  this  assignment  die 
defendant  pleaded,  that  before  the  anarding  and  iBsuinff  of  the  writ  of  exigi 
faeiag^  the  plaintUT  in  error  of  his  fraud  and  covin,  and  in  order  to  defeat  the 
defendant  in  error  of  the  means  of  recovering  his  just  debt,  and  for  the 
*ai61  ^P^'P^^  ^^  avoitUng  the  said  outlawry  when  me  same  should  be  pro- 
•>  noimced,  Toluntarily  left  the  realm  of  England  and  went  into  parts 
beyond  the  seas,  and  of  such  his  fraud  and  covin  did  yoluntarily  stay  and 
remain  in  parts  beyond  the  seas  until  after  die  awarding  of  the  exigi  faeiaa 
and  pronouncing  of  the  outlawry.  Upon  this,  issue  was  joined  and  a  verdict 
was  given  for  the  defendant  in  error.    A  rule  niri  had  been  obtained  for  revers* 
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ing  the  outlawry,  notwithstanding  the  verdict  found  for  the  defendant  upon  the 
issue  joined,  upon  the  ground  that  a  departure  from  the  realm  before  the  award- 
ing of  the  exigi  faciat^  though  for  the  purpose  of  defeating  the  defendant  in 
error  of  the  means  of  recovering  his  debt  and  of  avoiding  the  outlawr}',  did 
not  preclude  the  defendant  from  reversing  the  outlawry  upon  the  ground  of  his 
being  beyond  seas  at  the  time  when  the  exigent  issued,  and  Hense  v.  IVood^ 
4  Taunt  691,  was  relied  upon  as  an  authority  in  point. 

Scarlett  and  Chitty  showed  cause.  It  certainly  appears  to  have  been  a  set- 
tled rule  that  an  outlawry  is  to  be  considered  erroneous  when  awarded  against 
a  party  who  is  absent  from  the  kingdom.  That  is  perfectly  reasonable  if  the 
party  outlawed  is  not  aware  of  the  process,  but  it  is  altogether  otherwise  if  he 
has  absented  himself  in  order  to  avoid  the  process.  The  present  application 
was  founded  upon  the  decision  in  Hesse  v.  froodt  4  Taunt.  691,  but  the  facts 
then  before  the  court  did  not  establish  any  contumacy  in  the  plaintiff  in  error; 
it  is  merely  suggested  that  he  went  abroad  to  avoid  the  action,  not  to  defeat  the 
outlawry.  Here  it  has  been  found  by  the  jury  that  he  went  abroad  to  avoid 
tlie  outlawry,  and  *remained  there  until  the  awarding  of  the  exigent  and  r^oiA 
tlie  pronouncing  of  the  outlawr}%  In  Co.  Litt,  259,  a.,  it  is  laid  down :  *- 
**  Albeit  imprisonment  be  a  good  cause  to  reverse  an  outlawr}%  yet  it  must  be 
by  process  of  law  in  invitum^  and  not  by  consent  or  covin  ;  for  such  imprison- 
ment shall  not  avoid  the  oudawry,  because  upon  the  matter  it  is  his  own  acu'*t 
This  view  of  the  subject  appears  to  have  been  taken  by  the  court  in  McUthews 
V.  Erho^  1  Ld.  Raym.  349,  where  a  motion  was  made  to  reverse  an  outlawry 
upon  the  ground  that  the  defendant  was  an  alien  merchant  who  was  resident 
abroad  during  the  whole  of  the  proceedings  towards  the  outlawry.  •*  But  it  was 
denied  by  the  whole  court ;  because  by  such  means  any  person  might  contract 
debts  and  then  go  beyond  sea,  and  so  he  would  be  out  of  the  reach  of  the  law.*' 
In  Ashley  v.  StockwelU  Barnes,  324,  the  outlawry  pronounced  when  the 
defendant  was  abroad  was  reversed,  because  it  did  not  appear  the  defendant 
went  abroad  to  prevent  the  oullawr}^  and  the  court  could  not  say  when  he 
began  to  remain  abroad  with  that  object.  In  Sertcold  v,  Hampsey^  12  East, 
624,  n  ,  the  court  said :  **  If  the  fact  were  that  the  party  was  within  the  realm 
during  tlie  process  of  outlawry,  and  went  abroad  by  way  of  covin  at  the  time 
of  the  exigent,  that  should  be  replied."  Now  that  warrants  the  distinction 
pointed  out  between  the  present  case  and  Hesse  v.  Woody  and  the  court  would 
never  have  said  that  such  a  fact  should  be  replied,  unless  tliey  thought  it 
would,  when  replied,  be  sufficient  to  sustain  the  judgment  of  outlawry. 

*  Campbell  and  Patttson^  contra.  This  question  depends  entirely  on  tmiw 
the  validity  of  the  plea.  Now,  it  admits  that  the  plaintiff  in  error' was  L  ^*  * 
abroad  at  the  time  when  the  exigent  was  awarded,  it  it  therefore  bad,  according 
to  Corny ns''  Dig,  Uilagary  (C  1.)  If  this  case  can  be  brought  within  any 
exception  to  that  general  rule,  it  is  for  the  otlier  side  to  point  it  out  The  rules 
as  to  oudawry  are  the  same  in  civil  and  criminal  cases,  and  if  this  oudawry  be 
good,  it  follows  that  a  person  having  gone  abroad  to  avoid  a  cluirge  of  felony 
may  be  outlawed  and  rendered  liable  to  be  attainted,  without  the  possibility  of 
afterwards  taking  his  trial  for  the  offence.  This  consequence  is  so  serious,  that 
the  court  will  pause  before  they  hold  the  plea  in  this  case  a  sufficient  answer 
to  the  writ  of  error.  Matthews  v.  Erbo^  1  Ld.  Raym.  349,  is  in  truth  an 
authority  in  favor  of  the  present  plaintiff  in  error ;  the  court  indeed  refused  to 
reverse  the  outlawry  on  motion,  but  said,  **  the  party  might  bring  error  and 
reverse  it  ij'  he  pleased^**  plainly  showing  their  opinion  that  he  had  a  right  to 
reverse  it  in  that  mode.  The  passage  cited  from  Co.  Litt,  259,  does  not  apply 
to  absence  beyond  seas,  and  it  is  only  by  analogy  that  any  argument  can  be 

t  This  18  a  comment  upon  Litt.  s.  437,  which  says:  "  And  also  if  he  which  is  in  prison 
be  outlawed  in  an  action  of  debt  or  trespass,  or  in  an  appeal  of  robbery,  &c.,  he  shaP 
reverse  this  outlawry  against  him  ;**  whence  it  would  appear  that  the  commentary  wa* 
intended  to  apply  to  cases  of  a  criminal  nature  as  well  as  others 
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drawn  from  lU  In  EUhardton  y.  Robinson^  5  Taunt  309,  the  error  assi^ed 
was,  that  the  outlaw  was  beyond  seas  when  the  writ  of  exigent  issued,  and 
thence  continually  until  the  outlawry  pronounced.  Upon  traverse  of  the  whole 
allegation  and  issue  joined  thereon,  it  was  held  to  be  sufficient  to  prove  that  the 
outlaw  was  in  parts  beyond  the  seas  at  the  time  when  the  writ  of  exigent  issued. 
Then  Hstse  v.  fFood  is  expressly  in  point  for  the  plaintiflf  in  error ;  the  affida- 
vits in  that  case  showed  beyond  all  doubt,  that  the  party  went  abroad  to 
*3i81  *^^^^^  ^^  process ;  that  point  was  strongly  pressed  upon  the  court,  and 
^  yet  the  oudawry  was  reversed  upon  motion ;  the  party  was  not  even  put 
to  his  writ  of  error.  In  Graham  v.  Htnry^  1  B.  &  A.  131,  it  appeared  that 
the  party  was  abroad  when  the  process  issued,  the  court  reversed  the  outlawry 
upon  motion,  and  required  that  bail  should  be  given  in  the  alternative,  to  render 
the  defendant  or  satisfy  the  condemnation  money,  inasmuch  as  the  party  had 
not  gone  abroad  to  void  the  process.  Whence  it  must  be  inferred  that  if  he  had 
gone  abroad  with  that  view,  bail  would  have  been  required  absolutely,  not  that 
the  oudawry  could  not  be  reversed. 

Cur*  adv,  vult. 

In  the  course  of  the  term  the  judgment  of  the  court  was  delivered  by 
Baylby,  J.  This  case  came  before  the  court  upon  a  rule  nUi  to  enter  a  judg 
ment  for  the  plaintiff  in  error,  non  obtiante  veredicto.  The  writ  of  error  was 
brought  to  reverse  an  oudawry  in  an  action  of  aanumpsUy  and  the  error  assigned 
was,  that  before  and  at  the  time  of  the  awarding  and  issuing  the  writ  of  exigifadaa^ 
upon  which  the  outlawry  was  pronounced,  the  defendant  was  in  parts  beyond 
the  seas.  To  this  assignment  the  defendant  pleaded,  that  brfore  the  awarding 
and  issuing  of  the  writ  o/*  exigi  facias^  die  plaintiflf  in  error,  of  his  fraud  and 
covin,  and  in  order  to  de^at  the  defendant  in  error  of  the  means  of  recovering 
his  just  debt,  and  for  the  purpose  of  avoiding  the  said  oudawry  when  the  same 
should  be  pronounced,  voluntarily  lefl  the  realm  of  England^  and  went  into  parts 
beyond  the  seas,  and  of  such  his  fraud  and  covin  did  voluntarily  stay  and 
*ai01  *^^'^^^"  ^^  P^''^  beyond  the  seas  until  afler  the  awarding  of  the  eocigi 
J  facias^  and  the  pronouncing  of  the  oudawry.  Upon  this  plea  issue  was 
joined,  and  a  verdict  was  given  for  the  defendant  in  error.  The  question, 
therefore,  is,  whether  a  departure  from  the  realm  before  the  awarding  of  an  exigi 
facias t  in  order  to  defeat  a  plaintiff  of  the  means  of  recovering  a  just  debt,  and 
to  avoid  an  oudawry  (should  any  be  pronounced)  will  preclude  a  defendant 
from  reversing  that  outlawry,  on  the  ground  of  his  being  beyond  the  seas  at  the 
time  of  the  exigent,  and  from  thence  until  afler  the  dme  of  the  oudawry ;  and 
we  are  of  opinion  it  will  not.  An  oudawry,  even  in  a  personal  acdon,  occa- 
sions a  forfeiture  of  goods  and  chattels  (2  Boll's  Mr.  806.  /•  40.)  and  a  disa- 
bility to  sue  ;  and  where  the  consequences  are  so  penal,  and  the  oudawry  is 
prima  facie  erroneous,  the  court  ouffht  to  be  caudous  before  it  sancdons  a  new 
bar  to  its  reversal.  RoUCf  in  his  Jlbr,^  vol.  ii.  804.,  puts  many  cases  of  out- 
lawry where  there  is  an  absence  from  the  realm  at  the  dme  of  the  out 
lawry,  but  he  puts  none  where  the  exigent  is  not  awarded  before  the  departure 
One  of  the  cases  there  is :  **  If  a  man  goes  over  the  sea,  of  his  good  will,  for 
his  pleasure,  or  for  his  own  private  business,  and  not  for  the  king's  or  that  of  the 
realm,  and  then  the  exigent  is  awarded  against  him  (for  felony,)  and  he  is  out. 
lawed,  the  oudawry  is  erroneous,  as  well  as  if  he  had  been  abroad  for  the  busi* 
ness  of  the  realm ;  for  he  being  there  cannot  take  cognizance  of  the  proclama* 
dons  :  but  if,  ifter  the  exigent  pronounced^  he  departs  voluntarily,  widiout  an^ 
business  of  the  king  or  the  realm,  he  shall  never  avoid  the  oudawry,  inasmuch 
as  he  was  here  at  the  time  of  the  exigent  pronounced,  by  which  he  had  cogni- 
0^Q-»  zance  of  the  matter  with  which  he  *was  charged ;  for  otherwise,  every 
J  one  might  defeat  the  course  of  justice  by  his  own  act,  and  remain  beyond 
sea  till  the  witnesses  who  are  to  prove  him  guilty  are  dead.  In  this  case,  how- 
ever, he  may  assign  for  error,  that  he  was  beyond  sea  at  the  time  of  the  pro 
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nouncing  of  the  outlawry :  for  if  he  were  within  the  realm  after  the  exigent 
pronouneedy  and  departed  after*  this  shall  come  of  the  other  side."  This  case, 
which  is  also  in  Cro>  Jae.  464,  makes  the  award  of  the  exigent  the  ttrminw^ 
after  which  a  departure  will  be  penal ;  but  neither  this  nor  any  other  case  attri- 
butes any  penal  consequences  to  a  departure  before  the  exigent.  In  0*Keamy^8 
case,  Skinner,  10,  in  an  outlawry  for  treason,  the  error  assigned  was,  that  ne 
was  out  of  England  from  December  till  November  following,  within  which 
periods  the  exigent  was  awarded,  and  the  jury  was  charged  to  inquire  whether 
he  was  beyond  sea  or  in  England  at  the  time  of  the  award  of  the  exigent  $ 
and  it  being  proved  that  he  was  abroad  from  the  time  of  the  award  of  the  ezi 
cent  to  the  time  of  the  outlawry,  though  he  was  not  abroad  the  whole  time  he 
had  alleged,  the  court  said  the  time  of  the  exigent  was  the  substance,  and  the 
rest  of  the  time  immaterial,  and  the  outlawry  was  reversed.  In  Serecold  v. 
Hampaey,  M.  16.  G.  2.  cited  12  East,  624,  the  error  assigned  upon  outlawry  in 
a  civil  suit  was  this,  that  the  plaintiff  in  error  was  beyond  sea  at  the  time  of 
the  promulgation  of  the  exigent;  and  the  court  said,  it  has  been  determined 
that  as  to  the  whole  process  of  outlawry,  it  is  not  material  in  the  assignment 
of  error  to  show  tliat  the  par^  was  out  of  the  realm  during  the  whole  time ; 
if  he  were  abroad  at  the  time  of  the  exigent  that  is  sufficient ;  for  that  is  the 
^substance.  If  the  fact  were  mat  he  was  within  the  realm  during  the  rtooi 
process  of  outlawry  ^i.  e.  as  I  apprehend,  whilst  the  writs  of  capias  ^ 
were  in  progress,)  ana  went  abroad  by  way  of  covin  at  the  time  of  the  exi- 
gent^ that  should  be  replied.  All  these  cases  speak  of  the  award  of  the  exigent 
as  the  period  upon  which  the  right  of  reversal  depends ;  and  we  are  not  aware 
of  any  case  to  the  contrary ;  and  in  Hesse  v.  Wood^  4  Taunt  691,  where  a 
reversal  upon  motion  was  opposed  upon  the  ground  that  the  defendant  below 
went  abroad  to  avoid  the  action,  the  court  said  they  had  never  heard  that  either 
the  going  abroad  or  the  staying  abroad  with  a  view  to  avoid  process,  was  a 
reason  why  the  defendant  should  not  reverse  an  outlawry  when  he  returned ; 
and  as  a  plaintiff  may  proceed  by  distress  infinite  to  compel  an  appearance, 
and  is  not  compelled  to  make  the  election  of  proceeding  by  exigent  and  out>> 
lawry,  we  see  no  ground  upon  principle  why  it  should.  The  passage  from  Co. 
Litt.  259  b.,  that  imprisonment,  if  by  consent  or  covin,  will  be  no  ground  for 
reversing  an  outlawry,  does  not  appear  to  us  to  bear  upon  the  question,  for  that 
must  be  taken  to  be  an  imprisonment  not  merely  before  the  award  of  the  exi- 
gent, but  during  the  time  that  the  exigent  is  in  operation^  and  the  process  of 
demanding  the  appearance  of  the  party  is  going  on,  and  the  non-appearance 
by  fraud  and  covin  during  that  period,  the  party  being  taithin  the  realm  at  the 
time^  and  wilfully,  and  of  his  own  act,  neglecting  to  appear  when  he  is  capa- 
ble of  doing  so,  is  very  different  from  the  case  of  an  absence  beyond  sea.  We 
are  not  aware  that  any  distinction  has  been  hitherto  made  in  the  proceedings 
to  outlawry,  between  civil  and  criminal  cases ;  and  it  would  *be  very 


dangerous  to  lay  down  a  rule  in  the  former  which  might  be  urged  as  a 
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precedent  for  the  latter,  even  in  cases  affecting  the  life  of  the  outlaw.  Upon 
the  ground,  therefore,  that  the  plaintiff  in  error  does  not  appear  to  have  been 
within  the  realm  afler  the  extgi  facias  was  awarded,  ana  that  a  departure 
before,  though  for  the  purpose  of  avoiding  a  suit  and  delaying  a  creditor,  has 
never  yet  been  deemed  a  sufficient  ground  to  prevent  the  reversing  an  outlawry;^ 
we  are  of  opinion  the  rule  should  be  made  absolute ;  and  we  have  the  satbfac- 
tion  to  know,  that  if  we  are  mistaken  in  our  judgment,  the  objection  is  upon 
the  record,  and  may  be  reconsidered  by  a  court  of  error. 

Rule  absolute.t 

t  This  ctse,  and  that  of  Marsh  v.  Home,  were  argued  in  the  early  part  of  this  tetvu 
The  judgments  were  not  delivered  till  Saturday,  May  7th. 
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A  common  carrier  gaye  public  notice  that  he  would  not  hold  faimaelf  accountable  for  any 
parcel  above  the  value  of  62.  if  loet  or  damaged,  unleea  the  aame  were  entered  as  auch, 
and  paid  for  accordingly  when  delivered.  A  peraon  who .  knew  that  the  carrier  had 
given  thia  notice,  delivered  to  him  a  parcel  coniaining  goods,  (much  exceeding  the  value 
of  52.,)  to  be  carried  from  L,  to  B.,  and  the  carrier  accepted  them  for  that  purpose.  The 
price  of  the  carriage  was  not  then  paid.  The  carrier  knew  that  the  parcel  contained 
gooda  much  exceeding  the  value  of  52.  The  parcel- waa  lost :  Held,  that  the  carrier  vrpa 
not  reaponaible. 

Assumpsit  against  the  defendant,  a  common  carrier,  to  recover  a  compensa- 
Don  for  the  loss  of  two  boxes  of  silk  goods  which  had  been  delivered  to  him 
for  the  purpose  of  being  conveyed  from  London  to  Bath,  Plea,  non-asaump^ 
$it.  At  the  trial  before  AhhotU  C.  J.,  at  the  London  sittings  after  MicKaelmas 
term,  1823,  the  jury  found  a  special  verdict,  stating  the  following  facts:  The 
defendant  before  and  on  the  31st  of  January^  1823,  was  the  proprietor  of  a 
,«oqi  stage-coach  *for  the  carriage  of  passengers  and  goods  for  hire,  from  an 
•I  inn  called  the  Crdts  Keya^  in  iVood  StretU  in  London^  to  Bath^  in 
Somertetthire*  The  defendant  before  that  day,  and  while  he  was  proprietor 
of  the  said  coach,  published  an  advertisement,  and. gave  public  notice  that  he 
would  not  hold  himself  accountable  for  any  parcel  above  the  value  of  5/.  if  lost 
or  damaged,  unless  the  same  should  be  entered:  as  such,  and  paid  for  accoltl- 
ingly,  when  delivered  to  the  defendant  The  plaintiff  on  the  2 1st  of  January ^ 
at  two  different  times,  delivered  to  the  defendant  two  boxes  of  the  plaintiff 
containing  silk  goods,  b^ing  of  a  value  greatly  exceeding  the  value  of  5/.,  viz. 
of  the  value  of  226/.  8«.  8(/.,  to  be  by  the  defendant  carried  and  jconveyed  by 
nis  said  coach  from  the  said  inn  to  Bath,  and  there  to  be  delivered  to  the  plain- 
tiff, and  till  so  delivered  to  be  kept  by  the  defendant,  for  a  certain  reasonable 
reward  to  be  therefore  paid  by  the  plaintiff  to  the  defendant,  which  two  boxes 
containing  silk  goods  therein,  the  defendant  accepted  aad  received  from  the 
plaintiff  for  those  purposes  accordingly.  The  plaintiff  paid  the  defendant  two- 
pence for  each  of  the  boxes,  for  the  booking  thereof.  At  the  time  they  were 
delivered  to  and  accepted  by  the  defendant,  the  plaintiff  knew  that  the  defend- 
ant had  given  such  public  notice  and  published  the  said  advertisement,  and  the 
ddeadant  knew  that  each  of  the  boxes  with  the  silk  goods  contained  therein 
was  of  a  value  exceeding  5/.,  but  neither  of  them  was  enterea  by  the  plaintiff 
as  being  of  such  value,  nor  paid  for  accordingly ;  nor  was  any  such  payment 
demanded  by  the  defendant  The  defendant  did  not  safely  convey  or  deliver 
the  same,  but  the  boxes  and  silk  goods,  during  the  progress  of  the  coach  in  its 
*TU1  J®^™^y  ^  Bathf  were  lost  or  stolen  from  *the  hind  boot  of  the  coach, 
•I  wherein  they  had  been  placed  by  the  defendant,  but  without  their  being 
exposed  to  any  greater  than  ordinary  risk,  and  the  same  had  not  since  been 
recovered,  whereby  the  plaintiff  had  wholly  lost  the  same. 

R,  Bayly ^  for  &e  plaintiff.  By  common  law,  carriers  were  answerable  for 
all  losses  except  such  as  were  occasioned  by  the  act  of  God  or  the  king's  ene- 
mies. Notices  limiting  the  responsibility  of  carriers  were  introduced  and  sanc- 
tioned by  courts  of  law  in  order  to  protect  them  against  the  frauds  of  the  owners 
of  goods.  The  carriers,  however,  soon  attempted  to  protect  themselves  by  their 
notieea  in  cases  where  the  loss  was  occasioned  by  their  own  fraud  or  negli- 
gence. In  Beck  v.  Evana^  10  Blast,  244,  it  was  decided  that  such  a  notiee 
would  not  protect  a  carrier  who  had  been  guilty  of  gxx>ss  negligence,  and  Le 
BlanCf  J.,  there  expressed  an  opinion  that  the  notice  would  not  apply  to  goods 
of  a  large  bulk  and  known  quality,  where  the  value  must  be  obvious ;  and  in 
Wibon  V.  Freemant  3  Camp,  527,  Lord  EUenborough  seems  to  have  acted 
vpoD  that  principle.  By  the  contract  found  by  the  special  verdict,  the  carriage 
wasL  jiot  to  be  paid  before  the  final  delivery  of  the  goods.  The  notice  dqef  not 
apply  to  a  case  of  that,  description,  for  the  terraft-  oL  it  arrthat.t)ie  catrie^.  wfll 
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not  be  answerable  unless  the  ^Qods  are  entered  and  paid  for  accordingly ;  but 
here  nothing  was  to  be  paid  till  the  end  of  the  journey.  The  jury  find  that 
Che  carrier  was  to  have  a  reasonable  reward ;  was  that  a  fixed  reward  or  not? 
If  it  was  fixed,  then  he  was  bound  to  carry  securely  for  that  sum ;  if  it  was 
not  fixed,  then  he  was  *to  have  what  was  a  fair  remuneration  for  carry-  r^^^ 
ing  a  parcel  of  great  value.  Here,  by  accepting  the  ^oods  the  carrier  ^ 
had  undertaken  to  carry  them  from  London  to  Bath :  it  is  found  that  he  knew 
the  value  of  the  goods  to  be  more  than  6/.,  and  yet  did  not  demand  to  be  paid 
for  them  according  to  the  value :  his  conduct  in  that  respect  amounted  to  a 
waiver  of  the  notice.  He  cannot  now  be  permitted  to  say  that,  although  he 
promised  to  carry  the  goods,  he  did  not  promise  to  deliver  them. 

Curwood,  contra.  ^  It  is  clearly  settled  that  a  carrier  may  limit  his  respon- 
sibility, and  here  he  has  done  so  by  public  notice.  He  has  therefore  made  a 
special  contract,  and  that  contract  must  be  rescinded  either  by  words  or  acts. 
Here  there  are  no  words  sufilicient  to  rescind  the  contract  Unless  the  true 
Talue  of  the  goods  were  stated,  no  contract  consistent  with  the  notice  could  be 
made.  Then,  as  to  the  acts,  the  carrier  by  accepting  the  goods  did  nothing 
inconsistent  with  the  notice,  The  notice  did  not  say  that  he  would  not  carry 
parcels  of  greater  value  than  S/.,  but  that  he  would  not  be  responsible  for  them. 
In  Gibbon  v.  Paynton,  4  Burr.  2298,  Fates^  J.,  said,  •«  that  if  the  plaintiff  was 
■apprised  of  the  (Jefendant*s  advertisement,  that  might  be  equivalent  to  personal 
(Communication  of  the  carrier's  refusal  to  be  answerable  for  money  not  notified 
to  him."  Now  here  the  plaintiff  was  acquainted  with  the  advertisement  In 
7\/ty  V.  Morrice,  Carth.  486,  400/.  sealed  up  in  a  bag  was  delivered  to  a  car- 
rier :  he  was  told  it  contained  only  200/.,  and  it  was  held  that  he  should  be 
answerable  only  for  200/.,  because  his  reward  extended  no  further. 

Cur.  adv.  vulL 

•The  judgment  of  the  court  was  afterwards  delivered  by  r»a26 

Abbott,  C.  J.  This  case  came  before  the  court  on  a  special  ver-  »■ 
diet  It  is  an  action  against  the  proprietor  of  a  stage  coach,  for  the  loss  of  two 
boxes,  containing  silk  goods  of  very  considerable  value,  sent  by  the  defendant's 
coach  from  London  for  Bath.  The  declaration  is  in  the  usual  form  in  assvfnp- 
sit*  (The  Lord  Chief  Justice  then  stated  the  special  verdict,  and  proceeded  as 
follows.)  Upon  these  facts  it  was  contended  on  behalf  of  the  plaintiff,  that  as 
the  defendant  knew  the  goods  to  exceed  the  value  of  6/.,  it  lay  upon  him  to 
demand  payment  of  the  insurance,  and  not  having  done  so,  he  was  to  be  con- 
sidered as  having  waived  the  benefit  of  his  notice :  and  that  there  was  an  incon- 
gruity in  allowing  a  carrier  to  receive  goods  for  the  purpose  of  carrying  them, 
and  yet  to  say  that  he  was  not  answerable  if  he  did  not  carry  them  :  and  diat 
as  the  price  of  the  carriage  in  this  case  was  to  be  paid  on  the  delivery  of  the 
goods,  the  defendant  might  then  have  chai^^  such  a  reasonable  sum  as  would 
remunerate  him  for  his  labor  and  risk.  We  think,  however,  that  there  is  not 
any  such  incongruity  as  was  suggested.  A  person  may  engage  to  place  goods 
in  a  course  of  conveyance  and  delivery,  and  yet  declare  that  he  will  not  be 
answerable  for  their  loss.  Indeed,  this  aigument  would  altogether  defeat  the 
notices  given  by  carriers,  which  have  now  prevailed  in  practice  for  eo  many 
years,  and  been  recognized  by  so  many  decisions.  And  considering  the  notice 
given  in  the  present  case,  we  think  the  defendant  could  not  upon  the  delivery 
of  the  goods  have  maintained  a  charge  for  any  sum  beyond  the  reasonable 
price  of  carriage,  exclusive  of  the  responsibility  of  the  risk  for  loss.  And  as  to 
the  first  point  made  in  the  argument,  it  may  with  equal  propriety  be  said  that 
the  plaintiff,  who  *was  informed  of  the  defendant's  advertisement,  and 


did  not  offer  to  comply  with  its  terms,  chose  to  stand  his  own  insurer, 
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as  that  the  defendant,  who  knew  the  value  of  the  goods  to  exceed  5/.  and  did 
not  demand  to  be  paid  for  insurance,  engaged,  nevertheless,  to  take  a  responsi- 
bility upon  himself  and  indemnify  the  plaintiff.     This  case  differs  materially 
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bam  Wibon  v.  Freemanf  8  Campb.  627,  for  there  the  carrier  was  not  only 
informed  that  the  goods  were  Suable  and  liable  to  accident,  and  he  might 
charge  what  he  pleased,  but  he  actually  declared  his  intention  to  chaige  at  a 
higher  rate  than  for  ordinary  goods. 

There  are  two  decisions  in  conformity  with  our  present  opinion.  The  first 
is  HarrU  y.  Paekwoed  and  another^  8  Taunt  264.  In  that  case  the  goods 
were  silk  :  the  carrier  had  circulated  an  advertisement,  deckring  his  chai|^  for 
the  carrying  of  silk  goods  to  be  at  the  rate  of  0«.  4d.  per  cwt.,  while  for  ordi- 
nary bulky  articles  he  charged  only  Os.  But  he  was  held  to  be  protected  by 
an  advertisement  like  that  which  lus  been  published  by  the  present  defendant 
It  is  not,  indeed,  distinctly  stated  that  the  carrier  at  the  time  he  received  the 
parcel  knew  that  it  contamed  silk,  but  that  fact  can  hardly  be  doubted,  because 
(he  parcel  was  to  be  conveyed  to  Coventry^  where  the  plaintiflT  lived ;  and  the 
defendant  had  sent  a  copy  of  his  notice  to  him  there.  In  this  case  it  was  also 
held  that  it  was  not  incumbent  on  the  defendant  to  prove  affirmatively  that  he 
had  used  reasonable  care,  but  that  the  proof  of  negligence  lay  on  the  plaintiff. 
In'  the  case  of  Levi  v.  Waierhause^  I  Price,  280,  it  was  proved  that  the  car- 
rier's servant,  who  received  the  parcel,  knew  the  value  of  its  contents,  but 
*3281  ^*^'»  ^*  ^**  'before  whom  the  cause  was  tried,  held  that  the  mere 
J  knowledge  of  the  value  did  not  take  the  case  out  of  the  general  rule : 
and  his  opinion  was  confirmed  by  the  Court  of  Exchequer  after  aigument  and 
consideration,  and  a  rule  which  had  been  obtained  for  setting  aside  the  verdict 
was  discharged.  For  these  reasons,  and  upon  these  authorities,  we  think  judg- 
ment must  be  entered  for  the  defendant 

Judgment  for  the  defendant 


FOSTER  V.  BLAKELOCK,  Executor  of  L.  BLAKELOGK. 

A  bailifT  employed  bf  an  tttorney  to  execute  writA,  may  maintain  an  aetion  against  him 

for  the  fees  usutUy  paid  on  anch  occasiona. 
A  probate  aiamp  is  prima  facie  evidence  that  the  execntor  has  received  aaaeta  to  the 

amoant  covered  by  the  atamp. 

AssDMPsrr  for  fees  due  and  payable  from  the  testator  to  plaintiff  as  a  sheriff's 
officer,  for  work  and  labor  in  making  divers  captions  and  executing  divers 
writs  for  the  testator  at  his  request,  ami  the  common  money  counts.  Some 
counts  alleged  the  promises  to  have  been  made  by  the  testator,  others  by  the 
defendant,  as  executor.  Fleas,  general  issue,  statute  of  limitations,  and  plme 
adndnistravit.  At  the  trial  before  Cro9$^  Seijt,  at  the  Lent  assizes  for  xbri- 
sAtr^,  1826,  the  plaintiff  proved  that  he  had  been  employed  by  the  testator,  an 
attorney*  to  execute  various  writs  for  him,  and  from  time  to  time  delivered  an 
account  to  him,  that  he  saw  the  account  in  question  shortly  before  his  death, 
when  he  said,  **  Let  it  wait  awhile,"  but  did  not  object  to  the  items.  Most  of 
the  business  in  question  was  done  more  than  six  years  before  the  commence- 
ment of  the  action,  but  after  the  death  of  the  testator,  and  within  the  six  years, 
the  plaintiff  delivered  an  account  to  the  defendant  who  promised  to  settle  it 
•3901  ^^^  ^^  ^"^^  admitted  *that  this  took  the  case  out  of  the  statute.  The 
•I  account  so  delivered  contained  a  statement  of  various  arrests,  for  each 
of  which  the  plaintiff  charged  1/.  Is.,  and  several  sums  were  charged  at  the 
rate  of  lt«  per  mile  for  taking  the  parties  arrested  to  jail,  and  it  was  proved 
that  on  taxation  of  costs  those  sums  are  always  allowed  by  the  master.    The 
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accouLt  kiso  contained  two  iteins  ibr  poundajg;e  upon  levies 'niider  fWo 'Writs  of 
Ji.  fa.  It  Was  ftmher  proved,  that  the  pfo^te'ghiitted  to  the  defendant  had  a 
stamp  of  30/.,  which  is  sufficient  to  cover  assets  to  the  afficMuit  of  1000/.  Updo 
this  evidence  it  was  objected,  first,  that  the* plaintiff  conld  not  maintain  an 
action  for  fees  against  me  attorney  suing  out  writs ;  and,  seitiondly,  that  the 
evidencfe  did  not  prove  assets  in  the  hands  of  the  defendant  as  executor.  The 
.learned  Judge  overruled  both  these  objecdons,  and  the  plaintiff  obtained  a  vet- 
diet. 

ffightman  now  movbd.  for  a  tule  nin  for  a  new  trial,  onthe  gronnd  of  mia- 
direction,  by  the  learned  Judge.  In  Dew  v.  Parsdnst  2  B.  dc  'A.  502,  arid 
Bilke  V.  Bavetockf  3  Campb.  374,  it  was  deisided  that  a  sheriff  cannot  main- 
tain an  action  for  such  fees  as  are  claimed  in  this  case.  The  sheriff  was  at 
common  law  bound  to  execute  process  without  reward ;  certain  statutes  hare 
jince  provided  a  compensation,  but  the  sheriff  is  for  that  compensation  bound 
to  provide  officers  to  execilte  the  various  duties  of  his  office.  There  is  not' any 
reason  why  the  bailiff  should  have  a  right  to  make  a  claim*  which  cannot  be 
supported  by  thq  sheriff,  nor  u  there  any  case  in  favor  of  the  present  action. 
[Abbott^  C.  J.    By  employing  a  particular  bailiff,  do  you  hot  make  him  your 


servant  ?]     If  that  were  so,  an  action  *would  lie  against  the  bailiff  for 
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negligence  in  the  execution  of  his  duty,  but  'such  actions  are  always 
brought  against  the  sheriff.  But  even  if  the  bailiff  could  maintain  an  action  for 
.fees  of  this  nature,  he  should  sue  the  party  in  the  cause  and  not  the  attorney. 
Hart  op  V.  JuckeSj  2  M.  dz;  S.  438.  There  it  was  hdd  that  the  messenger, 
under  a  commission  of  bankrupt,  could  not  in  the  first  instance  maintain  an 
action  for  his  fees  against  the  solicitor  under  the  commission.  At  all  events, 
neither  the  sheriff  nor  his  officer  can  sustain  a  demand  for  poundage.  But, 
perhaps,  it  will  be  unnecessary  for  the  court  to  decide  these  points,  as  the  plain- 
tiff, in  order  to  answer  the  plea  of  plene  adminUtravU^  merely  proved  the 
amount  of  the  stamp  upon  the  probate,  and  gave  no  evidence  of  assets  having 
actually  come  to  the  defendant's  hands. 

Abbott,  C.  J.  That  was  presumptive  evidence  which  might  have  been 
rebutted,  but  in  the  absence  of  any  answer  I  think  it  was  sufficient.  And  upon 
the  whole  I  am  of  opinion,  that  we  ought  not  to  grant  a  rule  for  a  new  trial  in 
this  case.  I  perfecdy  agree  with  what  has  been  stated  to  show  that  the  sherifif 
cannot  maintain  an  action  for  fees  beyond  thbse  which  are  given  by  statute. 
Here,  the  bailiff  could  claim  no  fee  bevond  the  4d.  allowed  by  the  23  //.  6. 
against  the  party  arrested,  but  the  prohibition  extends  to  him  only,  lliis  ques- 
tion is  therefore  open,  whether,  if  an  officer  be  specially  employed  to  make  an 
arrest,  it  may  not  be  presumed  that  the  party  so  employing  him,  gives  him  to 
understand  that  he  will  pay  such  sum  as  the  court  upon  the  taxation  of  costs 
is  in  the  habit  of  allowing.  I  think  that  such  an  understanding  may  very 
fairly  be  presumed.  *Then  of  whom  is  the  officer  to  receiye  this  sum  ?  r«ooi 
Undoubtedly  he  may  claim  it  firom  ^e  attorney  by  whom  he  is  ■- 
Employed,  and  is  not  bound  to  look  to  the  party  in  die  cause  of  whom  he 
knows  nothing.  The  very  circumstance  that  in  account  was  kept  in  this  case, 
and  from  time  to  time  rendered  to  the  testator,  is  abundant  evidencs  to  show 
that  he  was  the  party  understood  to  be  primarily  liable. 

Batlbt,  J.  where  a  party  leaves  it  to  the  sheriff  to  etecnte'  a  writ  by  his 
own  officer  nominated  by  himself,  die*  question  is  very  different  fit)m  that  which 
exists  in  the  present  ease.  Here  the  Attorney  has  selected  an  officer,  ind  per- 
haps cast  a  burthen  upon  him' which  o^ierwise  might  have  fidlenVipon  another. 
As  far  back  as  livin?  memory  goes,  an  officer  has  always  received  a  lee  wher- 
ever he  is  employed  to  execute  a  writ  at' die  instance  of  a  ^fadntiff  orhitf  attor- 
ney, and  that  bebig-so,  die  j^resnnption  in'thii  caseniiistDe,  diatihe'aUoniey 
employed  the  plaintiff^  upon  'an  undertaking  *lo  pky^wHat  Nras  usual  In  sncli 
c^'es.  The  cbbn^of 'poimBage  might  not  hare  been'teB8Me,"had^any  obfe^lita 
been  made  to  it  in  the  first  instance,  but  as  the  testator  saw  the  account  wherein 
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it  is  inserted  and  made  no  objection,  we  must  presume  that  the  officer  accounted 
to  the  sheriff  for  it,  and  that  the  attorney  was  to  reimburse  hiip.     I  therefore 
agree  that  tlye  verdict  ought  not  to  be  disturbed. 
HoLBOTo,  J«,  eoncunecL 

Rule  refused,! 

t  LUtUdtltt  J^  had  gone  to  ehamberi. 


•332]  •HALL  0,  BURQES8. 

Tedpnt  from  few  to  yesr,  at  a  rent  payable  half  yearly,  without  giving  any  notice  to  the 
landlord,  qnitied  the  preniiaea  at  the  expiration  of  the  current  year.  Before  the  next 
half  year  expired,  the  landlord  let  the  premises  to  another  tenant,  who  occupied  the 
smme :  Held,  that  the  landlord  was  not  entitled  to  recover  rent  from  the  first  tenant 
from  the  expiration  of  the  current  year,  when  be  quitted  the  prentses,  to  the  time  when 
the  landlorcl  re-let  the  same  to  the  second  tenant. 

Assumpsit  for  use  and  occupation  of  a  set  of  chambers  in  Clifford^ »  Inn. 
Plea,  the  general  issue.  At  the  trial  before  AhbotU  C  J.,  at  the  JFeatmimter 
sittings  a&r  last  term,  it  appeared,  that  the  defendant  had  been  tenant  to  the 
plaintiff  of  the  premises  from  year  to  year,  at  a  rent  payable  half  yearly.  At 
MiekmdnuLif  18^  that  being  the  expiration  of  the  current  year,  the  defendant, 
without  giving  any  previous  notice*  quitted  the  chambers  and  sei^t  the  key  to 
the  landiord*s  agent,  who  at  first  refused  to  take  possession,  but  before  the 
expiration  of  the  x^xt  half  year,  witlv>ut  a^y  exp^epu  cOmmunicatioa  with  either 
party,  he  let  the. premises  to  ano^er  tenant,  wh,o.  entered  and  look  possession, 
thereof;,  and  tl^is  action  was  comracipced  tp  re<y)yer  rent  from  iUieAaebiiM 
1824*  up  to  the  time  i^heij^  the  chambers  were,  let  to  the  new  tenanti  The  Lord/ 
Chief  Justice  left  the  cas^  to  the  iu^  with  a  direction  in  &vor  of  the  defendantt 
ipx  whom  they  aiccordingly  fpun^  a  verdi<;t, 

P^nmm  oQv  nijove4  for  a  n^w  tnaU  and.  <H)nleiMhidf  that  as  the  defendant, 
l|ad  not  given  a,  notice  to  quit,  he  remained  liable  tQ  the  landlord  for  rent  after- 
wards accruixiff,  9^d  that  the.  landlord  i^aa  npt  b^nred  of  his  right  to  recover, 
against  tl^  defendant  for  the  pc^riod  during  w,hich  the  chambers  Were  unoccu- 
pied, by  leaving  afterwards,  duri^  thp  haU"  year,  let  them  to  another  person, 
inasmuch  as  the  defendant  had  before  that  letting  expressly  refused  to  occupy 
any  longer. 

«aa31  *Batlxt,  J.  A  landlord  suing  for  rent  must  proceed  either  upon  an 
•I  express  contract  made  with  his  tenant,  or  upon  a  contract  which  the 
law  will  imply  from  the  relation  subsisting  between  them.  Here  there  was  an 
express  contract  for  rent  payable  half  yearly,  none  therefore  would  be  due 
until  the  expiration  of  half  a  year  from  MicnaelmoB^  1824.  As  the  landlord 
had  not  received  any  notice  of  the  tenant's  intention  to  quit  at  that  time,  he  had 
a  right  to  consider  him  as  his  tenant  for  another  year.  But  by  letting  the  pre- 
mises to  another  person,  the  landlord  showed  that  he  did  not  choose  to  consi- 
der the  defendant  as  his  tenant  any  longer,  and  as  no  rent  was  at  that  time  due, 
he  must  be  considered  as  having  abandoned  any  claim  which  he  might  other- 
wise have  acquired  in  respect  of  the  time  which  had  elapsed  between  AHchad" 
Mtof,  1824«  and  the  subsequent  letting  of  the  chambers. 

HoLBOTO,  J.  Before  the  U  O.  2,  e.  19,  the  landlord's  remedy  by  action 
iat  his  rent  must  have  been  upon  the  demise,  and  he  could  only  recover  accord- 
ing to  it  The  tenant's  endeavor  to  give  up  the  premises  in  this  case  was 
unavailing,  and  the  possession  was  not  altered  until  the  subsequent  letting  by 
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the  landlord.  That  lettiiiff  wai  therefore  an  eviction  of  the  tenant,  and  had  this 
action  for  rent  been'brought  upon  the  demise,  the  defendant  might  have  pleaded 
the  eviction  as  a  bar.  The  statute  11  Gf.  2,  e.  19,  gave  to  landlords  the  action 
for  use  and  occupation,  in  order  to  avoid  the  difficulties  of  suing  upon  a  demise, 
but  it  never  was  intended  that  the  new  action  should  be  maintainable  where  the 
former  was  not 

^LiTTLKOALE,  J.  Under  the  contract  between  these  parties,  the  rent  r»o34 
was  payable  half  yearly  for  a  half  year's  occupation.  That  was.  an  *■ 
entire  contract,  and  could  not  be  apportioned  without  the  assent  of  both  parties. 
Had  this  declaration  been  framed  specially  according  to  the  terms  of  the  con- 
tract, it  must  have  contained  an  averment  that  the  plaintiff  allowed,  or  was 
willing  to  allow,  the  defendant  to  occupy  during  the  half  year,  but  that  aver- 
ment would  have  been  negatived  by  ihe  letting  tp  a  third  person  before  the 
expiration  of  that  period.  I  am  therefore  of  opinion,  that  the  verdict  was 
rightly  found  for  the  defendant. 

Rule  refused* 


The  KING  v.  BOLTZ. 

Where  a  defeDdant,  convicted  upon  tn  indictment  ibr  a  libel,  wm  committed  to  prieon  at 
'  the  instance  of  the  proaecutor,  who  would  not  afterwards  bring[  him  np  for  judgment, 
the  court,  at  the  prayer  of  the  defendant,  passed  judgment  in  his  absence. 

Tn  defendant  having  been  tried  at  the  Norfolk  Spring  assizes  before  Abbott, 
C.  J.,  and  found  guilty  of  publishing  a  libel,  was  apprehended  and  committed 
to  prison  under  a  warrant  granted  by  the  Lord  Chief  Jnsdce.  Upon  an  affida^ 
vit  stating  these  circumstances,  and  that  the  defendant  was  unable  to  procure 
bail,  and  that  he  believed  the  prosecutor  did  not  intend  to  bring  him  up  for 
judgment,  but  to  suffer  him  to  remain  in  prison,  a  rule  ni»i  was  granted,  calling- 
upon  the  prosecutor  to  show  cause  why  judgment  should  not  be  pronounced 
upon  the  defendant  in  his  absence,  unless  ute  prosecutor  would  undertake  to 
bring  him  up  for  judgment  during  the  term.  Afier  hearing  Stork$  against  the 
rule,  and  F,  Kdly  in  support  of  it,  the  court  made  it  absolute,  and  judgment 
was  aflerwards  passed  upon  the  defendant  in  his  absence. 


«D0£,  on  the  demise  of  WOOD  et  al.  v.  TEA6E,  et  aL         [«335 

Where,  in  ejectment  sgainsta  devisee,  the  question  turned  upon  the  sanity  of  the  testator 
at  the  time  of  making  the  will:  Held,  that  an  executor,  who  took  a  pecuniary  interest 
under  the  will,  was  a  competent  witness  to  support  it. 

This  was  an  ejectment  brought  to  recover  the  possession  (^  lands  and  pre- 
mises in  the  parish  of  Stoke  Pleming,  in  the  county  of  Devon,  At  the  trial 
before  Burroughs  J.,  at  the  last  Spring  assizes  for  that  county,  it  appeared  that 
the  lessor  of  the  plaintiff  claimed  die  premises  in  question  in  right  of  his  wife, 
as  the  heir  at  law  of  Dixon  Nicholas  Laud.  The  defendants  claimed  under 
his  will,  and  the  question  was,  whether  at  the  time  of  making  that  will  the  tes- 
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tator  was  sane  or  not  The  testator  by  that  will  appointed  fF.  Z.  Hockin  his 
executor,  who  at  the  time  of  the  death  of  the  testator  was  indebted  to  him. 
Upon  his  being  called  as  a  witness  in  support  of  the  will,  it  was  objected,  on 
the  part  of  the  plaintiff,  that  the  executor  was  not  a  competent  witness,  inas- 
n^uch  as  the  testator  by  appointing  him  executor  had  released  the  debt,  and 
therefore  that  he  had  an  interest  in  supporting  the  will ;  for  if  the  verdict  wert* 
found  against  the  sanity  of  the  testator,  it  would  destroy  the  will  altogether. 
The  statute  25  O,  2,  e.  0,  where  legatees  attest  the  will,  avoids  the  legacy  and 
makes  them  competent  witnesses.  This  was  not  a  case  within  that  statute, 
because  Uockins  was  not  an  attesting  witness ;  but  that  statute  shows  clearly 
that  at  common  law  a  legatee  would  not  be  a  competent  witness,  on  the  ground 
of  interest.  The  learned  Judge  overruled  the  objection,  and  the  jury  found  a 
verdict  for  the  defendants. 

*&361  *WUdej  Seijt,  now  moved  for  a  new  trial,  on  the  ground  that  the 
^  testimony  of  the  executor  had  been  improperly  admitted. 
Per  Curiam.  The  verdict  in  this  case  would  only  have  the  effect  of  esta-' 
blishing  the  will  as  to  the  real  property.  It  would  not  be  any  evidence  in  the 
ecclesiastical  court  upon  a  question  whether  it  wero  a  good  will  as  to  the  per> 
sonality ;  nor  would  the  probate  granted  to  the  executor  have  been  any  evi- 
dence in  this  cause  of  the  sanity  of  the  testator.  In  any  proceeding  to  esta- 
blish the  will  as  to  the  personality,  this  suit  would  be  treated  as  ret  inter  oKoe 
acta. 

Bule  refused. 


DEAN  V.  BROWN,  etaL 

A  woman  before  her  marriase  carried  on  trade,  and  being  lame,  kept  a  horee  and  eig  for 
the  purpoae  of  going  round  to  her  cnatomera.  In  contemplation  of  marriage,  snei  by 
deed,  conveyed  to  a  tntatee  all  her  houaehold  fiirnitare,  gooda,  and  cbattela,  enumerated 
in  a  achedule,  and  the  atock  in  trade,  materiala  and  other  articlea  then  belonging  to  her 
m  and  about  ker  taid  hutinei».  The  horae  and  gig  were  not  included  in  ihe  achedule, 
but  after  her  marriage  were  need  by  her  aa  before.  In  an  action  againat  the  sheriff  for 
taking  the  horae  ana  gig  under  an  execution  againat  the  husband,  the  jury  found,  that 
at  the  time  when  the  deed  was  executed,  the  horae  ynd  gig  belonged  to  the  woman  *'  in 
and  about  her  busineaa:"  Held,  that  it  was  the  property  of  the  trustee 

Trespass  against  the  defendants  for  seizing  under  a  JL  fa,  against  fF,  Hallf 
a  horse  and  gig  alleged  to  be  the  property  of  the  plaintiff,  as  trustee  for  Af.  •^. 
HaU,  the  wife  of  W.  Hall.  Plea,  not  guilty.  At  the  trial  before  Mboti,  C.  J., 
at  the  lAmdon  sittings  after  TMnity  term,  1825,  it  appeared  that  before  the 
marriage  of  fF,  H,  with  M.  A,  //.the  latter  carried  on  the  business  of  a  feather 
and  flower  maker ;  and,  being  lame,  kept  the  hoi^e  and  gig  in  question  for  the 
purpose  of  going  round  to  her  customers  to  receive  orders  and  carry  home 
*aa71  ?^^^^*  ^°  contemplation  of  the  marriage,  she  ^executed  a  deed  convey- 
^  ing  to  the  plaintiff,  as  trustee  for  her,  "  all  and  singular  the  several  arti- 
cles of  household  furniture,  plate,  linen  goods,  chattels,  and  effects  particularly 
specified  and  enumerated  in  a  schedule  indorsed  on  the  deed.  And  also  the 
stock  in  trade,  materials,  and  other  articles  then  belonging  to  the  said  M.  A, 
in  and  about  her  eaid  bueineee.*^  The  horse  and  gig  were  i>ot  included  in  the 
schedule,  but,  afler  the  marriage,  were  used  by  Mrs.  Hall  as  before,  and  occa- 
sionally by  her  husband  also.  For  the  defendants  it  was  contended,  that  as 
the  property  in  question  was  not  inserted  in  the  schedule  it  could  not  pass  by 
the  words  **  goods,  chattels,  and  effects ;"  and  that  it  could  not  be  considered 
as  stock  in  trade.     The  Lord  Chief  Justice  left  it  to  the  jury  to  say,  whether 
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at  the  time  when  the  deed  was  executed  the  horse  and  giff  belonged  to  i/.  A. 
Tykr  **in  and  about  her  business."  They  found  that  it  did,  and  thereupon  a. 
verdict  was  entered  for  the  plaintiff;  and  in  Michatimat  term,  a  rule  tnn  for 
entering  a  nonsuit  was  goanted. 

Scarlett  and  Comyn  showed  cause,  and  contended  that  the  question  was 
entirely  one  of  facts  and  was  properly  lefl  to  the  jury.  That  the  deed  con- 
veyed to  the  plaintiff'  every  thing  that  belonged  to  M,  A.  Tyler  in  and  about 
ber  business ;  and  that  as  Uie  jury  found  that  the  property  in  question  did  so 
belong  to  her,  the  plaintiff' was  entitled  to  retain  the  verdict  which  had  been 
found  for  him. 

Gurney  and  HoU^  contra,  contended  that  the  question  depended  upon  the 
construction  of  the  deed.  That  it  could  not  pass  und^r  the  first  class  of  pro- 
perty ^mentioned,  because  it  was  not  included  in  the  schedule ;  and  that  r«30Q 
it  could  not  pass  under  the  second,  not  being  stock  in  t^de.  The  vari-  ^ 
ible  nature  of  stock  in  trade  renders  a  schedule  of  it  useless ;  and  that  is  the 
reason  for  not  adding  one.*  THe  words  ^^  materials  and  other  articles*'  follow- 
ing «» stock  in  trade,"  must,  therefore,  mean  articles  ejusdem  generU  ;  but  the 
property  in  question  was  of  a  permanent  nature,  and  ought  to  have  been  men- 
ticMied  in  the  schedule,  if  it  had  been  intended  to  convey  it  to  the  trustee. 

Per  Curiam.  The  settlement  included  all'  things '^  belonging  to  Mi  A. 
Tyler  in  and  about  her  business  ;'*  and  the  jury  have  found  that  ttie  property 
in  question  did  so  belong  to  her.  It  is  true  that  such  things  are  not  peculiar  to 
that  business  ;  but  if  kept  really  and  bona  fide  for  the  purpose  of  the  trade, 
and  not  for  pleasure,  they  would  pass  by  the  deed.  The  jury  have  in  effect 
found  that  the  horse  and  gig  were  kept  for  the  trade,  and  not  for  pleasure  ;  and 
it  does  not  appear  that  there  was  any  other  property  to  satisfy  the  words 
**  other  articles,"  which  follow  **  stock  in  trade,"  in  the  deed.  The  rule  for  a 
nonsuit  must  therefore  be  discharged. 

Rule  dischaiged* 


»EDWARDS  V.  LUCAS;  et  d.  [^»9 

In  case  against  the  sherifT  for  a  false  return  to  uji.fa,,  the  declaration  statedj  that  by  the 
judgment  of  the  court,  the  plaintiff  recovered  against  A,  B,  39Z.,  which  were  adjudifed 
to  him  for  his  daranges  by"  Mm  sostafned,  aewelt  by  occasion  of  his  not  perfiMtaiog 
certain  ptomiMet  and  undertmkingtt  aft  for  his  costs,  &o.  At  the  trial,  it  appeared  bf 
the  judgment  produced  in  evidence,  that  as  to  atl  the  coimta  in  the  declaration,  except 
the  first,  a  remittitur  was  eniered,  and  thftt  the  damages  were  given  for  the  non-per- 
formance of  the  ptoamv  mnd  undertakiag  in  that  count  mtniionM :  Held,  that  this  wtt 
a  fatal  variance. 

Case  against  defendants,^  late  sheriffs  of  London^  for  a  false  return  to  a  te*- 
tatumfi.Ja,  issned  against  the  goods  of  one  J.  £.»  on  a  judgment  recovered 
against  him  by  the  plaintiff.  Plea,  the  general  issue.  The  declaration  in  set- 
ting out  that  judgment  staled,  *'  that  by  the  consideration  and  judgment  of  the 
court  he  recovered  against  /.  B.  89/.  10«.,  which  were  adjudged  to  him  for 
his  damages,  by  him  sustained,  as  well  by  occasion  of  the  not  performing  cer- 
tain  prorrUaeB  and^  underiaiofigs,  before  £en  made  by  J,  B.  to  plaintiff,  as  for 
his  costs,  iiG,<tprout  patet^*^  &c.  At  the  trial  before  Abbott^  G.  J.,  at  the 
Jjmdon  sittings  afler  last  Trinity  term,  the  record  of  the  former  judgment  being 
produced  in  evidence,  it  appeared  that  as  to  all  the  counts  in  the  declaration 
except  the  first,  a  remittitur  was  entered,  and  that  the  damages  were  given  for 
the  non-performance  of  the  promise  and  undertaking  in  that  count  mentioned. 
The  counsel  for  the  defendants  thereupon  objected  that  there  was  a  fatal  vaii- 
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ance  between  the  judgment  set  out  in  the  declarattcm  and  that  produced  in  evi- 
dence, and  Baynta  v.  Forreai^  2.Str.  892,  was  cited.  The  Lord  Chief  Justice 
reserved  the  point,  and  the  plaintiflT  having  obtained  a  verdict,  a  rule  nUi  for 
entering  a  nonsuit  was  granted  in  MichaelmoM  term ;  and  now 
^^^-t  Hutchimon  showed  cause.  The  objection  upon  which  *this  rule 
J  was  granted  depends  upon  the  decision  in  Baynu  v.  Forrest.  But  thai 
case  is  distinguishable  from  the  present  in  two  particulars.  That  was  a  pro« 
ceeding  by  bcL  fa,^  upon  a  judgment  which  was  aUeged  to  be  for  damages  by 
reason  of  the  non-performance  of  a  certain  promise  and  undertaking ;  the  judg- 
ment was  for  non-performance  of  several  promises.  In  that  case,  therefore,  the. 
allegation  was  not  proved,  for  the  damages  could  not  be  severed*  There,  too, 
the  former  judgment  was  the  foundation  of  the  proceeding ;  here,  it  was  only 
inducement,  and  the  proof  supported  the  aUegation,  that  a  judgment  for  a  cer- 
tain sum  was  recovered,  and  that  sufficed,  Uambotimgh  v.  fVilkie^  4  M.  dz^  S. 
474.  It  makes  no  difference  in  such  a  case  that  the  record  is  pleaded  with  a 
proui  paiett  Stoddart  v.  Palmer^  3  &  &  G.  2* 

Ourney  and  Chitty^  contra,  were  stopped  by  the  court 

Abbott,  G.J.  I  am  of  opinion  that  the  rule  for  entering  a  nonsuit  in  this- 
case  must  be  made  absolute.  The  former  judgment  was  an  essential  part  of 
the  plaintiff's  ground  of  action*  He  was  bound  to  set  out  a  judgment  warrant 
ing  the  writ  of  ^.  /a«,  and*  in  so  doing,  he  alleged  that  judgment  to  be  for 
damages  for  the  non-performanco  of  several  promises,  whereas  the  judgment, 
produced  appeared  to  be  for  the  nmi-performance  of  one  promise.  It  is  cer*> 
taioly  immaterial,  as  far  as  these  defendants  w^re  concerned,  whetlier  the 
judgment  was  for  the  breach  of  one  or  several  promises,  but  it  was  material 
^_l^  that  the  plaintiflf  should  state  that  judgment  ^correctly.  If  this  deckra- 
-'  tion  were  held  sufficient,  it  might  bo  ucged  with  some  force,  that  a 
judgment  alleged  to  be  in  Muumpni  w<Hild  be  satisfied  by  proof  of  a  judgment 
ia  tort  or  in  (kbt.  It,, therefore,  appears  to  be  the  safer  course  to  hold  that  th9 
variuice  is  fatal. 

Bule  absolute. 


GBEGORY  V.  HUSBILL. 

Id  Dixemher,  1811,  G.,  then  abroad,  being  indebted  io  the  Bom  of  lOOOf.  to  the  estate  of 
fT.,  a  bankrupt,  the  antsnees  of  HT,  isaaed  againat  bim  writs  of  special  ea.  aliat  and 
flmriu,  in  MidL  term,  1812,  and  Mil.  term,  1813,  which  were  delivered  to  the  Bheriilh> 
iA  London^  and  by  them  duly  indorsed,  n^n  e§t  inwiUit  bvt  the  writs  remained  in  the 
sheriff's  office.  In  1814,  G.  beinc  on  board  a  ship  in  the  Down$  waiiins  for  a  fair  wind, 
went  several  times  to  Deal,  but  fv.^a  assignees  bad  not  notice  of  his  oeing  there.  In 
1819.  G.  returned  to  reside  in  EngUiud,  In  1821,  the  debt  of  lOOW.  being  still  unpaid, 
the  assignees  of  W,  struck  a  deckel  against  G.,  and  upon  their  petition  a  commisaion 
issued  against  him.  and  on  the 21st  of  March  in  that  jrear  he  was  declared  a  bankrupt,. 
G.  petitioned  to  have  the  commission  superseded,  and  by  an  order  of  the  Vice-Chan* 
eelk>r,  made  May,  1821,  it  was  ordered  that  G.  should  be  at  liberty  to  bring  trover 
against  his  assignee  to  trv  the  validity  of  the  cemmisaioii ;  which  action  he  accordingly 
commenced  the  19th  of  Ma/y,  1821.  Two  days  afterwards  the  attorney  for  the  petition- 
ing creditors  took  away  the  writs  of  apt.  ca.,  aliaa  nnd  plurie$,  from  the  sherifT's  office; 
and  on  the  1 1th  of  Jv/y*  1821,  the  last  day  of  Trinity  term,  a  roll  of  the  proceedin^fs, 
with  the  continuances  on  the  writ  of  jvlnrtes  brought  down  to  the  term  next  preceding 
the  date  of  the  commrasion  issued  againat  G.,  was  docketed  and  carried  in,  and  on  the 
aame  day  the  three  write  were  filed  of  record.  Upon  a  case  stating  these  facts :  Held, 
that  t4ie  assignees  of  W.  had  not,  at  the  time  of  suing  out  the  commission,  awarded 
snd  ieeaed  against  G.,  or  on  the  21st  of  Mardk,  1821,  when  he  waa  declared  a  bank- 
rapt,  a  v^id  debt  as  petitioning,  creditors  to  anpport  the  commission. 

The  following  case  was  sent  by  the  Lord  Chancellor  for  the  opinion  of  this 
conrt: 
In  the  year  1811,  one  B.  Z.  HtpkinSf  (since  deceased,)  and  G.  B,  Gregory 
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having  entered  into  a  commercial  speculation  or  adventure,  in  shipping  goods 
on  board  the  ship  Irvine^  bound  on  a  voyage  to  the  coast  of  Barbary^  a  part^ 
nership  agreement  was  drawn  up,  and  signed  by  both  parties.  On  entering 
into  that  agreement,  R,  Z.  Hipkina  and  his  wife  transferred  3000/.  bank  annui- 
ties into  the  name  of  Benjamin  fVaUhf  a  broker,  to  answer  the  purposes  of  the 
speculation,  who  thereupon  agreed  to  become  the  agent  of  the  concern  upon 
the  *usual  terms  of  interest,  and  a  commission  of  two  and  a  half  per  r^o ja 
cent,  being  allowed  upon  the  amount  of  all  advances  and  payments  ■- 
made  by  him  in  the  course  of  such  agency,  and  that  the  proceeds  of  the  cargo 
were  to  be  remitted  to  ff^ahh  for  the  payment  of  such  advances.  Various 
goods  were  purchased,  and  the  different  merchants  and  tradesmen  were  refer- 
red to  B.  ffahh,  who  either  paid  in  cash,  or  accepted  bills  of  exchange  for  the 
amount.  The  goods  were  shipped  on  board  the  ship  Irvine^  bound  to  Algitr*. 
The  said  G,  B.  Gregory  soon  aflerwards  sailed  with  the  said  cargo  for  Algien 
in  the  Irvine.  B,  fVcuah  continued  to  pay  the  bills  so  accepted  by  him  on 
account  of  the  goods  so  shipped  on  board  the  Irvine^  down  to  the  month  of 
December  "m  the  said  year  1811,  when  he  became  a  bankrupt,  at  which  time 
there  was  a  balance  exceeding  1000/.  due  from  Gregory  and  Hipkint  to  B. 
fFalah  on  account  of  such  adventure,  and  which  balance  has  not  at  any  time 
since  been  reduced.  On  the  24th  of  June,  1812,  while  Gregory  was  abroad, 
•/•  T,  Taylor  and  •/.  Parker^  as  assignees  of  B.  fFalahf  commenced  an  action 
by  special  original  in  his  majesty's  Court  of  King's  Bench  against  Hiptana 
and  Gregory  for  the  recovery  of  a  debt  then  claimed  to  be  due  and  owing 
from  Hipkina  and  Gregory  to  the  estate  of  B.  Walah^  and  for  that  purjpose 
sued  out  a  writ  of  special  captaa,  directed  to  the  sheriffs  of  London^  returnable 
on  the  morrow  o{  AU  Soula  in  JUichaelmaa  term  in  the  aforesaid  year  1812, 
and  indorsed  for  bail  for  the  sum  of  1000/.  and  upwards.  The  sidd  B,  L. 
Hipkina  being  at  the  time  of  suing  out  the  said  writ  a  prisoner  in  the  Kingr*8 
Bench  prison,  was  detained  in  custody  at  the  suit  of  the  said  assignees  of  l9. 
Walah  for  the  aforesaid  debt  of  1000/»  A  commission  of  bankrupt  was  on  or 
about  the  *18th  of  Auguaty  1812,  upon  the  petition  of  the  said  J.  T.  t%^a^ 
Taylor  and  his  then  copartner  •/.  Taylor^  awarded  and  issued  against  ■- 
/?.  L,  Hipkina  as  the  copartner  in  trade  of  Gregory^  and  under  which  com- 
mission he,  Hipkina,  was  duly  adjudged  a  bankrupL  At  a  meeting  under  the 
commission,  held  at  GmldhaUt  JLamon,  on  the  5th  of  September,  1812,  the 
said  •/.  T  Taylor  was  duly  chosen  sole  assignee  of  the  estate  and  effects  of 
Hipkina,  and  an  assignment  of  such  estate  and  effects  was  executed  to  J,  7*. 
Taylor  by  the  major  part  of  the  commissioners  in  the  commission  named. 
Hipkina  died  in  September,  1818.  In  November,  1812,  Gregory  being  then 
abroad,  an  aliaa  wnt  of  special  eapiaa  was  sued  out  against  Hipkina  and  Gre- 
gory, at  the  suit  of  the  assignees  of  B,  Walah,  directed  to  the  sheriffs  of  I^anr 
aon,  returnable  in  fifleen  days  of  St,  Martin,  in  Michaelmaa  term,  1812 ;  and 
on  the  11th  day  of  the  following  month  of  December,  1812,  a  pluriea  writ  of 
special  eapiaa  was  sued  out  by  the  assignees  of  Walah  against  Hipkina  and 
Gregory,  also  directed  to  the  sheriflfs  of  London,  and  returnable  in  eight  days 
of  St,  Hilary,  in  Hilary  term  in  the  following  year,  1813 ;  and  both  the  said 
last^mentioned  writs  were  also  indorsed  for  bail  for  1000/.  All  the  said  writs 
oi  eapiaa  aliaa  3.nd  pluriea  were  lodged  at  the  secondaries  or  sheriff  *s  office  for 
London,  in  and  between  the  beginning  o{  Michaelmaa  term,  1812,  and  the  end 
of  Hilary  term,  1813,  and  were  severally  duly  returned  non  inventi  by  the 
then  sheriffs,  before  the  end  of  Hilary  term,  1813.  The  said  action  was  so 
commenced  by  special  original  in  the  Court  of  King's  Bench,  and  such  several 
writs  of  eapiaa  aliaa  and  pluriea  sued  out  thereon,  with  a  view  to  outlaw  the 
said  G,  B,  Gregory,  but  no  oudawry  ever' took  place,  the  •completion  r^^j^ 
of  such  intended  oudawry  having  been  subsequently  suspended  by  rea-  I-  *  * 
son  of  the  commission  of  bankrupt  having  been  so  awarded  and  issued  against 
Hipkina,  as  before  mentioned.    At  the  trial  of  the  action  hereinafter  mentioned 
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•Qch  evidence  of  the  return  of  Gregory  to  England  in  the  month  of  Jiprilf 
1814,  was  given  as  is  hereinafter  abo  mentioned.  Gregory  afterwards  returned 
to  England  in  Jukf^  1819.  The  assignees  of  fFaUh,  on  the  16th  of  February 9 
1821,  commenced  a  new  action  in  the  Court  of  King's  Bench  against  Gregory 
as  the  surviving  partner  of  Hipkintf  and  sued  out  a  bill  of  Middlesex  against 
Gregory,  returnable  on  Wednesday  next,  after  fifteen  days  of  Easter,  in  Eas^ 
ter  term  in  the  aforesaid  year,  1821 ;  and  which  bill  of  Middlesex  was  indorsed 
for  bail  for  1336/.  6«.  10a.,  being  the  same  identical  debt,  with  an  accumula- 
tion of  interest  thereon,  as  that  for  which  the  former  action  was  brought  against 
Hipkins  and  Gregory  iointly.  A  warrant  on  the  said  bill  of  Middlesex  was 
made  out  and  delivered  to  an  officer  of  the  sheriflT  of  Middlesex  for  the  purpose 
of  executing  the  same,  and  that  such  officer  went  with  it  to  the  house  or  resi- 
dence of  the  said  Gregory,  in  order  to  arrest  him,  and  made  several  attempts 
to  effect  it,  which  having  failed,  the  assignees  of  fVaUh^  (the  plaintiffs  in  that 
action^  on  the  17th  of  Sfarch^  1821,  proceeded  to  strike  a  docket,  and  on  the 
22d  of  the  same  month  of  March,  1821,  issued  a  commission  of  bankrupt 
against  Gregory,  and  he  was  thereupon  adjudged  and  declared  a  bankrupt. 
aaron  Hurrill,  Esq.  was  duly  chosen  sole  assignee  of  the  estate  and  effects  of 
Gregory,  at  the  second  meeting  of  the  commissioners  held  at  Guildhall,  on  the 
*3451  '^^^^  ^^ '^P^^*  1821.  Gregory  *having  opposed  the  said  commission, 
J  on  the  12th  of  ^pril^  1821,  preferred  his  petition  to  the  Jjord  Chancel- 
lor, thereby  praying  that  the  same  might  be  superseded. 

By  an  order  of  the  Vice-Chancellor  made  on  hearing  the  said  petition  on  the 
9th  of  May,  1821,  it  was  ordered,  that  the  said  G.  B,  Gregory,  should  be  at 
liberty  to  bring  and  prosecute  an  action  of  trover  against  the  assignee  of  his 
estate  and  effects,  who  on  the  trial  was  to  admit  possession  of  goods  to  the 
▼alue  of  5/.,  in  order  to  sustain  the  said  action,  and  the  petitioninjpr  creditors 
under  the  said  commission  were  to  defend  the  action  in  the  name  of  the  assig- 
nee, upon  their  indemnifying  the  assignee,  and  the  same  was  to  be  tried  in  his 
niajesty*s  Court  of  Common  Pleas  in  London ;  and  it  was  ordered,  that  all 
proceedings  under  the  said  commission  should  be  staved  until  further  order. 
Gregory,  in  pursuance  of  and  in  obedience  to  the  order,  did,  on  the  17th  of 
May,  1821,  commence  an  action  of  trover  against  Hurrill,  his  assignee,  in  his 
majesty's  Court  of  Common  Pleas  accordingly.  On  the  19th  of  May,  1821, 
two  days  after  the  commencement  of  the  action  of  trover  to  try  the  validity  of 
the  said  commission,  the  attorneys  for  the  petitioning  creditors  under  the  com- 
mission so  issued  against  Gregory,  fetched  away  from  the  secondaries  or  sher- 
iff's office  for  London,  the  said  tnree  several  writs  of  capias,  alias,  and  plurics 
so  issued  out  against  Hipkins  and  Gregory,  in  the  year  1812,  as  aforesaid, 
with  the  returns  so  as  aforesaid  indorsed  on  Uie  said  three  writs.  The  said 
three  writs  were  all  filed  together  in  the  record  office  of  the  Court  of  King's 
Bench,  on  the  11th  of  Julu,  in  the  aforesaid  year,  1821,  being  the  last  day  of 

*a4fi1  ^'^^^'y  ^'"^f  *^^  ^^^  y®^^'  ^^^  ^  ^^  ^^  ^®  proceedings,  with  the  con- 
-l  tinuances  on  the  writ  of  pluries  brought  down  to  the  term  next  preced- 
ing the  date  of  the  commission  so  issued  against  Gregory,  was  docketed  and 
carried  in,  and  on  the  same  day  the  said  three  writs  were  so  filed  of  record, 
which,  in  point  of  fact,  was  the  day  next  before  the  day  appointed  for  the  trial 
of  the  action  of  trover,  and  only  two  days  before  such  trial  actually  took  place. 
The  action  of  trover  came  on  for  trial  before  the  Lord  Chief  Justice,  of  the 
Court  of  Common  Pleas,  and  a  special  jury,  at  Guildhall,  on  the  13th  o^  July, 
1821,  when  the  said  J.  71  Taylor,  and  J,  Parker,  as  such  petitioning  creditors 
as  aforesaid,  proved  the  trading  and  act  of  bankruptcv  of  Gregory  ;  and  when 
they  also,  by  the  production  of  certain  documents  and  the  testimony  of  Walsh, 
established  a  debt  of  1477/.  lU.  6</.,  due  to  them  as  such  assignees  as  afore- 
said, for  and  on  account  of  the  several  advances  so  as  aforesaid  made  by  JValsh. 
Whereupon  Gregory,  adduced  as  evidence  S,  Hatch,  the  clerk  of  Mr.  Iggul* 
den^  the  vice-consul  of  Sweden,  resident  at  Deal,  who  identified  Gregory,  as 
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beifig  a  person,  who,  in  the  n^onth  of  .^prU,  1814,  had  called  at  the  office  of 
ihfi  said  vice-consul  at  Dealf  several  times,  whilst  waiting  for  a  passage  in  the 
ship  Hazards  He  lefl  a  letter  with  the  witness  to  be  delivered  to  the  captain 
of  a  ship  called  the  Aurora^  and  Gregory^  waited  there  several  days,  which^ 
letter  was  given  in- evidence  at  the  trial,  and  is  a?  follows,  viz.  **  Dotmis^  2l8t 
of  ^pritf  \S\4i  Captaio  M.  F,  Bohh  You  will  proceed  from  hence  with, 
all  dispatch  for  the  port  of  Jimiterdamt  with  your  can^o,  waiting  my  further 
orders  in  regard  of  the  same.  Your  obedient  servantr  0\  B*  Gregory.  P.  S. 
As  all  privateers  are  ^called  in,  there  is  no  occasion  foi:  convoy."  Ad-  rn^^ 
dressed,  *'  Captaia  M*  F%  Bohl»^  Sweedhh  schoonen  Jji^rqrat  care  of  ^ 
E.  Iggulden^  Esq.,  Oeal^  (expected  in  the  Boumt  hourly  from  Portsmouth,'*) 
The  testimony  of  the  said  S»  Haich^  was  the  only  evid^pce  offered  by  the  said 
bankrupt  of  his  having  beem  ixx  Engtandt  from  the  year  1811,  till  the  year 
1819 ;  whereupon  Taylor  and  Parker^  the  assignees  of  Waisfyt  produced  oi^e 
Mtrtha  Salter,  as  a  witness*  who  stated  that  she  kn^w  the  «aid  G.  i^  Gregory ^ 
in  Sweden,  in  1815,  and  that  she  had  seen  him  in  Englaf^t  at  the  house  of 
Mr.  Pattrickf  in  the  year  ISIO*  when  he  said  that  he  hajd  sailed  from  Eng- 
land,  in  the  year  1811,  and  returned  iu  1810  ;  apd  that  sb^  had  also  heard  him 
say,  in  the  presence  of  his  sisters,  that  he  had  never  bee^,  in  England,  during^ 
the  whole  seven  years,  and  that  she  thought  she  had ,  h^aird  him  say  so  more 
than.  once.  And  the  assignees  of  Walsh,  a^K)  prodvH;e4«  and  put  in  evidence 
at  the  said  trial,  examined  office  copies  of  the  afores^d  writs  of  capias,  alias, 
and  pluries,  and  returns  indorsed  thereon,  and  also  an.e^camined  office  copy  of 
the  roll  of  the  proceedings!  with  the  continuances  so  entered  thereon.  The 
Lord  Chief  Justice,  thereupon  directed  the  jury  to  find.a  verdict  for  the  plain- 
tiff, Gregory,  reserving  the.  point  for  t^e  coiisideratipn,  of  the  Court  of  Com- 
mon Pleas,  as  to  the  effect  of  the  coi\tinuances.  so  a^  a/bresaid  entered  on  the 
roll,  and  whether  the  same  were  sufficient  to  tal^e  tl^e,  caae  out  of  the  statute 
of  limitations.  (The  caBies.  of  Taylor  v,  Hipkitu.  6  B«  4  A.  489,  Gregory  v. 
HurrUl,  3  B.  d^  B,  2^2,  and  Gregory  v.  HurriVf  1  Qii««  324,  were  then 
briefly  stated.) 

•On  the  8th  of  July^  l^^GregpryA  preferjed  another  petition  to  r^g^g 
the  L.ord  Chancellor,  tnerejby  sta^di^  that,  notwithAtauding^  tt^e  opinion  *- 
of  tl]^  Judges  of  the  Court  o(  Common  Pleas,  be^wM  s^vii^  that  the  debt  of 
the  petitioning  creditors  (if  any)  ^as  really  and  actually  barred  by  the  statute 
of  Umitations,  and.  was  x^Qt.a  valid  debt  at  the  time  of  issMing  the  said  commia- 
sioa  against  him  to  support  si^ch  commissicHi..  Upoa  th^  l\earing  of  the  lastr 
muBtioned  petition,  his  Lordship  was  pleaaed  to  order  tha^  a  case  should  b«. 
stated  for  the  opinion  of  his  majesty's  Cou^rt  of  King*«  Bench,  upon  the  fol*. 
lowing  question,  «<  Whether  upd^r  the  circumsti^nces  stated,  the  said  J.  71 
T^l»r%  and  J.  Parker,  bs  aasigneea  of  the  estate  aind  effilicts  of  Walsh,  who 
were  the  petitioni^g  creditors  under  the  commission  of  bankrupt  awarded  and 
issued  against  Gregory^  had  at  the  time  of  suing  out  the  said  commission  of 
baokrupt,  viz*  <m  the  22d  of  JtiariA^  1821,  and  on  t)ie  9th  of  ^pril,  1821, 
when  Gregory  was  declared  a  bankrupt,^  a  ya}id  debt  aa  petitioning  creditors, 
to  support  the  said  commission  as  well  as  upon  any  trial  to  be  had  at  law,  as 
upon  any  criming  proceeding  by  information  or  indictment  that  might  have 
been  preferred  against  the  said  bankrupt  under  the  statute  of  the  5  G.  2,  c.  30, 
8,  h,  relating  to  offences  therein  charged  against  bankrupts  (if  any  such  had. 
been  necessary,)  iipgaid  h^ng  had  in  both  cases  to  the  time,  viz.  the  11th  of 
Julyt  1821,  when  the  entry  of  the  continuances,  on  die  rqll  was  made  ;  and  in 
the  latter  case,  considering  that  such  criminal  proceeding  had  been  commenced, 
at  my  time  afler  the  adjudication  of  the  said  bankrifptcy,  l^ut  before  the  en^ 
of  the  said  continuances  on  the  roll." 

^Campbell,  for  the  plaintiff.    There  was  not  any  good  petitioning  r»Q  jg 
creditor's  debt  in  this  case  at  the  time  of  the  suing  oyt  of  the  commis-    ^ 
sion  or  the  adjudication  of  bankruptcy.     The  debt  claimed  was  barred  by  tho 
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statute  of  limitations,  aiid  such  a  debt  is  insufficient.  According  to  Swayne  r 
Wallinger^2  Str.  "^46,  and  QUantock  v.  England,  6  Burr.  2628,  a  third  per- 
son cannot  raise  such  an  objection  where  the  bankrupt  has  submitted  to  the 
commission ;  but  here  the  bankrupt  makes  the  bbiection,  and  where  such  a 
debt  has  been  proved,  the  Lord  Chancellor  has  ordered  the  proof  to  be  ex- 

Sunged,  ex  parte  Dewdney^  16  Ves.  479,  ex  ptirte  Sojffhi,2'RoBe  B.  C.  245. 
iut  it  will  be  said  that  this  debt  was  within  the  exception  as  to  merchants' 
accounts.  That  is  not  so ;  it  was  a  mere  debt  There  were  no  mutual  deal- 
iiigs,  and  the  exception  in  the  statute  applies  bnly  where  there  are  dealings  on 
each  side,  Barbor  v.  Bdrhor,  18  Ves.  286,  Fbeter  y.  Hodgson,  19  Ves.  179, 
Catling  V.  Skoulding,  6  T.  K.  189.  Then,  was  the  plaintiff  abroad  until 
within  six  years  of  the  commencement  of  the  suit  against  him  in  1821  ?  The 
statute  of  21  Jae,  1,  c.  16,  applies  only  to  the  absence  of  the  creditor,  the  sav- 
ing on  account  of  the  absence  of  the  debtor  depends  upon  the  4  Anne,  e,  16, 
8*  19.,  which  makes  the  same  exception  in  favor  of  plaintiffs  when  the  defend- 
ant is  abroad,  as  the  21  Jac,  I,  had  done  in  case  of  the  plaintiff's  absence. 
But  Gregory,  returned  to  England,  and  was  at  Deal,  ft)r  several  days  in  1814. 
It  makes  no  difference  that  fraUlCa  assignees  did  not  know  of  his  return,  for 
the  statute  does  not  require  such  knowledge  in  the  creditor  in  order  to  make 
*3501  ^^  ^^^  bedn  to  run.  *If  Gregory  had  remained  in  England,  the  six 
•■  years  would  have  been  computed  from  the  first  day  of  his  return.  It 
is  clear,  therefore,  that  the  time  then  began  to  run,  and  would  continue  to  do  so 
although  he  again  went  abroad.  Smith  v.  Hill,  1  Wils.  184,  Doe  v.  Jonee,  4 
T.  R.  300.  The  exception  in  the  4  Anne,  c.  16,  will  not,  therefore,  aid  the  pre- 
sent defendant,  and  his  case  must  rest  upon  the  effect  of  the  writs  which  were 
sued  out  in  1812 — 13,  and  then  indorsed  by  the  sheriff  non  eat  inventus,  but 
which  were  not  returned  and  filed  until  after  the  commission  issued.  The  roll 
was  not  carried  in  and  continuances  entered  until  two  days  before  the  trial  in 
the  Court  of  C.  P.  In  the  first  place  it  may  be  doubted  whether  a  commis- 
sion of  bankrupt  can  be  considered  as  a  continuance  of  a  capias.  Smith  v. 
Bower,  3  T.  R.  662,  But,  waiving  that  objection,  if  a  writ  is  sued  out  and  re- 
turned, that  indeed  will  avoid  iStxe  statute ;  but  if  ihe  writ  be  not  returned,  it  has 
no  such  effect.  Brown  v.  Bdbbington,  2  Ld.  Ravm.  880.  The  court  is  not 
in  possession  of  the  suit  until  the  writ  is  retumea,  Hdrrie  g.  /.  v.  Woolford,  6 
T.  R.  617.  Now  the  return  of  the  writ  is  the  return  to  the  treasury  of  Uie 
court,  not  the  mere  indorsement  by  the  sheriff,  as  appears  by  the  rule  of  court, 
T.  30,  G.  3,  which  requires  the  cuatoe  brevium  to  indorse  upon  every  writ  on 
what  day  and  at  what  hour  the  same  was  filed.  And  in  Bates  v.  Jenkinson,^ 
Buller,  J.,  says,  *•  If  the  first  writ  had  been  sued  out,  and  kept  in  the  plain- 
tiff's  pocket,  there,  would  have  been  great  objection,  (i.  e.  to  treating  it  as  the 
<^3511  ^^^^^^^^^^^  of  ^  Buit  so  as  to  avoid  the  statute  of  limitations,)  but  *not 
-I  any  when  returned  of  record,  and  not  merely  indorsed  byihe  sheriff?* 
Stanway  v.  Perry,  2  B.  &>  P.  157,  and  Weston  v.  Pbumier,  14  £ast,  491,  are 
to  the  same  effect,  and  in  Beardtnore  v.  SattenbUry,  6  B.  &  A.  452,  the  fact 
of  the  first  writ  having  been  returned,  was  relied  upon  to  show  that  it  was  a 
good  commencement  of  the  acticm.  At  all  events  the  adjudication  of  bank- 
ruptcy in  this  case  was  wrong,  for  at  the  fime  when  the  docket  was  Struck,  and 
ike  commission  issued,  the  writs  had  not  been  filed,  nor  the  continuances  en- 
tered. The  petitioning  creditor^  therefore,  had  not  at  that  tone  perfected  his 
title  at  law,  and  was  not  ia  a  condition  to  show  that  Qftgaty,  was  hidebted  to 
him.  Suppose  the  bankrupt  in  sudi  a  case  were  not  td  surrender  within  the 
time  limited,  if  he  were  onginally  improperiy  adjured  ta  be  a  bankrupt,  that 
would  be  an  answer  to  an  indictment  under  the  5  gC  2,  c.  80,'  Stx  v.  Btdloek^ 
I  Taunt  71 :  but  if  the  subsequent  return  of  the  Writs  and  entrjr  of  eontinu- 
aades  eould  revive  the  debt  and  make' (he  commission  good,  he  might  by  mat- 

t  Cited  by  Lord  Kenyan;  iti'mHii  v)  WmV*^, 
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ter  ex  post  facto  be  made  guilty  of  a  capital  offence.  Besides  this,  to  make 
him  so  or  not  would  be  in  3ie  option  of  the  sheriff,  who  cannot  be  compelled 
to  return  a  writ  unless  he  is  called  upon  to  do  so  within  six  months  after  he 
quits  his  office.  Suppose  a  prosecution  to  have  been  commenced  before  the 
entry  of  the  continuances,  in  that  state  of  things  it  must  fail ;  could  it  then  be 
made  available  or  not  by  the  subsequent  entry  of  them  T  Lasdy,  to  allow  the 
continuances  in  this  case,  entered  afler  the  issuing  of  the  commission,  to  suffice 
for  the  support  of  the  commission,  would  be  to  allow  the  fiction  of  law  to  pre- 
vail acainst  *the  truth  of  the  feet,  in  a  case  where  that  is  material,  which  r^^^ 
would  be  contrary  to  the  decisions  in  Johnson  v.  Smith,  2  Burr.  950,  ■- 
and  LyttUton  v.  Crou,  8  B.  &  C.  317. 

Denman^  contra.  This  commission  was  good  for  all  purposes ;  and  even 
if  that  were  not  so  it  might  be  good  for  the  purpose  of  distributing  the  bank- 
rupt's estate.  In  the  first  place,  the  debt  to  WaliVs  assignees  arose  out  of 
merchants*  accounts.  Waleh  was  clearly  the  factor  of  Gregory  and  Hipkins. 
Now,  whatever  dicta  may  have  been  thrown  out«  the  statute  itself  says  nothing 
about  mutual  accounts ;  and  the  language  of  Lord  Kenyon,  in  Catting  y»  Skoal' 
ding  shows  that,  in  order  to  take  a  case  out  of  the  operation  of  the  statute,  it  is  not 
necessary  that  any  item  of  the  account  should  have  arisen  within  six  years. 
[Bayley,  J.  In  that  case  there  were  mutual  items,  and  that  is  noticed  by  Lord 
KenyonJ]  Secondly,  the  debtor  was  beyond  seas.  It  is  not  stated  as  a  fact 
that  he  returned  in  1814,  but  conflicting  evidence  as  to  that  fact  is  set  out;  the 
court  therefore  are,  as  to  that,  placed  in  the  situation  of  a  jury,  and  must  deter- 
mine whether  Gregory  did  return  at  that  time.  But  supposing  him  to  have 
come  to  Deal  at  the  time  and  in  the  manner  described,  still  it  was  not  such  a 
return  as  is  contemplated  by  the  4  Anne,  c.  16.  It  does  not  appear  that  there 
was  any  animus  revertendi;  but,  coming  into  the  Downs  by  accident,  he  went 
OH  shore  for  the  purpose  of  leaving  a  letter  with  the  Swedish  consul.  Suppose 
a  person,  upon  whom  a  right  of  entry  descends  during  his  absence  from  Eng* 
land,  to  be  stranded  on  the*  coasts  he  knows  nothing  of  this  *right,  and  r^^^ 
afterwards  continues  his  voyage,  and  remains  abroad  more  than  twenty  ■- 
years,  it  would  be  very  hard  to  say  that  his  right  was  barred  by  the  statute  of 
limitations;  yet  that  consequence  must  follow  if  Walshes  assignees  are  barred 
in  this  case,  'l^irdly,  the  writs  issued  in  1812,  and  1813,  were  duly  returned: 
it  b  so  stated  upon  the  face  of  this  case,  and  the  only  question  is,  whether  &e 
continuances  afterwards  entered  could  set  up  the  writs  so  as  to  take  the  claim 
out  of  the  statute.  It-  cannot  be  said  that  the  action  was  not  commenced  and 
sued,  when  writs  were  actually  issued  and  delivered  to  the  sheriff,  and  returns 
indorsed  by  him,  for  although  they  might  be  inchoate  returns  only  at  the  time 
when  made,  yet  when  delivered  out  of  his  office,  they  became  perfect,  and 
were  returns  from  the  time  when  the  writs  were  returnable.  This  case  has  in 
effect  received  three  determinations  already ;  first,  in  this  court  in  Taylor  v. 
Hipkins,  6  B.  &  A.  489,  where  the  court  held  that  the  writs  had  been  duly 
retunied  and  filed  so  as  to  save  the  statute  of  limitations,  and  that  the  con- 
tinuances were  projperly  entered ;  again  by  the  whole  of  the  Court  of  C.  P.  in 
Gregory  v.  Hurrul,  3  B.  &  B.  212,  which  was  an  action  brought  to  try  the 
ralidity  of  this  commission,  and  in  which  Richardson,  J.  gives  an  answer  to 
the  objection  that  a  commission  cannot  be  valid  as  a  continuance  of  the  former 
suit.  He  says,  *'  As  long  as  a  remedy  was  open  to  the  party,  by  which  the 
debt  might  have  been  recovered  any  where,  it  was  not  barred  by  the  statute." 
The  point  was  again  decided  by  three  of  the  Judges  of  that  Court  in  a  case 
between  tlie  same  parties,  sent  by  the  Lord  Chancellor  for  the  opinion  of  that 
Court,  when  they  *held  that  the  petitioning  creditor  had  a  good  debt  at  r««i>| 
the  time  of  suing  out  the  commission  now  disputed,  1  Bing.  324.  If  '- 
then  the  writs  were  duly  returned  and  filed,  and  the  continuances  properly 
enteied,  the  demand  was  not  barred  by  the  statute ;  it  was,  consequently,  a 
good  petitioning  >creditor*8  debt,  and  the  commission  is  valid  for  all  purposes. 
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Bttt  if  that  were  otherwise,  still  there  are  cases  which  show  that  proceediiuB 
may  be  good  for  civil  purposes,  although  not  for  criminal,  Bonea  v.  Booths 
2  W.  Bl.  1226,  Rex  v.  /'tm«Aon,  3  Gamp.  96,  and  therefore  a  commission  of 
bankrupt  may  be  good  for  the  purpose  of  distributing  the  estate  of  the  bank 
rupt,  although  not  for  rendering  him  liable  to  criminal  proceedings. 

Cur.  adv.  vulL 
The  following  certificate  was  afterwards  sent  to  the  Lord  Chancellor : 
**  This  case  has  been  argued  before  us  by  counsel,  and  we  are  of  opinion, 
that,  under  the  circumstances  stated,  the  said  J  .7\  Taylor  and  J,  Parker,  as 
assignees  of  the  estate  and  effects  of  the  said  Benjamin  Walsh,  who  are  the 
petitioning  creditors  under  the  said  commission  of  bankrupt  awarded  and  issued 
against  the  said  G.  B.  Gregory,  had  not  at  the  time  of  suing  out  the  said  com- 
mission of  bankrupt,  viz.,  on  the  22d  of  March,  1821,  or  on  the  9th  oi  April, 
1821,  when  the  said  G.  B.  Gregory  was  declared  a  bankrupt,  a  valid  debt  as 
petitioning  creditors  to  support  the  said  commission." 

G  Abbott. 
J.  Batley. 

G.  S.  HOLROTD. 
J.  LiTTLEDALB. 


«355J  "BERKELEY  v.  HARDY. 

Where  an  indenture  was  made  between  "A,  for  and  on  behalf  of  B.  on  the  one  part,  and 
C.  on  the  other  part,"  A,  being  thereunto  authorized  by  writing,  under  B.'s  hand,  but 
not  under  seal,  and  A,  executed  the  deed  in  hia  own  name :  Held,  that  B.  could  not 
maintain  covenant  on  the  deed,  although  the  covenanta  were  expressed  to  be  made  by 
C.  to  and  with  B. 

GoYBNANT  upon  an  indenture  of  lease.  Plea,  non  estjaetum.  .  The  cause, 
and  all  matters  in  difference  between  the  parties,  were  referred  to  a  barrister^ 
who,  by  his  award  as  to  the  action,  found  that  it  waa  brought  upon  certain 
indentures  which  were,  on  the  24th  of  July,  1822,  signed,  sealed,  and  delivered 
by  one  J.  S.  for  and  on  the  behalf  of  the  plaintiff,  and  by  the  said  defendant 
respectively,  the  said  •/.  S.  having  been  theretofore  authorized  by  the  plaintiff, 
by  writing  under  his  hand,  but  not  under  seal,  to  execute  the  same  for  him,  and 
on  his  behalf,  the  beginning  of  which  said  indentures  was  as  follows :  *<  Agreed 
the  24th  of  July,  1822,  between  James  Simmonds,  for  and  on  behalf  of  W» 
F.  Berkeley  (the  plaintiff),  on  the  one  part,  and  J.  Hardy,  of  the  other  part, 
as  follows  :  the  said  fV.  F.  Berkeley  agrees  to  let,  and  the  said  J.  Hardy 
agrees  to  take,  all  those  messuages,  tenements,  farms,  and  lands,"  &c.  The 
reddendum  was  to  the  plaintiff,  and  the  covenants  were  expressed  to  be  made 
by  Hardy  to  Berkeley,  and  by  Berkeley  to  Hardy,  the  name  of  J.  Simmonds 
never  occurring  in  the  lease  afier  the  commencement  above  set  out,  until  the 
conclusion,  which  was  as  follows :  ^  In  witness  whereof  we  have  hereunto  set 
our  hands  and  seals  the  day  and  year  above  written.  J,  Simmonds  (l.  s.) 
J., Hardy  (l.  s.)"  The  arbitrator  then  found  that  J,  Hardy  had  committed 
certain  breaches  of  covenant,  and  assessed  the  damages  at  280/.,  and  then  pro- 
*35A1  ^^ccd^d :  **  But  it  having  been  objected  on  the  *part  of  the  defendant,  that 
-J  the  said  TF.  F.  Berkeley  was  not  entitled  in  law  to  maintain  any  action 
of  covenant  in  his  own  name  upon  the  indentures ;  and  it  appearing  to  me  that 
such  objection  to  the  form  of  the  action  is  well  founded,  I  do  hereby  order  and 
adjudge  that  the  said  W,  F.  Berkeley  is  not  entitled  to  recover  his  said 
damages  in  such  action  of  covenant."     The  arbitrator  then  proceeded  to  die^ 


496  BBftKELET  V.  Hardy,  E.T.  1826.  [058 

po6e  of  other  matters  not  materml  to  this  question.  In  HUary  teim  a  rule  nisi 
was  obtained  for  setting  aside  the  award,  in  as  far  as  it  determined  that  the  said 
action  of  covenant  was  not  maintainable. 

Tindal  and  Coleridge  now  showed  cause.  Upon  the  facts  disclosed  in  the 
award,  it  is  clear  that  Sie  plaintiff  could  not  nuiintain  covenant  on  the  deed  in 
his  own  name.  First,  his  agent  Simmonds  had  not  any  sufficient  authority  to 
bind  him  by  deed :  the  authority  should  have  been  under  seal,  not  under  hand 
only,  fP^hile  v.  Cvyler^  6  T.  R  176 ;  Horeley  v.  Rueh^  cited  in  Harriwon  v, 
Jacknon,  7  T.  R.  209  ;  fFUiimm  v.  Wahby,  4  Esp.  220  ;  SttiglUz  v.JSg- 
ginton^  Holt,  N.  P.  C.  141.  Secondly,  supposing  the  authority  to  have  been 
sufficient,  still  the  execution  was  improper :  the  attorney  should  have  executud 
in  the  name  of  his  principal,  Omi6e«  case,  second  resolution,  9  Co.  76; 
Frontin  v.  Small,  2  Ld.  Raym.  1418;  Barfofd  v.  Siucky,  2  B.  &  G.  833; 
[Littledale,  J.  The  same  appears  from  WiUca  v.  Back;%  East,  142.]  Thirdly, 
it  is  a  general  rule  of  law,  that  where  a  deed  is  made  tra/er  partes,  no  person 
can  maintain  an  action  upon  the  deed  who  is  not  a  party  to  it.  In  Scuaamore 
*v.  Fandenatene,  2  Inst.  673.  2  Roll.  Abr.  22.  Faits,  (F)  1.,  it  was  held  r^^^^ 
■that  one  of  two  covenantees  who  had  sealed  the  indenture,  but  was  no  ^ 
party  to  it,  could  not  release  the  covenantor ;  a  fortiori  he  could  not  sue  him. 
And  in  Storer  v.  Gordon,  3  M.  dc  S.  308,  it  was  held  that  a  deed  inter  partes 
could  not  operate  as  a  release  to  strangers.  This  rule  does  not  apply  to  deeos  poll. 
Nor  does  it  prevent  a  covenantor  fimn  being  sued  upon  an  indenture  to  which 
he  is.no  party.  But  in  a  case  where  two  joint  covenantees  sued  upon  an 
indenture  executed  by  one  of  them  only,  it  was  held,  indeed,  that  the  action 

'  was  maintainable,  but  for  this  reason,  that  the  plaintiff  who  did  not  execute 
was  nevertheless  a  party  to  the  deed,  and  the  covenantor  had  executed  to  him 
as  well  as  to  the  co-plaintiff,  Clement  v.  Henley,  2  Roll.  Abr.  22.  Faits,  (F)  2. 
This  case  is  very  different:  the  pkintiff  is  a  stranger  to  the  deed,  and  therefore 
cannot  sue  upon  it.  Salter  v.  Kidgfy,  Carth.  76,  may  be  cited  on  the  other 
side  ;  but  that  case  was  the  converse  of  the  present,  being  an  action  by  a  party 
to  the  indenture  against  one  who  was  no  party,  but  had  executed  the  4eed ; 
and  that  distinction  was  particularly  pointed  out  by  Holt,  C.  J.  Gilby  v. 
Copley,  3  Lev.  138,  was  never  decided  at  all ;  but  the  argument  used  in  support 

'  of  the  action  was,  that  the  deed  then  in  question  was  in  the  nature  of  a  deed 
poll. 

Taunton  and  Camj^eU,  contra.  It  may  be  admitted,  that  where  an  atftor^ 
ney  executes  a  deed  for  another,  he  must  execute  in  the  name  of  the  principal. 
It  may  be  ^admitted  also,  that  there  is  the  distinction  between  deeds  r^A^Q 
poll  and  inter  partes,  which  has  been  pointed  out.  Still  the  plaintiff  *- 
may  support  this  action.  The  arbitrator  appears  to  have  proceeded  upon  the 
ground,  that  Simmonds  was  not  property  authorised  to  execute  the  deed.  In 
most  cases,  it  is  true  that  an  attorney,  in  order  to  bind  by  deed,  must  have  an 
authority  by  deed  ;  but  there  is  a  difference  between  the  oases  where  the  prin- 
cipal parts  with  an  interest,  and  where  he  gives  a  mere  ati&ority.  In  Co. 
Litt.  52  b.  it  is  said,  that  an  attorney  to  deliver  seisin  must  be  by  deed ;  but  ia 
Moyle  V.  Ewer,  Noy,  49  ?  Oro/Eliz«  005,  where  an  indenture  of  bargain  and 
sale  between  J.  S.  of  the  one  part,  «nd  J.  />.  of  the  odier  part ;  and  in  the  end 
thereof,  a  letter  of  attorney  to  J.  N.  tO' make  livery*  was  produced  in  court,  and 
it  was  urged  that  it  should  be  void  because  tfie  attorney  was -no  party  to  die 

'  deed,  the  court  held  i\  weU  enough.  \Jibb6tf,  C  J.  Livery  tof  seisin- is  anwl- 
ter  in  paisJ]  So  is  the  exeoirtioir  t)f  a  deed.  It  ^is  dear,'  that,  in  order  to  bind 
by  deed,  a  party  need  not  in  all  eases  be  autfiorised  by  defed,  for  he  may  deiive 
such  an  aumority  from  a  iiifill.    Then  as  to  die  diird  point,  there  is  a  material 

'  distinction  between  this  case  «ttd  those  which  have  been  cit^.  All  the  eore- 
nants  are  in  words  'between  the  plaintiff  and  defendant.  The  name  of  Ssm^ 
monds  is  metely  introduced  at  theb^giiming*and  the  end,  and  vs  he  is  no  paity 
to  any*  of  the  covenants,  ^e  exe<Hition  by  4mn  is-  a  inere  nullity,  and  ^e^'de^ 
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may  be  considered  as  a  deed  poll  executed  by  Hardy  alone,     [ffo/roycf,  J. 
Then  there  is  no  demise  to  lay  the  foundation  of  the  defendant's  covenant.] 

_-  [Ahbotty  G.  J.  Treat  the  first  clause  of  this  indenture  as  an  ^agreement 
J  between  the  plaintiff  and  defendant,  can  it  be  valid  if  the  plaintiflf  did 
not  execute  it  ?  The  execution  of  a  counterpart  by  a  lessee  may,  as  against 
him,  be  evidence  of  the  execution  of  the  origmal,  but  it  is  only  evidence.]  The 
court  may  presume  the  deed  before  them  to  be  in  the  nature  of  a  counterpart, 
and  that  the  original  was  properly  executed  by  or  for  the  plaintiff,  and  then  all 
difficulty  is  avoided. 

Abbott,  C.  J.  I  am  not  aware  of  any  instance  in  which  the  court,  upon 
tLs  production  of  an  instrument  insufficient  to  support  an  action  founded  upon 
it,  has  presumed  the  existence  of  another  deed  which  would  be  sufficient.  We 
are  leA,  then,  to  decide  upon  those  strict  technical  rules  of  law  applicable  to 
deeds  under  seal,  which,  I  believe,  are  peculiar  to  the  law  of  England.  Those 
rules  have  been  laid  down  anu  *ecognised  in  so  many  cases,  that  1  think  we 
are  bound  to  say  no  action  can  be  maintained  by  fr,  F,  Berkeley  upon  the 
deed  in  question.  The  rule  for  setting  aside  the  award  must  therefore  be  dia 
charged. 

HoLROYD,t  and  Littlbdlb,  Js.,  concurred. 

Rule  discharged. 

T  Bajflejft  J.,  waa  in  the  Bail  Coort. 


•360]  ^CLAYTON  v.  GOSLING. 

Where  a  promiaaory  note,  payable  with  intereat  twelve  montha  after  notice,  waa  eipreaaed 
to  be  *'  for  value  received/'  and  the  maker  became  bankrupt  before  any  notice  waa 
fiven :  Held,  that  the  payee  might  prove  it  under  the  commiaaion. 

Assumpsit  on  a  promissory  note,  in  the  following  form :  ^  December  8Q« 
1820.  On  having  twelve  mouths'  notice  we  jointly  and  separately  promise  to 
pay  Mr.  John  Clayton^  or  order,  200/.  for  value  received,  with  lawful  interest. 
G.  OoaHng,  J,  D,  Bower,**  Pleas,  the  general  issue  and  bankruptcy  of 
defendant.  At  the  trial  before  HuUockf  B.,  at  the  Derby  Lent  assizes,  1826,  a 
verdict  was  found  for  the  plaintiff  for  the  amount  of  &e  note,  subject  to  the 
opinion  of  this  court  upon  the  following  case.  The  name  of  G,  Qoelihg  was 
proved  to  be  the  hand-writing  of  the  defendant  In  1821  the  defendant  became 
bankrupt,  and  a  commission  was  issued  against  him,  bearing  date  the  20th  of 
October  in  that  year,  and  on  the  following  day  a  notice  was  given  to  him  by 
the  plamtiff,  to  pay  in  twelve  months  the  200/.  and  interest  secured  by  the 
note;  and  a  similar  notice  had  been  given  to  Joehua  Dale  Bower ^  of  Chester* 
Jleidf  (the  place  where  the  plaintiff  and  defendant  resided..)  No  evidence  was 
given  as  to  whose  hand-writing  the  name,  •/.  Z>.  Bower,  signed  to  the  note, 
was;  but  it  was  proved  that  there  was  no  person,  either  in  Cheaterfield  or  in 
the  neighborhood,  answering  the  description  of  J.  A  Bower^  except  the  Joshua 
Dale  Bower  to  whom  notice  was  given.  The  defendant's  certificate  was  dated 
the  29th  ofJlprilf  1824.     The  case  was  now  argued  by 

N,  E.  Clarke,  for  the  plaintifT.    The  debt  now  sought  to  be  recovered  was 

*3fil1  ^^^  provable  under  the  commission  *issued  against  the  defendant,  and, 

J  consequently,  is  not  barred  by  his  certificate..    The  plea  is,  that  the 

cause  of  acdon  arose  before  the  bankruptcy,  Charlton  v..  King,  4  T.  R.  Iftd ; 

bat  no  action  could  at  that  time  have  been  maintained  upon  Uie  note.    The 
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.  defendant  had  been  guil^  of  no  default ;  the  debt  was  not  payable,  at  all  events, 
for  it  depended  upon  the  contingency  of  notice  being  given  by  the  plaintiff: 
that  such  debts  eanoot  be  proved,  has  been  long  deeided  ;  ^H<meock  v.  EntteUU^ 
8  T.  R.  436 ;  VtUtwn  v.  Femora,  4  T.  R.  1(70.  Nor  is  the  note  to  be  con- 
sidered as  condusive  evidence  of  dehitutn  in  praienti.  Neither  is  the  ease 
within  the  principle  of.the'7  G.  1,  c.  31  ;  that  was  intended  to  apply  to  cases 
relating  lioAiade,  and  to  allow  the  proof  of  bills  payable  at  some  specified  day. 
'.  The  provision  as  to  ^  rebate  of  interest  makes  that  quite  apparent. 

S,  M,  PhiUippa^  contra.  The  question  in  this  case  turns  upon  the  7  0.  1, 
f.  31,  and  that  statute  made  the  debt  provable.  It  was  debUum  in  prm$enti. 
The  note  is  expressed  to  be  *«  for  value  received."  It  was  not  a  debt  upcm 
contingency,  within  the  meaning  of  the  cases  cited.  In  them,  either  the  amount 
of  the  debt  was  not  ascertained,  or  the  time  of  payment  was  uncertain,  and  did 
not  depend  upon  the  will  of  the  creditor.  Here  the  amount  to  be  paid  was 
ascertained,  and  the  creditor,  by  giving  notice,  might  at  any  time  fix  the  day 
of  payment 

Abbott,  C.  J.  We  have  decided,  on  more  than  one  occasion,  that  the 
expression  ••  value  received,"  in  a  note,  imports,  •»  received  from  the  payee.^' 
The  note  »in  question  may,  therefore,  be  read  thus :  "We  acknowledge  rtoao 
to  owe  the  payee  200/.,  and  promise  to  pay  him  that  sum,  with  interest,  *- 
twelve  months  after  notice."  If  so,  there  is  not  any  contingency  as  to  the  debt, 
(for  that  is  admitted  to  be  due.  Nor  is  the  time  of  payment  contingent,  in  the 
strict  sense  of  the  expression ;  for  that  means  a  time  which  may  or  may  not 
^arrive :  this  note  was  made  payable  at  a  time  which  we  must  suppose  would 
arrive.  But  no  notice  was  given,  and  therefore  no  action  could  be  maintainable 
:at  law  at  the  time  of  the  bankruptcy.  The  statute  7  G.  1,  c.  31,  was  made  to 
.remedy  such  evils,  and  provides  for  the  proof  of  debts  payable  in  futuro,  and 
provides  also  for  a  rebate  of  interest  Can,  then,  such  rebate  be  made  here? 
1  think  it  may.  The  interest  will  cease,  and  then  the  effect  will  be  the  same 
as  if  the  note  had  been  payable  at  a  certain  period  after  date.  The  case,  then, 
being  free  from  the  difficulties  which  might  have  occurred  as  to  the  rebate,  had 
the  note  been  payable  without  interest,  I  think  it  was  provable,  and,  conse- 
quently, that  the  plaintiff's  demand  was  barred  by  the  certificate. 

'Baylev,  J.  Where  it  is  matter  of  contingency  whether  the  debt  will  ever 
be  payable,  or  where  the  amount  of  it  is  uncertain,  it  cannot  be  proved.  But 
here  the  note  is  expressed  to  be  for  value  received,  which,  according  to  High' 
more  v.  Primrose,  5  M.  &  S.  65 ;  (See  also  Priddey  v.  Henbrey,.  1  B.  &  C. 
-674,)  is  an  acknowledgment  of  a  debt  due.  The  twelve  montlis  after  notice 
merely  applies  to  the  time  of  payment,  and  the  7  G.  I,  c.  31,  is  founded  upon 
the  distinction  between  debts  not  due  and  not  payable.  If  interest  had  not  been 
payable  from  ♦the  date  but  from  the  notice,  then,  a)5  notice  had  not  been  rMgo 
given  at  the  time  of  the  bankruptcy,  the  amount  of  the  sum  to  be  paid  ^ 
might  have  been  doubtful ;  but  as  interest  is  payable  from  the  date  of  the  note, 
no  such  difficulty  arises.  For  these  reasons,  it  appears  to  me  that  the  case 
falls  within  the  words  and  the  spirit  of  the  7  G.  1,  c.  31,  and  tliat  the  debt  was 
provable. 

HoLROYD,  and  lonrLEDALE,  Js.,  concurred. 

Postea  to  the  defendant 
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•  The  king  granted  to  A.,  that  he,  hie  heire  and  aseigns,  should  haye  and  hold  a  market  in 
.a  place  therein  deacribed,  and  within  certain  specified  limits  there,  for  the  baying  aiid 
eejling  of  all  kinds  of  vegetables,  frnita,  flowers,  roots,  and  herbs.  The  grantee  of  the 
market  had  for  his  own  profit  permitted  part  of  the  space,  within  the  limits  described, 
to  be  used  for  other  parposes  than  those  specified  hi  the  grant.  The  remaining  part  of 
the  space,  within  which  the  market  was  to  be  held  by  the  terms  of  the  grant,  became 
insumcient.  for  the  public  accominodation,  and  thdre  was  not,  on  ordinary  occasioiM» 

Saee  within  the  market  for  carts  and  wagons  resorting  thither  with  ▼egetablea,  dec : 
eld,  that  the  lord  of  the  market  could  not  maintain  an  action  against  an  individual  for 
.aeliiog  vegetables  in  the  neighborhood  of  his  market,  and  thereby  depriving  him  of  toll, 
even  at  a  time  when  there  waa  room  in  the  market,  withoat  showing  that  on  the  day 
when  the  sale  took  place,  be  gave  notice  to  the  aeller  that  there  waa  room  within  the 
market, 

Declaxatioh  Stated,  that  the  plaintiflfs,  before  and  at  the  time  of  the  com- 
mitting of  the  grievances  thereinafler  mentioned,  were  and  still  are  lavirfuUy 
possessed  of  a  certain  close  called  Covent  Garden  Market^  situate,  &c.,  and 
of  a  market  holden  there  for  buying  and  selling  of  all  and  all  manner  of  fruits, 
powers,  vegetables,  roots,  and  herbs  whatsoever,  together  with  toll,  stallage,  and 
other  commodities  to  such  market  belonging,  whereby  divers  great  gains  during 
all  the  time  aforesaid,  until  the  committing  of  the  said  grievances,  accrued  to 
and  were  received  by,  and  still  of  right  ought  to  accrue  and  be  received  by  the 
*364l  P^^"'^^^'  ^  ^^^  at,*&c.,yet  the  defendant,  well  knowing  the  premises, 
-*  but  contriving  and  wrongfully  ^nA fraudulently  intending  to. injure  the 
plaintiffs,  and  to  deprive  them  of  the  profits  which  they  might  and  ought  to 
have  had  and  enjoyed  from  and  by  their  said  market,  &c.,  erected  a  new  mar- 
ket for  the  sale  of  fruits,  flowers,  &c.,  near  that  of  the  plaintiffs.  The  second 
connt  chaiged,  that  the  defendant,  intending,  &c.,  in  a  certain  public  street  and 
highway  there  near  to  the  market  of  the  ^aintiffs,  that  is  to  say,  in  a  part  of 
the  said  public  street  and  highway,  there  within  seventy-two  yards  of  the  plain- 
tiffs' market,  wrongfully  and  unlawfully  and  without  any  lawful  warrant  or  au- 
thority, and  without  the  license  or  consent,  and  against  the  will  of  the  plain- 
tiffs, exposed  to  public  sale,  and  sold  to  divers  persons,  divers  large  quantities 
of  vegetables,  roots,  and  herbs  ;  and  the  said  persons  who  so  bought  the  said 
vegetables,  roots,  and  herbs,  and  who  otherwise  would  have  resorted  to  the 
plaintiffs'  market,  and  there  have  bought  the  same,  were  induced  to  resort  to 
the  said  last-mentioned  street  and  highway,  and  there  buy  the  vegetables,  roots, 
and  herbs  so  exposed  for  sale  in  the  said  street  and  public  highway,  which 
they  oUierwise  would  not  have  done,  to  the  great  damage  of  the  plaintiffs,  and 
the  detriment  of  their  market,  by  means  of  which  said  premises  the  plaintiffs 
were  annoyed  and  disturbed  in  their  market,  and  lost  divers  large  sums  of 
money.  The  third  count  stated,  that  the  defendant,  in  a  part  of  a  public  street 
within  seventy-two  yards  of  the  market,  exposed  to  public  sale,  and  sold  di- 
vers large  quantities  of  vegetables,  roots,  and  herbs  which  otherwise  would 
have  been  brought  into  and  sold  at  the  plaintiffs'  market,  and  divers  per- 
sons were  induced  to  buy  the  said  vegetables,  roots,  and  herbs  so  exposed  to 
*3651  **^®  ^^  ^®  ***^^  public  street  and  highway,  who  otherwise  would  have 
•'  reported  to  the  market  of  the  plaintiffs  ami  there  have  bought  vegetables, 
roots,  and  herbs,  and  not  in  the  said  street  or  public  highway,  to  the  great  dam- 
age of  the  plaintiffs  and  the  detriment  of  their  market.     Plea,  not  guilty. 

At  the  trial  before  Abbotty  G.  J.,  at  the  Middlesex  sittings,  afler  Trinity 
term,  1825,  the  following  appeared  to  be  the  facts  of  the  case.  King  Charlie 
the  Second,  by  letters  patent,  granted  .to  William^  Earl  of  Bedford^  that  he, 
his  heirs  and  assigns,  should  from  thenceforth  forever  have,  hold,  and  keep  a 
market  within  the  parish  of  Saint  Paul,  Covent  Garden^  in  a  certain  place 
there  called  the  Piazza,  near  the  church  of  Saint  Paul,  Covent  Garden,  ex- 
tending from  the  said  churph  towards  the  east  four  hundred  and  twenty  feet  of 
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assize,  litde  more  or  less,  and  from  the  garden  wall  of  the  said  Earl,  there 
towards  the  north,  three  hundred  and  sixteen  feet  of  assize,  litde  more  or  less, 
as  well  within  the  rails  as  without  on  every  day  in  every  week  (exeepf  Stm^ 
day,  and  the  feast  of  the  Nativity)  for  the  buying  and  selling  of  all  kinds  of  fruits, 
flowers,  roots,  and  herbs  whatsoever,  together  with  all  liberties,  free  customs, 
tolls,  stallage,  and  picafe,  and  all  other  profits  to  the  like  market  belonging,  to 
hold  unto  the  use  of  WUliam,  Earl  of  jBedford,  his  heirs  and  assigns  forever. 
By  act  of  Parliament  passed  in  63  G,  9,  f .  Ixxi,  reciti^  these  letters  patent, 
and  that  the  market  had  been  held,  that  the  Duke  of  Bedford^  was  seised  in 
fee  of  the  market,  and  the  ground  and  soil  whereon  it  was  then  bolden,  the 
owners  of  the  market  were  authorised  to  take  from  the  adler  the  tolls  then 
usually  taken  or  collected  within  the  market..  The  plaintiffs  were  the  lessees 
of  the  market  under  the  Duke  of  Bedford,  The  defendant  resided  in 
*  James  Street,  about  seventy  or  eighty  yards  without  the  limits  of  the  r^^M 
market,  and  between  the  hours  of  six  and  eight  o'clock  of  the  morning  ^ 
of  the  4th  of  January,  1826,  a  wagon  loaded  with  g[reens  was  drawn  up  be* 
fore  his  door,  and  t&e  same  were  there  exposed  to  sale  and  sold  by  him. 
There  was  evidence  to  show,  that  during  some  part  of  the  time  while  he  wai 
seUing  the  greens  there  was  room  for  his  cart  in  the  market.  The  agent  of  the 
plaintiffs  demanded  from  the  defendant  a  toll,  but  did  not  apprise  him  that  thero 
was  room  for  his  cart  in  the  market.  The  defendant  refused  to  pay  the  toU| 
upon  the  ground  that  he  was  not  bound  to  pay  toll  for  goods  which  he  sold  in 
James  Street.  The  northern  part  of  the  market,  which  was  next  to  James 
Street,  was  that  part  usually  appropriated  to  carts  and  wagons  with  vegetables. 
On  the  north,  the  west,  and  east  sides  of  the  market,  the  plaintiffs  let  out  to 
different  individuals,  part  of  the  space  in  the  market-place  between  the  dentor 
stone  and  the  railing,  (that  being  the  space  allotted  for  carts  and  wagons  with 
vegetables,  iic,  for  sale,)  standing-room  for  their  carts,  for  which  these  persons 
paid  yearly  or  weekly  rents,  and  the  space  so  let  to  them  was  always  kept  for 
them,  and  each  of  the  tenants  had  a  particular  place  for  the  purpose  of  placing 
his  cart.  This  standing-room  was  occupied  in  the  early  part  of  the  morning 
by  the  growers  who  come  from  the  country,  and  aflerwards  by  the  higglers, 
and  rent  was  paid  by  both.  Part  of  the  space  in  the  centre  of  the  market  was 
let  out  to  yearly  tenants  for  sale  of  different  articles,  not  being  fruits,  flowers, 
or  vegetables ;  and  there  were  china  shops,  old  iron  shops,  and  some  public 
houses.  About  one-third  of  the  space  allotted  for  the  market  was  occupied 
with  covered  buildings.  It  appeared  that  toll  had  been  *frequentiy  col-  r»M7 
lected  in  James  Street.  In  consequence  of  so  much  of  the  market-  ■- 
place  being  appropriated  to  other  purposes,  the  remaining  space  was  on  ordi- 
nary occasions  fuUy  occupied.  The  Lord  Chief  Justice  (without  adverting  to 
the  fact,  that  during  part  of  the  time  while  the  defendant  was  selling  his  vege* 
tables,  there  was  room  for  his  cart  in  the  market,)  was  of  opinion  that  the  les- 
sees of  the  market  were  not  eptitled  to  maintain  this  action,  unless  they  gave 
up  the  whole  space  for  the  use  of  those  who  attend  it  from  day,  to  day  for  the 
purpose  of  selling  those  commodities,  to  the  sale  of  which  the  market  was 
devoted,  and  the  plaintiffs  were  nonsuited,  but  liberty  was  reserved  to  them  to 
move  to  enter  a  verdict.  A  rule  nisi  having  been  obtained  for  that  purpose  in 
last  Aiichaelmas  term, 

Scarlett  and  Marry  at,  now  showed  cause.  This  action  is  founded  upon  a 
supposition  that  the  defendant  has  fraudulentiy  evaded  the  payment  of  toll,  and 
that  the  profits  of  the  market  of  the  plaintiffs  have  been  thereby  abri4ged. 
Now  the  plaintiffs  cannot  be  damnified  by  any  sale  out  of  their  market,  made 
at  a  time  when  their  market  was  already  fully  occupied  by  other  goods  there 
exposed  to  sale,  because  they  ther^y  derived  from  the  tolls  payable  on  those 
goods  the  full  benefit  contemplated  by  the  grant  of  the  firancUse.  It  is  there* 
fore  no  injury  to  th^m  if  dunng  such  time  a  person  sell  near  to  their  marlueU 
So  if  the  lord  appropriate  the  whole  of  the  space  intended  for  the  market  to 
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other  purposes,  he  cannot  bring  any  action  against  a  pc^^on  for  sellii^  out  of 
his  market.  Or  if  he  appropriate  part  of  the  space  intenu?d  for  the  market  to 
other  purposes,  and  the  residue  of  the  space  is  fully  occupied  by  goods  exposed 
*3681   ^  ^^^^  *there,  he  cannot  maintain  an  action  against  other  persons  for 

^  selling  near  to  his  market.  The  market  ought  to  be  open  to  every  per* 
son  who  chooses  to  resort  there ;  but  here  particular  individuals  had  the  privi* 
lege  of  placing  their  carts  in  particular  places,  and  the  space  allotted  for  the  pur- 
poses of  the  market  was  generally  full.  If  it  was  so  at  the  time  when  the 
defendant  was  selling  his  goods  in  James  Sireett  then  the  plaintifls  have  sus- 
tained no  damage  whatever  by  the  same.  But  assuming  that  during  some  part 
of  the  time  he  was  so  selling  his  goods  in  James  Street^  there  was  room  in  the 
market,  still,  in  order  to  charge  him  with  fraudulently  evading  the  payment  of 
toll,  it  ought  at  least  to  be  shown  that  he  knew  that  there  was  space  for  him 
within  the  market  at  that  time.  He  might  reasonably  presume  that,  as  there 
was  not  room  for  his  cart  on  ordinary  occasions,  there  was  not  on  that  particu- 
lar occasion ;  and  if  so,  he  cannot  be  said  to  have  fraudulently  intended  to 
deprive  the  plaintiff  of  his  toll. 

Gumey;  Denman^  Brougham^  and  Hutehimon^  contra.  The  plaintiffs  by 
having  proved  the  grant  of  a  market,  and  a  sale  of  goods  near  to  their  market 
by  the  defendant,  were  entitled  to  recover  in  this  action.  It  lay  upon  the  defend- 
ant to  show,  that  at  the  time  of  such  sale  there  was  not  room  for  him  within 
the  market  There  was  evidence  to  show  that  there  was  room  for  his  cart  in 
the  market.  Secondly,  it  is  no  answer  to  this  action,  to  show  that  the  lord  or 
lessee  of  the  market  has  appropriated  to  other  purposes  part  of  the  space  in- 
tended for  the  market.  If  Uiere  was  room  for  the  defendant's  cart,  he  has  no 
r^ht  to  resist  the  payment  of  toll.  As  between  the  lord  of  the  market  and  the 
*afi01   ^^^^^'  *^^  goods  the  former  claims  his  toll,  on  the  ground  that  the  seller 

-I  has  the  benefit  of  having  his  goods  exposed  for  sale  to  the  persons  re- 
sorting to  it,  and  he  is  defrauded  of  his  toll  by  the  act  of  the  seller  in  not  com- 
ing into  the  market  but  selling  near  to  it.  The  defendant  in  this  case  does  not 
deny  that  he  had  all  this  advantage,  but  refuses  to  pay,  because  part  of  the 
market  is  appropriated  to  other  purposes  than  the  sale  of  fruits,  flowers,  and 
vegetables.  The  defendant  has  not  been  damnified  by  part  of  the  market  hav- 
ing been  so  occupied,  and  he  has  derived  a  benefit  from  the  market  by  selling 
his  goods.  Rex  v.  Burdett^  1  Ld.  Raym.  148,  is  au  authority  to  show,  that  it 
is  not  unlawful  for  the  lord  of  a  market  to  erect  and  let  out  stalls  in  a  market, 
if  sufficient  room  be  left  for  the  market  people. 

Abbott,  C.  J.  I  thought  at  the  trial,  that  before  the  lord  of  this  market  or 
his  lessee  could  complain  in  a  court  of  law  of  a  person  who  seUs  without  the 
limits  of  the  market,  as  doing  him  damage,  it  was  incumbent  upon  him  to  show, 
(or  at  least  that  the  contrary  should  not  have  appeared  in  evidence  against 
him,)  that  no  part  of  the  market  which  ought  to  be  open  and  free  of  access  for 
the  public  accommodation,  is  with  his  assent  devoted  to  other  purposes.  I  still 
continue  of  the  same  opinion.  It  may  be  true,  perhaps,  upon  a  critical  exami- 
nation of  the  evidence,  that  during  some  part  of  the  time  when  the  defendant's 
cart  was  standing  in  James*  Street^  there  may  have  been  room  for  it  within  the 
limits  of  the  market.  But  assuming  that  to  be  the  fact,  it  would  not  alter  my 
•vn\\   opinion  as  to  the  right  of  the  plaintiff  to  'maintain  this  action,  because 

J  if,  according  to  the  general  and  ordinary  use  which  is  made  of  this 
market,  the  public  are  deprived  of  the  accommodation  which  they  ought  to 
have,  and  if  it  generally  happens  that  the  space  allotted  to  them  is  wholly  filled 
up,  then,  inasmuch  as  the  lord  of  the  market  or  the  lessee  cannot  complain  of 
a  person  selling  near  the  market  at  a  time  when  it  b  full,  it  is  incumbent  upon 
the  lord  or  the  lessee,  when  on  a  particular  occasion  it  is  not  wholly  occupied, 
to  give  notice  to  any  person  whom  he  seeks  to  charge  with  a  toll,  Oiat  there  is 
room.     Not  having  done  so  in  this  case,  I  think  he  had  no  right  to  claim  of  a 
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penoii  selling  out  of  the  market  the  same  toll  as  if  he  had  sold  in  the  market 
It  has  heen  said  that  many  of  these  erections  in  the  market  ha\e  existed  from 
yery  ancient  times,  and  that  may  be  so.  Probably  ^rhen  the  market  was  first 
erected,  the  space  allotted  for  it  was  more  than  the  public  accommodation 
required,  but  by  the  great  increase  of  population,  and  the  consequent  increase 
of  the  consumption  of  vegetables,  that  space  has  now  become  insufficient. 
Those  erections  and  those  appropriations  of  the  space  allotted  for  the  market, 
wmch  in  former  times  might  be.  legitimate  and  reasonable,  have  now  become 
illegitimate  and  unreasonable.  Before  the  lord  of  this  market  can  mantain  an 
action  against  any  person  for  defrauding  him  of  his  toll  by  selling  near  to  it,  he 
must  remove  all  die  obstructions  and  devote  the  whole  of  the  space  to  the 
object  for  the  furtherance  of  which  the  grant  of  a  market  upon  that  space  was 
intended,  viz.  the  accommodation  of  persons  who  come  diere  to  sell  commodi- 
ties of  a  particular  description.  It  appeared  in  evidence  that  there  were  china 
shops  and  public  houses  upon  this  space.  Now^  although  public  ^houses  tM^t 
may  be  convenient  to  persons  resorting  to  the  market,  yet  they  may  *- 
well  be  placed  without  the  limits  of  the  market.  If  they  are  inconsistent  \iiih 
that  appropriation  of  the  space  which  the  law  contemplated  for  the  benefit  of 
the  public,  the  lord  must  remove  them  ;  if  the  lord  wuhes  to  bring- an  action 
against  any  person  for  not  selling  in  the  market,  he  must  first  show  that  there 
has  not  been  such  an  appropriation  of  the  space  allotted  to  the  market  as 
excludes  that  person  from  the  market. 

Batlst,  J.  I  am  of  the  same  opinion,  l^herever  there  is  the  franchise  of 
a  market,  the  lord  has  certain  rights,  but  he  has'  also  certain  duties  to  perform 
towards  the  public  in  respect  of  those  rights.  One  of  those  duties  towards  the 
public  is,  that  the  lord  shall,  as  far  as  me  limits  of  the  iHarket  will  allow  oU 
take  care  that  there  is  sufiScient  room  fbr  all  the  purposes  of  the  market.  NoW 
this  is  a  market  created  by  charter  for  a  specific  purpose,  and  having  specific 
limiti.  Generally  speaking,  if  the  space  allotted  lor  Uie  n^arket  is  more  than 
is  necessary  for  the  purposes  of  the  market  in  ordinary  times,  the  lard  may 
lawfully  appropriate  a  part  of  that  space  to  other  purposes ;  but  whenever  the 
convenience  of^the  pubUc  frequenting  the  market  requires  that  the  whole  of  the 
space  shall  be  dedicated  to  the  use  of  the  market,  then,  as  it  seems  to  me,  there 
is  an  obligation  on  the  part  of  the  proprietor  ,so  to  dedicate  it  And  if  at  ordi- 
nary times  there  is  not  sufficient  space  for  the  purposes  of  the  market  I  think 
that  he  cannot  bring  any  action  against  a  person  who  sells  out  of  the  limits  of 
the  market  upless  he  shows  that  he  first  apprized  that  person  thftt  there  was, 
at  the  time  of  the  sale,  room  in  the  market  to  which  he  might  resOrt  *If  p^^^o 
the  lord  does  communicate  that  to  the  party,  then  there  may  be  an  obti-  ^ 
gation  on  him  to  go  into  the  market,  but  he  is  not  bound  to  attend  de  die  m 
aiem  for  the  purpose  of  seeing  whether  there  be  or  be  not  room.  Now:,  in  this 
case,  the  plaintiffs  did  not  apprize  the  defendant  that  there  was  room  for  him 
in  the  market  but  they  merely  demanded  the  toll.  In  my  opinion  there  was  a 
fraud,  but  it  was  a  fraud  practised  by  the  lessees  of  the  market,  and  not  by  the 
defendant  One  oftkie  objects  which  ought  to  be  attended  to  by  the  owner  of 
a  market  is,  that  the  nuisance,  which  is  the  necessary  consequence  of  it  shall 
be  confined  to  the  limits  of  the  market  Now  in  this  case  it  appears,  that  on 
market  days  James  StreeU  which  is  out  of  the  market  was  treated  by  tlie 
lessees  as  a  part  of  the  market  It  was  encumbered  with  carts.  The  lord  of 
the  market  claimed  a  toll  of  the  persons  seUing  in  that  street  he  therefore  per- 
mitted them  to  sell  there,  provided  they  paid  him  the  toll,  but  if  they  did  not 
then  he  considered  them  as  wrong-doers.  In  my  opinion  this  nonsuit  was  right 
because  it  was  clearly  proved  that  there  was  not  sufficient  rok>m  for  the  pur- 
poses of  the  market  within  the  specified  limits  on  ordinary  occasions,  and  there 
was  no  specific  communication  to  the  defendant  at  the  time  he  was  selling  in 
James  Street,  that  there  was  room  for  him  to  place  his  cart  within  the  limits 
of  the  market 
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LiTTLBDALE,  J.t  I  am  of  Opinion  that  this  nonsuit  was  right.  The  Duke 
oj  Bedford  is  the  c  wner  of  the  soil,  and  has  a.  grant  from  the  crown  to  hold  a 
*37ai   ™^^^®^  *which  grant  is  confirmed  by  act  of  parliament.    Such  a  grantee 

J  is  not  bound  to  extend  the  market  over  the  whole  of  the  soil ;  he  may 
appropriate  so  much  only  of  the  soil  as  is  sufficient  for  the  purposes  of  the 
marrket,  and  he  may  shift  and  change  the  market  to  different  parts  of  the  space 
specified  in  the  grant.  That  was  expressly  decided  in  Curwen  v.  SamM^ 
3  East,  538.  The  Duke  of  Bedford^  as  the  owner  of  this  franchise,  therefore, 
was  not  bound  to  appropriate  the  whole  of  the  space  mentioned  in  the  grant  to 
the  purposes  of  the  market,  unless  it  was  actually  necessary;  but  before  he  or 
his  lessee  can  bring  an  action  for  the  disturbance  of  the  franchise,  I  think  he  i» 
bound  to  show  that  he  has  left  sufficient  room  for  the  purposes  for  which  the^ 
franchise  was  granted  to  him.  Now  here  it  appears,  titat  there  is  not  room  al* 
all' times  of  the  year  for  the  persons  resorting  to  thir  market  Ih  consequence 
of  this,  many  persons,^and  among  them  the  defendant,  sell  out  of  the  market; 
I  concur  in  the  argument  urged  on  the  part  of  the  plaintifi^;  that,  generally- 
speaking,  in  such  an  action  as  this,  it  lies  upon  the  defendant  to  show  Siat  there- 
is  not  room  for  him  within  the  market;  for  when  the  plaintifl^  have  once  esta*- 
blished  their  rightj  and  it  appears  that  ^e  dfefbndant  has  sold  things,  which  are' 
the  subject  of  sale  in  the  market,  so  near  that  it  would  prima  fade  be  a  fraud' 
upon  the  owner  of  the  market,  it  lies  upon  the  defendant  to  rebut  die  case-  so 
established.  But  here  it  was  shown^  that  a  part  of  the  space  allotted' for  the 
market  was  appropriated'  to  other  purposes.  There  were  china  shops,  an  old 
9^^   iron  shop,  and  some  'public  houses,    like  ^plaintifflk  had  no  r^t  to  put* 

-■  them  into  that  space  which  waff  distinctly  appropriated  by  the  grantr 
for  the  sale  of  fruit,  flowers,  and  vegetables.  The  lord'  of  the  market  has  the^ 
direction  of  the  market;  he  may  ^rect  the  vegetables  to  be  sold  in  one  place, 
the  fruit  in  another,  the  flowers  in  another.  So  he  may  ditect  Uiat  carts  should 
come  to  one  place  and  baskets  to  another,  by  virtue  of  the  general  power  which 
he  has  as  lord  of  the  market,  but  he  is  bound  to  appropriate  the  whole  space  to- 
the  purposes  of  the  market,  if  the  public  convenience  require  it  Many  actions 
similar  to  this  have  been  brought  against  individuals  selling  their  goods,  so  a» 
to  defrand  the  lord'  of  a  mancet ;  but  in  all  those  cases  it  appeared  in  proo^ 
that  there  was  sufficient  room  for  those  persons  to  come  there  if  they  thought 
iR:;  and  I  infer  from  thence,  that  it  is  necessary  for  the  lonl  of  the  market 
always  to  set  out  sufficient  space  for  the  purposes  of  the  market.  If  the  right* 
claimed  by  the  plaintiffs  were  established,  the  D^ke  of  Bedford  or  his  lessees* 
WoaM  gain  more  by  this  market  than  they  have  a  right  to  do»  They  have  now 
ttor  fiill  profit  of  the  market,  for  they  have  the  benefit  of  toll  upon  all  the  goodti 
sold  there ;  but  by  this  action  his  lessees  seek  to  establish  a  right  to  toll  upon^ 
goods  sold  in  Itaseell  Sireei  and  Jamee  Street^  which  are  without  the  limits  of 
the  market ;  by  that  means  they  would  gain  a  much  larger  profit  than  diey 
have  a  right  to  do.  It  is  said;  diat  upon  the  morning  in  question  there  was 
sufficient  space  for  the  defendant  to  place  his  wagon  within  themarket ;  but 
it  appeared  in  evidence,  that  for  a  considerable  part  of  ^e  year  the  market  was 
so  occupied  that  it  was  impossible  for  the  defendant  io  get  into  it  I  think  he 
*3751    ^  *^^^  bound  to  be  upon  the  watch  day  by  day,  and  hour  by  hour,  to 

-I  get  a  spot  where  his  cart  can  stand.  As  it  was  proved  that  the  market 
was  generally  occupied,  it  lay  upon  the  plaintiffs  to  show  that  the  defendant 
knew,  that  on  the  morning  in  question  there  was  space  for  his  cart  in  the 
maricet     The  rule  for  a  new  trial  must  be  discharged. 

Rule  discharged.^ 

f  HoIrvW.  J.,  not  having  been  present  during  the  argument,  gave  no  opinion. 

X  In  orcfer  to  maintain  an  action  of  this  nature,  it  aeema  to  be  incumbent  on  the  plain 
tiff  to  establish  that  the  defendant /'ravJa»2en/7y  sold  iroods  near  to  the  market,  but  out  of 
its  limits,  in  order  to  avoid  the  toll.    See  Blakey  v.  BintdaUj  Cowp.  601. 
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KEE6AN  V.  SMITH. 

A  husband  is  liable  for  necessaries  provided  for  his  wife  pending  a  suit  in  the  ecclesias- 
tical court,  and  before  alinionjr  decreed,  afthongh  a  decree  afierwrards  made  direct  the 
alimony  to  be  paid  from  a  dale  before  the  time  when  the  necessaries  were  provided  for 
the  wife. 

Assumpsit  for  meat,  drink,  washing,  lodging,  and  other  necessaries,  found 
and  provided  for  Eliza  Ann^  the  wife  of  the  defendant.  At  the  trial  before 
Abbott^  C.  J.,  at  the  Middlesex  sittings  after  Trinity  term,  1826,  it  appeared, 
that  the  action  was  brought  by  the  plaintiff  to  recover  the  sum  of  31/.  6«.  2<f., 
for  board  and  lodging,  furnished  to  the  defendant's  wife,  from  the  19th  of  July 
to  the  8th  of  Novembefj  1824.  The  plaintiff's  case  was  admitted.  On  the 
part  of  the  defendant  it  was  proved,  that  his  wife,  in  February ^  1824,  had 
instituted  a  suit  in  the  consistory  court  for  a  restitution  of  conjugal  rights,  and 
in  about  a  month  afler,  another  suit  for  cruelty  and  adultery.  In  the  latter  suit 
the  court,  on  the  dd  of  December ^  1824,  decreed,  that  the  defendant  should  pay 
to  his  wife,  pendente  lite^  30/.  *per  annum,  in  quarterly  payments,  to  r«o-|| 
commence  from  the  8tli  of  March  preceding.  There  was  no  distinct  ■- 
evidence  that  that  sum  had  been  paid,  but  the  registrar  of  the  court  proved, 
that,  in  default  of  payment,  a  monition  might  have  issued  within  fifteen  oays 
aAer  the  decree,  and  that  no  such  monition  had  ever  issued.  The  Lord  Chief 
Justice  was  of  opinion,  that,  even  assuming  that  there  was  evidence  sufficient 
to  show  that  the  alimony  had  been  paid  from  the  8th  of  Alarch,  1 824,  still,  as 
the  decree  for  alimony  was  made  subsequently  to  the  time  when  the  plaintiff's 
demand  accrued,  it  was  no  defence  to  the  present  action ;  and  he  directed  a 
verdict  to  be  entered  for  the  plaintiff,  with  liberty  to  the  defendant  to  move  to 
enter  a  nonsuit.  A  rule  nisi  for  that  purpose  having  been  obtained  in  last 
Michaelmas  term. 

Denman  and  Maule  now  showed  cause.  The  debt  was  contracted  by  the 
defendant's  wife  between  the  commencement  of  the  suit  in  the  ecclesiastical 
court  and  the  decree  for  alimony.  During  that  period  it  was  uncertain  whether 
any  or  what  alimony  would  be  allowed.  A  perfect  right  of  action  had  once 
accrued  to  the  plaintiff;  that  cannot  be  barred  by  matter  arising  ex  post  facto. 
It  is  true,  that  the  decree  directs  the  alimony  to  be  paid  in  respect  of  the  period 
which  the  plaintiff's  demand  accrued ;  but  the  circumstance  of  a  husband 
having  become  bound  by  agreement,  or  by  a  judgment  of  a  court  of  competent 
jurisdiction,  to  pay  alimony  from  an  antecedent  period,  cannot  bar  a  right 
acquired  before  he  became  so  bound. 

*7Jndalt  contra.  It  is  laid  down  by  Lord  Mansfield^  in  Ozard  v.  r^o77 
Darnford^  Selw.  N.  P.  279,  that  where  the  husband  and  wife  live  sepa-  ■- 
rate,  the  person  who  gives  credit  to  the  wife  is  to  be  considered  as  standing  in 
her  place,  inasmuch  as  the  husband  is  bound  to  maintain  her ;  and  the  spiritual 
court,  or  a  court  of  equity,  will  compel  him  to  grant  her  an  adequate  ahmony  ; 
and  if  upon  separation  the  husband  agrees  to  make  her  a  separate  allowance 
and  pays  it,  he  is  not  liable,  because  she  has  no  further  demands  upon  him. 
Now  in  this  case  the  wife  had  obtained  a  decree  in  the  ecclesiastical  court  for 
alimony,  payable  in  respect  of  the  period  during  which  the  plaintiff's  claim 
accrued,  and  it  must  be  taken  upon  the  evidence  that  that  alimony  was  paid. 
She  therefore  had  no  further  claim  upon  her  jiusband  ;  the  plaintiff,  her  credi- 
tor, stands  in  her  situation,  and  therefore  can  have  no  claim  against  him. 

Abbott,  C.  J.  At  the  time  when  this  credit  was  given  it  was  uncertain 
whether  any  or  what  alimony  would  be  allowed.  The  decree  of  the  ecclesias* 
tical  court  by  which  it  was  allowed,  took  place  afWr  the  whole  de:t  claimed  by 
the  plaintiff  waB  incurred.  I  am  of  opinion,  that  the  plaintiff's  right  uf  action 
cannot  be  taken  awav  by  an  event  which  has  happened  subsequent  to  tlie  time 
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when  that  right  of  action  accraed.    The  rule,  therefore,  for  entering  a  nonsuit 
must  be  dip^harged. 

Batley,  J.  Although  the  creditor  may  be  considered  as  claiming  through 
*9781  ^^^  ^^^^*  Y^^  ^  ^^  husband  does  *not  supply  the  wife  with  £e  means 
-■  of  procuring  necessaries,  he  gives  her  a  credit ;  and  upon  that  ground 
the  law  implies  an  authority  from  the  husband  to  her,  that  she  may  contract 
for  what  is  absolutely  necessary  for  her  sustenance.  In  this  case  tnere  is  no 
proof  that  the  husband  supplied  her  with  necesssries  from  the  10th  of  July  to 
the  8Lh  of  Novetnber^  1824,  daring  which  period  the  plaintiff's  demand  accrued. 
The  wife,  therefore,  had  an  authority  from  the  husband  to  contract  the  debt  in 
question. 

HoLROYD  and  LrrrLEDALE,  Js.,  concurred. 

Rule  dischaiged. 


SHIPTON  et  al.  o.  B.  CASSON. 

il.  being  indebted  to  D,  the  latter  agreed  to  accept  the  amount  by  instalments,  C,  nndet- 
taking  to  guarantee  the  payment  of  them.  On  the  day  after  the  first  instalment  became 
due,  C.  remitted  to  B.  the  amount,  partljr  in  bills  not  then  due,  and  partlv  in  bank 
notes.  B.  wrote,  acknowledsing  the  receipt  of  the  bills  and  notes,  and  said  they  should 
be  placed  to  i4.'s  account :  Held,  that  although  he  was  not  bound  to  accept  the  remit* 
tance  so  made,  vet  having  done  so,  he  had  thereby  waved  all  objection  to  the  time  when 
it  was  sent,  or  tne  manner  in  which  it  was  made  up,  and  that  he  could  not  afterwards 
maintain  an  action  against  A.  upon  the  ground  of  his  having  failed  to  pay  tie  first 
instalment. 

At  the  time  of  making  the  said  agreement,  A.  contracted  to  sell  and  deliver  to  B,  a  large 
Quantity  of  bark.  He  delivered  a  small  part  only,  and  failed  to  complete  his  contract. 
i.  never  returned  the  part  delivered :  Held,  that  A,  was  entitled  to  set  off  the  vaiae  of 
that  part  against  B.'s  demand. 

Assumpsit.  The  declaration,  which  was  of  Easter  term,  6  G,  4,  contained 
the  common  counts  for  work  and  labor,  and  the  money  counts.  Pleas,  the 
^neral  issue  and  set  off  for  goods  sold  and  delivered,  money  lent,  paid,  &c. 
At  the  trial  before  AbbotU  C.  J.,  at  the  Zont/on  sittings  zSi/di  Hilary  term,  1825, 
a  verdict  was  found  for  the  plaintiffs  for  466/.  IO3.  3(/.,  subject  to  the  opinion 
of  this  court  upon  the  following  case.  On  the  26th  of  November^  1823,  the 
defendant  was  indebted  to  the  plaintiffs  in  the  sum  of  707/.  1 3«.  3(/.  On  that 
•3701  ^^^  ^^  plaintiffs,  and  neiiry  Casson^  the  defendant's  father,  *and  the 
J  several  other  persons  whose  names  appear  to  be  subscribed,  signed  the 
following  memorandum  of  agreement.  **  Whereas  B.  Caason,  of  SaUcoaiea^ 
stands  indebted  to  us,  whose  names  are  hereunto  subscribed,  in  the  several 
sums  wrote  opposite  our  respective  names,  which  he  being  unable  at  present  to 
satisfy,  hath  requested  us  to  grant  him  time  for  payment,  in  manner  herein 
written,  to  which,  in  consideration  and  on  condition  of  his  father,  H.  Caason^ 
agreeing  to  guarantee  the  full  payment  thereof,  we  respectively  consent,  and 
hereby  do,  and  each  of  us  doth,  grant  and  allow  unto  the  said  B,  Caason  time 
for  payment  thereof  in  manner  following :  and  hereby  promise  and  agree  that 
we  will  not  sue,  implead,  prosecute,  or  otherwise  molest  or  harm  the  said  B» 
Caaaon  for  or  on  account  of  our  respective  debts  owing  to  us,  unless  or  until 
some  default  be  made  by  him  or  them,  of  or  in  the  payment  of  the  said  respec- 
tive sums  at  the  times  hereby  agreed  to,  that  is  to  say,  at  four  months  from  the 
date  hereof,  payment  at  the  rate  of  Ta.  in  the  pound,  at  eight  months  from  the 
date  hereof,  other  73.  in  the  pound,  and  at  twelve  months  from  the  date  hereof, 
the  remaining  6«.  in  the  pound.**  On  the  27th  of  Marehf  1824,  H,  Cassan 
sent  to  the  plaintiffs  a  letter  as  follows :  "  Inclosed  are  three  bills,  k  bank  post 
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bill:  and  bunk  note;  valued'  tnj^eiiher  242/.  10»;  6d,  Please  credit  my  son'er 
account  for  the  amount,  and  acknowledge  the  receipt  in  course  of  post.**  The 
plaiBtiflTs  received' the  said  lettet  and  retntttances,  and  on  ihe  29th  of  March 
wrote' ^ie  followingfleti^r'inanistrer.  <*  Yours  of  the  27th  instant  is  received 
this  day,  inclosing  biHs  and  note»  value  2481.  10s.  Oc/;,  which  will  pass  to  your 
86n*s  account  when'  paid^"  The  defendant  proved  by  way  of  set  oflT,  the  deH- 
vety  of  bark  to  the  pkintifis  ta  *the  amount  of  23/.  4f .  on  the  morning  i-Mgn 
of  the  26t9i  of  yiovtfnbtr^  1829.  In  answer  to  which  the  plaintiffs  1- 
prOved,  that  such  bark^vas'  part  of  a  quantity  bargained  by  the  defendant  to  be 
delivered  to  the  phtintifTs  by  the' following  contract:  '*  Sold  T.  Shipton  and  Son 
the  whole  of  the  bark  laid  in  B,  Boye»*  warehouse  for  5f .  per  ton  on  the 
invoice  price,  to  be  transferred  to  hisaccount,  and  afler  this,  the  26th  of  Novem- 
&ef,>at  their  risk  and  expense,  the  quantity  about  57  tons,  17  cwt.  B,  CoiHon 
paying  all  expenses  of  delivery.**  The  invoice  price  was  10/.  per  ton.  Baiges 
were  hired  by  the  plaintiffs  to  take  away  the  bark,  and  one  laid  for  some  day? 
waiting  for  the  bark,  and  tlien  went  away,  the  defendant  having  failed  to  deli 
ver  the  residue  of  the  quantity  stipulated  according  to  his  contract,  within  a 
reasonable  time  after  the  contract.  It  appeared  that  Mr.  Boyes^  in  whose  pos 
session  tlie  said  bark  was,  stopped  the  delivery  of  the  residue  to  the  plaintiffs, 
and  they  only  obtained  bu^  to  the  va}ue>  of  23/.  44i.  in  part  of  the  said  entire 
quantity.  The  first  instalment  of  7$.  in  the  pound  on  the  said  debt  of  707/. 
I9$i  Bd.,  due  from  the  defendant  to  die  plaintifls^  amounted  to  247/.  13s.  7i{., 
beilig  5/.  as.  Id.  more  than  the  sum  remitted.  If  the  23/.  4s.  for  the  bank 
delWered  to  the  plaintifis  was  to  be  deducted  and  allowed  to  the  defendant  from 
the  sum  of  707/.  1 3s.  3J.,  dien  7s.  in  the  pound  on  the  residue  led  the  remit- 
tance made  by  II,  Casson  2/.  19s.  3</.  more  than  the  first  instalment  would 
amount  to.  The  action-  was  commenced  before  the  second  instalment  beeame 
due.     The  case  was  now  argued  by 

Chiity,  for  the  plaintiffs.  First,  the  remittance  made  by  the  father  was  too 
laite.  Where  an  agreement  is  ^entered  into  for  the  discharge  of  a  debt  r0^^ 
by  instalments,  the  money  must  be  paid  on  the  very  day  appointed,  ■- 
J^gh  V.  Barry,  3  Atk.  583 ;  1  Vem.  210.  The  case  of  Craniey  v.  Biliary, 
2^M.  &  S.  120,  shows  how  striedy  the  debtor  is^held  to  the  performance  of  die 
bai^in.  There  a  composidon  was  to  be  paid  in  bills,  and  it  was  held  that  the 
del^r  ought  to  have  tendered  the  bills  on  the  right  day,  and  that  it  was  not 
sufficient  that  he  had  diem  ready  to  be  delivered  to  the  creditor  on  request. 
Secondly,  the  remittance  sent  was  insufiicient  in  two  respects ;  first,  it  should 
have  been  in  cash,  and  not  pardy  in  bills;  secondly,  the  amount  was  insuffi* 
cient,  for  the  defendant  had  no  right  to  set  off  against  the  demand  of  the  plain 
tift'  the  value  of  the  bark  delivered.  The  agreement  bound  the  debtor  to  pay 
a  certain  sum  of  money  on  a  certain  day ;  he  could  not  dierefore  claim  a  right 
to  reduce  that  sum  by  setting  oflT  a  counter  demand.  Again,  the  contract  for 
the  whole  of  the  bark  was  entire,  and  had  not  been  completed  by  the  defend 
ant ;  he  could  not  therefore  claim  to  set  ofl*  die  price  of  the  small  quantity  deli- 
vered, Waddington  v.  Oliver,  2  N.  R.  61 ;  nalker  v.  Dixon,  2  Stark.  281. 

Parke,  contra,  was  stopped  by  the  court. 

Abbott,  C.  J.  The  first  question  is,  whether  the  sum  sent  as  payment  of 
die  first  instalment  was  sufficient ;  that  depends  upon  the  question,  ^vhether  the 
plaintiffs  were  bound  to  pay  for  the  bark,  which  they  received  and  kept,  accord- 
ing to  its  just  value,  or  whether  they  were  entiUed  to  keep  it  without  making 
any  such  ♦payment.  I  agree,  that  if  a  contract  is  made  for  the  purchase  rtgg© 
of  a  large  quantity  of  any  article,  and  a  part  only  is  delivered,  the  *- 
vendee  is  not  bound  to  pay  for  that  part  before  the  expiration  of  the  time  fixed 
for  the  delivery  of  the  whole.  For  if  the  seller  fails  to  complete  his  contract, 
the  purchaser  may  return  the  part  delivered.  But  the  case  is  very  different  if 
he  elects  to  keep  that  part;  he  must  then  pay  the  value  of  it ;  and  in  contracts 
for  the  sale  of  goods  the  value  of  a  part  may  always  be  ascertained.  It  is  said. 
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that  the  value  not  being' adcetiained  cannot  be  set  off;  but  the  common  fbrni 
of  set-ofT  is,  thkt  the' jSaintifT  is  indebted  for  goods  sold  and  delivered,  which; 
at  the  time  of  th6  s&le  and  delivery,  Were  wOrth'such  a'  certain  sum.  In  the 
case  of  a  contra^st  which  cadhot  b^  Well  sevelred,  difficuldes  as  to  such  a  set-off 
may  arisCi^  ex  gr.,  if  a  contract  is  mad^  for  building  a  house,  and  that  is^  only; 
performed  in  part,  it  mia.y  b6  ditlicult  to  sdvei^  the  visdue  of  the  part  finif/h^d 
from  the  value  of  that  which  remainr  t6  be  d6ne  ;  but  no  sVich  difficulty  occUr^ 
in  the  present  case.  The  second  question  is,,  whether  the  remittance  cakne'  in* 
time,  and  wais  of  a  proper  nature.  I  ajrree  that  the  plaihtilb  i^ere  not  bonnd 
to  accept  it ;  they  might  have  returned  it,  and  insistda  upon  their  right  6t  ac^ 
tion.  But  instead  of  that  th^y  ihade  the  amount  aVailabl^e  to  their  own  pur^* 
poses,  and  undertook  to  place  it  to  the  credit  of  ^e  defeiidant^s  account.  Hav- 
ings done  so,  as  against  the  plaintiff^,  it  must  be' taken  that  there  was  no  objec- 
tion either  to  the. nature  of  thid  remittance,  of  thd  tiin'e  wheh'it  w^  mkde. 

BATLfiY,  i.  lam  of  Opinion  that  the  remittatifee  y^as' su  ticieht,  and  that'th^e 
*3631  ^^J^^^^>^^  ^^  ^^<^  Wheii  it  Was' *8ent  and  th^  manner  in  which  it  wad 
J  made  up,  w^9  waived  by  the'  plaintiffs.  \^hei%  an  ^iitire  contract  (bif 
jroods  is'perfohndd  in^paM,  and  the  whole  iha'y  W  (Sbnipleted,  no  action  will  li<3 
m  respect  of  that  which  has  been  done  until  after  the  expiration'  of  the  time^ 
fixed  for  the  completion  of  the  whole.  But  where  some  of  the  goods  have 
been  delivered,  and  the  vendee  does  not  return  them  upon  the  faUure  of  the 
vendor  to  perform  his  part  of  the  contract,  the  latter  may  bring  an  action  for 
the  value  (not  the  stipulated  price)  of  those  goods,  although  he  is  liable  to  a 
cross  action  for  the  breach  of  his  contract.  I  therefore  think,  that  the  sum  of 
28/.  4f .,  the  value  of  the  bark  delivered,  may  properly  be  considered  as  con- 
stituting an  item  of  setoff  at  the  dnie  When  ther  mttafeent  became  due,  although 
it  mi^ht  not  be  so  immediately  on  the  delivery  of  the  bark.  Secondly,  it  seems 
cliear  that  the  plaintiffs' wi^ved  all  objectloii  to  the  psynient  made  by.i^.  CoMion, 
After  receiving  the  bills' they  wrote  and  inforni^d  hun^  thaft  tfa^  amount  crhoutd 
be  placed  to  his  son's  account;  but  the  fiither  sent  them  in  dischaige  of  thift 
instalment  then  due,  and  the  plaintiffs  had  no  right  to  place  them  to  any  other 
account.  Having  ke^t  the^  bills  and  applied-  thenx  to  that  account,  they  cannot 
n6w  say  diat  this  rnnit&nce  was  too  hte,  or  that^they  Wer^  iM  bound  to  ^e 
ttt^  billi^  in  paynieht. 

HoLKdny,  and  LirrliBSALB,  Js.,  concurred'. 

Po9Mi  to'the  defehdanti 
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Where  an  award  is  void,  and  nothing  can  be  done  upon  it  wiiiiout  suit,  the  cotirt  will  not 
interfere  to  set  it  aside,  because  such  suit  must  fail.  But  where  a  cause  is  referred  by 
order  of  N.  P.,  and  the  arbitrator  has  pow^r  to  order  a*  verdict  to  be  entered  for  either 
party,  and  be  makes  an  award,  ordering  a  verdict  tor  b^  e'ntered ;  although  such  award 
be  void,  the  court  will  set  it  aside,  for  otherwise  the  piny  in  Whosto  favor  the  award  iv 
made  will  have  judgment  upon  the  verdict  without  any  new  proceeding  to  enforce  the 
award. 

Era^TMBMr.  At  thd  ChrlUle  Summer  assises,  1894,  whto  this  cause  came 
on  for  trial  it  was  referred,  by  order  of  m«i  prim^  to  a  barnster,  who  had 
power  to  direct  in  whofi^e  power  the  verdict  should  be  entered.  In  i^pril,  1846, 
no  award  having  been  made,  the  liessorS  of  th6  plafntFff  by  notice  in  writing 
revbked  the  submi^ion.     In  August^  1895,  &e  arbitrator  made  an  award,  di^ 
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recting  a  verdict  to  be  entered  for  the  defendant     In  Michadrntu  term,  1825, 
Jilderson^  obtained  a  rule  nisi  to  set  aside  the  award ;  against  which 

Faiteaon,  now  showed  cause.  This  rule  was  obtained  on  the  ground,  that 
the  award  was  made  after  the  submission  had  been  revoked.  But  the  order 
of  nisi  priui  is  an  instrument  of  a  higher  nature  than  a  mere  writing  not  under 
seal,  and  cannot  be  revoked  by  such  a  writing.  The  authority  of  the  arbi- 
trator was  not  therefore  affected  by  the  mere  notice  in  writing  given  in  this 
case.  If,  however,  his  authority  was  gone,  the  award  is  a  nullity,  and  there  is 
nothing  for  the  court  to  set  aside,  Aing  v.  Jostph^  5  Taunt.  452.  In  Clap- 
ham  V.  Higham^  1  Binf .  87,  the  court  certainly  did  set  aside  an  award  made 
after  the  revocation  of  me  arbitrator's  authority,  but  in  the  judgment  it  is  never 
noticed  that  the  award  was  void  in  itself. 

*Mder9on^  contra,  was  stopped  by  the  court  r*386 

Abbott,  C.  J.  This  is  clear,  where  an  award  may  be  considered  as  ■- 
a  nullity,  and  nothing  can  be  done  upon  it  but  by  suit,  the  court  will  not  inter- 
fere to  set  aside  the  award  ;  because  any  suit  brought  to  enforce  it  must  fail. 
But  the  award  before  us  orders  a  verdict  to  be  entered  for  the  defendant,  who 
will  be  entitled  to  judgment  thereon  unless  we  interfere.  The  rule  must,  there- 
fore, be  made  absolute. 

Rule  absolute. 


BLACKETT  v.  WEIR. 

Where  in  a$$ump9it  for  goods  told  and  delivered,  to  which  the  general  iasue  was  pleaded, 
a  witness  called  by  the  plaintiff  to  prove  the  defendant's  liability,  admitted  on  the  MtV 
dtre  that  he  (witness)  was  joioily  liable :  Held,  that  this  did  not  render  him  incom- 
petent. 

Assumpsit  for  goods  sold  and  delivered.  Plea,  the  general  issue.  At  the 
trial  before  Bayley^  J.,  at  the  Northumberland  Summer  assizes,  1825,  it  ap- 
peared that  the  action  was  commenced  to  recover  the  price  of  a  cargo  of  coids 
sold  and  delivered  to  a  steam  yacht  company.  In  oroer  to  prove  that  the  de- 
fendant had  a  share  in  the  concern,  one  Gtlsan  was  called,  who  admitted  on 
the  voir  dire  that  he  also  was  a  partner,  and  it  was  thereupon  objected  for  the 
defendant  that  the  witness  was  incompetent.  The  learned  Judge  overruled  the 
objection,  and  the  plaintiff  obtained  a  verdict,  the  defendant  having  leave  to 
move  to  enter  a  nonsuit  In  Michadmas  term,  a  rule  nisi  for  that  purpose  was 
obtained  by  F.  FoUockf  who  cited  Bland  v.  Ansley^  2  N.  R.  331,  Brown  v. 
Brown,  4  Taunt  752,  J^ant  v.  Mainwaring^  8  Taunt  139. 

*  Scarlet  tf  (with  whom  was  /•  Farke,)  showed  cause.  The  witness  r«ogtf 
Gilson,  was  clearly  competent  for  the  plaintiff  in  this  case.  He  came  '- 
to  speak  against  his  own  interest ;  for  the  admission  that  he  was  a  partner 
made  him  liable  to  contribution,  of  which  there  was  no  other  evidence.  He 
could  not  then  be  interested  in  obtaining  a  verdict  for  the  plaintiff  by  whom  he 
was  called.  Bauerman  v.  Badenius^  7  T.  R.  663,  shows,  that  a  party  to  the 
record  cannot  be  a  witness ;  but  GUsotif  was  not  either  actually  or  virtually  a 
party  to  this  record.  It  will  be  argued  that  he  had  an  interest  in  making  as 
man^  persons  as  possible  appear  to  be  partners,  in  order  to  reduce  the  amoimt 
of  his  own  contribution.  But  there  was  nothing  except  his  admission  to  show 
that  he  was  liable  to  contribute.  [Littledale^  J.,  Cosham  v.  Goldney^  and 
Another^  2  Stark.  414,  appears  to  be  in  point! 

F.  Follock.  That  is  an  authority  in  favor  of  the  defendant,  for  it  shows  that 
a  person  alleged  to  be  a  partner  may  prove  the  sole  liability  of  the  defendant ; 
he  cannot,  therefore,  prove  the  converse,  viz.,  that  he  is  a  partner,  and  that  the 
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defendant  is  joindy  liable  with  him.  The  admission  of  Gilson^  that  he  was  a 
partner  in  the  steam  yacht  company  rendered  him  prima  fadt  liable  to  the 
whole  demand,  and  therefore  it  was  his  interest  to  fix  the  defendant  as  a  joint 
contractor.  Lockhart  v.  Graham^  1  Str.  35,  and  Fork  v.  Blott^  5  M.  o^  S. 
71,  appear  to  be  in  favor  of  the  plaintiff,  but  the^  are  distinguishable  on  this 
ground.  Where  it  is  admitted  tfiat  there  is  a  joint  contractor,  one  of  them 
*a87l  ^^^  ^^  called  to  prove  the  *identity  of  &e  parties ;  but  here  the  wit* 
•*   ness  was  called  to  prove  the  existence  of  the  joint  contractor. 

Abbott,  G.J.  I  am  of  opinion  that  the  evidence  of  Gt7«on,  was  properly 
received.  On  the  motion  for  this  rule  cases  were  cited  which  show  that  one 
joint  contractor,  having  suffered  judgment  by  default,  cannot  be  called  as  a 
witness.  To  that  position  I  acceae ;  it  is  founded  upon  the  rule  that  a  party 
to  the  record  cannot  in  general  be  examined.  It  is  said  that  the  witness  had 
an  interest :  he  had  so  ;  but  it  was  his  interest  to  defeat  the  plaintiff,  for  in  the 
event  of  his  recovery,  ^e  defendant  would  be  entided  to  contribution  from  the 
witness.  In  actions  of  trespass,  witnesses  apparently  open  to  a  much  stronger 
objection  are  constantly  admitted.  In  that  action  a  recovery  against  one  of 
several  co-trespassers  is  a  bar  to  an  action  against  the  others ;  and  yet  scarcely 
a  circuit  passes  without  an  instance  of  a  person  who  has  committed  a  trespass 
being  called  to  prove  that  he  did  it  by  the  command  of  the  defendant.  In  that 
case  a  verdict  for  the  plaintiff  would  operate  as  a  dischaige  to  the  witness, 
there  being  no  contribution  in  actions  of  tort.  Here,  on  the  contrary,  it  brought 
a  liability  upon  him. 

Baylky,  J.  I  think  that  Gt&on,  was  a  competent  witness.  To  a  certain 
extent  he  had  an  interest  in  obtaining  a  verdict  for  the  defendant ;  for,  having 
admitted  his  own  liability,  he  made  himself  liable  to  pay  a  proportion  of  the 
costs,  as  well  as  the  debt,  if  the  plaintiff  recovered.  The  only  difficulty  arises 
from  his  proving  a  partnership  widi  the  defendant ;  but  his  testimony  would 


to  pay  in  this  action* 

HoLROYD,  J.  .  I  also  think  that  the  witness  was  competent.  The  conse* 
quence  of  his  evidence  would  be  to  render  himself  liable  in  another  suit.  It 
has  been  argued,  that  unless  the  defendant  were  fixed  with  a  part,  the  witness 
might  be  made  liable  to  pay  the  whole  debt.  But  it  appears  to  me  that  the 
defendant  would  have  a  right  to  recover  from  the  witness,  in  an  action  at  law 
for  money  paid  to  his  use,  the  whole  sum  recovered  in  this  action,  if  he  could 
show  that  the  witness  was  originaUy  liable  to  pay  it  That  is  the  ground  upon 
which  all  actions  for  contribution  proceed. 

LiiTLEDALB,  J.  If  the  plaintiff  recovers,  the  defendant  will  have  contribu- 
tion.  If  he  fails,  he  may  sue  the  witness  for  the  whole,  and  the  latter  may 
then  claim  contribution  from  the  defendant.  To  this  it  is  answered,  that  in 
such  an  action  he  might  not  be  Me  to  establish  that  the  defendant  was  a  part- 
ner. But  it  must  be  remembered  that  the  admission  of  the  witness  was  the 
only  proof  of  his  own  liability ;  it  is,  therefore,  only  reasonable  to  take  the 
whole  of  his  evidence  together ;  and  that  showed  the  defendant  to  be  jointly 
liable.     For  these  reasons  it  appears  to  me  that  ihe  rule  must  be  dischaiged. 

Rule  di8chaiged.t 

t  SeBTwng  v.  Bainur,  1  Esp.  109.  Hudion  v.  JUbmicn,  4  M.  dt  8.  475.  0p9Aaer% 
v.  Brtam9,  Peake'i  N.  P.  C.  174.    Birt  v.  Hood,  1  Eip.  20. 
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*Tbe  KING  v.  The  Sheriff  of  MIDDLESEX. 

On^jnoTibg  to.aet  ^side  id  attachment .Qgainat  the  sheriff,  it  ie  eufiicient  to  entitle  ibeftfii- 
dtTit  Sex  v.'Skeiif  of  ,  without  naming  the  cause,  although  it  is  convenient  to 

do  .00. 

A^n  exception  to  bail  must  be  entered  in  the  bail  book^  and  MtmkU  that  written  notice  ef 
it  must  be  giyen  to  the  defendant's  attorney. 

Bail  above  having  been  put  in,  the  plaintiff's  ajttorney.gave  to  the  defend- 
ant*«  attorney  a  parol, notice  of  exception,  but  the  exceptibn  was, not  entered  in 
the  bail  book.  The  bail  not  having  justified,  an  attachment  issued  against  the 
sheriff;  and  a  rule  fiisi  having  been  obtained  to  set  it  aside, 

Abraham^  showed  cause,  apd  first  objected  that  the  affidavit  upon  which  the 
iTile  had  been  obtained  was  not  properly  entitled ;  the  title  being  "  Rex  v.  Sher- 
iff of  Middlesex"  without  naming  the  cause  in  which  the  attachment  issued. 

Abbott,  C  J.  It  may  be  very  convenient  that  the  affidavit  made  on  mov- 
ing to  set  aside  an  attachment  should  contain  in  its  title  the  name  of  the  cause ; 
but  I  have  great  difficulty  jn  saying  that  is  necessary,  inasmuch  ^  an  indict- 
ment for  perjury  would  lie  upon  it  in  the  present  form. 

Mraham,  then  contended  that  the  notice  of  exception  given  to  the  defend- 
ant's attorney  was  sufficient 

F,  Kelly ^  contra,  relied  upon  CoAn  v.  Daou,  1  H.  BU.80,  where  it  was  held 
that  a  written  notice  of  exception  must  be  given  to  the  defendant's  attorney  in 
*a001   ^'^®'  ^  bring  the  ♦sheriff  into  contempt,  even  where  the  exception  was 
J   duly  entered  in  the  blazer's  book. 

Per  Curiam.   The  sheriff  had  nothing  to  look  to  but  the  bail  book,  and  that 
gave  him  no  information  of  the  exception.  The  rule  for  setting  aside  the  attach- 
'  ment  must,  therefore,  be  absolute. 

Rule  absolute. 


HALPfIN  ».  GLASSCOCK. 

iVhere  a  cause  is  referred  bv  a  judge^s  order,  made  by  consent  of  the  parties,  and  the 
time  for  making  the  award  is  afterwards  enlarged  by  a  judge's  order,  on  moving  for  an 
attachment  for  not  performing  the  awards  it  must  be  shown  that  the  order  enlarging  the 
time  was  made  by  oposent. 

This  cause  was  referred  to  an  arbitrator,  by  an  order  of  Abbott^  C.  J.,  made 
.  4Jiion  hearing  the.attorniet  of  both  nde»^  and  by  tlieir  conseiu^  so  ^s  the  arbi- 
trator should  make  his  award  before  the  first  day  of  last  Trinity  term,  or  such 
other  .time  as  the  arbitrator  by  indorsement  upon  that  order  should  appoint. 
Another  order  was  afterwards  made  by  the  Lord  Cliief  Justice  in  ^e  follqwing 
form :  **  I  do  order  that  the  time  for  the  arbitrator  to  ^ake  his  award  in  this 
matter  be  enlarged  until  the  21st  of  •/tme;"  and  a  third  oi;der,  in  similar 
terms,  enlarged  the  time  until  the  first  of  July 9  before  which  day  an  award  was 
niade,  ordering  a  sum  of  money  to  be  paid  to  the  plaintiff.  A  rule  nisi  for  an 
attachment  against  the  defendant  for  not  performing  the  award  was  afterwards 
obtained  upon  affidavits  that  the  award  was  duly  executed,  afid  that  a  copy  of 
the  award  and  of  three  several  rules  of  court,  whereby  the  orders  above  men- 
tioned were  made  rules  of  court,  had  been  served  upon  the  defendant,  and  the 
money  awarded  *duly  demanded.  The  defendant,  in  answer,  made  affi-  reogi 
davit  that  the  orders  enlarging  the  time  for  making  the  award  were  not  ■- 
^  made  by  the  consent  of  himself  or  his  attorney ;  tliat  the  orders  were  not 
served  upon  him  at  the  time  when  they  were  made ;  and  that  when  the  rule 
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making  the  original  order  pf  uibmission  a  rule  of  court  was  served  upon  iax^f 
there  was  jiot  any  indoxaapieat  upon  it  enlaigipg  the  time  for  makuig  the 
.awaid. 

Marryati  showed  cause,  and  coutended,  that  the  award  did  not  appear  to 
have  been  made  in  time,  for  that  none  of  the  documents  before  the  court 
showed  that  the  time  originally  fixed  for  making  the  award  had  been  duly  en- 
iaiged,  Wohlenberg  v.  LagtmanA 

Chiity,  contra,  contended,  that  although  the  second  and  third  orders  of  the 
Jjord  Chief  Justice  .were  not  expressed  to  be  made  by  the  consent  of  the  par- 
ties, yet  that  it  must  be  presumed  they  would  not  be  made  without  proper 
authority. 

HoLROTo,  J.  To  bring  the  party  into  contempt,  at  least  it  must  be  shown 
that  the  enlaigement  of  the  time  was  by  consent  The  original  order  enabled 
the  arbitrator  to  enlaige  the  time  by  indorsement ;  but  there  is  no  affidavit  that 
he  did  so  enlarge  it.  Suppose  a  rule  of  court  were  drawn  up,  simply  ordering 
a  party  to  abide  by  the  award  of  .4.  B.f  you  could  never  bring  that  party  into 
contempt  for  not  performing  the  award,  unless  you  showed  how  the  rule  was 
*3921  ^^^^^^^'  Neither  can  you  *have  an  attachment  in  this  case,  without 
-■   showing  that  the  second  and  third  osiers  were  duly  made. 

LnTi,E0ALE,  J.,  concurred. 

Rule  discharged. 

t  6  Taant.  351. ;  and  see  Davk  v. ;  Toff ,  15  But,  97. 


TAYLOR  V.  TAYLOR. 

The  court  will  not  set  tsidean  oxociitioii  iMu«d  apon  •  jadginent  obtained  by  default,  con 
feMioii,  or  nil  dieit,  and  served. and  levied  by  aeiaure  upon  the  propertv  of  a  bankrupt 
before  his  bankruptcy,  the  siatiite  6  O.  4,  c.  16,  s.  108,  not  rendering  the  execution  in 
each  case  void,  but  merely  enacting  that  the  plaintiff  in  such  execution  shall  share  rate- 
ably  with  the  other  creditors. 

The  defendant,  by  warrant  of  attorney  of  the  4th  of  November^  1825,  au- 
thorized certain  attorneys  therein  named  to  appear  for  him  and  suffer  judgment 
by  nil  didt  as  of  last  Trinity  term,  or  Michadmau  term,  then  next  for  4000/., 
with  a  defeazance  to  be  void  on  the  payment  of  2000/.  on  demand.  Judgment 
for  4000/.  by  nil  didt  was  signed  by  the  plaintiflf  on  the  22d  of  March,  1826, 
and  a  writ  oi  Jitri  fadau  thereon  issued,  directed  to  the  sherifiTs  of  London, 
returnable  on  fVednesday  next,  after  fifteen  days  of  Easter,  commanding  him 
to  levy  2041/. ;  and  under  that  writ  the  sheriff  seized  the  goods  of  the  defend- 
ant, and  was  in  possession  on  and  before  the  7th  of  ^pril.  On  that  day  an 
act  of  bankruptcy  was  committed  by,  and  a  docket  was  struck  against  the  de- 
fendant,  and  on  die  10th  a  commission  issued,  and  on  the  11th  he  was  duly 
declared  a  bankrupt^  and  a  provisional  assignment  executed.  On  the  10th  of 
April,  notice  of  the  docket  and  commission  was  served  on  the  sheriff.  A  rule 
nid  had  been  obtained  for  setting  aside  the  execution  in  this  case,  and  for  a 
stay  of  proceedings  in  the  mean  time,  on  the  ground  that  by  the  statute  6  G.  4, 
c.  16,  s,  108,  under  the  circumstances  of  this  case  the  execution  creditor  was 
MAA-i  *not  entided  to  avail  himself  of  the  execution.  That  section  enacts, 
•J  '« that  no  creditor  having  security  for  his  debt,  or  having  made  any  attach- 
ment in  London,  or  any  other  place  by  virtue  of  any  ctistom  there  used,  of  the 
goods  and  chatties  of  the  bankrupt,  shall  receive  upon  such  security  or  attach- 
ment more  than  a  rateable  part  or  such  debt,  except  in  respect  of  any  execution  or 
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extent  served  and  levied  by  seizure  upon,  or  any  mortgage  of  or  lien  upon,  any 
part  of  the  property  of  such  bankrupt  before  the  bankruptcy.  Provided  that 
no  creditor,  though  for  a  valuable  conBidferation,  who  shall  sue  out  executicyh 
upon  any  judgment  obtained  by  default^  confeetion^  or  nil  dicit,  shall  avail 
himself  of  such  execution  to  the  prejudice  of  other  fair  creditors,  but  shall  be 
paid  rateably  with  such  creditors  ;*'  and  now 

77ie  Attorney  General  and  Storks  were  heard  against  the  rule,  and  Scarlett 
and  F.  Pollock  in  support  of  it.  The  principal  question  discussed  was,  whe- 
ther an  act  of  bankruptcy  having  been  committed,  and  a  commission  having 
issued  after  seizure,  under  an  execution  on  a  judgment  by  nil  dicitf  but  before 
the  return  of  the  Ji,  fa,  would  defeat  the  execution  under  the  108th  section  of 
the  Bankrupt  Act  6  G,  4,  e,  16.  It  was  contended  against  the  rule,  that  this 
was  a  case  within  the  exception  of  the  enacting  part  of  the  1 08th  section, 
because  the  execution  was  levied  by  seizure  btfore  the  bankruptcy;  and 
although  the  terms  of  the  proviso  were  very  large,  they  must  receive  a  reason* 
able  construction ;  for  it  never  could  have  been  intended  to  apply  to  a  judg« 
ment  obtained  any  length  of  time  before  the  bankruptcy.  It  was  probably 
meant  to  apply  to  those  cases  only  where,  pending  an  action,  such  a  judgment 
by  nil  dicit  *was  given.  Secondly,  it  was  contended  that  the  execution  rt^A^ 
was  not  void.  On  the  other  hand,  it  was  argued,  that  the  exception  in  ^ 
the  enacting  part  of  the  clause  must  have  been  intended  to  apply  to  judgmenti 
not  comprehended  in  the  proviso,  otherwise  it  meant  nothing.  Those  would 
be  judgments  obtained  on  verdicts  which  would  be  by  a  public  not  a  secret  act. 
It  evidendy  appeared  from  the  words  used  in  the  proviso,  that  the  object  of  the 
legislature  was  to  discountenance  secret  securities. 

HoLROTD,  J.  The  act  does  not  say  that  the  execution  shall  be  void,  or  that 
the  creditor  shall  not  avail  himself  of  it,  but  merely  that  he  shall  not  avail  him- 
self of  it  to  the  prejudice  of  other  fair  creditors,  but  shall  be  paid  rateably  with 
them.  If  the  true  construction  of  the  act  be  that  contended  for  on  the  part  of 
the  assignee  of  the  bankrupt,  he  is  not  without  a  remedy ;  he  may  bring  an 
action  of  trover  against  the  sheriff  if  the  goods  be  removed,  or  he  may  petition 
the  Lord  Chancellor.  The  question  upon  the  act  of  parliament  is  of  very  gene- 
ral importance.  It  is  therefore  fit  that  the  parties  should  have  an  opportunity 
of  raising  the  question  upon  record,  if  indeed  it  be  a  question  to  be  determined 
in  a  court  of  law  ;  of  which,  however,  I  entertain  considerable  doubt. 
LiTTLBDALE,  J.,  concurrcd. 

Rule  discharged. 


•The  KING  v.  ELLIS.  I'SOS 

The  statute  3  G.4,  c.38,  #.  2,  enacts,  "  that  if  any  servant  shall  steal  any  money  from  his 
master,  and  shall  be  convicted  thereof,  and  he  entitled  to  the  heneJU  of  clergy,  he,  instead 
of  being  subjected  to  such  punishment  as  may  now  by  law  be  mflicted  upon  persons  so. 
convicted,  and  entitled  to  benefit  of  clergy-,  shall  be  transported  for  fourteen  years i- 
Held,  that  a  servant  convicted  of  petty  larceny  was  not  within  the  meaning  of  this  sts- 
tute,  and  that  he  was  subject  to  be  transported  for  seven  years  only. 

Ths  defendant  was  indicted  at  a  court  of  quarter  sessions  held  before  the 
justices  of  tlie  city  and  county  of  Exeter^  and  the  indictment  charged,  that  he, 
one  piece  of  the  current  coin  of  this  realm  called  a  shilling,  of  the  ralue  of  one 
shillmg,  of  tlie  money,  goods,  and  chattels  of  Stiaan  Newman^  feloniously  did 
steal,  take,  and  carry  away.  Another  count  charged,  that  the  defendant  was 
a  servant  to  S,  Newman^  and  being  such  servant,  one  other  pieee  of  the  cur- 
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lent  coin  of  this  realm  called  a  shilling,  of  the  ralue  of  one  shilling,  of  the 
money,  goods,  and  chattels  of  the  said  S.  Newman^  feloniously  did  steal,  take, 
and  carry  away,  against  the  form  of  the  statute,  &c«  The  jury  having  found 
the  prisoner  guilty  upon  the  indictment  generally,  the  court  adjudged  that  he  be 
transported  to  parts  beyond  the  seas  for  the  term  of  fourteen  years.  A  writ  of 
error  having  been  brought  upon  this  judgment,  the  error  assigned  was,  that  by 
the  law  of  the  land  the  defendant  could  not  for  the  offence  chaiged  in  the 
indictment  be  legally,  transported  beyond  the  seas  for  the  term  of  fourteen 
years,  or  for  any  longer  term  than  seven  years.  This  case  was  argued  on  a 
former  day  in  this  term,  by 

Chiity,  for  the  prisoner.  The  judgment  cannot  be  supported.  The  defend* 
ant,  having  been  convicted  of  petty  larceny,  was  liable  to  transportation  for 
seven  years  only.  This  is  not  a  case  within  the  statute  3  G.  4,  c.  88,  «.  2, 
which  enacts,  **  that  if  any  servant,  &c.  shall  feloniously  steal  any  money,  dec. 
*aiHI1   ^^^^  ^^  belonging  to  his  master  *or  mistress,  and  shall  be  convicted 

J  thereof,  and  be  entiiUd  to  the  beneJU  of  dergy^  then  every  such 
offender,  instead  of  being  subjected  to  such  punishment  as  may  now  bv  law 
be  inflicted  upon  persons  so  convicted,  and  entitled  to  the  hmtjU  of  dergy^ 
may  be  transported  for  fourteen  years.'*  The  statute  contemplated  cases  where 
the  party  convicted  was  compelled  to  claim  the  bene6t  of  clergy  to  exempt 
himself  from  the  punishment  of  death.  But  petty  larceny  was  at  no  period  so 
punishable,  4  Blac.  Com.  238;  3  Inst.  218.  Clergy  was  not  allowable  at 
common  law  in  petty  larceny  or  mere  misdemeanors,  4  Blac.  Com.  374.  The 
statute  4  G.  1,  c.  11,  which  first  gave  the  court  a  discretionary  power  of  order- 
ing transportation  in  certain  cases,  mentions  petty  larceny  by  name,  and  it 
limits  the  period  to  seven  years.     (He  was  then  stopped  by  the  court) 

Parke^  contra.  The  judgment  of  transportation  for  fourteen  years  is  wa^ 
ranted  by  law.  Secondly,  at  all  events,  it  is  good  as  a  judgment  of  transpor- 
tation for  seven  years.  Thirdly,  if  the  judgment  cannot  be  supported,  the  pri« 
soner  may  be  remanded  to  the  court  below,  in  order  that  he  may  receive  such 
judgment  as  the  law  will  warrant  The  judgment  pronounced  is  warranted  by 
die  statute  3  G.  4,  c.  38,  s,  2.  Before  that  statute  all  persons  guilty  of  petty 
larceny,  including  servants  robbing  their  masters,  as  well  as  others,  might 
receive  judgment  of  transportation  for  seven  years.  The  object  of  that  statute 
was  to  increase  the  punishment  in  the  case  of  servants  robbing  their  masters  or 
'3071   ^™pW^"*    I^  must,  tlierefore,  have  been  the  intention  *of  the  lefi^sla- 

J  ture  to  subject  such  offenders  to  fourteen  years  transportation.  There 
could  be  no  doubt  if  the  words  **  and  shall  be  entiUed  to  benefit  of  clergy*'  were 
omitted.  In  order  to  give  effect  to  the  manifest  intention  of  the  legislature, 
those  words  must  be  read,  **  shall  not  be  excluded  from  the  benefit  of  clervy/* 
They  have  that  meaning  in  the  statute  4  G.  1,  c.  11,  from  which  they  have 
been  adopted  into  the  statute  3  G.  4,  c.  38,  9,  2.  The  judgment,  therefore,  is 
a  valid  judgment  Secondly,  it  is  a  ^ood  judgment  of  transportation  for  seven 
years.  In  Rex  v.  CoUyer  and  another^  1  WUs.  332,  the  defendants  were  con- 
victed upon  an  indictment  for  insulting  a  justice  of  tfie  peace  in  the  execution 
of  his  opce,  and  adjudged  to  be  imprisoned  for  a  month,  and  ask  pardon,  and 
to  advertise  it  The  two  latter  parts  of  the  judgment  were  held  to  be  void,  bujt 
the  former  part  good.  It  is  true  a  defective  judgment  omitting  an  essential 
part  of  the  punishment  required  by  law,  is  bad.  Rex  v.  PFaicott^  4  Mod.  395 ; 
Rex  V.  Read^  16  East  404.  But  here  the  judgment  is  excessive.  It  is  good 
for  that  part  which  is  warranted  by  law,  and  bad  for  the  residue.  At  all  events, 
the  prisoner  ought  to  be  remanded  to  the  court  below,  in  order  that  the  proper 
judgment  may  be  given,  Rex  v.  Kmworthy^  1  B.  &  C.  711. 

Cur.  adv.  puU. 

Abbott,  C.  J.,  now  delivered  the  judgment  of  the  court    This  was  a  writ 
of  error  brought  to  reverse  a  judgment,  by  which  the  prisoner,  who  was  ooa« 
Vol.  XL-M 
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victed  of  petty  larceny,  was  sentenced  to  fourteen  years  ^transportation,  ^^^^o 
The  objection  was,  that  the  offence  chaiged  being  only  petty  larceny,  *- 
the  prisoner  could  not  by  law  receive  judgment  for  fourteen  years*  transporta- 
tion, but  for  seven  only.  To  sustain  the  judgment,  the  statute  3  G,  4,  c.  38, 
9,  2,  was  relied  upon.  That  section  recites,  that  frequent  depredations  had 
been  committed  by  servantei,  to  the  serious  detriment  and  loss  of  their  masters, 
and  that  it  was  expedient  that  such  offenders,  when  entitled  to  benefit  of 
clergy^  should  be  made  liable  to  a  more  severe  punishment.  It  then  enacts, 
**  that  if  any  servant  shall  feloniously  steal  any  goods,  chattels,  money,  &c. 
from  or  belonging  to  his  master,  and  shall  be  lawfully  convicted  thereof,  and 
be  entitled  to  the  benefit  of  clergy^  then  and  in  every  such  case  such  offender, 
instead  of  being  subject  to  such  punishment  as  may  now  by  law  be  inflicted 
upon  persons  so  convicted,  and  entitled  to  the  benefit  of  etergy^  may,  at  the 
•discretion  of  the  court  by  or  before  which  they  shall  be  convictea,  be  adjudged 
to  be  transported  beyond  the  seas  for  any  term  not  exceeding  fourteen  years." 
It  has  been  contended,  that  the  expression  ^  entided  to  the  benefit  of  clergy'' 
limits  the  operation  of  the  section  to  those  offences  for  which  a  party  convicted 
"was  compelled  to  pray  benefit  of  clergy  in  order  to  save  himself  from  death ; 
and  as  petty  larceny  was  an  offence  never  so  punishable,  and  for  which  there- 
fore it  never  could  have  been  necessary  to  pray  the  benefit  of  clergy,  it  followed 
that  a  party  guilty  of  such  an  offence  could  not  be  considered  as  a  person  enti- 
tled to  benefit  of  clergy.  Before  the  passing  of  this  act  the  statute  4  G,  1,  c. 
.1 1,  enacted,  *'  that  where  any  persons  had  been  convicted  of  any  offfence  within 
ihe  benefit  of  clergy,  and  were  liable  to  be  whipt  or  burnt  in  the  hand,  as  also 
where  any  persons  should  be  thereafter  *con victed  of  grand  or  petit  lar-  r^ngg 
.ceny,  or  any  felonious  stealing  or  taking  of  money,  ^c.  either  from  ^ 
ithe  person  or  the  house  of  any  other,  or  in  any  other  manner,  and  who  by  law 
-should  be  entitled  to  tlie  benefit  of  clergy,  and  liable  only  to  the  penalties  of 
burning  in  the  hand  or  whipping,  it  should  be  lawful  for  the  court,  instead  of 
ordering  any  such  offender  to  be  burnt  in  the  hand  or  whipped,  to  order  and 
direct  that  he  should  be  sent  to  some  of  his  majesty's  colonies  and  plantations 
in  America  for  seven  years."  Now  it  is  to  be  observed,  that  in  this  statute, 
which  is  the  first  which  authorizes  courts  of  law  to  transport  offenders  to  parts 
beyond  tlie  seas,  petit  larceny  is  mentioned  by  name.  In  the  statute  3  G,  4,  c. 
38,  it  is  not.  The  object  of  the  last  statute  being  to  increase  punishment,  we 
Are  of  opinion  that  it  should  be  construed  stricdy,  and  it  being  doubtful  whether 
the  legislature  had  in  view  petit  larceny  or  grand  larceny  only ;  and  the  latter 
being  the  only  description  of  larceny  in  respect  of  which  the  party  convicted 
must  have  the  benefit  of  clergy  in  order  to  exempt  himself  from  a  more  severe 
.punishment,  we  think  it  the  safer  course  to  confine  the  construction  of  the  sta- 
tute to  those  instances.  The  consequence  is,  that  the  judgment  of  the  court 
below  is  more  severe  than  that  which  is  authorized  by  law.  But  it  is  said,  that 
the  judgment  is  good  as  a  judgment  for  seven  years'  transportation;  but  I  can- 
not assent  to  that  proposition.  If  the  prisoner  is  sent  out  of  the  country  for 
fourteen  years,  who  is  to  say  that  he  is  to  be  discharged  at  the  end  of  seven? 
It  has  been  further  urged,  that  the  prisoner  may  be  remanded  to  the  court 
below,  and  there  receive  the  proper  sentence,  that  having  been  done  in  Rex  v. 
Kenuoorthy^  1  B.  ^  C.  711,  *but  there  is  this  material  distinction  r^^An 
between  the  two  cases ;  there  no  judgment  whatever  had  been  passed  ■- 
in  the  court  below ;  and  this  court  therefore  ordered  the  prisoner  to  be  remanded 
to  the  inferior  court,  in  order  to  receive  judgment.  But  here  the  court  below 
has  passed  a  judgment,  and  that  judgment  being  erroneous,  we  think  there  is 
no  ground  to  send  it  back  to  be  amended.  The  consequence  is,  that  the  judg- 
ment pronounced  by  the  court  below  must  be  reversed. 

Judgment  reversed. 


400] 


5  Barnewall  &  Cresswell  515 


FREE,  D.  D.  o.  BUR60YNE, 


The  •!•!.  27  O,  3,  e.  44,  does  not  limit  the  tine  for  proceeding  in  the  eceleeiaiticel  court 
•cainst  clerks  upon  a  charge  of  fornication,  if  deprivation  be  the  object  of  the  euir ;  and 
therefore,  where  a  luit  was  institatcd  in  that  court  against  a  clerk,  charging  (amongst 
other  things)  fornication  committed  more  than  eight  months  before  the  commencement 
of  the  suit ;  Held,  that  a  prohibition  should  ^o  as  to  proeee'ding  upon  that  charge  for 
reformation  of  maonere,  bat  that  a  consultation  should  be  awarded  as  to  proceeding  for 
deprivation. 

Prohibition.  The  declaration  alleged,  that  by  a  statute  of  the  27  G.  8« 
e.  44,  a.  2,  it  was  (amongst  other  things)  enacted,  that  no  suit  should  be  com- 
menced in  any  ecclesiastical  court  for  fornication  or  incontinence,  afler  the  ex- 
piration of  eight  calendar  months  from  the  time  when  such  oiTence  should  have 
been  committed;  yet  the  defendant,  contriving,  dl^.,  had  lately,  to  wit,  in  Oc 
tober^  1824,  against  the  form  of  the  statute,  drawn  the  plaintiff  into  a  plea  in 
the  spiritual  court,  touching  and  concerning  the  crime  of  fornication  and  incon- 
tinence alleged  to  have  been  committed  by  him,  the  plaintiflf,  with  divers  females 
m  the  several  and  respective  years,  1810,  12,  18,  14,  15,  17,  and  22,  by  wick- 
*4011  ^^  ^^^  subtilly,  in  and  by  a  certain  libel  or  articles,  objecting  *arti- 
^  cling  and  libelling  against  the  plaintiff  in  the  said  spiritual  court  in  man- 
ner following.  (The  libel  was  then  set  out,  by  which  it  appeared  that  the  present 
plaintiff  was  chaiged  with  various  offences.)  The  first  article  allc^d,  that  by 
the  ecclesiastical  laws,  canons  and  constitutions  of  the  church  of  England^  all 
clerks  and  ministers  in  holy  orders  are  particularly  enjoined  and  required  to  be 
grave,  decent,  reverend,  and  orderly  in  their  general  deportment,  and  to  abstain 
from  fornication  or  incontinence,  profaneness,  &c.,  under  pain  of  deprivation 
of  their  ecdesiaatical  benefices^  suspension  from  the  exercise  of  their  clerical 
functions,  or  such  other  ecclesiastical  pimishment  or  censures,  as  the  exigency 
of  the  ease  and  the  law  thereupon  may  require  and  authorise.  The  second 
article  alleged  that  Dr.  Dree,  was  a  clerk  in  holy  orders.  The  libel  then  pro- 
ceeded to  state  the  various  acts  of  fornication  and  incontinence  alluded  to  in  the 
plaintiff  ^s  declaration,  and  many  other  instances  of  misconduct.  The  declara- 
tion concluded  in  the  usual  form,  that  the  defendant  continued  to  prosecute  the 
plea  in  the  ecclesiastical  court,  notwithstanding  the  king's  writ  of  prohibition. 
The  defendant,  aAer  denying  the  contempt,  demurred  generally  to  the  declara- 
tion.    Joinder  in  demurrer. 

Campbell,  in  support  of  the  demurrer.  The  statute  1  H,  7,  e.  4,  enables 
persons  having  episcopal  jurisdiction  to  punish  clerks  for  incontinence,  and  it 
does  not  limit  the  time  within  which  suits  for  that  purpose  are  to  be  com- 
menced. This  statute  is  not  recited,  or  in  any  way  alluded  to  in  the  27  G.  8, 
c.  44,  which  no  doubt  would  have  been  the  case  had  it  been  intended  to  limit 
•^mKl  ^^  ^^^^  ^^^  commencing  the  proceedings  under  it.  It  may  be  *col- 
•I  lected  from  the  title  of  me  modem  statute.  **  An  act  to  prevent  frivo- 
lous and  vexatious  suits  in  ecclesiastical  courts  ;*'  that  it  was  not  intended  to 
interfere  with  cases  under  the  former  act,  for  it  can  hardly  be  supposed  that  the 
legislature  would  treat  a  suit  against  a  clergyman  for  gross  profligacy  as  a  friv- 
olous and  vexatioufl  suit.  It  is  not  within  the  mischief  intended  to  be  remedied, 
and  is  therefore,  to  be  construed  to  be  out  of  the  provision  of  the  statute,  al- 
though within  the  words  of  it.  Com,  Dig,  Parliament  (R.  16.)  Again,  the 
provision  that  no  suit  for  fornication  shall  be  commenced  against  parties  after 
they  have  lawfully  intermarried,  can  hardly  apply  to  a  priest ;  for  his  conduct 
before  such  marriage  may  have  been  so  bad  as  to  render  him  wholly  unfit  to 
remain  in  his  office.  Sir  J.  Nicoll,  has  already  given  an  opinion  upon  the  case 
against  the  present  plaintiff,  by  admitting  those  articles  in  the  libel  which  chaiged 
the  then  defendant  with  incontinence,  2  Addams,  414. 

Denman,  contra.    There  is  no  doubt  that  the  27  G.  3,  e.  44,  s,  2,  must  be 
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construea  in  favor  of  the  plaintiff  in  prohibition.  It  was  not  intended  to  repeal 
the  former  act,  but  merely  to  limit  tlie  time  within  which  suits  should  be  com- 
menced. The  title  ia  general  and  the  recital  is,  **  whereas  it  is  expedient  to 
limit  the  time  for  the  commencement  of  certain  ntiie  in  the  eodesiaslieai 
eourts  i"  not  **  suits  against  certain  persons."  Why,  then,  should  priests  be 
excepted  out  of  the  operation  of  the  statute  !  If  such  an  exception  nad  been 
intended  it  would  have  been  very  easy  to  eTpreaa  it*  [_Ihiraffdf  J.  Against  a 
dergyman  there  may  be  an  object  beyond  the  mere  punishment  pro  boIuU 
imtmc]  The  case  of  Galizard  v.  *RigauH^  Salk.  552,  shows  mat  r,^^^ 
these  offences  cannot  be  taken  in  two  different  aspects.  ^ 

CampbMt  in  reply.  The  foundation  of  the  proceeding  in  the  ecclesiastical 
court  IB,  that  ^e  present  plaintiff  is  a  priest  unfit  for  his  office.  The  questicm 
resolves  itself  into  this,  whether  this  is  a  suit  for  fornication,  within  the  mean- 
ing of  the  37  G.  8,  c.  44,  «.  2.  Suspension  or  deprivation  is  the  object  of  thii 
suit ;  if  the  praver  of  the  libel  does  not  specify  it,  still  if  the  ecdesiastica\ 
court  may  punish  in  that  way,  this  court  will  not  grant  a  prohibition. 

Cur.  adv.  vult. 

The  judgment  of  the  court  was  now  delivered  by 

Abbott,. C.  J.  lliis  was  a  proceeding  in  prohibitiout  founded  upon  the  stat 
27  O,  3,  e.  44,  t .  2,  which  limits  the  time  for  commencing  ce^rtain  suits  in  the 
ecclesiastical  court.  The  declaration  states,  that  the  defendant,  in  Octobtr% 
1824,  against  the  form  of  the  said  statute,  drew  the  plaintiff  into  a  plea  in  the 
spiritual  court,  concerning  the  crime  of  fornication  and  incontinence,  alleged  to 
have  been  committed  by  him  in  the  years  1810,  12,  13,  14,  15,  17,  and  22. 
Looking  at  the  tide  of  the  libel,  it  is  clear  that  it  was  not  exhibited  against  him 
for  that  offence  only,  but  for  neglect  of  divine  service  on  divers  Swmays  ;  for 
using  the  porch  of  the  parish  church  as  a  stable  ;  for  converting  to  his  own 
use  and  profit  die  lead  on  the  roof  of  the  chancel  of  the  church  ;  for  refusing 
and  neglecting  and  delaying  to  baptize  or  christen  divers  children  of  his  parish- 
ioners ;  for  refusing  and  neglecting  *to  bury  divers  corpses,  and  for  re-  t^aq^ 
quiring  illegal  fees  to  be  paid  to  him  for  baptisms  and  burials.  As  to  '- 
diose  parts  it  is  clear  there  must  be  a  consultation.  Then  we  come  to  the  con-> 
struction  of  the  stat  27  G,  3,  c.  44,  s.  2,  by  which  it  was  enacted,  "  that  no 
suit  shall  be  commenced  in  any  ecclesiastical  court,  for  fornication  or  inconti- 
nence, or  for  striking  of  brawling  in  any  church  or  churchyard,  afler  the  expi- 
ration of  eight  calendar  months  from  the  time  when  such  offence  shall  have 
been  committed,  nor  shall  any  prosecution  be  commenced  or  carried  on  for  for^ 
nication,  at  any  time  after  the  parties  offending  shall  have  lawfully  intermar- 
ried." It  has  been  contended  before  us,  that  this  statute  extends  to* the  cleigy 
as  well  as  the  laity  ;  and  we  think  it  does,  as  far  as  they  and  laymen  are  on 
die  same  footing ;  that  is,  where  the  object  of  the  suit  is  reformation  of  man- 
ners or  the  sours  health :  but  that  it  was  not  intended  to  limit  the  time  for  pro- 
ceeding against  a  clerk,  a»  suchf  for  deprivation.  Such  a  suit  is  not  frivolous 
or  vexatious  ;  it  is  not  within  the  mischief  or  object  of  die  statute.  Reforms* 
tion  of  manners  is  not  the  object,  or  at  all  events  not  the  only  object  of  this 
suit  The  first  article  of  the  libel  sets  fordi,  that  by  the  ecclesiastical  laws  and 
canons  of  the  church  of  England^  all  clerks  and  ministers  ill  holy  orders,  are 
particularly  enjoined  and  required  to  be  grave,  decent,  reverend,  and  orderly  in 
their  general  deportment  and  to  abstain  from  fornication  or  incontinence,  pro- 
faneness,  ^c,  «« under  pain  of  deprivation  of  their  ecclesiastical  benefices,  sus- 
pension from  the  exercise  of  their  clerical  functions,  or  such  other  ecdesiasticai 
punishment  or  censures  as  die  exigency  of  die  case  and  the  law  thereupon  may 
Inquire  and  authorize."  The  ieeond  ardde  states  that  the  present  plaintiff  is 
a  priest  or  minister  in  holy  ovders  uf  the  Church  of  Englmi.  ^These  r,^^^ 
articles  show  that  one  at  least  of  die  objects  of  the  suit  was  to  procure  ^ 
the  deprivation  or  sttspenvioii  of  the  plaintiff,  a  species  of  jurisdiction  which 
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the  ecclesiastical  court  has  no  opportunity  of  exercising  over  la3nnen.  Now 
in  other  temporal  matters,  such  as  forgery  of  orders,  there  cannot  be  any  pro* 
ceeding  against  a  layman  as  such ;  but  if  he  has  obtained  a  benefice,  he  may 
be  sued  in  the  ecclesiastical  court  in  order  to  his  deprivation,  according  to  Sla* 
der  V.  SmaUbrooie^  I  J^v.  138.  1  Sid.  217.  We  think,  thereforeTuiat  as  to 
die  charge  of  incontinence,  the  ecclesiastical  may  proceed  for  the  purpose  of 
deprivation,  and  our  Judgment  will  be,  that  the  prohibition  stand  as  to  proceed- 
ing upon  the  charge  of  fornication,  with  a  view  to  reformation  or  the  soul's 
health,  but  that  there  must  be  a  consultation  as  to  proceeding  upon  that  charge 
lor  deprivation  or  any  other  punishment.  This  course  was  adopted  in  the  case 
of  Towfiaend  v.  Thorpe,  2  Ld.  Raym.  1507*  which  was  a  proceeding  against 
a  parish  clerk,  who  was  charged  with  several  offences  punishable  in  the  tem- 
poral and  not  the  spiritual  courts,  yet  it  was  held,  that  there  might  be  proceed- 
ings against  him  in  the  spiritual  court  in  order  to  deprive  him  of  his  o&ce,  and 
as  to  that  a  consultation  was  granted.  Objection  has  since  been  made  to  that 
case,  on  the  ground  that  the  ecclesiastical  court  had  no  authority  to  suspend  or 
deprive  a  parish  clerk.  Perhaps  that  objection  is  well  founded,  but  the  rest  of 
Che  case  has  never  been  questioned,  and  is  an  authority  for  our  present 
decision* 

Consultation  awarded  as  to  all  but  proceeding  for  incontinence  with  a 
view  to  reformation* 


UOff]  •FENNELL,  et  aL,  v.  RIDLER. 

A  horse-dealer  cannot  maintain  an  action  upon  a  eontraftt  for  the  sale  and  warraaty  of  a 
hone  Boade  by  him  upon  a  Sunday* 

This  cause  was  tried  before  Park,  J.,  at  the  Summer  assizes,  for  the  county 
of  Warwick^  1825,  and  a  verdict  was  found  for  the  plaintiff.  A  rule  nut  was 
obtained  for  entering  a  nonsuit,  and  cause  was  shown  against  the  rule  on  a  for- 
mer day  in  this  term.  Clarke  was  heard  against  the  rule,  and  Adam$,  Serju, 
and  Balguy,  contra«  The  material  fects  of  the  case,  the  arguments  urged  by 
the  respective  counsel,  and  the  authorities  cited,  are  so  fully  commented  upon 
in  the  judgment  of  the  court,  that  it  is  unnecessary  to  state  them  here. 

Cur»  adv.  vult. 

Batlbt,  J.,  now  delivered  the  judgment  of  the  court 

This  case  came  before  the  court  upon  a  motion  for  a  new  trial.  It  was  an 
action  upon  the  warranty  of  a  horse.  The  plaintiffs  were  hone-dealen^  and 
the  horse  was  bought  and  the  warranty  given  on  a  Sunday,  and  the  only  ques- 
tion was,  whether,  under  the  29  Car.  1,  c«  7,  the  purchase  was  illegal,  and  the 
plaintiffs  precluded  from  maintaining  the  action.  That  is  an  act  for  the  better 
observation  of  Sunday,  add  after  directing  that  every  person  shall  on  every 
Lord's  dajr  apply  himself  to  the  observation  of  the  same  by  exercismg  himself 
in  the  duties  of  piety  and  true  religion,  publicly  and  privately,  one  of  its  pro- 
visions is,  that  no  tradesman,  artificer,  workman,  laborer,  or  other  person  what- 
soever, shall  do  or  exerdie  any  unnldlu  labor,  buMinesi,  or  work  of  their  ordU 
•4071  ^^^  callings  upon  the  Lord's  day,  or  any  part  *diereof,  works  of  neces- 
J  sity  and  charity  only  excepted.  That  the  purchase  of  a  horse,  by  a 
horse-dealer,  is  an  exercbe  of  the  business  of  his  orainary  calling  no  one  can 
doubt.  And  is  there  any  thing  in  the  spirit  or  frame  of  this  act  which  will  take 
such  a  purchase  out  of  its  operation  ?    The  spirit  of  the  act  is  to  advance  the 

2^ 
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interests  of  reHgion,  to  turn  a  man*8  thoughts  frc  m  his  worldly  concerns,  and 
to  direct  them  to  the  duties  of  piety  and  religion ;  and  the  act  cannot  be  con- 
strued according  to  its  spirit  unless  it  is  so  construed  as  to  check  the  career  of 
worldly  traffic.  And  w  there  any  thing  in  the  frame  of  it  to  prevent  its  apply- 
ing to  the  case  in  question  T  It  does  not  indeed  apply  to  allptrsont^  but  to  such 
only  as  have  some  ordinary  calling ;  and  the  interposition  of  tlie  word  ^  bus- 
iness*' between  the  words  *^  labor  and  work"  might  justify  a  question,  whether 
it  included  ever}-  description  of  the  business  of  a  man's  ordinary  calling,  or 
whether  it  was  not  confined  to  such  as  was  manual  and  calculated  lo  meet  the 
public  eye.  There  is  nothing,  however,  in  the  act  to  show  that  it  was  passed 
exdustvely  for  promoting  public  decency,  and  not  for  regulating  private  eon- 
duct  ;  and  though  I  expressed  a  doubt  upon  this  point  in  Bhxtome  v.  Wt/- 
liams^  3  Bam.  dc  Ores.  232, 1  am  satisfied  upon  further  consideration  that  it 
would  be  a  rrarrow  construction  of  the  act,  and  a  construction  contrary  to  its 
spirit,  to  give  it  such  a  restriction.  Labor  may  be  private  and  not  meet  the 
public  eye,  and  so  not  offend  against  public  decency,  but  it  is  equally  labor, 
and  equally  interferes  with  a  man's  religious  duties.  The  same  may  be  said 
of  business  or  of  work.  Each  may  be  public  and  meet  the  public  eye ; 
*each  may  be  private  and  concealed.  There  is  nothing,  therefore,  in  r«jng 
the  position  of  the  word  ^  business"  between  those  of  ^  labor  and  ^ 
work,"  which  in  our  judgment  can  justify  us  in  giving  to  it  any  thing  but  its 
ordinary  meaning ;  and  it  seems  to  us  that  every  species  of  labor,  business,  or 
work,  whether  public  or  private,  in  the  ordinary  calling  of  a  tradesman,  arti- 
ficer, workman,  laborer,  or  other  person,  is  within  the  prohibition  of  this  stat- 
ute. The  statute,  in  direct  terms,  provides  that  every  person  shall  apply  him- 
self to  the  observation  of  the  Lord's  day,  publicly  and  privately  ;  so  that  pri- 
vate as  well  as  public  conduct  was  expressly  within  its  contemplation.  In 
Drury  v.  De  la  Fontaine^  1  Taunt.  135,  Lord  C.  J.  Mansfield^  (after  the  court 
had  taken  time  to  consider,)  lays  it  down,  that  if  any  man  in  the  exercise  of 
his  ordinary  calling,  make  a  contract  on  a  Sunday^  that  contract  would  be  void 
(and  the  case  before  him  was  a  private  contract  for  the  purchase  of  a  horse,) 
but  he  showed  that  that  case  was  not  within  the  statute,  because  no  one  of  the 
parties  was  in  the  exercise  of  the  business  of  his  ordinary  calling.  His  expres- 
sion that  the  contract  would  be  votV,  probably  meant  only  that  it  would  be  void 
so  as  to  prevent  a  party  who  was  privy  to  what  made  it  illegal  from  suing  upon 
it  in  a  court  of  law,  but  not  so  as  to  defeat  a  claim  upon  it  by  an  innocent 
party  ;  and  so  it  was  considered  by  this  court  in  Bioxsome  v.  frWiamtf  3  B. 
6l  C.  232.  That  was  also  the  case  of  a  private  sale  of  a  horse,  and  an  action 
brought  upon  a  warranty,  and  to  recover  back  the  price.  The  objection  was 
made  that  the  purchase  was  on  a  Sunday.  Though  I  expressed  the  doubt  I 
have  mentioned,  whether  the  statute  *applied  to  private  sales,  such  as  t^^aq 
were  not  open  breaches  of  the  Sunday^  that  was  not  the  ground  of  the  *• 
decision,  but  very  distinct  grounds  were  stated  to  show  that  the  statute  did  not 
apply,  for  the  sale  was  substantially  not  on  the  Sunday  but  on  a  7\iesday, 
'the  defendant  was  the  only  person  who  was  in  the  exercise  of  his  ordinary 
calling,  and  the  plaintiff  did  not  know  what  his  calling  was,  so  that  the  defend- 
ant was  the  only  person  who  had  violated  that  statute,  and  it  would  have  been 
against  justice  to  have  allowed  him  to  take  advantage  of  his  own  wrong  to  de- 
feat the  rights  of  the  plaintiff,  who  was  innocent.  These  cases,  therefore,  tend 
to  support  the  present  objection.  And  upon  the  principle  that  this  statute  ia 
entitled  to  such  a  construction  as  will  promote  the  ends  for  which  it  was  passed, 
that  it  applies  to  private  as  well  as  public  conduct,  and  that  the  purchase  by  the 
plaintifi"  was  within  the  mischief  intended  to  be  suppressed,  and  within  the 
words  made  use  of  to  suppress  it,  we  are  of  opinion,  that  the  plaintifls  cannot 
maintain  the  present  ;^tion,  and  that  the  rule  for  a  new  trial  must  be  made 
absolute 

Rule  absolute 
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♦The  KING  v.  HAYTHORNE. 


Bf  an  anciect  parliament  roll,  it  appeared  that  the  commons,  hy  their  petition  exhibited 
in  parliament,  praved  King  Edward  the  Third,  that  the  charter  made  to  his  liege  sub- 
iecis,  burgesses  ol  the  town  of  Briatolt  and  the  franchises  by  him  granted  to  bis  said 
burgesses  should  be  ratified  and  confirmed  in  that  parliament.  The  answer  to  the  peti- 
tion  was,  that  it  was  assented  and  agreed  in  psrlia'ment  that  the  franchises  whereof  the 
petition  made  mention  should  be  ratified  and  confirmed  under  the  kinff*s  great  seal. 
The  charter  was  ratified  by  King  Edward  the  Third  accordingly :  Held,  that  the  crown 
was  not  prevented  by  this  proceeding  in  parliament  from  granting  a  new  charter  to  the 
burgesses  of  Bristol,  yarying  the  mode  of  electing  a  mayor  from  that  provided  for  in  the 
charter,  recited  in  the  petition  to  the  king  in  parliament. 

Queen  Anne,  by  charter  granted  to  the  burgesses  of  BrUtol,  that  they  should  be  a  body 
corporate,  Slc.  &c.,  and  released  to  the  corporation  that  power  of  removing  its  mem- 
bers which  had  been  reserved  by  a  former  cnarter  of  King  Charles  the  Second,  and 
released  any  just  cause  of  complaint  which  might  be  against  the  corporation  for  having 
acted  in  opposition  to  it:  Held,  that  it  did  not  thereby  sppear  that  the  queen  ersnted 
this  charter  in  consideration  of  the  former  charter  ^rantea  by  King  Charles  the  Second, 
and  that  the  Queen's  charter  was  not  therefore  void,  although  the  supposed  charter  of 
Charles  the  Second  did  not  exist. 

A  RULE  niai  had  been  obtained  for  an  mformation  in  the  nature  of  a  quo 
warranto  against  the  defendant,  calling  upon  him  to  show  by  what  authority 
he  claimed  to  be  mayor  of  the  city  of  Bristol^  and  county  of  the  same  city. 
The  affidavits  in  support  of  the  rule  stated,  that  Bristol  was  an  ancient  city, 
having  divers  liberties  and  privileges,  but  that  it  was  not  a  corporation  by  pre- 
scription. That  King  Edward  the  First,  by  charter  bearing  date  at  Westmin* 
$ter  the  28th  of  March^  in  the  twenty-eighth  year  of  his  reign,  confirmed 
former  charters  granted  by  King  Henry  the  Third,  and  further  granted  to  the 
buigesses  of  Bristoi,  that  they  and  their  successors,  burgesses  of  the  same 
tounit  as  oAen  as,  and  whensoever  they  should  choose  their  mayor,  (the  time 
of  war  alone  excepted,)  should  present  him  to  the  constable  of  the  castle  of  the 
town  to  be  admitted,  and  not  at  the  Exchequer.  The  charter  was  accepted  by 
the  buigesses,  and  was  confirmed  by  King  Edward  the  Second,  in  the  fifteenth 
year  of  his  reign,  and  again  by  King  Edward  the  Third  in  the  fifth  year  of  his 
•4111  '^%°'  ^y  Aiio^^i'  charter  bearing  date  at  Woodstock  the  8th  of  ^  An  gust  ^ 
■»  in  the  forty-seventh  year  of  the  reign  of  King  Edward  the  Third,  recit- 
ing that  by  the  charters  as  well  of  his  progenitors,  formerly  kings  of  England^ 
which  his  said  majesty  had  confirmed,  as  *hy  his  own,  divers  liberties  and 
acquittances  had  been  for  ever  granted  to  the  burgesses  of  the  town  of  Bristol^ 
and  their  heirs  and  successors ;  and  that  at  the  petition  of  the  mayor  and  com- 
monalty, which  was  also  recited,  his  majesty  did  grant,  and  by  his  said  char- 
ter did  confirm,  for  himself  and  his  heirs,  to  the  buigesses,  and  their  heirs  and 
successors  for  ever,  that  the  town  of  Bristol^  with  its  suburbs  and  precincts  of 
the  same,  according  to  its  metes  and  bounds,  as  they  were  limited,  should  be 
for  ever  in  future  alike  separated,  and  in  all  respects  exempted  from  the  coun- 
ties of  Gloucester  and  Somerset,  both  by  land  and  by  water,  that  it  should  be 
a  county  by  itself,  and  called  the  county  of  Bristol;  and  that  the  burgesses, 
their  heirs  and  successors  for  ever,  might  have,  within  the  town  and  the  suburbs, 
and  their  precincts,  by  metes  and  bounds  as  they  were  limited,  the  liberties  and 
acquittances  thereunder  written,  and  might  fully  enjoy  and  use  them,  that  is  tc 
say,  amongst  other  things,  that  every  mayor  of  the  town  of  Bristol,  as  soon  as 
he  should  be  elected  into  the  same  place,  should  be  the  escheator  of  his  majesty, 
dec.  The  charter  then  contained  a  grant  of  several  other  privileges ;  and  also, 
that  the  said  burgesses,  and  their  heirs  and  successors  for  ever,  should  have  all 
other  liberties  and  acquittances  then  before  granted  them,  as  well  by  his  said 
majesty's  progenitors  as  by  himself,  and  also  all  other  their  customs  and  their 
profits  thence  arising :  but  it  contained  no  provision  as  to  the  election  of  mayor. 
•4121  ^y  letters  patent,  bearing  date  at  fFestminster  the  1st  of  Septernber^ 
'   in  the  •forty-seventh  year  of  his  reign,  reciting  the  last-mentioned  char-^ 
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ter,  the  same  king  appointed  and  commanded  a  perambulation  between  the 
county  o(  Bristoif  and  the  precincts  of  the  same, -as  well  by  land  as  by  water, 
and  the  said  counties  of  Gloucester  and  Somer$et.  That  a  perambulation  of 
the  said  county  of  Bristol^  and  the  metes  and  boundaries  thereof  was  had,  and 
a  return  thereof  was  made  into  the  Chancery,  and  the  perambulation  was 
exemplified.  That  by  an  act  of  parliament  in  the  forty-seventh  Edward  the 
Third,  the  said  charter,  and  all  and  singular  the  grants  and  liberties  and  acquit- 
tances, and  all  things  contained  and  specified  therein,  and  the  perambulation 
exemplified  by  the  letters  patent,  were  ratified  and  confirmed  to  the  burpresses 
of  Bristol  and  their  successors ;  that  that  act  was  never  repealed,  but  still  con- 
tinued in  force.  It  was  then  stated  that,  according  to  the  belief  of  tlie  party 
who  made  the  affidavit,  at  the  time  of  the  granting  the  charter  and  the  passing 
of  the  act  of  parliament,  one  of  the  liberties,  privileges,  and  customs  of  the 
town  of  Brittoi  was,  that  the  buigesses  should  choose  from  among  themselves, 
each  and  every  year,  a  burgess  to  be  mayor,  and  that  at  or  before  the  granting 
of  the  charter,  and  confirmation  thereof,  there  was  no  common  council  distinct 
from  the  buigesses ;  that  by  charter  of  King  Henry  the  Eighth,  on  the  5th  of 
July,  in  the  Uiirty*fourth  year  of  his  reign,  BrUioi  was  made  a  city ;  thai  in 
the'fourth  year  of  Henry  the  Sixth  the  charter  and  former  act  of  parliament 
were  recognized  by  parliament )  that  in  the  twenty-'fifth  year  of  the  reign  of 
Charles  the  Secondi  a  certain  number  of  the  members  of  the  corporation  of 
Bristol  attempted  to  surrender  the  rights  and  privileges  of  Bristol  to  his 
majesty,  but  that  such  surrender  was  *never  enrolled  of  record ;  that  rt4|3 
King  Charles  the  Second,  by  letters  patent  bearing  date  the  2d  of  June^  *- 
in  the  thirty-sixth  year  of  his  reign,  granted  that  the  citizens  and  inhabitants  of 
Bristol  should  be  a  body  politic  and  corporate,  by  the  name  of  the  mayor, 
buigesses,  and  comuionalty  of  the  city  of  Bristol.  By  thai  charter  the  right 
of  electing  a  mayor  and  sheriffs  was  to  he  in  the  common  council;  and  there 
was  also  reserved  to  the  king  a  power  of  removing  the  mayor,  recor«der»  or  any 
of  the  aldermen,  or  the  sheriffs,  or  any  one  or  more  of  the  common  council,  or 
the  common  clerk  steward,  or  coroners  of  the  city.  The  affidavit  then  set 
forth  a  proclamation  issued  in  the  fourth  year  of  King  James  the  Second,  which 
proclamation,  after  reciting  that  his  majesty  was  resolved  to  restore  all  his  cities 
to  the  same  state  as  they  were  in  before  any  surrender  of  their  charters,  deeds* 
and  franchises,  declared  that  corporations  whose  deeds  of  surrender  were  noi 
enrolled,  or  judgment  entered  against  them,  (of  which  the  corporation  of  Brit' 
tol  was  one,)  and  the  mayor,  bailiffs,  ^c,  and  the  menabers  respectively,  upqa 
the  publicatioii  of  that  proclamation,  should  take  upon  themselves  to  act  and 
proceed  as  a  body  politic ;  that  that  proclamation  was  accepted  and  acted  upon 
by  the  mayor,  buigesses,  and  commonalty  of  Bristol;  and  that  the  surrender 
was  cancelled  by  £e  king.  That  the  common  council  of  the  city  of  Bristol 
acted  upon  the  said  charter  of  the  36  Car.  3,  or  upon  some  subsequent  char- 
ter, which,  (if  there  were  any  such,)  the  deponent,  one  of  the  buigesses, 
believed  to  be  void  in  this  respect ;  and  that  he  received  no  notice,  at  any  time 
previous  to  or  on  the  29th  of  September,  1826,  to  attend  on  that  or  any  other 
previous  day,  for  the  election  of  a  mayor  of  the  said  city  for  the  year  then 
ensuing;  and  deponent  believed  that  no  such  notice  *was  given  to  any  r«4|4 
of  the  burgesses  for  such  purpose,  unless  to  certain  select  bodies  of  the  ^ 
corporation,  consisting  of  the  mayor,  aldermen,  and  common  councilmen, 
amounting  together  to  about  forty-three  persons.  That  at  a  meeting  of  these 
said  select  bodies  Haythorne  was  elected  to  be  mayor,  and  that  all  buigesses 
except  the  said  bodies  and  their  officers  were  excluded  from  being  present,  or 
voting  at  the  meeting.  Many  other  buigesses  made  affidavits  that  Uiey  had  not 
any  notice  of  the  meeting.  Upon  these  affidavits  two  objections  to  the  election 
of  Haythorne  were  raised ;  first,  that  it  appeared,  by  the  charter  of  the  28 
Edw.  1,  that  the  mayor  was  at  that  time  elected  by  the  burgesses,  (not  by  a 
select  body  of  them,)  and  that  the  charter  47  Edw.  3,  did  not  alter  the  mode 
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of  election,  but  confirmed  all  former  customs.  That  the  latter  charter  haviiur 
t)een  ratified  by  act  of  parliament,  had  the  authority  of  such  an  act,  and  could 
not  be  altered  by  any  subsequent  charter  from  the  crown,  and  that,  conse- 
quently, the  mayor  ought  still  to  be  elected  by  the  buigesses  at  large,  and  not 
by  tlie  select  body.  Secondly,  that  if  the  charter  of  the  47  Edw»  3,  might  be 
altered  by  subsequent  charters,  that  had  not  been  done ;  for  that  the  surrender 
to  Charles  II,  was  void,  and,  consequently,  the  charter  founded  upon  that  sur 
render  was  also  void,  and  the  old  customs  and  privileges  of  the  corporation  of 
Bristol  remained  unaltered. 

The  affidavits  against  the  rule  were  made  by  the  chamberlain  of  the  qity  and 
county  of  Bristol^  who  had  the  custody  of  the  charters  and  other  documents 
belonging  to  the  corporation,  and  by  the  deputy  keeper  of  his  majesty's  records 
in  the  Towers  to  whom  the  ch&rters  and  documents  had  been  delivered  for  the 
*4151    P^^^'P^^®  ^^  examination.  Those  affidavits  first  set  out  a  charter  ^granted 

-■  by  queen  .^nne,  in  the  ninth  year  of  her  reign,  by  which  she  granted 
to  the  mayor,  burgesses  and  commonalty  of  the  city  of  Bristol^  (amongst  other 
things,)  that  there  should  be  out  of  the  better  and  more  discreet  citizens  forty 
persons  besides  the  mayor,  who  should  be  the  common  council,  and  that  as 
often  as  it  should  happen  that  any  mayor,  recorder,  sherififs,  common  council- 
men,  common  clerk,  steward  of  the  court  of  the  sherifTs  of  the  county  of  Bris* 
loU  or  coroners  of  the  said  city,  should  die  or  be  removed,  or  go  out  of  his  or 
their  office  or  offices,  or  that  any  election  of  the  aforesaid  officers  or  of  any  one 
or  more  of  the  same  should  thereafter  be  vacated  or  rendered  ineflfectual  by  in- 
capacity or  refusal,  or  by  any  other  means,  that  then  and  in  every  such  case 
another  fit  person  or  other  fit  persons  should  be  duly  elected  from  time  to  time 
by  the  common  council  of  the  said  city  of  Bristol^  or  by  the  greater  part  of 
the  same  into  those  offices  respectively,  and  should  be  sworn  by  the  mayor  of 
the  said  city,  or  by  such  other  person,  at  such  times  and  in  such  place  and 
manner  as  had  been  used  and  accustomed  in  the  said  city  in  that  respect  for 
the  space  of  forty  years  then  last  past*  By  another  clause  in  that  charter,  her 
majesty  released  to  the  mayor,  burgesses,  and  commanalty  of  the  city  of  Bris*' 
tol^  and  to  their  successors,  all  power  and  authority  reserved  to  King  Charles 
the  Second,  by  his  letters  patent,  bearing  date  the  2d  of  June,  in  the  thirty- 
sixth  year  of  his  reign,  concerning  the  signifying  the  royal  approbation  of  the 
mayor,  d^.,  and  all  power  reserved  of  removing  the  mayor  and  other  officers, 
or  any  of  the  common  council.  The  affidavit  then  stated,  that  this  charter  of 
queen  Anne^  was  accepted  by  the  mayor,  burgesses,  and  commonalty  of  the 
*4161   ^'^^  ^^  Bristol^  and  had  *ever  since  been  acted  upon,  and  that  the  uni- 

-■  form  and  constant  practice  and  usage  had  been  that  on,  &c.,  in  every 
year  the  mayor,  aldermen,  sheriffs,  and  common  council  met  in  the  GuUdhaU^ 
to  elect  the  mayor  and  sherifiFs  for  the  ensuing  year,  when  the  mayor  for  the 
time  being  proposed  one  of  the  common  council  to  be  the  new  mayor,  the  al- 
dermen and  sheriffs  another  of  the  common  council,  and  tlje  residue  of  the 
common  council  a  third,  and  that  one  of  the  three  proposed  who  had  the  great* 
est  number  of  voices  of  the  whole  of  the  common  council  in  his  favor,  was 
declared  elected.  It  was  further  stated,  that  from  the  year  1508,  tlie  books  of 
the  corporation  contained  a  regular  series  of  entries  of  the  elections  of  the 
mayor  for  each  year,  and  during  the  whole  of  that  period,  it  appeared  from 
those  entries,  that  the  elections  were  made  by  the  common  council  in  the  man- 
ner above  stated ;  that  before  the  commencement  in  1598,  of  this  regular  series 
of  entries,  there  were  some  entries  of  elections  of  mayors  in  the  reigns  of 
Henry  VI.  and  Henry  VII.,  and  that  it  appeared  from  Uiem  that  all  the  elec- 
tions of  mayors  were  by  the  common  council  exclusively ;  that  there  was  no 
entry  in  any  of  the  books,  papers,  or  documents  of  the  corporation,  of  any 
elections  of  the  mayors  by  any  other  persons  than  the  common  council,  ajad 
that  the  burgesses  and  commonality  never  exercised,  or  claimed  to  exercise,  any 
right  or  interference  in  the  election  cf  mayors.  The  affidavit  of  the  deputy 
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keeper  of  the  records  in  the  Tower  stated,  that  from  examining  t]ie  books,  doc- 
uments, and  papers  delivered  to  him  by  the  chamberlain  of  the  cit^  of 
BrUtoU  it  appeared  to  him,  and  he  belicTed,  that  the  corporation  of  Brutol^ 
was  a  corporation  by  prescription,  and  that  before  the  charter  granted  to  the 
•corporation  in  the  forty-seventh  year  of  King  Edward  the  Third,  there  r^Ayj 
was  a  mayor  and  common  council  in  the  corporation.  That  the  earliest  >- 
entry  of  an  election  of  mayor  in  the  books  of  the  corporation  was  in  the  reign 
of  Htnry  the  Sixth.  That  there  were  entries  of  such  elections  in  ihe  reigns 
of  Henry  the  Sixth  and  Henry  the  Seventh,  and  tliat  such  elections  were  by 
the  common  council  exclusively.  That  no  entry  of  such  election  by  any  other 
persons  could  be  found. 

A  copy  of  one  of  the  entries  of  the  election  of  mayor  in  the  time  of  Henry 
the  Sixth,  was  then  set  out,  by  which  it  appeared,  that  '^  Robert  Sturmy  that 
time  mayor,  J.  B,^  J.  6\,  ^c,  with  all  the  notable  persons  of  the  whole  com- 
mon council  of  the  town  of  Brieiow^  assembled  in  their  council  house,  and  by 
their  right,  discreet,  and  sad  advisements  chosen  R,  H,  tohe  mayor  during  the 
year  next  coming,  ^dc.  Which  mayor,  and  all  the  notable  persons  aforesaid, 
after  the  said  election  done,  enacted  and  established  the  ordinances  that  fol- 
low," &c. 

The  proceedings  in  Parliament  in  the  47th  Ed.  3,  were  then  set  out  from  the 
rolls  of  Parliament,  by  which  it  appeared,  that  the  commons  by  their  petition 
exhibited  in  the  Parliament,  prayed  the  king  as  follows  :  <*  Please  our  lord  the 
king  of  his  good  and  especial  grace,  to  grant  that  your  gracious  charter  made 
to  your  lieges,  burgesses  of  your  town  of  BrihloU  containing  that  the  said  town 
wi&  the  suburbs  and  precincts  thereof  shall  be  a  county  by  itself,  and  the  fran- 
chises by  you  granted  to  your  said  burgesses  by  the  same,  shall  be  by  you 
ratified  and  confirmed  in  this  present  Parliament,  together  with  the  perambula- 
tion thereof  made  by  your  commission,  and  returned  into  your  chancery  of  the 
•said  precincts,  and  of  the  bounds  thereof,  and  the  commons  pray  that  r«4|  g 
this  bill  be  confirmed  in  this  present  Parliament."  The  answer  to  this  *- 
petition  was  as  follows :  **  It  is  assented  and  agreed  in  Parliament,  that  the 
charter,  franchises,  and  perambulation  whereof  this  bill  makes  mention,  be  rat« 
ified,  approved,  and  confirmed  to  the  burgesses  of  the  town  of  Bristol^  and  to 
their  heirs  and  successors,  under  the  king^e  great  $eal,^*  The  affidavit  then 
stated,  that  ai\er  the  said  petition  and  answer.  King  Edward  the  Third,  by  an 
inspeximua  charter,  reciting  the  former  charter,  separating  the  town  of  Bri$toU 
with  the  suburbs  and  precincts  from  the  counties  of  Giouceater  and  Somerset^ 
and  also  reciting  the  letters  patent  exemplifying  the  perambulation  of  the  metes 
and  bounds  of  the  said  county  of  Bristol,  returned  into  chancery,  did  by  the 
assent  and  agreement  of  the  prelates,  nobles,  great  men,  and  commonalty  in 
Parliament,  ratify,  approve,  and  confirm  forever  to  the  burgesses  of  Bristol, 
their  heirs  and  successors,  as  well  the  said  recited  charters,  and  all  and  singu- 
lar the  grants,  liberties,  and  acquittances,  and  all  other  things  contained  therein, 
as  the  said  perambulation  exemplified  as  aforesaid,  the  granting  part  of  which 
said  charter  was  as  follows  :  **  We  by  the  assent  and  agreement  of  the  pre- 
lates, nobles,  great  men,  and  commonalty  being  in  our  Parliament,  called 
together  at  IFestminster,  on  the  morrow  of  Saint  Edmund  last  past,  do  for  us 
and  our  heirs,  by  virtue  of  these  presents,  ratify,  approve,  and  confirm  forever 
to  the  said  burgesses  of  Bristol^  and  to  their  heirs  and  successors,  as  well  oiir 
said  charter  and  all  and  singular  the  grants,  liberties,  and  acquittances,  and  all 
other  things  contained  and  specified  in  the  same  charter,  as  the  said  "per-  r»4|9 
ambulation  exemplified  by  our  letters  patent  aforesaid  concerning  the  *- 
metes  and  divisions  so  made  between  the  aforesaid  counties  of  Gloucester  and 
Somerset,  and  the  said  county  of  Bristol,  or  the  borders  and  bounds,  and  those 
letters  and  all  and  singular  the  things  contained  in  those  letters,  as  our  chartei 
and  letters  aforesaid  more  fully  testify.     In  witness  whereof  we  have  causec 
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these  oar  letters  to  be  made  patent.   Witness  ourselves  at  WeBtminttetf  on  the 
20th  of  DtctmbtTy  in  the  forty-seventh  year  of  our  reign.** 

7%e  Atiomey^Omtral^  Searieii^  Taunion^  IaMow^  and  G.  R.  Cro9a 
showed  cause.  If  the  charter  granted  to  this  corporation  by  Queen  ^nne  be 
a  valid  charter,  it  furnishes  a  complete  answer  to  this  application ;  for  the  affi- 
davits show  the  election  of  Mr.  Haj/ihome  to  have  been  according  to  that  char- 
ter. The  first  objection  made  on  moving  for  the  rule  was,  that  before  the 
charter  of  the  47th  JSdw.  8,  no  common  council  existed  in  BriBtoU  that  none 
was  constituted  by  that  charter,  and  that  the  charter  having  been  confirmed  by 
act  of  parliament,  could  not  be  altered  by  any  subsequent  charter  from  the 
crown.  That  objection  is  founded  upon  a  mistaken  supposition  that  the  char^ 
ter  of  the  47th  xdw.  3,  was  confirmed  by  act  of  parliament.  The  document 
extracted  from  the  rolls  of  parliament  cannot  be  considered  as  an  act  of  the 
legislature  confirming  the  charter ;  it  is  a  mere  petition  firom  the  commons  to 
the  king,  that  he  would  confirm ;  and  accordingly  his  answer  was,  that  he 
would  confirm  the  charter  under  his  great  seal ;  and  it  appears  that  he  did  so. 
Admitting,  then,  that  no  common  council  existed  at  that  time,  there  is  nothing 
*4201   ^  B^ov  ^^^  >uch  a  body  might  not  afterwards  be  *IawfiiUy  constituted 

J  by  the  authority  of  the  crown ;  and  the  entries  in  the  corporation  books 
plainly  show  that  such  a  body  did  afterwards  exist  in  the  reign  of  Hen,  6,  and 
did  then  elect  the  mayor.  It  is  unnecessary  to  notice  the  charter  granted  by 
Car*  2,  because  that  being  founded  upon  a  void  surrender,  was  itself  void. 
But  no  valid  objection  can  be  made  to  the  charter  of  Queen  Anne,  The  only 
one  that  can  be  suggested  is,  that  it  releases  the  power  of  a  motion  reserved  to 
the  crown  by  the  charter  of  Car,  2,  and,  consequently,  treats  that  as  an  exist- 
ing charter,  and  that  the  Queen  being  deceived  as  to  that  fact  her  charter  is 
void.  But  the  existence  of  the  former  charter  is  no  where  treated  as  the  con* 
sideration  for  the  new  grant ;  and,  therefore,  supposing  the  mistake  suggested 
to  have  existed,  it  will  not  vitiate  that  grant.  If  so,  the  mayor  was  duly  elected, 
and  the  rule  must  be  dischaiged. 

WUde^  Serjt.,  Merewether^  TindaH^  and  Bampate^  contra.  The  charter  of 
the  28th  Edw,  1,  which  directs  the  burgesses  of  Briaiol^  as  often  as  they 
should  moose  their  mayor,  to  present  him  to  the  constable  of  the  castle,  shows 
that  at  that  time  the  election  was  by  the  burgesses  at  laige,  and  not  by  a  select 
body.  No  alteration  is  suggested  to  have  been  made  before  the  47th  £dw»  8 ; 
when  Bristol  was  made  a  county  of  itself,  and  that  grant  and  all  former  privi- 
legcF  were  confirmed  by  that  which  those  who  applied  for  the  information  call 
an  act  of  parliament,  but  which  the  other  side  contend  is  improperly  so  called. 
Now  the  petition  is,  that  the  king  would  confirm  the  grant  *«  in  diat  present 
parliament."  The  king,  by  his  answer,  agreed  that  it  should  be  so,  and  after* 
'4211   ^^^  ^^  ^^^  confirm  it,  *«by  the  consent  and  agreement  of  the  *pre- 

J  lates,  nobles,  great  men,  and  commonalty  being  in  our  parliament 
called  together,**  The  confirmation  was,  therefore,  clearly  an  act  of  the  king 
in  parliament.  The  forms  of  statutes  were  not  the  same  then  as  now ;  but» 
taking  the  whole  proceeding  together,  the  confirmation  was  clearly  an  act  of  the 
whole  legislature,  and  consequently  the  constitution  of  the  corporation  of  Bris 
tol  could  not  afterwards  be  altered  by  the  royal  authority  alone.  Rex  v.  Miller^ 
6  T.  R.  268.  But  supposing  the  court  to  be  of  opinion  that  those  proceedings 
luve  not  the  force  of  an  act  of  parliament,  the  next  question  is,  whether  the 
mode  of  electing  a  mayor  now  adopted  has  been  ordained  by  any  valid  charter. 
The  charter  of  the  36th  Car,  2,  was  founded  upon  a  void  surrender,  and  was 
therefore  abo  void,  and  could  have  no  effect  upon  the  rights  and  customs  of  the 
corporation.  The  charter  of  Queen  Anne  was  evidently  granted  upon  the  sup- 
position that  the  charter  of  Car,  2,  was  binding ;  its  principal  object  appears  to 
nave  been  to  release  certain  rights  reservjed  to  the  crown  by  that  charter,  for, 
with  the  exception  of  the  releasing  part,  it  is  almost  wholly  a  charter  of  con- 
fi;mation.     The  charter  of  Car.  2,  being  void,  it  appears  that  Queen  Anne  was 
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deceived  as  to  the  main  reason  for  making  a  new  grant;  that  grant  was  tiere- 
fore  void.  Assuming,  however,  the  opinion  of  the  court  to  be  in  lavor  of  this 
latter  charter,  still  it  does  not  warrant  the  mode  of  proceeding  adopted  at  the 
election  of  Hayikomt.  It  requires  the  election  to  be  **  at  such  times,  and  in 
such  place  and  manner  as  had  been  used  and  accustomed  in  the  said  city  in 
that  respect  for  the  space  of  forty  years  then  last  past.*'  The  charter  of  36th 
Car.  2,  appointed  the  election  of  mayor  to  be  by  the  common  council ;  r« ^22 
but  even  supposing  the  corporation  to  have  acted  under  that  void  pro-  '- 
vision  until  the  charter  of  the  9  t^nn,  still  the  words  of  the  latter  charter  would 
not  be  satisfied  by  acting  according  to  the  mode  pointed  out  by  the  charter  of 
Car.  2,  for  the  electicm  is  to  be  as  had.  been  used  for  forty  years,  which  period 
extends  beyond  the  36th  Car.  2.  In  order  to  obviate  that  difficult}-,  reliance 
is  placed  upon  the  entries  m  the  time  of  H.  6,  which  state  that  the  mayor  was 
elected  by  the  notable  men  of  the  common  council  assembled  in  the  council 
house*  But  there  is  nothing  to  show  that  up  to  that  period  the  common  coun- 
cil was  known  as  a  select  body  apart  from  the  commonalty.  There  is  not  a 
single  entry  of  the  election  or  appointment  of  any  person  to  be  a  common 
councilman,  nor  to  show  of  what  number  the  body  consisted,  nor  what  qualifi- 
cation was  required  of  its  members.  It  is,  therefore,  but  reasonable  to  suppose, 
that  where  the  common  council  assembled  in  the  council  house  is  spoken  of  in 
the  old  entries,  such  of  the  commonalty  as  thought  fit  to  attend  at  the  council 
house  were  designated.  At  all  events,  these  questions  are  very  important,  and 
present  much  difficulty;  and  where  that  is  the  case,  according  to  the  usual 
practice  of  the  court,  such  rales  as  the  present  are  made  absdutCf  in  order  that 
the  matter  may  receive  a  more  mature  consideration  than  can  be  given  to  iton 
m6tion.t 

*Abbott,  G.  J.  I  think  that  this  rule  ought  to  be  dischaiged.  It  is  rt^oo 
a  fact  not  now  controverted,  tfiat  as  far  at  least  as  living  memory  can  ^ 
go,  the  election  of  mayor  of  the  city  of  BrUtoi  has  been  conformable  to  that 
mode  in  which  the  oflicer  against  whom  this  application  was  made,  was  elected. 
It  is  not  distinctly  controverted  that  the  same  mode  of  election  has  prevailed 
ever  since  the  granting  of  the  charter  of  Queen  ^tme ;  and  no  instance  has 
been  shown  of  an  election  in  a  diflerent  mode  since  that  time.  But  it  is  said, 
that  an  election  under  the  charter  of  Queen  Arme  cannot  be  good,  for  two  rea^ 
sons :  first,  because  that  charter  must  be  taken  to  be  different  from  the  charter 
of  the  47th  Edw.  3,  and  that  a  proceeding  took  place  in  that  reign  which  had 
the  effect  of  preventing  the  crown  from  granting  any  new  charter  to  the  city 
of  Bristol^  varying  in  its  provisions  from  those  contained  in  that  charter  or  the 
liberties  that  had  been  previously  enjoyed  by  the  citizens.  Another  ground 
of  objection  made  to  the  charter  of  Queen  Annt  is  this :  that  the  charter  is  in 
itself  void,  on  the  supposition  that  the  Queen  was  deceived  when  she  made  that 
grant,  inasmuch  as  it  was  founded  upon  the  supposed  existence  of  a  charter  of 
the  86th  of  Charles  the  Second,  which  charter  was  in  truth  void,  being  founded 
upon  a  surrender  invalid  for  want  of  enrolment. 

I  will  consider  each  of  those  grounds  separately.  First  as  to  the  proceedings 
which  took  place  in  the  47th  year  of  Edward  the  Third.  It  appears  that  on 
the  8th  of  August^  in  the  47th  vear  of  his  reign,  King  Edward  the  Third  by 
his  charter  confirmed  for  himself  and  his  heirs  to  the  burgesses  of  Bristol  aU 
former  liberties,  and  granted  that  Bristol  should  thenceforth  be  a  county  of 
itself  to  be  comprised  within  certain  metes  and  bounds ;  *that  in  the  t^a^m 
following  month  the  king  issued  a  commission  for  a  perambulation,  in   ■- 

t  A  flimiUr  mle  htd  been  obtained  against  the  sberififl  of  Bristol;  the  facte  stated  in 
the  affidavits  were  the  same,  except  that  an  entry  of  the  election  of  a  shenff*  in  the  reign 
of  U,  5,  which  was  alleged  to  be  bf  the  mayor  and  common  council,  was  followed  by  a 
return  to  the  crown  by  the  whole  corporation^  which  stated,  "  We,  the  mayor  and  oom- 
monalty,  dLc.'*  This,  it  was  said,  proved  that,  by  **  common  conasel,"  the  whole  com* 
Bonalty  wars  d«s%nated. 
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order  to  ascertain  ihe  metes  and  bounds  of  the  county  of  the  city  of  Br%9toU 
After  that  commission  had  been  issued,  and  the  return  made  to  it,  a  proceed- 
ing took  place  in  pariiament  which,  it  is  insisted,  is  an  act  of  oariiament  in 
itself,  and  confirms  all  that  had  been  done  in  August  and  Septemoer  preceding 
by  the  king,  and  that  the  effect  of  it  was  to  prevent  the  king  from  varying  with- 
out an  act  of  parliament,  the  customs,  liberties,  and  privileges  confirmed  by  the 
charter*  Now,  one  question  is,  whether  that  effect  can  properly  be  given  to 
this  proceeding  in  pariiament  ?  It  begins,  (as  many  ancient  statutes  do,)  in  the 
form  of  a  petition  or  application  by  the  commons  to  the  king,  and  this  is  fol- 
lowed by  an  answer  from  the  crown.  The  commons  address  Siemselves  to  the 
king  and  say,  •*  May  it  please  our  Lord  the  King,  of  his  good  and  especial 
grace,  to  grant  that  your  gracious  charter  made  to  your  lieges,  buigesses  of  the 
town  of  Srittol,  containing,  Ac.  shall  be  by  you  ratified  and  confirmed  in  this, 
present  pariiament,  together  with  the  perambulation,  dec.  And  the  commons 
pray  that  this  bill  be  confirmed  in  this  present  parliament."  That  being  the 
prayer  of  the  commons,  let  us  now  see  what  was  the  king's  answer.  "  It  is 
assented  and  agreed  in  parliament,  that  the  charter  franchises  ai|d  perambula- 
•  tion,  whereof  Sun  bill  makes  mention,  be  ratified,  approved,  and  confirmed  to 
the  burgesses  ot  the  town  of  Bristol,  and  their  heirs  and  successors.*'  If  it  had 
stopped  there,  it  might  with  great  reason  have  been  contended,  that  this  con« 
firmation,  at  die  prayer  of  the  commons,  of  that  which  had  previously  been 
done  by  t^iC  crown  m  &e  month  of  August,  was  in  itself  an  act  of  parliament. 
*42fil  ^"^  ^^  ^^^^  °^^  '^^P  ^ere ;  *for  the  answer  goes  on  to  say,  that  this 
J  shall  be  done  tmder  the  kmg*s  great  seal,  clearly  referring  to  a  coni* 
firmation  that  was  to  take  place  by  some  act  that  was  to  be  aflerwards  done  by 
the  king  himself.  Then  there  is  a  charter  dated  in  December  in  the  same  year 
of  King  Edward  the  Third,  shortly  reciting  this  proceeding,  and  then  going  on 
to  say,  that  *^  by  the  assent  of  the  prelates  and  nobles,  £c.,  we  do  ratify  and 
confirm  the  previous  charter  which  has  been  granted  by  us."  This,  therefore, 
is  a  proceeding  entirely  different  from  that  which  was  the  subject  of  considera* 
lion  and  decision  in  the  case  of  Bex  v.  Miller,  6  T.  R.  268.  There  the  con- 
stitution  of  the  corporation  was  settled  by  act  of  parliament,  and  it  waslield 
that  it  could  not  be  varied  by  the  acceptance  of  any  charter  inconsistent  with 
that  act  of  pariiament.  I  find  no  fault  with  any  dictum  of  any  learned  Judge 
in  fhat  case,  that  that  which  had  been  settled  by  the  joint  act  of  the  legislature 
could  not  be  altered  by  the  crown ;  but  this  case  is  quite  different.  Here  the 
king  specially  reserved  to  himself,  in  his  answer  to  the  commons,  that  any  rati- 
fication whatever  which  should  be  made  in  conformity  to  the  prayer  and  desire 
of  the  commons,  should  be  his  own  act  under  his  great  seal.  It  seems  to  me« 
then,  that  the  proceeding  in  the  47th  year  of  ttie  reign  of  Edward  the  Third 
had  not  the  effect  of  preventinff  the  crown  from  granting  in  future  any  valid 
charter,  varying  in  its  provisions  from  those  in  the  charter  of  the  47th  of 
Edward  the  Third,  and  varying,  amongst  other  things,  the  mode  of  electing 
corporate  officers. 

I  eome  now  to  consider  tiie  next  ground  of  objection,  and  that  applies  to  the 
^^4261  ^^^^^  ^  Queen  Atme.  *That  charter  is  said  to  be  void,  because  the 
^  queen  was  deceived  when  she  made  the  grant,  for  that  she  manifestly 
granted  this  charter  in  consideration  of  the  supposed  validity  of  the  charter 
granted  by  King  Charles  the  Second ;  that  charter  being  really  invalid  inas* 
much  as  it  was  fcmnded  upon  a  surrender,  which  was  void  for  want  of  enrol- 
iMDt  The  question  then  is,  whether  tiie  charier  of  Queen  Avme,  was  founded 
on  diat  of  Charks  the  Second.  It«ppears  to  me  that  it  was  not  It  does  not 
iwgin  by  reciting  it,  it  does  not  oonfirm  it  The  only  reference  mode  to  it  is, 
4fast  the  queen  rdeases  to  &o  oorporotion  that  power  of  removiiv  its  membon 
windi  hiui  been  reserved  hv  the  charier  of  Ckmks  the  Second,  and  releases 
any  joit  canoe  of  compiafait  which  nighft  bo  ogarast  the  corporation  for  not 
having  acted  in  all  respects  iii  conlbnnity  to  it,  or  ofon  in  oppooilaoa  to  it 
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Now,  does  that  import  that  the  queen  was  then  acting  in  conformity  to  the 
charter  of  Charle$  the  Second  ?  Might  it  not  happen  that,  at  that  time,  the 
queen,  for  the  sake  of  ease  and  quiet  to  the  corporation  of  the  city  of  Briftok 
and  for  the  avoiding  of  all  doubts  and  questions  that  might  be  made  during  her 
own  reign  or  in  after  times,  should  declare  :  «*  I  release  you  from  all  those 
odious  powers  of  amotion  which  were  re8erved»by  the  charter  of  King  CharUa 
the  Second,  and  if  any  of  you  have  offended  against  the  terms  of  that  charter,  I  re- 
lease you  from  the  consequences  of  that  also.'*  It  seems  to  me,  that  that  is  by 
far  the  most  reasonable  construcdon  to  be  put  upon  that  charter ;  and  then  the 
very  ground  of  the  aigument  fails  altogether. 

The  points  which  I  have  already  mentioned  are  questions  of  law.  I  come 
now  to  consider  that  which  is  rather  a  matter  of  fact  than  of  law.  By  the 
charter  of  Queen  wfnne,  *the  mayor  and  the  sheriffs  are  to  be  elected  r«427 
'by  the  common  council  in  such  manner  as  they  have  been  elected  for  ^ 
the  space  of  forty  years  prior  to  the  granting  of  that  charter.  That  space  of 
forty  years  will  go  back  beyond  the  date  of  the  charter  of  Charle»  the  Second. 
The  affidavits  in  answer  to  the  rule,  show  that  the  present  election  has  been 
made  conformably  to  the  usage  that  has  prevailed  from  the  time  of  the  charter 
of  Queen  \dnne,  and  if  they  had  stopped  there,  that  of  itself  would  be  evidence 
that  it  had  been  the  usage  for  forty  years  before  ;  for  we  must  suppose  that  the 
usage  which  is  found  to  have  prevailed  immediately  after  the  acceptance  of 
that  charter,  was  conformable  to  the  terms  thereby  imposed.  But  those  who 
have  made  the  affidavits  have  not  stopped  there ;  for  they  have  shown,  that 
ever  since  the  reign  of  Queen  Eiizabilh,  this  has  been  the  uniform  course.  It 
has  been  said,  that  all  that  has  been  done  since  the  time  of  Queen  ^nne^  and 
for  above  forty  years  before  that  charter,  is  entitled  to  no  weight ;  because  it 
appears  from  the  affidavits  that  the  same  practice  prevailed  in  the  reign  of 
Queen  Elizabttkj  when,  in  fact,  there  was  no  select  body  ;  no  common  coun« 
cil.  It  has  been  contended  that  the  first  institution  of  a  common  council,  as  a 
select  body,  was  by  the  charter  of  King  CAar/e«  the  second.  But  it  by  no 
means  appears  that  the  documents  which  have  been  referred  to  in  the  argu- 
mentB  or  affidavits  prove  any  such  thing.  There  is,  indeed,  in  the  reign  of 
Htnry  the  Fifth,  an  entry,  that  (in  consequence  of  the  death  of  an  individual 
during  the  year  he  was  serving  the  office  of  sheriflT,)  at  a  meeting  of  the  good 
men  of  the  common  council  assembled  together  in  the  council  house,  tfiey 
elected  out  of  themselves  three  persons,  in  order  that  out  of  those  three 
^persons  one  might  be  chosen  by  the  king  and  his  council  as  sheriff  of  r«^28 
JiristoL  And  then  a  return  was  made  to  the  crown  of  that  election  by  •- 
the  corporation  containing  these  words  :  **  We,  the  mayor  and  commonalty  of 
our  common  assent  have  chosen  three  persons  out  of  ourselves,  in  order  that 
out  of  the  three  persons  one  may  be  chosen  by  our  lord  the  king  and  his  coun- 
cil as  sheriff  of  Bristol"  And  it  is  insisted,  that  this  is  a  return  made  by  the 
body  corporate  at  large,  and  that  it  is  wholly  inconsistent  with  the  fact  of  the 
election  having  been  made  by  a  select  body.  It  does  not  appear  to  me  that 
there  is  any  inconsistency  in  that  respect.  The  corporation  at  laige  would  be 
to  make  a  return  of  the  persons  elected,  out  of  whom  the  Crown  was  to  choose 
one.  They  might  very  well  say,  "ice  have  elected  according  to  ancient 
usage,"  the  fact  being  that  the  election  was  not  at  an  assembly  of  the  body  at 
large,  but  at  an  assembly  of  a  select  body,  supposing  such  a  select  body  to 
have  existed  and  to  have  exercised  that  privilege  for  a  long  period  of  years.  It 
appears  to  me,  therefore,  that  those  documents  by  no  means  establish  that  there 
did  not  exist  a  body  called  a  common  council  as  far  back  as  the  time  of  Queen 
Elizabeth  and  much  further,  but  on  the  contrary,  that  the  entry  of  the  election 
by  the  common  council  serves  to  show  that  there  was.  But  then  it  is  said, 
there  is  no  entry  in  any  of  the  corporation  books  of  the  election  of  common 
councilmen  antecedent  to  that  time,  to  show  how  they  were  elected.  That  may 
be  very  true.    I  have  no  doubt  in  my  own  mind  that  the  common  councilmep 
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before  the  reign  of  Charlei  the  Second,  had  been  very  irregularly  selected  and 
choeent  and  not  perhape  according  to  any  definite  or  precise  rule. 
*4201  ^^^^"^^'^  ^^^  to  be  BO,  *f  they  had  existed  as  a  body  known,  although 
•I  irregularly  chosen,  yet  when  the  charter  of  Queen  Jinne  comes  to  make 
good  that  which  has  been  so  done,  it  is  immaterial  to  inquire  whether  the  body 
by  which  it  had  been  done  were  duly  and  regularly  constituted. 

For  these  reasons  I  think  we  ought  to  dischaige  these  rules.  I  have  given 
my  opinion  somewhat  at  length,  but  I  confess  I  do  not,  for  one,  entertain  any 
doubt  upon  the  law  or  the  (acts  of  the  case  ;  and  not  entertaining  any  reason- 
able doubt,  1  think  I  am  called  upon  to  dischaige  this  rule,  for  what  otherwise 
should  we  be  doing !  If  we  granted  a  rule  on  any  trivial  grounds,  we  should 
be  calling  into  doubt  the  rule  and  government  of  one  of  the  most  important  cor- 
porations of  this  kingdom.  We  ought  to  be  very  careful  before  we  set  on  foot 
a  proceeding  that  may  have  the  effect  of  disturbing  such  a  corporation.  I  do 
not  mean  to  say  that  the  law  is  to  differ  in  the  case  of  a  great  corporation,  from 
that  which  it  would  in  a  small  corporation.  But  what  I  mean  is  this  :  that  in  pro* 
portion  to  the  importance  of  any  subject  which  is  presented  to  our  consideration, 
the  human  mind  is  so  constituted,  or  my  mind  at  least  is  so  constituted,  as  to  re- 
quire somewhat  more  of  conviction,  or  rather  of  proof,  before  I  consent  to  in- 
terfere with  long  established  usages  and  customs. 

Batlxt,  and  Holroto,  Js.,  concurred.  Rule  discharged.! 

t  Liitledale,  J.,  bad  ffone  to  chambers. 

On  moviDg  for  the  rule  affainst  the  sherifia,  Wilde,  Serjc,  made  another  objection  to 
Ibe  electioHt  vis.,  that  they  bad  been  in  office  within  three  years  next  before,  which,  ho 
contended,  was  contrary  to  the  i  R.  2,  e.  11.  "It  is  ordained  that  none  that  bath  been 
iberiff  of  any  county  by  a  whole  year  shall  be  within  three  years  next  ensuing  chosen 
again.** 

Ftr  Curiam.  We  think  that  does  not  apply  to  the  case  of  a  town  corporate,  although 
it  may  be  a  county  of  itaelf. 

Rule  refused  on  that  point. 


•430]  *The  KING  v.  The  Jusaces  of  WARWICK. 

Where  a  coroner  holds  two  or  more  inquisitions  at  the  same  place  on  the  same  day,  he  is 
only  entitled  to  one  sum  of  9d.  a  mile  for  travelling  expenses,  from  the  place  of  bis 
abode  to  the  place  where  the  inquisitions  are  holden. 

A  RULE  had  been  obtained  for  a  mandamug  to  the  justices  for  the  county  of 
Warwick^  commanding  them  to  allow  certain  fees  to  one  of  the  coroners  for 
that  county.  It  appeared  that  the  applicant  had,  on  some  occasions,  held  seve- 
ral inquests  on  the  same  day  at  the  same  place,  and  for  each  he  demanded  the 
fee  of  1/.,  and  the  sum  of  9d.  a  mile  for  the  distance  from  his  usual  place  of 
abode  to  the  place  where  the  inquests  were  held.  On  another  occasion,  the 
coroner  had  gone  from  his  own  house  to  .^.  to  hold  an  inquisition  there,  and 
from  A,  proceeded  to  B.  for  the  like  purpose,  and  he  demanded  for  travelling 
expenses  Orf.  a  mile  from  his  residence  to  .^.,  and  also  from  his  residence  to 
j9.  The  justices,  at  the  last  Epiphany  sessions,  allowed  1/.  for  each  inqui- 
sition, and  in  the  cases  lirst  mentioned  one  sum  of  9(/.  a  mile  from  the  residence 
of  the  coroner  to  the  place  where  the  inquisitions  were  holden  ;  and  in  the  last 
instance  OJ.  a  mile  from  the  coroner's  house  to  wf .,  and  from  A.  to  B. 

Tkt  Attomty*Qeiwral^  and  Hotbtch^  showed  cause,  and  contended,  that  the 
justices  had  put  the  right  construction  upon  the  statute  25  G.  2,  c.  20,  «.  1, 
which  provided,  that  for  every  inquisition  which  shall  be  duly  taken  in  Ew" 
landf  by  any  coroner,  the  sum  of  20^.;  and  for  every  mile  wnich  he  shall  %€ 
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compelled  to  travel  from  the  nsaal  place  of  his  abode  to  take  such  inqni8ition« 
the  further  sum  of  M.,  over  and  above  the  eaid  aom  of  20«.,  ahaU  be  paid  out 
of  the  county  rates. 


*  Scarlett ,  contra,  contended,  that  the  coroner  was  in  every  case  en* 


[•431 


titled  to  the  fee  of  tOs.;  and  M.  a  mile  from  the  place  of  his  abode  to 
the  place  of  holding^e  inquest. 

Abbott,  C.  J.  Where  a  coroner  holds  two  or  more  inqnisitions  at  the  same 
place  on  the  same  day,  it  cannot  be  said  that  he  is  compelled  to  travel  thither 
in  order  to  take  the  second  and  subsequent  inquisitions.  His  journey  has  been 
accomplished  in  order  to  hxAA  the  first  In  like  manner,  when  he  had  gone  to 
•f .  for  the  puipose  of  holding  one  inquisition,  and  proceeded  thenoe  to  £.  to 
hold  another,  it  cannot  be  said  that  he  travelled  further  tiian  from  ^.  to  B.<,  in 
order  to  discharge  his  duty  in  this  second  instance. 

Rule  dischaiged. 


The  KING  V.  The  Justices  of  ES8EX.t 

In  ft  notice  of  appeat  againat  an  order  of  two  jusiioes  for  stoppinff  or  diverting  a  piiUJi 
footway,  it  ia  necesaary  to  atate  that  the  party  intending  to  appeal  ia  injured  or  aggrieTad 
by  the  order. 

At  the  Epiphany  sessions  for  the  county  of  Emcx^  1826,  George  Drosti 
appealed  against  an  order  made  by  two  justices,  for  diverting  and  turning  a 
certain  part  of  a  public  footway  in  the  parish  of  Mountnestey^  in  the  said 
county.  It  was  stated  in  the  notice  of  appeal,  that  George  Front,  of  the  pa^ 
ish  of  AlowUnessey,  a  rated  inhabitant  of  the  eaid  pariah^  intended  to  appeal 
against  the  order,  £c.,  but  it  was  not  stated  that  he  was  injured  or  aggrieved 
by  the  order,  and  it  was  objected,  that  the  *66  G.  3,  c.  68,  9.  3,  gave  rt^oo 
the  right  of  appeal  only  to  the  person  or  persons  injured  or  aggrieved  ^ 
by  the  order  or  proceeding ;  and  that  it  was  therefore  necessary  for  the  party 
intending  to  appeal,  to  show  by  his  notice  that  he  was  a  person  injured  or  ag- 
grieved ;  for  otherwise  he  did  not  come  within  the  description  of  persons  en- 
tided  to  appeal.  The  court  of  quarter  sessions  were  of  opinion  that  the  notice 
was  insufficient  in  this  respect,  and  they  refused  to  hear  the  appeal.  A  rule 
nisi  had  been  obtained  by  Jeeaopp,  for  a  mandamus  commanding  the  justices 
to  cause  continuances  to  be  entered,  and  to  hear  and  determine  Uie  merits  of 
the  appeal  at  the  next  quarter  sessions. 

Knox,  and  Brodrick,  showed  cause,  and  contended,  as  before,  that  the  party 
could  not  show  himself  to  be  entitled  to  appeal  unless  he  described  himself  as 
a  party  grieved. 

Jeeeopp,  and  Bowling,  contra.  The  statute  in  question  does  not  require  that 
the  grounds  of  the  appeal  should  be  stated  ;  the  party  was  not,  therefore,  bound 
to  show  how  he  was  aggrieved  by  the  order.  That  was  to  be  made  out  by 
evidence  at  the  hearing  of  the  appeal;  and  if  he  could  not  show  himself  ag- 
grieved, it  would  be  a  sufficient  reason  for  dbmissing  the  appeal.  Prima  fade 
every  person  is  aggrieved  by  the  stopping  up  or  diverting  of  a  public  footway, 
and  as  the  appellant  is  not  compellea  to  state  how  he  Is  aggrieved,  it  would  be 
useless  to  describe  himself  as  the  party  aggrieved.  That  would  not  give  the  res- 
pondents any  information  as  to  (he  nature  of  the  case  which  they  hsM  lo  meet  at 
the  sessions. 

*  Abbott,  C.  J.    The  matter  in  quesdon,  viz.,  ^  stopping  up  or   ri^^oj 
diverting  of  a  public  highway,  affects  in  a  certain  decree  aB  his  ma*   1^^ 
jesty's  subjects,  and  therefore,  as  the  statute  has  not  given  a  right  of  appeal  to 

1"  Thia  case  was  decided  in  Hilary  term,  bat  was  accidentally  omitted  in  the  part  eon 
tstning  the  caeet  decided  in  that  term. 


433] 


5   BaRNEWALT^   &  X^RESSWELL.  529 


all  persons,  bat  merely  to  the  party  aggrievtd^  we  mufit  eappose  that  the  legisr 
latare  intended  to  confer  that  privilege  upon  thoee  persons  alone  who  have  sus- 
tained some  special  and  pecuHar  injury,  and  not  to  extend  the  power  of  appeal- 
ing to  any  captious  person  whomsoever.  Upon  the  whole,  then,  I  am  of  opinion 
that,  in  order  to  satisfy  this  statute  (without  giving  any  rule  for  the  construction 
of  others,)  it  should  have  been  stated  in  the  notice  that  the  appellant  was  ag- 
grieved.     This  rule  must»  therefore,  be  diseharged. 

Rule  discharged. 


PHILLIPS  V.  PEARCE. 

Land  belonging  to  a  parish  was  occupied  by  A.,  and  he  paid  rent  to  the  churchwardeips. 
Thev  executed  a  lease  of  the  same  land  for  a  term  of  years  to  B.,  and  gave  A,  notice  of 
the  lease.  In  an  action  for  use  and  occupation  by  B,  against  A,:  Held,  that  A.^  was  not 
estopped  by  having  paid  rent  to  the  churchwardens  from  disputing  B.'s  title,  and  that 
the  latter  could  not  derive  a  valid  title  from  the  churchwardens. 

Assumpsit  for  use  and  occupation.  Plea,  general  issue.  At  the  trial  before 
Altxander^  C.  B.,  at  the  last  Spring  assizes,  for  the  county  of  Surrey^  the  fol- 
lowing appeared  to  be  the  fitcts  of  £e  case  :  The  parishioners  of  fFanduworthj 
were  m  possession  of  land  in  the  parish  upon  which  houses  were  built,  the  rent 
of  which  was  applied  in  aid  of  the  church  rates.  There  were  no  documents 
to  show  how  they  became  possessed.  Six  years  ago  the  old  houses  were 
palled  down,  and  new  ones  buik  out  of  the  church  rate.  Mrs.  Seuiier,  occu- 
^AOAi  pic<^  one  of  them,  and  paid  twenty-five  guineas  a  year  rent  to  *the 
J  churchwardens,  and  in  1824,  she  married  Sie  defendant.  These  prem- 
ises were  leased  by  the  churchwardens  to  the  plaintiff  on  the  27th  of  Decern^ 
btr^  1824,  for  twenty-one  years  from  Michaeima»  preceding,  in  consequence 
of  a  resolution  of  the  vestry.  From  Michaelmas^  1823,  up  to  the  time  when 
this  lease  was  executed,  no  rent  had  been  paid.  One  year's  rent  was  due  to 
the  churchwardens,  and  a  quarter's  rent  to  the  plaintiff.  The  rent  due  \p  the 
churchwardens  was  paid  in  February.  On  the  19th  of  January,  182!o,  the 
churchwardens  gave  notice  to  the  defendant  that  the  plaintiff  was  th^  land- 
lord of  the  house.  ,  The  plaintiff,  on,  &c.,  demanded  a  quarter's  rent.  The 
CKily  objection  the  defendant  made  was  to  paying  it  quarterly.  A  distress  was 
tfien  put  in.  The  defendant  called  upon  the  broker  and  said  he  would  pay 
fU.  11 «.  3(f.  if  he  would  allow  him  a  week  or  two.  At  the  expiration  of  that 
time  he  refused  to  pay.  Upon  these  facts  it  was  objected  by  the  defendant,  that 
as  the  churchwardens  were  not  a  corporation  so  as  to  purchase  lands  or  take 
by  grant,  they  could  not  make  a  lease  of  land  belonging  to  the  parish  ;  and  if 
the  lease  made  to  the  plaintiff  were  void,  he  had  no  title  to  the  rent.  On  the 
other  hand  it  was  contended  on  the  part  of  the  plaintiff,  that  the  defendant  by 
having  paid  rent  to  the  churchwardens  had  admitted  their  tide,  and  that  he 
could  not  therefore  dispute  that  of  the  plaintiff  which  was  derived  from  tKe 
churchwardens.  The  Lord  Chief  Baron,  was  of  opinion  that  the  lease  granted 
by  the  churchwardens  was  void,  and  he  directed  the  plaintiff  to  be  nonsuited, 
but  reserved  liberty  to  him  to  move  to  enter  a  verdict  for  two  quarters'  rent 
*42fil  *7%e«t^er,  moved  accordingly,  aiid  relied  upon  Rmnie  v.  Robinatm^ 
-■  1  Bing.  147,  as  an  authority  to  show  that  the  defendant  could  not  call 
ID  question  the  tide  of  the  plaintiiL  There  the  premises  had  been  devised  to 
a  Mrs.  IWitRams^  before  her  marriage.  Her  husband  demised  to  RobvMon  as 
a  yeariy  tenant,  and  aiierwards  ma&  a  lease  to  Rennitt  to  which  Mrs.  0%P' 
Kmm  refused  to  assent*  The  husband  gave  notice  to  Robinson  of  t&e  transfer. 
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and  Rennte  demanded  the  rent,  but  jRo6tn«an,  paid  it  to  Mrs.  TPiBUamt  and 
never  attorned  to  Rennie,  It  was  held  by  the  Court  of  Common  Plean,  that 
as  RohvMon^  had  acknowledged  the  title  of  WUHam»t  he  could  not  impeacb 
that  of  Renniet  which  was  derived  from  Williams, 

Abbott,  C.  J.  A  man  by  paying  rent  to  churchwardens,  cannot  make  them 
a  corporation  when  they  are  not  so  by  law.  Many  inconveniences  have  been 
experienced  in  consequence  of  lands  belonging  to  parishioners,  who  are  not  by 
law  a  corporation.  The  legislature  has  provided  a  remedy  for  these  incon- 
veniences in  certain  cases  by  the  statute  59  G.  3,  e.  12,  s,  17,  which  enacts, 
that  the  churchwardens  and  averseert  shall  take  and  hold  in  the  nature  of  a 
body  corporate  for  and  on  behalf  of  the  parish,  all  buildings,  lands,  and  tene- 
ments belonjring  to  the  parish.  That  statute  does  not  extend  to  this  case.  I 
think,  therefore,  that  the  churchwardens  alone  had  no  tide  to  the  land,  or  the 
rent  which  issues  from  it* 

Rule  refused.! 
t  See  doe  dem.  Grundy  v.  Clarke,  14  East,  488. 


^GRANT,  et  al.,  v.  FLETCHER,  et  al.  [MSe 

^here  a  broker,  having  made  a  contract,  entered  it  in  his  book,  but  did  not  sign  it,  and 
afterwards  signed  and  delivered  bought  and  sold  notes  to  the  contracting  parties  mate- 
rially differing  from  each  other :  Held,  that  there  was  no  valid  contract  in  writing  to 
bind  the  parties. 

AssuMPsrr  for  not  accepting  four  hundred  bags  of  Egyptian  cotton  pursuant 
to  contract.  Plea,  general  issue.  At  the  trial  before  HuUock  Baron,  at  the 
last  Spring  assizes  for  the  county  of  Lancaster ^  the  following  appeared  to  be 
the  facts  of  the  case.  The  plaintifls  having  received  advices,  that  six  hundred 
bag^  of  cotton  were  shipped  for  them  at  Ahxandria^  b^  the  ship  Robert,  of 
which  one  Wake,  was  master,  directed  their  broker,  PFithington,  to  sell  four 
hundred  bags  at  t7|(f.  per  lb.  Withington,  accordingly  entered  into  a  verbal 
contract  wiSi  the  defendants,  and  made  the  following  entry  of  it  in  his  memo- 
randum book :  •*  Sold  Peter  Fletcher  ^  Son,  four  hundred  Egyptians,  to 
arrive  per  Robert,  Wake,  at  17|(/.  per  lb."  And  he  delivered  to  the  defend- 
ants the  following  note  of  the  contract:  "  Robert,  Wake,  four  hundred  bags  of 
Egyytian  cotton  at  Hid,,  shipped  on  the  22d  of  February,  for  Wm.  Grant, 
and  Brothers. — Henry  Withington*^  On  the  same  day  he  delivered  to  the 
plaintiffs  the  following  note  :  **  four  hundred  certain  to  Messrs.  Fletcher  fy  Son, 
at  17jc/.,  ten  days  and  three  months  from  the  delivery,  you  allowing  me  my 
commission,  H.  TF."  It  was  objected,  that  as  the  notes  delivered  to  the  con- 
tracting parties  were  different,  neither  was  bound,  and  Cumming  v.  Roebuck, 
Holt*s  N.  P.  C.  172,  was  cited.  The  learned  Judge  was  of  opinion,  that  there 
was  no  valid  contract  binding  both  parties,  and  the  plaintiff*  was  nonsuited. 

*Cro8S,  Serjt.,  moved  for  a  new  trial.  It  ^  may  be  conceded,  that  r^^g* 
where  a  broker  delivers  to  the  contracting  parties  two  instruments,  L 
each  of  which  contains  a  distinct  contract,  neither  party  is  bound.  But  here, 
neidier  of  the  notes  delivered  to  the  parties  contained  a  complete  contract 
That  delivered  to  the  defendants  did  not  import  a  contract  of  sale,  nor  were 
die  names  of  the  buyers  mentioned.  That  delivered  to  the  plaintiffs  did  not 
mention  the  commodity  sold.  The  contract  of  sale  was  verbal,  and  the  ques- 
tion is,  whether  there  was  any  note  in  writing  of  that  contract.  Now,  the  entry 
by  the  broker  in  the  memorandum  book,  together  with  the  note  delivered  to  the 
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defendant,  did  constitute  a  complete  contract  For  tfaey  contained  the  names 
of  the  buyers  and  of  the  sellers,  the  description  of  the  commodity  sold,  and  the 
price ;  and  that  being  so,  there  was  a  note  in  writing  of  the  contract. 

Abbott,  G.  J.  The  broker  is  the  agent  of  both  parties,  and,  as  such,  may 
bind  them  by  signing  the  same  contract  on  behalf  of  buyer  and  seller.  But  if 
he  does  not  sign  the  tame  contract  for  both  parties,  neither  will  be  bound.  It 
has  been  decided  accordingly,  diat  where  the  broker  delivers  a  different  note 
of  the  contract  to  each  of  the  conUracting  parties,  there  is  no  valid  contract 
The  en^  in  the  broker's  book  is,  properly  speaking,  the  original,  and  ought 
to  be  signed  by  him.  The  bought  and  sold  notes  delivered  to  the  parties  ought 
10  be  copies  of  it  A  valid  contract  may  probably  be  made  by  perfect  notes 
signed  by  the  broker,  and  delivered  to  the  parties,  although  the  book  be  not 
signed :  but  if  the  notes  are  imperfect,  as  in  the  present  case,  an  jinsigned  entry 
*4381  ^  ^^  ^^^^  ^^  °^  supply  the  defect  It  *is  the  dut^  of  brokers  to 
•I  make  the  contract  so  as  to  be  binding  on  both  parties.  They  are 
employed  to  prepare  contracts  on  which  great  sums  of  money  depend,  and  I 
must  say,  that  in  many  cases  which  have  come  before  me  they  appear  to  con- 
duct their  business  in  a  very  slovenly,  negligent  manner. 

Rule  refused. 


DOE,  on  the  Demise  of  JOHN  BIRTWHISTLE,  v.  VARDILL. 

A  child  bom  in  Scotland,  of  unmarried  parents,  domiciled  in  that  country,  and  who  after- 
wards intermarry  there,  is  not  by  such  marriage  rendered  capable  of  inheriting  lands, 
in  England. 

ExcTMBirr  for  an  undivided  third  part  of  lands  in  several  parishes  in  Yorh 
ihirt  Plea,  the  general  issue.  At  the  trial  before  Baylofs  J.,  at  the  York* 
ahire  Spring  assizes,  1826,  the  jury  found  a  special  verdict  in  substance  as  fol- 
lows :  Wiuiam  Birtwhisile  being  seised  in  his  lifetime  in  his  demesne  as  of 
fee,  of  and  in  one  undivided  third  part,  (the  whole  into  three  equal  parts  to  be 
divided,)  of  and  in  the  premises  mentioned  in  the  declaration,  on  the  12th  of 
jlfoy,  1819,  died  so  seised  without  leaving  any  issue  of  his  body.  All  the 
brothers  of  the  said  William  Birtwhisile  had  died  in  his  lifetime,  and  they  all 
died  unmarried  and  without  issue,  except  Alexander,  one  of  the  brothers  of  the 
said  William^  who  married  and  had  issue  in  the  manner  and  at  the  time  here- 
inafter particularly  mentioned.  The  said  Alexander  Birtwhisile  went  from 
England  into  Scotland  in  the  year  1790,  and  became  and  was  domiciled  there, 
and  there  remained  and  dwelt  so  domiciled  until  the  time  of  his  death  as  here- 
inafter mentioned.  One  Mary  Purdie  was  also  a  person  dwelling  and  remain- 
«4301  ^^  ^  Scotland,  domiciled  there  *during  the  whole  of  the  period  of  time 
•I  in  which  Alexander  Birtwhiatle  was  so  domiciled  there  as  aforesaid. 
Alexander  Birtwhiatle  and  Mary  Purdie  being  so  domiciled  in  Scotland,  the 
said  Alexander  Birtwhiatle  did  cohabit  with  the  said  Mary  Purdie,  and  did 
beget  upon  the  said  Mary  Purdie  (he  within  named  John  birtwhiatle,  which 
said  John  Birtwhiatle  was  the  only  son  of  the  said  Alexander  Birtwhiatle 
and  of  the  said  Mary  Purdie,  snd  was  bom  in  Scotland  on  the  15th  of  May , 
1799.  After  the  birth  of  the  said  John  Birtwhiatle,  that  is  to  say,  on  the  6th 
of  May,  1805,  the  said  Alexander  Birtwhiatle  and  Mary  Purdie  were  married 
in  Scotland  according  to  the  laws  of  Scotland.  On  the  5th  of  February,  1810, 
Alexander  Birtwhiatle,  the  father  of  the  said  John  Birtwhiatle,  died  m  Scot 
landf  seised  to  him  and  his  heirs  of  divers  lands  and  tenements  there  sitaate» 
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learing  the  said  John  BirtwhUth  him  surviving,  who*  after  the  death  of  his 
fkther,  was,  duly  according  to  the  law  of  Scotland^  served  heii  to  the  said  lands 
and  tenements  of  tho  said  ^Uxander  BiriwhiutU^  aad  now  holds  ajgyd  enjoys 
the  same  in  hia  own  right,  he,  the  said  John  BirtwhiMtk^  having  from  the  tims 
of  his  birth  hitherto  dwelt  and  remained  in  Scotland^  and  been  domiciled  there* 
If  a  marriage  of  the  mother  of  a  child  with  the  father  of  such  child  takes  place 
in  Scotland^  such  child  bom  in  Scotland  before  the  marriage  is  e(;^ually  legiti- 
mate by  the  laws  of  Scotland  with  children  bom  aAer  thei  mamage»  for  the 
purpose  of  taking  land  aad  every  other  purpose.!  The  case  vaa  now 
argued  by 

*7Tncfa/,  for  the  lessor  of  the  plaintiff.  Tho  lessor  of  the  plaintifT  r«^^ 
being  legitimate  by  the  law  of  the  country  where  he  was  bom,  is  lefli-  ' 
timate  di  over  the  world ;  for  legitimacy  is.  a  personal  9taiU9^  whica  accom- 
panies a  man  wherever  he  goes.  The  marriage  of  the  parents  is  to  be  decided 
according  to  the  law  of  Scotland'^  where  they  were  domiciled ;.  and  a.  marriage 
ralid  there  is  valid  every  where.  Why  then  should  not  the  legitimacy  of^e 
offspring  of  such  marriage  be  decided  in  the  same  mode?  It  ia  part  of  the 
Scotch  law  of  marriage,  that  a  marriage  solemnized  under  the  circumstances 
stated  in  this  special  verdict  is  presumed  to  have  taken  place  before  the  birth 
of  the  child.  That  is  prmsumptio  juris  et  dcjurc,  against  which  no  averment 
is  allowed,  and,  consequendy,  the  child  is  legitimuSj  not  IcgiHmatut,  There 
is  nothing  contrary  to  this  in  the  definitioii  of  an  heir  by  the  law  of  England, 
In  Co.  Litt.  7  b.,  it  is  said,  ^  Hmrcs^  in  the  legal  understanding  of  the  common 
law,  implieth,  that  he  is  tx  juMtU  nuptm  procreatus  ;  for  hasrct  legiiimut  est 
quern  nuptia  demonetrant^  and  is  he  to  whom  lands,  tenements,  or  heredita- 
ments, by  the  act  of  Qod  and  right  of  blood  do  descend  of  some  estate  of  inhe- 
ritance.*' The  lessor  of  the  plaintiff  contends  that  he  was  bom  ex  juatii 
fl»qiHi$j  according  to  ike  law  of  the  country  where  he  was  bora ;  and  by  that 
law  the  question  ought  to  be  determined.  Neither  is  that  which  has  been  com- 
monly called  the  statute  of  Merton,  c.  9,  applicable  to  this  case.  That  was 
not,  properly  speaking,  a  statute,  but  a  refusal  by  the  parliament  t»  make  a 
statute,  introducing  the  civil  and  canon  law  into  this  country,  and  leaves  the 
present  question  untouched,  which  relates  to  a  pecson  not  born  herei  bat  bora 
m  a  country  where  that  kw  does  prevail,  and  *aceordiag  to  which  hQ  r^^^j 
is  legitimate.  In  questions  of  dower,  where  parties  have  not  been  ^ 
married  in  England^  if  there  is  an  issue  ne  ungues  accotqde^  ^io.  that  must  be 
tried  by  a  jury,  upon  evidence  of  the  law  prevailing  in  that  countsy  where  the 
marriage  took  place,  Jlderton  v.  lldtriont  2  H.  BL  145.  So,  also,  the  ques- 
tion of  legitimacy  must  be  decided  by  evidence  of  the  law  pvevailing  in  the 
country  where  &e  child  was  bora.  The  special  vecdict  finds  what  i»  the  law 
of  Scotland  upon  this  point,  and  that  is  founded  upon  the  canon  and  civil  law« 
both  of  which  recognize  the  effect  of  a  subsequens  matrimoniumt  in  rendering 
tegitimate  die  issue  bom  before.  Balfoux*s  Practics,  p,  23d,  s.  0 ;.  Craig,  b.  2* 
dieg.  13,  8.  16 ;  Bancton,  b.  1,  tit.  (^  8«  54  ;  Erskine,  b..  I,  tit,  6,  s.  52 ;  Nov. 
19,  89 ;  Pothier  Traite  du  Contcat  da  Marriage,  p.  5,  c.  2,  ait  2,  ss.  1—6^ 
JS^Mam^s  case,  1  Dow«  148,  These  audioritiea  My  establish,  that  in  coun- 
tries where  that  law  prevails  the  smbse^uens.  mairimonium  is  by  &  fiction  of 
law  referred  back  to  me  time  of  procreating  the  child.  Aooordiing  to  the  law 
of  Scotland^  thso^  the  lessor  of  the  plaintiff  was.  hgitiosite,  uid  the.  question 
here  being  oa0  which  ought  to  be  diecided  upon  the  principles,  of  mttcnatioaal 
law,  let  us  neifi  whatlatw  ouffht  ta  govern  the>  decision  ef  mis  caee,.  Yinnias^ 
tit.  I.  ««0e  jure  personalis*  ss.y4i„  ^Status  est  peisooiB  coadilb.  aaiqualiUs 
qu<B  efllcit  ot.hoo  v^  iUa  jiare  utalwrv  Mt^  «9iA  libemBK»  esse. aervuni^  esse,  inge*^ 

1 1|  wst.adaiitted  oii.tl^  armPMit,  that  this  ststemsnJlQf  tha  bMf  is.siiiqpa  lo^qiiiilii^ 
eaitoir,  vi».  "*^ if  begotten  and  born  whibt  avch  father       '  -    .^   .- 


_.        ,      and  mother  were  .  ^ 

muaanrie4.and  if  thay  sespaetivly  eoothmed'  anmaiiijad'  froai  ibe^  tine  whan  audi 
waa  begotten  until  the  time  of  their  intermarriage." 
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nnum,  ease  libertinum,  esse  alieni,  esse  sui  juris,*'  Huber^  in  his  treatise, 
«*  De  eon^tu  kgum*^  b.  1,  tit  3,  gives  three  rules,  by  which  it  is  to  be 
*4421   ^^^^^  ^^^  ^^^  ^^  ^^^  ^^  ^^^  country  shall  be  ^ceived  in  another. 

^  He  introduces  the  subject  with  this  observation :  «« Seepe  fit  ut  negotia 
in  uno  loco  contraeta,  usum  eflectumque  in  diversi  locis  imperii  habeant  aut 
alibi  dijudtcanda  sint:^-— »and  dien  follow  his  rules,  1st.  Leges  cujusque  impe* 
rii  vim  habent  intra  terminos  ejusdem  reipuMicse,  omnesque  ei  subjectos  obli* 
gant  neque  ultra."  (The  second  is  not  material  to  this  question.)  Sd.  Rec- 
tores  imperiorum  id  comiter  agunt  ut  jura  cujusque  populi,  intra  terminos  ejus 
^xercita,  teneant  ubique  vim  suam,  quatenus  nihil  potestati  aut  juri  alterius 
imperantis  ejusque  civinm  prsjudicetur.**  In  the  same  book,  s.  8,  it  is  said, 
**  Matrimonium  pertinet  etiam  ad  has  regulas.  Si  licitum  est  eo  loco  ubi  con- 
tractum  et  celebratum  est,  ubique  validum  erit,  effectumque  habebit,  sub  eadem 
exceptione,  prsjudicii  aliis  non  creandi."  And  in  s.  9,  ••  Porro  non  tantum 
ipsi  contractus  ipssque  nuptiac,  certis  locis  rite  celebrats  ubique  pro  justis  et 
validis  habentur,  sed  etiam  jura  et  effecta  contractnum  nuptiarumque  in  iis 
locis  recepta,  ubique  vim  suam  obtinebunt**  In  s.  12,  ••  Ex  regulis  initio  col- 
locatis  etiam  hoc  axioma  colligitur.  Qualitates  personales  certo  loco  alicui  jure 
tmpressas,  ubique  circumferri  et  personam  comitari,  cum  hoc  efTectu  ut  ubivis 
loeorum  eo  iure  quo  tales  personce  alibi  gaudent  vel  subject!  sunt,  fruantur  et 
flubjiciantur.^'  It  must  be  conceded,  that  these  rules  can  only  apply  where 
our  laws  admit  the  existence  of  a  corresponding  statute  and  where  &ey  are  not 
at  variance  with  any  positive  law,  consequently  they  do  not  apply  to  the  stattti 
of  slavery,  which  is  not  recognized  in  this  country.  In  many  instances,  the 
laws  of  foreign  nations  have  been  allowed  to  be  imported  here.  In  Dalrymple 
*4431   ^'  ^ihdrymple^  2  Hagg.  68,  Lord  StoweU  says,1hat  the  cause  •'beuig 

->  entertained  in  an  English  court,  it  must  be  adjudicated  according  to 
the  principles  of  English  law  applicable  to  such  a  case.  But  the  only  princi- 
ple applicable  to  such  a  case  by  the  law  of  England  is,  that  the  validitv  of 
Miss  Gordon's  marriage  rights  must  be  tried  by  reference  to  the  law  of  the 
country  where.  If  they  exist  at  all,  they  had  their  origin.  Having  furnished 
this  principle,  the  law  of  England  withdraws  altogether,  and  leaves  the  legal 
question  to  the  exclusive  judgment  of  the  law  of  Scotland.**  In  like  manner, 
a  marriage  celebrated  according  to  the  law  of  the  country  where  the  parties  are 
domiciled,  cannot  be  dissolved  by  &e  law  of  divorce  prevailing  in  another 
country,  IjOllty*s  case,  Russell  ds  Ryan's  C.  C.  287,  which  is  recognised  by 
Lord  Eldon  in  Tbcfy  v.  Lindsay^  1  Dow.  1 17.  In  the  case  of  other  contracts, 
they  are  construed  according  to  the  laws  of  the  place  where  they  are  made, 
Feaxdfert  v.  Turotr  Prec.  in  Cha.  207 ;  Freemoult  v.  Dedire,  I  P.  W.  429 ; 
Alves  v.  Hodgson^  7  T.  R.  241  ;  Male  v.  Roberts^  3  Esp.  163;  Inglis  v. 
Usherwood,  1  East,  515.  There  is  also  a  large  class  of  cases  in  which  it  has 
been  held  that  the  banknipt  laws  of  one  country  are  to  have  effect  in  another, 
Sill  V.  Worswick,  I  H.  Bl.  665 ;  Hunter  v.  Potts,  4  T.  R.  182 ;  and  Richards 
V.  Hodson  there  cited.  Potter  v.  Brown,  5  East,  124 ;  Burrows  v.  Jemino, 
2  Str.  733.  In  like  manner  in  cases  of  intestacy  the  foreign  law  prevailing  at 
the  place  of  the  intestate's  domicile  has  governed  the  distribution  of  property 
9AAA1  ***  *^^"  country,  *  Gordon  v.  Gordon,  8  Swanst.  400;  Somervuler, 
***J  Somerville,  5  Ves.  750 ;  Brodie  v.  Barry,  2  Ves.  A.  B.  127 ;  Ryan  v. 
Ryan^  2  Phill.  832,  Balfour  v.  Scott,  6  Bro.  P.  C.  550.  Lastly,  there  are 
two  cases  which  have  been  decided  in  the  House  of  Lords  bearing  so  strongly 
upon  this,  that  although  they  are  not  precisely  in  point.  Vet  they  show  very 
clearly  that  had  the  present  case  been  then  under  consideration,  the  decision 
would  have  been  in  favor  of  the  legitimacy  of  the  lessor  of  the  plaintifi*.  Shed" 
don  V.  Patrick,  and  the  case  of  Uie  Strathmore  peerage.  The  former  was 
originally  decided  in  the  court  of  session,  and  the  jud^ent  was  affirmed  in  the 
House  of  Iiords,  1808.  fV,  Sheddon,  of  the  city  of  New  Fork,  m  America^ 
entered  into  a  regular  marriage  according  to  the  law  oS  America,  w:''h  a  woman 
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who  had  preYiously  borne  to  him  two  children,  William  and  /one,  and  he  died 
a  few  days  aflerwsurds,  leaving  an  estate  in  JSyrshirej  not  disposed  of  by  will 
or  other  settlement.  Such  marriage  had  not  the  effect  of  rendering  the  children 
legitimate  in  America.  It  was  held  that  the  son  William  could  not  inherit  the 
Ayrshire  estate*  because  his  legitimacy  or  illegitimacy  must  be  determined 
according  to  the  laws  of  America^  where  his  parents  were  domiciled  and  him- 
self bom,  and  by  the  laws  of  Uiat  country  .he  was  illegitimate.t  This  case 
proves  two  things ;  first,  that  the  consequences  of  the  marriage  depend  upon 
the  law  of  the  country  where  it  is  solemnized ;  second,  that  a  man  cannot  be 
a  bastard  in  one  country  and  legitimate  in  another.  The  principle  of  this  deci- 
sion was  recognized  by  Lord  Eldon  *in  Gordon  v.  Gordon^  and  in  the  r^Aim 
case  of  the  Strathmore  peerage,  where  the  son  of  the  late  lord,  bom  in  '- 
England^  of  parents  domiciled  in  England f  was  held  not  to  become  en  tided  to 
the  Scotch  title  and  estates,  by  the  subsequent  marriage  of  his  parents  solem- 
nized in  England,  Lord  Eldon  said  he  could  discover  no  material  difference 
between  the  case  of  the  then  claimant  and  that  of  Sheddon  f  and  Lord  Rtdtt" 
dale  says,  •'  The  law  that  attached  to  him  at  his  birth  was  the  law  of  Eng" 
land:^*  and  af\er  referring  to  the  case  of  Sheddon  v.  Patrick^  he  proceeds, 
^*  So  I  apprehend  that  this  child  was  bom  illegitimate  according  to  the  law  of 
the  country  in  which  he  was  bom^  according  to  the  condition  of  his  mother 
of  whom  ne  was  born,  and  according  to  the  state  of  his  father,  who  was  at  the 
time  a  person  unquestionably  domiciled  in  England,*^  The  present  lessor  of 
the  plaintiff,  on  the  contrary,  is  legitimate  by  the  law  of  the  country  where  he 
was  bora,  and  by  that  law  is  not  only  considered  legitimate  now,  but  to  have 
been  so  from  his  birth.  His  case  is  the  exact  converse  of  Sheddon  v.  Patrick^ 
and  the  Strathmore  peerage  case ;  it  follows,  then,  that  had  the  claim  in  either 
of  tl^ose  cases  been  founded  upon  circumstances  similar  to  those  upon  which 
the  present  case  depends,  that  claim  would  have  been  established  by  the  House 
^f  Lords. 

Courtenay,  contra.  It  appears  from  Calvin^ i  case,  7  Co.  1,  that  the  right 
of  inheriting  English  lands,  must  be  decided  by  English  principles  and  En* 
glish  law.  Foreign  laws,  and  the  decisions  of  foreign  courts,  cannot  prevail. 
Innumerable  inconveniences  and  difficulties  would  arise  *if  the  courts  t^^aa 
of  this  country  were  to  allow  the  law  of  the  place,  where  any  party  '- 
may  happen  to  be  bora,  to  decide  the  right  of  inheritance.  According  to  the 
canon  law,  if  a  man,  during  the  life  of  his  wife  marries  another,  if  the  second 
wife  is  in  bonafide^  that  is,  if  she  knows  not  of  the  impediment  to  the  mar- 
riage, although  the  second  marriage  be  void,  her  issue  is  legitimate,  Pothier 
Contract  de  Marriage,  pt  5,  s.  4.  Suppose,  then,  a  man  in  this  country  to 
have  several  daughters,  and  to  go  abroad  where  the  canon  law  prevails,  and 
enter  into  such  a  second  marriage  and  to  have  a  son ;  although  legitimate  in 
the  country  where  bom,  yet  surely  he  could  not  inherit  lands  here  to  the  ex- 
clusion of  the  daughters.  Suppose  a  man  to  enter  into  several  marriages  in  a 
country  where  polygamy  is  allowed,  each  ^otdd  be  a  good  marriage  there,  but 
would  each  wife  be  entided  to  dower  ?  Or  suppose  the  Pope  were  by  dispen- 
sation to  allow  an  incestuous  marriage,  would  the  issue  be  considered  legitimate 
in  this  country  ?  Take  the  converse  of  this,  and  suppose  the  case  of  a  mar- 
riage between  first  cousins,  in  a  country  where  that  is  prohibited,  and  where 
the  issue  would  be  considered  illegitimate,  would  that  prevent  them  from  inhei^ 
iting  lands  in  England  ?  llie  law  of  possessio  fratris^  j^c,  b  peculiar  to  this 
country ;  but  the  son  of  a  second  marriage,  born  abroad,  where  no  such  rule 
prevails,  would  not,  therefore,  inherit  lands  in  this  country,  to  the  exclusion  of 
tlie  sister  of  the  whole  blood.  John  Voet,  b.  25,  tit.  7,  s.  4,  mentions  three 
modes  of  rendering  legitimate  those  who  were  not  so  by  birth.     «*  Per  obla- 

t  This  account  of  Sheddon  ▼.  Patrick  is  taken  from  the  printed  case  laid  before  thft 
House  of  Lords  in  the  Strathmore  peerage  case. 
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tionem  curise^  per  subsequens  matrimoniuin,  et  per  rescriptom  principis."  Now 
if  a  child,  rendered  legitimate /^er  iubaequens  matrimontum^  is  to  inherit  lands 
*4471   ^^  *^^^  country,  why  should  not  the  same  privilege  be  granted  to  those 

-I  legitimate  «« per  oblationem  curi»  et  per  rescriptum  principis  ?'*  Yet 
in  the  latter  cases  it  would  hardly  be  contended  that  the  child  can  inherit.  The 
'  whole  argument  on  the  other  side  rests  upon  the  necessity  of  recognising  in 
this  country  the  personal  staiiu  of  any  individual  coming  into  it.  But  that 
cannot  be  done  where  it  is  contrary  to  the  general  spirit  of  our  moral,  religious, 
or  political  institutions.  Hvber  and  Vinniut^  describe  slavery  as  a  personal 
BtatuB^  that  accompanies  a  man  every  where :  SommtratCn  case,  20  St.  Tr. 
79,  shows  that  such  a  ntatus  is  not  recognised  here.  The  comity  of  nations, 
upon  which  reliance  is  now  placed,  could  not  obtain  a  recognition  of  the  laws 
prevailing  in  one  of  our  colonies,  much  less,  then  should  it  have  the  effect, 
where  the  conflict  is  between  the  laws  of  England^  and  those  of  an  independ- 
ent nation.  The  same  reason  exists  for  refusing  to  giv«  eflfect  to  the  law  of, 
Scotland  now,  that  prevented  the  Court  of  King's  Bench,  from  recognising  the 
laws  of  Jamaica.  It  is  contrary  to  the  spirit  of  our  moral,  religious,  and  poli- 
tical institutions.  The  statute  of  Alerton  is  decisive.  That  was  not  only  a 
refosal  to  make  a  new  law,  but  a  Parliamentary  declaration  of  the  then  exist- 
ing law  upon  the  subject.  Lord  Cokt^  in  2  ImL  07,  cites  tlie  following  passage 
from  Glanville,  b.  7,  c.  15.  **  Orta  est  quoetio  si  quis  antequam  pater  matrem 
suam  desponsaverat  fuerit  genitus  vel  natus,  utrum  talis  filius  sit  legitimus  heeres 
cum  postea  matrem  suam  desponsaverat.  Et  quidem  licet  secundum  canones 
et  leges  Romanos,  talis  filius  sit  legitimus  haeres,  tamen  secundum  jus  et 
^AAQ-t   *consuetudinem  regni,  nulio  modo  tanquam  haeres,  in  herseditate  susti- 

-l  netur,  vel  haereditatem  de  jure  regni  petere  potest."  He  then  adds 
**  And  herewith  do  agree,  not  only  other  ancient  authors,  but  the  constant  opin- 
ion of  the  judges  in  all  succession  of  ages  ever  since,  of  the  ancient  law  of 
England;  for  which  he  cites  Braclan^  b.  6,  416,  FUta^  b.  6,  c.  38,  /br/,  c. 
30,  11  Ana.  p.  20.  Lord  Coke^  afterwards  mentions  the  case  of  William 
the  Conqueror,  in  a  manner  which  shows,  that  in  his  opinion  it  made  no  differ- 
ence whether  the  party  was  born  and  his  parents  married  in  a  foreign  country 
or  in  England.  **  Some  have  written  that  William  the  Conqueror  being  born 
out  of  matrimony,  Robert^  his  reputed  father,  did  after  marry  Arlot  his  mother, 
and  that  thereby  he  had  right  by  the  civil  and  canon  law,  but  that  is  contra 
legem  Anglix^  as  here  it  appeareth."  Pafe  08.  He  then  says,  that  '*  Our 
common  laws  are  aptly  and  properly  called  the  laws  of  England^  because  they 
are  appropriated  to  the  kingdom  of  England^  as  most  apt  and  fit  for  the  gov- 
ernment hereof,  and  have  no  dependency  upon  any  foreign  law  whatsoever, 
no  not  upon  the  civil  or  canon  law,  other  than  in  cases  allowed  by  the  law  of 
England.'**  Selden^  in  his  «<  Dissertatio  at  Fletam^*  c.  0,  s.  2,  gives  two  rea- 
sons which  our  ancestora  had  for  not  admitting  the  civil  law  into  this  country. 
^  Altera  est,  juris  Caesarei  apud  majores  tunc  nostros  (qua  regimen  publicum 
illud  omnino  spectaret)  aperta  et  publica  improbatio.  Altera,  juris  Anglicani, 
quod  commune  vocitamus,  ejusdemque  principiorum,  qua  gentis  hujus  genio  ab 
intima  antiquitate  adaptata  sunt,  singularia  aestimatio,  atque  inde,  nee  immerito, 
•^01   ^^  modern  adhaesio  constans  et  sane  pertinax."     But  if  it  "^were  estab- 

-1  lished  that  legitimacy  is  a  pereonal  atatun  which  accompanies  a  man 
every  where,  it  would  by  no  means  follow,  that  a  capacity  to  inherit  lands  is 
a  personal  atalua.  The  right  to  inherit  is  personal  aub  modo^  diat  is,  subject 
to  the  conditions  and  restrictions  of  the  feudal  law.  J.  Voet^  recognises  several 
modes  in  which  children  illegitimate  by  birth  may  become  legitimate ;  but  in 
book  38.  tit.  *<  Digressio  de  feudis,"  s.  65,  he  says,  **  Jure  tamen  feudali  nulii 
alii  quam  legitime  natU  ad  feudalem  veniunt  successionem,  adeoque  cxclusi 
omnino  naturales."  Which  shows  that  it  is  one  thing  to  be  legitimate,  another 
to  have  a  capacity  to  inherit.  Inheritance  in  the  feudal  law  is  a  new  admis- 
sion to  the  fee.  All  the  incidents  of  that  tenure,  relief  priDier  aeiain,  4*c*»  show 
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that  it  is  not  a  personal  but  a  mixed  right,  and  a  variety  of  instances  may  be 
cited  which  show  that  the  iex  loci  rei  sifm  must  regulate  that  right.  By  the 
common  law  of  the  land,  the  husband  is  not  tenant  by  die  curtesy  unless  there 
has  been  issue  of  the  marriage  ;  in  the  case  of  gavelkind  lands  that  is  not  ne- 
cessary. By  the  general  law,  the  eldest  son  inherits  the  whole  of  the  land, 
but  gavelkind  and  borough-english  lands  descend  in  a  diflferent  mode.  Aud  in 
all  cases  where  there  is  a  conflict  of  laws,  the  lex  loci  prevails.  The  result 
appears  to  be  this,  that  feudal  inheritance  is  a  matter  of  contract,  and  every 
contract  must  be  construed  according  to  the  laws  of  the  place  where  it  is  to 
have  effect.  In  Madox^  Form.  ^ng.  it  is  said,  that  feuds  are  made  hereditary 
by  tlie  words  ••  fueredibua  Huitf/*  Now,  hseres,  according  to  Lord  Cokeys  defi- 
nition, is  **  ex  juatii  nvptiia  procreafua.**  No  person  who  does  not  answer 
that  description  can  be  within  the  meaning  of  the  contract,  which  must  be  con- 
strued as  between  the  king  and  the  subject,  and  therefore,  *in  favor  of  tc^kq 
the  former,  (all  feudal  grants  having  been  originally  made  by  him,)  who  '- 
has  a  direct  interest  by  reason  of  his  right  in  case  of  eacheata.  He  was  then 
stopped  by  the  court,  who  called  upon 

jTindaif  to  reply.  The  diflficulties  suggested  as  likely  to  result  from  the 
recognition  of  a  foreign  law  in  this  case  are  merely  imaginary.  The  supposed 
claim  of  dower  by  several  wives  married  where  polygamy  is  allowed,  the 
imagined  descent  to  a  brother  of  the  half  blood,  or  to  tlie  son  of  a  second  wife 
who  marries  in  bona  fide  during  the  life  of  the  first,  can  have  no  application. 
They  are  in  direct  opposition  to  the  laws  of  this  country.  The  ailment  for 
(he  plaintifif  only  extends  to  the  recognition  of  die  atatua  of  marriage  and  of 
lejgitimacy^  which  are  known  to  the  whole  of  Europe^  where  Christianity  is 
professed.  We  do  recognize  the  foreign  marriage  in  this  case,  why  not  the 
consequences  also  T  The  case  of  legitimation  by  rescript  has  been  put :  the 
effect  of  that  in  the  country  where  it  takes  place  is  merely  to  release  to  the 
bastard  a  part  of  the  property  which  is  forfeited  to  the  prince.  The  passage 
from  J,  Poet,  Digreaaio  de  feudia,  h^as  no  application;  it  would  prove  too 
much ;  for,  no  doubt,  the  feu(}al  law  was  applicable  to  Scotland,  ana  yet  per- 
sons not  legitime  nati  inherit  there  if  legitimated  per  aubaequena  matrimo- 
mum  :  or  if  it  does  apply,  it  proves  that  persons  in  the  situation  of  the  lessor 
of  the  plaintiff  are  in  Scotland,  considered  legitime  nati.  So  also  the  pas- 
sages cited  by  Lord  Coke,  from  Glanville,  Heta,  and  Bracton,  merely  relate 
to  the  laws  of  this  country,  and  only  establish  that  persons  bom  in  England, 
before  the  marriage  of  their  parents  cannot  be  legitimated.  The  claimant's 
argument  concedes  that  the  eldest  son  exjuatia  nuptiia  procreatua  is  to  inherit ; 
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the  ^question  is,  which  is  that  son  ?  and  that  question  must  be  answered 
by  the  laws  of  the  country  where  the  parties  were  domiciled,  where  the 
child  was  bom,  and  where  the  marriage  took  place.  The  instances  of  gavel- 
kind and  borough-english,  where  the  local  law  govems  the  course  of  descent, 
have  nothing  to  do  with  the  question.  Here  the  course  of  descent  is  admitted, 
no  attempt  is  made  to  apply  the  foreign  law  to  that,  but  to  ascertain  who  is  the 
person  answering  the  description  of  heir  according  to  that  course  of  descent. 
This  is  a  question  of  fact  to  be  decided  by  evidence  of  the  foreign  law  in  the 
same  manner  as  in  Lolly a^ a  case,  Dairy mple  t.  Dalrymple,2  Hagg.  106,  and 
Ruding  V.  Smith,  lb.  385. 

Abbott,  C.  J.  The  impression  which  I  received  upon  the  first  reading  of 
this  case  has  not  been  altered  by  the  argument.  The  simple  question  is,  who 
is  the  heir  to  lands  in  England?  The  rule  as  to  the  law  of  the  domicile  has 
never  been  extended  to  real  property,  nor  have  I  found  in  the  decisions  in  Weat* 
minater  HalU  any  dictum  giving  countenance  to  the  idea  that  it  ought  to  be  so 
extended.  Two  decisions  in  the  House  of  Lords  have,  however,  been  referred 
to,  whence  it  is  said  such  an  opinion  may  be  inferred  ;  it  is  therefore,  satisfac- 
tory to  me  to  know  that  this  case  may  be  carried  before  that  tribunal.  There 
being  no  authority  for  saying  that  the  rig}  t  of  inheritance  follows  the  Uiw  of 
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the  mimicile  of  the  parties,  I  think  it  must  Mow  that  of  the  country  where 
the  land  lies.  Personal  property  has  no  locality,  and  even  with  respect  to  thai 
it  is  not  correct  to  say  that  the  law  of  England^  gives  way  to  the  law  of  a 
*4521  ^^^^  country,  hut  that  it  is  part  of  me  law  of  England^  that  ^personal 
^  property  should  be  distributed  according  to  the  jus  domidliL  The  ques- 
tion now  to  be  decided  is,  whether  a  person  having  been  bom  abroad  can  in* 
herit  land  here,  who  woi4d  not  have  inherited  had  he  been  bom  in  England. 
That  the  descent  of  land  in  England^  follows  the  law  of  the  place  where  it  is 
situate,  appears  by  the  various  customs  prevailing  in  different  manors.  Is  there 
then  any  authority  that  the  law  of  Engumdt  as  to  any  lands  in  England,  is  to 
adopt  the  law  of  a  foreign  country  ?  We  are  not  altogether  without  an  authority 
upon  the  subject.  It  appears  by  the  statute  of  Mtrton,  that  the  bishops  were 
desirous  of  having  that  very  law,  for  which  the  lessor  of  the  plaintiff  now  con- 
tends, introduced  into  this  country  ;  but  it  was  refused  in  language  which  has 
always  been  remembered  and  often  repeated.  That  language,  it  is  said,  must 
be  confined  in  its  application  to  persons  bora  in  England;  but  the  Crown  had 
foreign  possessions  at  that  time,  and  persons  bom  there  were  not  aliens ;  and  I 
see  no  reason  for  restraining  the  meaning  of  the  passage  in  question  in  the 
manner  contended  for.  Having  that  authority  before  me,  and  finding  nothing 
in  our  law  books  to  support  a  contrary  doctrine  (indeed  in  Brodit  v  Barry^  2 
Ves.  k,  B.  127,  there  u  a  dictum  in  favor  of  it)  I  think  we  shall  not  be  war- 
ranted in  giving  effect  to  the  Scolch  law  of  legitimacy.  It  is  not  against  our 
law  that  a  foreign  marriage,  however  solemnised,  should  be  held  good ;  we 
adopt  the  laws  of  all  Christian  countries  as  to  marrirge,  but  it  by  no  means 
follows  that  we  are  to  adopt  all  the  consequences  of  such  marriages  which  are 
^4531  ^^^'^^^^^  ^  foreign  countries  ;  it  is  sufficient  if  we  admit  all  such  *con- 
J  sequences  as  follow  from  a  lawful  marriage  solemnised  in  this  country. 
For  these  reasons,  I  am  of  opinion  that  our  judgment  must  be  in  favor  of  the 
defendant. 

Batlet,  J.  I  am  entirely  of  the  same  opinion ;  I  concede,  that  the  lex  hci 
governs  the  question  of  marriage  ;  but  whether  all  the  consequences  recognised 
in  a  foreign  country,  as  following  upon  a  marriage  there,  are  also  to  be  recog- 
nised in  this  country,  is  a  very  different  question,  and  I  think  must  be  answer^ 
in  the  negative.  In  my  judgment,  the  right  to  inherit  land  depends  upon  the 
quality  of  the  land,  and  not  upon  any  personal  $taiiu.  In  this  country  there 
are  many  different  tenures,  and  the  quesdon  in  each  is,  who  is  hseres,  accord- 
ing to  the  law  of  England  ?  If  the  laud  be  of  gavelkind  tenure,  it  goes  to  all 
the  sons  alike  ;  if  borough-english,  to  the  youngest  son.  What,  then,  is  the 
descendible  quality  of  lands  held  in  socage  ;  who  is  the  h«re$  ?  We  have  no 
occasion  to  go  beyond  the  statute  of  Merlon,  in  order  to  answer  that  question. 
The  UUe  of  it  is,  ^  He  is  a  bastard  that  is  bom  before  the  marriage  of  his 
parents  ;*'  not  restricting  it  to  those  bom  in  England.  AAer  that,  various  stat* 
utes  were  passed  to  give  to  persons  bom  out  of  England^  the  same  right  of 
inheritance  that  they  would  have  had  if  bora  within  this  country  ;  such  were 
the  statute  25  Edw.  3,  s/.  2,  and  7  Anne,  c,  5,  s  3.  The  present  ejectment  is 
founded  upon  a  claim  of  right  which  the  lessor  of  the  plaintiff  could  not  have 
had  if  born  within  England,  In  stating  descents  in  real  actions,  it  is  not  suffi- 
cient to  say  that  the  land  descended  to  *'  k,JUio  primo,^  you  must  add  ^  ei 
kmrediJ'^  No  person  can  so  describe  himself  whom  the  law  of  this  country 
*4541  ^^^^  ^^^  recognise  as  *heir.  In  Co,  Litt,  7  b.  a  definition  of  Asfres,  as 
^  recognised  by  our  law,  is  given ;  it  is  he  ex  justia  nuptiin  procreatus  ; 
tlie  lessor  of  the  plaindff  does  not  answer  that  description,  and,  consequently, 
eannot  recover  in  this  action. 

HoLROYO,  J.  It  appears  to  me,  that  the  question  to  be  decided  lies  within 
a  very  narrow  compass.  The  case  must  be  determined  entirely  by  the  law  of 
England.  The  case  of  Dalrymple  v.  Dalrmyple,  certainly  appears  applicable 
to  the  present,  but  in  my  opinion  it  applies  in  (avor  of  the  defendant.    Lord 
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StowettszyBf  that  the  case  beings  entertained  in  an  English  covin^  must  be  adju« 
dicated  according^  to  the  principles  of  English  law.  Upon  die  question  of 
marriage,  it  is  part  of  the  law  of  England^  that  the  law  of  the  country  where 
the  marriage  is  solemnised  shall  be  adopted  ;  and  the  same  observation  applies 
to  the  distribution  of  personal  property,  according  to  the  law  of  tlie  domicile. 
But  no  such  principle  applies  to  the  inheritance  of  real  property ;  to  that  tlie 
lex  loci  is  alone  applicable.  And  I  take  it,  that  legitimacy  alone  is  not  suffici- 
ent to  make  a  person  inherit  socage  lands,  it  must  be  legitimacy  sub  modo  ;  the 
heir  must  be  a  child  bom  aAer  marriage.  Foreign  laws  of  descent  are  in  no 
case  adopted ;  the  brother  of  the  half  blood  cannot  inherit  here,  although  he 
would  in  many  foreign  countries.  Upon  tliese  grounds,  I  am  of  opinion,  that 
the  defendant  is  entided  to  our  judgment 

LrrrLEDALE,  J.  The  rule  is  perfecUy  clear  as  to  personal  property  :  the  lex 
domicilii  governs  its  distribution ;  but  that  is  on  account  of  the  ambulatory  na- 
ture of  the  property.  The  reason  is  inapplicable  to  land,  *and  no  such  r^^gK 
rule  as  to  the  inheritance  of  land  can  be  found  in  our  law  books ;  it  ■- 
must,  therefore,  depend  upon  the  law  of  the  place  where  it  is  situate.  One 
general  rule  applicable  to  every  course  of  descent  is,  that  the  heir  must  be  bom 
m  lawful  matrimony.  That  was  setded  by  the  statute  of  Merton,  *\nd  we  can- 
not allow  the  comity  of  nations  to  prevail  against  it  The  very  rule,  that  a 
personal  stains  accompanies  a  man  every  where,  is  admitted  to  have  this  quali- 
fication, that  it  does  not  militate  against  the  lav/  of  the  country  where  the  con- 
sequences of  that  status  are  sought  to  be  enforced.  Here  it  would  militate 
against  our  statute  law  to  nve  effect  to  that  status  of  legitimacy  acquired  by  the 
lessor  of  the  plaintiff  in  Scotland.  He  cannot,  therefore,  be  received  aa  legiti- 
mate heir  to  land  in  England. 

Judgment  for  the  defendant 


WILSON  V.  GEORGE. 

A  plaintiff  cannot  declare  de  bene  e$$e  upon  a  latHat  returnable  on  the  last  general  return 

of  a  term. 

Chesswell  had  obtained  a  rule  to  set  aside  the  judgment  in  this  case  upon 
the  ground  that  the  declaration  was  improperly  filed  de  bene  esse^  the  writ,  (a 
non-bailable  latitat,)  being  returnable  on  the  9th  of  February,  the  last  general 
return  day  of  Hilary  term.  On  that  day  notice  of  declaration  being  filed  de  bene 
esse,  was  served,  and  the  defendant  was  required  to  plead  within  eight  days ; 
and  judgment  was  afterwards  signed  for  want  of  a  plea.  The  12th  of  February 
falling  on  a  Sunday,  Hilary  term  ended  on  the  13th. 

*Coltman  showed  cause,  and  contended  that  the  rule  of  court  TVtn.  r^^cg 
term,  22  G.  3,  sanctioned  the  course  adopted  in  this  case.  The  rule  ■- 
is,  **  that  upon  all  process  returnable  before  the  last  return  of  any  term,  where 
no  affidavit  is  made  or  filed  of  the  cause  of  action,  the  plaintiff  may  file  or  deli* 
ver  the  declaration  de  bene  esse  at  the  return  of  such  process,  witli  notice  to 
plead  within  eight  days  after  the  filing  or  delivery  thereof,  provided  the  declara- 
tion be  filed  or  delivered,  and  notice  thereof  given  four  days  exclusive  before 
the  end  of  the  term,  and  a  rule  to  plead  be  duly  entered."  Now  the  last  day 
of  the  term  is  the  last  return  of  writs  of  latitat ;  the  process  in  this  case  was, 
therefore,  returnable  before  the  last  return,  and  the  declaration  was  filed,  and 
notice  thereof  given  four  days  exclusive  before  the  end  of  the  term. 
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Per  Curiam.  The  declaration  was  improperlj  filed  de  bene  eene.  That  the 
**  last  istum"  in  &e  rule  referred  to,  means  the  last  general  return,  is  plain, 
when  you  consider  that  it  was  made  to  enlarge  the  privilege  of  declaring  de 
bene  esse  upon  writs  returnable  on  the  first  or  second  returns,  which  had  been 
given  by  a  former  rule,  Mich,  term,  10  G.  2. 

Rule  absolute. 


«457]  *DOE  on  the  Demise  of  6RUBB  v.  J.  GRUBB. 

Where,  in  ejectment.  A,  was  admitted  to  defend  alone,  as  landlord,  and  died  before  fbo 
termination  of  the  action,  having  devieed  all  his  real  estates  to  B.,  and  the  statute  of 
limitations  prevented  the  lessor  of  the  plaintiff  from  bringing  a  fresh  ejectment,  the 
coart  gave  him  leave  to  sign  judgment  ajzainst  the  casual  ejector  in  the  old  suit,  and 
issue  execution  thereon,  unless  B.  would  appear  and  defend  the^ action  as  landlord. 

A  RULB  had  been  obtained  calling  upon  E,  Chubby  the  devisee  of  /•  Chrubbf 
the  defendant  in  this  action,  which  was  an  ejectment  for  lands  in  the  parish  of 
Horsenden^  in  the  county  of  Buckingham^  to  show  cause  why  the  lessor  of  the 
plaintiff  should  not  sign  judgment  against  the  casual  ejector,  and  issue  execu* 
tion  thereon,  unless  the  said  devisee  or  the  tenant  in  possession  would  appear 
and  defend  the  action.  It  appeared  by  the  affidavits  Uiat  the  lands  in  question 
descended  to  the  lessor  of  the  pliflktiff  in  1812,  from  his  father,  who  had  not 
been  in  possession  since  1805.  In  1814,  he  brought  ejectment  to  recover  pos- 
session, when  E,  Grubb  appeared  and  was  admitted  to  defend  as  landlord. 
Before  the  suit  was  ended,  viz.  in  1817,  E.  Grubb  died  intestate,  leaving  /• 
Chubby  (then  an  infant,)  his  heir  at  law.  Negotiations  were  then  entered  into, 
but  ultimately  failed;  and  in  1820,  the  lessor  of  the  plaintiff  brought  another 
ejectment,  when  •/•  Grubb  appeared,  and  was  admitted  to  defend  as  landlord. 
The  lessor  of  the  plaintiff  filed  a  bill  in  the  Exchequer  for  a  discovery,  to  which 
the  defendant  made  an  insufficient  answer,  and  soon  afterwards  went  to  India^ 
where  he  remained  until  he  was  killed  in  batde  in  May^  1826,  when  he  left  his 
brother,  E.  Grubby  devisee  of  all  his  real  property,  whereupon  the  lessor  of 
the  plaintiff,  finding  &at  the  statute  of  limitations  would  be  a  bar  to  a  new 
ejectment,  made  this  application. 

*4581       *^^  ^^^^  hearing  Parke  against  the  rule,  and  Scarlett  and 

-I  Patteson  in  support  of  it,  thought  it  was  but  reasonable  to  grant  the 
leave  desired,  inasmuch  as  the  lessor  of  the  plaintiff  had  not  been  guilty  of 
any  wilful  delay  in  the  prosecution  of  his  claim. 

Rule  absolute. 


GRAY  V.  COX. 

Where  the  court,  after  verdict  for  the  plaintiff,  granted  a  new  trial  without  mentioninf 
the  costs,  and  the  plaintiff  discontinued :  Held,  that  the  defendant  was  not  entitled  to 
the  costs  of  the  trial. 

Thv  plaintiff  in  this  case  originally  obtained  a  verdict  in  his  favor,  but  a  new 
trial  was  afterwards  granted,  and  nothing  said  about  costs ;  and  the  court  hav- 
ing, in  TMnity  term,  0  G.  4,  refused  to  allow  the  plaintiff  to  amend  his  deda- 
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m^n  nnless  upon  the  terms  of  payii^r  the  costs  of  the  former  tnal,  he  dLcon- 
tinued.  Wheienpon  the  master  in  his  taxation  of  costs  allowed  the  defendant 
die  costs  of  the  former  triaL  A  rule  having  been  obtained  for  the  master  to 
review  his  tazntioBv 

Campbell  showed  cause,  and  contended,  that  accordiiig  to  the  case  of  Jadt* 
$on  T.  Hallamt  t  B.  i^  A.  317,  the  defendant  was  entitled  to  the  costs  of  the 
former  trial,  inasmuch  as  the  plaintiff  had  thought  fit  to  abandon  the  suit ;  and 
that  the  present  case  was  stronger  in  favor  of  the  allowance  than  that  which 
was  cited,  for  costs  upon  discontinnanoe  are  allowed  by  statute  8  Eliz*  c.  2. 

/.  L,  Jidolphua,  contra,  was  stopped  by  the  court. 

Per  Curiam.  It  has  in  many  cases  been  considered  as  a  settled  rule  that  a 
party  can  never  have  the  costs  of  *a  trial  in  which  he  has  been  defeated,  r«j  kq 
Trdaumey  v.  Thoma$,  1  H.  Bl.  641 ;  Awitn  v.  Gibbn,  8  T.  R.  619.  ^  ^^ 
Suppose  then  the  cause  had  gone  to  a  second  trial,  and  the  defendant  had  suc- 
oeeoed,  he  could  not  have  obtained  the  costs  of  the  former  trial.  That  being 
the  practice  of  the  court,  it  is  difficult  to  find  a  reason  why  the  defendant 
should  be  in  a  better  situation  because  the  plaintiff  does  not  choose  to  have  the 
cause  tried  a  second  time,  indeed,  Howarih  v.  Samud^  1  B.  dt  A.  666,  is  an 
express  authority  against  him.  The  decision  in  Jackson  v.  Ballam,  2  B.  dt 
A«  817,  proceeded  on  ihe  groond  that  the  plaintiff,  who  gained  the  verdict  on 
the  irst  trial,  was  ultimately  saccessful.  It  appears,  therefore,  that  die  master's 
taxation  in  this  case  is  not  coneet,  and  ought  to  be  reviewed. 

Rule  absolnte. 


The  KINO  r.  GUDRIDGE  el  al. 

Upon  an  appeal  against  an  order  for  the  allowance  of  overaeera*  accounts,  a  magistrate,  a 
rated  inhabitant  of  the  pariah,  cannot  tote  either  on  the  determination  of  tho  appeal,  or 
on  a  qvestion  as  to  granting  a  ease  for  t&e  opinion  of  this  conrt. 

A  RULX  had  been  obtained  for  quashing  a  writ  of  certiorari  quia  imprtnnde 
emarunnL  The  writ  issued  under  the  following  circumstances :  An  appeal 
against  an  order  for  the  allowance  of  the  accounts  of  the  defendants  as  church* 
wardens  and  overseers  of  the  poor  of  the  parish  of  CbiAes Am,  in  the  county  of 
Pembroke,  was  entered  and  respited  at  the  Midsummer  quarter  sessions,  and 
came  on  to  be  heard  at  the  michadmas  sessions,  when  the  order  for  the 
^owance  was  quashed.     The  attorney  for  the  respondents  requested  to  have 
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a  case  for  the  opinion  of  this  court,  but  a  majority  of  the  *ju8tices  pre- 
sent thought  it  ought  not  to  be  granted.  Afler  some  of  them  had  leA 
the  court,  a  case  was  again  appUed  for,  when  three  magistrates  voted  for  a  case, 
and  two  against  it.  One  of  the  three  was  a  rated  inhabitant  of  the  parish  of 
Coshesion,  and  had  on  that  account  refused  to  vote  on  the  decision  of  the 
appeal.  A  case  was  afterwards  drawn  up  without  the  concurrence  of  the 
appellant  or  his  attorney,  and  together  with  the  order  of  sessions  was  removed 
into  this  court  by  certiorari* 

Brodrick  showed  cause.  The  real  question  is,  whether  the  case  was  pro- 
perly granted  at  the  sessions.  If  the  magistrate,  who  was  a  rated  inhabitant 
of  Coshestofit  had  a  right  to  vote,  there  can  be  no  doubt  that  the  case  was  pro- 
perly granted,  and  if  so  the  certiorari  to  remove  the  order  into  this  court  would 
issue  as  a  matter  of  course.  Now  the  vote  of  the  justice  objected  to  was 
against  his  own  interest  The  statute  16  G.  2,  c.  18,  «.  3,  prevents  justices 
from  acting  ill  the  determination  of  any  appeal  to  the  quarter  sessions  from  any 
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order  relathi|,  to  the  paikh  where  they  are  charged  or  chargeable.  But  here 
the  appeal  was  determined  before  the  case  was  applied  for,  the  statute  is  there* 
lore  inapplicable. 

Campbell  and  E.  F.  WURam8^  contra.  Even  if  die  act  of  parliament  did 
not  apply,  it  would  by  the  common  law  be  illegal  for  any  person  to  act  as  judge 
in  his  own  case,  Parisk  of  Great  Chartet  v.  Eenmngion^  2  Stv.  1173;  Rex 
▼.  Farpoie,  4  T.  JL  71.  The  16  G.  2,  e«  18,  <^d  not  disable  justices  from 
MA11  ^^^^  where  they  might  have  done  so  before ;  on  ^the  eontxaiy,  it  gave 
^  them  power  to  act  in  certain  cases,  but  to  prerent  doubts  as  to  the 
extent  of  the  power  so  giren,  pvorided  that  they  should  not  act  in  the  detemi* 
nation  of  appeals  against  orders  affecting  parishes  in  which  they  were  rateable. 
Besides,  here  the  magistrate,  whose  vote  is  disputed,  did  act  in  the  determina- 
tbn  of  the  appeal ;  for  the  case  granted  by  the  eoiirt  became  a  part  of  the  order 
of  sessions  made  on  hearing  the  appeal. 

Abbott,  C.  J.  We  think  it  the  safer  course  to  hold  tlutt  magistrates  should 
not  interfere  in  eases  where  Ihey  are  interested,  and  iMt  ike  rub  lor  quashing 
the  writ  of  certiorari  nrast  be  made  absolute. 

Rnleabsbtete. 


The  KINO  1^  The  Inhabitanta  of  LLANTILLIO  OROSSENNT, 
MONMOUTHSHIR£.t 

A.  Ditde  a  parol  agre«meitt  with  B,  for  the  parchaie  of  a  cottaM  and  gardbn  for  4(U.  A, 
took  poaaaMion,  aod  paid  302.  on  wscoant,  and  reaided  upon  toe  pramiaaa.  No  convej- 
•aaa  was  ejcacotad.  Aftar  A,  had  been  in  poaaeaaion  twelve  montha*  be  aold  the  pro- 
perty for  401.  to  C,  to  whom  he  gave  np  poaaeaaion.  A,  afterwarda  paid  the  remainder 
of  the  porcbaae-money  to  il.:  Held,  that  A.  did  not  gain  any  aattlamaoi  bp  the  pyi- 
ehate  oC  anf  eatate  or  teteiMt  within  the  atatate  9  G,  1>  a.  7,  a.  &. 

Upon  an  appeal  against  an  order  of  two  justices,  wheieby  PF.  Edwwrd»^  his 
wife,  and  children,  were  removed  from  the  parish  of  Samt  Peter^  in  die  county 
of  Hereford^  to  the  parish  of  UantiHio  Orositnny^  Vk  the  coua^  of  Mori' 
mouthy  the  court  of  quarter  sessions  confiimed  the  order,  subject  to  the  opinion 
of  this  court  on  the  following  case : 

•4021  *^'  ^^'^^^  ^^  ^^™  ^  ^®  pari^  of  JUantiUo  €hro9ienny^  and 
^^-1  he  also  gained  a  settlement  in  that  parish  by  hiring  and  searviee.  The 
parish  of  LbnUittio  Qrotunnjf^  relied  on  showing  a*"  subraquent  settlement  in 
a  third  parish,  namely  Skenfreth^  in  the  county  cl  Mmmouth*  in  1816,  the 
pauper  made  a  pasel  agreement  with  one  Ann  Carter,  Ibr  the  purchase  of  a 
cottage  and  garaen  in  thia  parish  of  Skerifreih,  for  the  sun  of  40/*  Under  this 
contract  he  took  pessessioa  and  paid  Jinn  Carter f  90/.  on  account;  no  convey- 
ance was  ever  execvted.  After  the  jHittper  had  been,  ia  poasesnon  twelve 
VHNiAi,  Hving  and  steepinfr  iait  wtdi  hie  wife  and  childnot  he  sold  the  pro- 
perty Ibr  40/.  to  &  ffitkmSf  t»  whom  he  gave  up  peerosaioa,  and  afterwards 
paid  ihe  ramatninff  lOfc  te  Jl.  Carter.  The  pauper  was-  never  ia  possession 
of  the  premises  amr  he  had  paid  the  whole  of  the  pmrehase-money.  S.  fVatf 
kmh  i«  now  i&  the  poosession  o£  ihe  cottage  and  gymea.  The  f|nestba  for  the 
Miaba  of  ilkis  eenrt  was^  wbAer  thepaaper  gtitoed  a  setdament  in.  £biip 
freth. 

t  Three  of  the  Jndges  of  this  oonrt  sat,  aa  on  former  oeeasions,  from  IWadiajr,  the  9th 
to  S^imrdmf,  the  llih  of  Mijb  iafiiosixs^  DotisA  thai  period  thii  and  the  IbUowing  cases 
wsnsigaedanddslermiBsd.  _ 
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Noian,  in  support  of  the  order  of  sessions,  relied  upon  Rex  v.  Long  Benr 
nmgtonji  and  Sex  v.  Oeddingianf  2  B.  &  C.  120,  as  decisive  authorities  to 
show  that  the  pauper  did  not  gain  any  settlement  by  the  purchase  of  any  estate 
or  interest  within  the  statute  0  G.  1,  e.  7.  He  was  then  stopped  by  the 
court 

Maule  and  WatBon^  contra.  This  case  is  distinguishable  from  the  caseii 
cited.  In  Rex  v.  Oeddington,  2  B.  &  C.  120,  by  'the  terms  of  the  ^^^ 
contract,  the  purchase-money  was  to  be  paid,  and  the  conveyance  was  ■- 
te  be  executed  on  a  particular  day.  In  this  case  no  tune  was  fixed  for  pay- 
ment of  the  purchase-money,  or  for  making  the  conveyance.  In  Rex  v.  Ged 
dingion^  the  pauper  could  not  call  for  any  conveyance  before  the  day  ap- 
pointed. Here  the  pauper  was  let  into  possession,  and  might  immediately,  on 
paying  the  10/.,  have  demanded  a  conveyance.  There  the  residue  of  the  pur- 
chase-money was  never  paid,  but  the  contract  was  rescinded.  Here,  the  resi- 
due of  the  purshase-money  was  paid,  and  the  contract  was  ultimately  performed. 
During  the  whole  time  the  pauper  resided  on  the  premises  he  had  an  equitable 
estate  upon  condition,  the  condition  being  the  payment  of  the  residue  of  the 
purchase-money.  When  that  condition  was  performed,  he  acquired  an  equitable 
estate  by  relation,  from  the  time  when  his  occupation  commenced. 

Batlet,  J.  It  is  very  desirable  to  adhere  to  the  language  of  &e  act  of  Par- 
liament, and  to  the  construction  put  upon  that  language  in  decided  cases.  The 
statute  0  G.  1,  e.  7.  «.  5,  enacts,  ^  that  no  person  shall  be  deemed  to  acquire 
or  gain  any  settlement  in  any  parish,  for  or  by  virtue  of  any  purchase  of  any 
estate  or  interest  in  such  parish,  whereof  ^e  consideration  for  such  purchase 
doth  not  amount  to  the  sum  of  30/.  bona  fide  paid.**  There  must,  ^erefore, 
be  a  purchase  of  an  estate  or  interest,  and  by  the  latter  word  must  be  under- 
stood some  specific  definite  interest,  and  the  party  contracting  must  become  the 
purchaser.      Rex  v.  Long  Bennington,  2  B.  dt  G.  132,  and  Rex  v.  Gedding^ 


[*464 


/on,  2  B.  &  C.  120,  establish,  that  although  *an  equitable  estate  is  suffi- 
cient to  give  a  settlement,  still  the  purchase  must  be  completed ;  alid 
that  if  it  be  not  an  estate,  but  an  equitable  right  only,  no  setdement  is  gained. 
The  principle  deducibie  from  those  cases  is,  that  the  relation  of  trustee  and 
cestui  que  trust  must  be  created,  in  order  to  give  a  setdement  by  the  purchase. 
In  Rex  V.  Geddington,  the  agreement  was  to  purchase  an  estate  for  310/.,  of 
which  160/.  was  to  bepaid  on  the  30th  of  November ,  and  150/.  on  the  24th 
of  June,  then  next  The  latter  sum  was  never  paid ;  the  pauper  resided  a 
year  and  a  half,  and  afterwards  the  contract  was  rescinded,  lliere,  by  pay- 
ing 150/.,  a  perfect  equitable  estate  would  have  been  acquired,  but  it  was  never 
paid,  and  therefore  the  pauper  was  held  never  to  have  had  a  perfect  equitable 
estate.  Here  the  pauper  had  paid  30/.,  and  by  paying  10/.  more  he  would 
have  performed  all  he  was  bound  to  do,  and  would  have  acquired  a  perfect 
equitable  estate.  During  the  whole  time  the  pauper  was  in  possession  in  this 
case  he  might  have  been  removed.  He  never  was  the  purchaser  of  an  estate 
or  definite  interest  It  has  been  ingeniously  argued,  that  the  payment  of  the 
10/.  would  have  given  the  purchaser  a  right  to  demand  a  conveyance ;  and 
that  as  it  might  have  been  made  at  any  time,  the  pa3rment,  when  made,  rekted 
back  to  the  time  when  the  occupation  began  ;  and,  therefore,  that  the  estate  by 
relation  was  the  estate  of  the  purchaser,  from  the  time  when  his  occupation 
commenced.  I  think,  however,  that  for  the  purpose  of  gaining  a  setdement, 
such  a  payment  did  not  give  him  the  estate  a6  iniiio,  but  only  from  the  time 
when  the  payment  was  actually  made.  The  expression  of  my  Brother  Hoi* 
royd,  in  Rex  v.  Geddington,  2  B.  dt  C.  120,  as  to  the  vendee  having  acquired 
a  settlement  by  having  paid  or  ^offered  to  pay  the  remainder  of  the  r^A^mm 
purchase-money,  must  be  understood  in  that  sense.  *- 

HoLROYD,  J.    I  think  there  is  no  distinction  between  the  cases  of  Rex  ▼. 

t  Cited  by  Jiaylcy,  J.,  in  Rex  v.  Oeddimgt^,  3  B.  &  C.  132. 
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Benmngttm^  and  Rtx  v.  Otddington^  2  B.  dt  C.  129,  and  the  present  case. 
The  pauper  in  this  case  never  was  in  possession  of  the  estate  after  he  had  paid 
the  10/.  He  therefore,  never  came  to  settle  upon  his  own  estate.  A  tender 
of  the  purchase-money  perhaps  might  have  been  equivalent  to  payment  on  &e 
principle  that  an  offer  to  perform  is  equivalent  to  actual  performance ;  but  then 
m  that  case,  in  order  to  ^ve  a  settlement,  tht  purchaser  at  the  time  of  the 
tender  must  have  had  a  right  to  continue  to  hold  the  premises.  Here,  at  the 
time  when  the  payment  of  the  residue  was  made,  &e  purchaser  had  no  right 
to  hold  the  possession  of  premises. 

LirrLBDALB,  Jm  concurred. 

Order  of  sessions  confirmed. 


*466]  *The  KINO  v.  The  BRIOHTON  Oas  Light  and  Coke  Company. 

By  tn  act  of  Parliament  a  company  was  eatabliahed  for  lighting  the  town  of  B,  with  gas, 
and  they  were  authorised,  with  the  eonaent  of  certain  eommiaaionera  (appointed  vnder 
another  act  of  Parliament  pasaed  for  lighting  and  paving  the  town  of  £.,)  to  break  ths 

Sovnd,  and  lay  their  pipea  in  the  atreeta  of  B,  The  eompanv  having  ao  laid  their  pipes 
r  the  parpoae  of  conve^in^  the  gas,  were  held  to  be  rateable  to  the  poor  in  respect  of 
the  land  occupied  bv  their  pipes,  and  to  the  extent  of  the  increased  value  of  the  land  in 
consequence  of  iu  being  used  by  them  for  the  purpose  of  conveying  the  gas. 

Upon  appeal  against  a  rate  for  the  relief  of  the  poor  of  the  parish  of 
Brighton^  made  upon  the  Brighton  Oaa  Light  and  Coke  Company,  of  the  sum 
of  S.  for  and  in  respect  of  the  mains  or  pipes  and  other  apparatus  for  the 
eonveyaAce  of  gas  belonging  to  the  company,  situate,  being,  and  Jixed  in  the 
ground  in  the  parish  of  Brighthelmstone^  the  court  of  quarter  sessions  con* 
firmed  the  rate,  subject  to  the  opinion  of  this  court  on  the  following  case : 

The  company  was  established  by  statute  58  G.  8,  c.  xxzvii.  entitled  ^  An 

act  for  lighting  with  gas  the  town  of  Brighthtlfnstone^  in  the  county  of 

•4671    '^^'^9^  *which  is  declared  a  public  act    The  buildings  and  manu- 

J  factory  are  in  the  parish  of  Rottingdean;  the  mains  or  pipes  forming 

t  Section  42.  recited,  that  for  the  purpose  of  using  the  gas  for  lighting  the  public  streets, 
&c.,  it  would  be  requisite  that  the  gas  should  be  conveyed  by  means  of  pipes  or  tubes  to 
be  properly  laid  for  that  purpose,  and  enacted,  that  if  at  any  time  the  commissioners 
(under  a  former  act  for  paving  and  lighting  Br^JUon.)  should  think  it  fit  to  coiitract 
with  the  company  to  light  the  public  streets,  &c.,  m  the  town  of  Brighton,  it  should  be 
lawful  for  the  company  and  their  successors  under  the  direction  and  inspection  of  such 
commissioners,  or  of  their  surveyor,  to  break  up  the  aoil  and  pavements  of  any  such 
streets,  and  to  dig  and  sink  trenches  and  lay  pipes,  and  from  time  to  time,  under  such  di- 
rection and  inspection,  to  alter  the  position  of,  and  repair  and  relay  such  pipeSf&c. 

Sect.  43.  enacted,  that  it  should  not  be  lawful  for  the  company,  or  their  serrants,  to 
break  up  the  soil  or  pavement  of  any  of  the  streets,  &c.,  belonging  to,  or  paved  or  re- 

g sired  by  or  under  tne  direction  of  the  commissioners,  without  the  consent  in  writing 
rat  had  and  obtained  of  the  commissioners,  to  be  signified  under  the  hand  of  their  clerk ; 
nor  to  enter  upon  or  break  up  any  pavement  or  soil  of  any  public  or  private  street,  &c., 
being  the  propert]^  of  or  belonging  to  any  body  corporate,  or  any  other  peraon,  without 
the  consent  in  writing  first  had  and  obtained  of  anch  body  corporate,  or  the  respectivs 
owners  for  the  time  being. 

Sect.  46,  enacted,  that  the  company  might,  under  the  direction  and  inspection  of  the 
commissioners,  or  their  surveyor,  break  up  the  aoil  or  pavement  of  any  of  the  streeu, 
4dc.,  and  sink  trenches,  and  lay  any  main  or  pipe,  to  communicate  with  the  works  of  ths 
company,  under,  across,  and  along  any  of  the  streets,  dec,  requisite  for  the  supply  of  any 
dwelling-house,  dec,  or  carrying  into  execution  the  powers  thereby  granted,  and  erect 
any  machine  or  other  apparatus  requisite  for  securing  to  such  dwelling-house,  dec.  a  com- 
petent supply  of  gas,  and  alao  to  alter  the  position  of,  repair,  relay,  or  amend  anv  pipes, 
tlthongh  no  contract  might  have  been  entered  into  with  the  eommiaaionera  for  lighting 
any  poblic  atreet,  &c.  in  the  pariah  or  place  where  such  houses  should  lie  or  be  iituate* 
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the  subject  of  appeal,  are  in  the  parish  of  Brithelmitofie^  placed  in  the  ground, 
and  covered  over.  The  gas  is  sold  in  Briihthelmstane.  It  is  a  manufactured 
article,  and  the  profits  of  the  manufactory  arise  fh>m  the  sale  of  gas  and  coke, 
of  which  tlie  gas  is  conveyed  in  mains  or  pipes,  and  the  coke  in  carts.  The 
mains  and  pipes  within  the  parish  of  Brighton^  produce  no  profit  but  by  con« 
veying  gas.  They  are  woith  800/.  per  annum,  at  the  least,  to  any  person  who 
could  use  them  for  that  purpose,  and  it  was  farther  proved  by  &e  testimony  of 
8  witness,  that  he  would  be  willing  to  give  400/.  per  annum  for  them,  taking 
all  chances  both  at  law  and  in  fact  as  to  the  mode  in  which  he  might  employ 
them,  but  that  he  formed  his  calculation  upon  a  moral  certain^  of  being  able 
to  employ  them  (or  conveying  gas.  The  expense  of  putting  them  down 
amounted  to  10,000/.  or  upwaras,  and  the  sum  of  40/.  per  annum,  at  which 
the  mains  or  pipes  are  assessed,  *ia  a  ninth  part  of  the  estimated  value  r^A^Q 
of  360/.,  that  being  the  proportion  in  which  other  rateable  property  at  ■- 
BrighthelfMtone  is  rated.  Personal  property  is  not  rated  in  nrigiUhdm' 
itone, 

Marryat  and  Courihape  in  support  of  the  order  of  sessions.  The  question 
is,  first,  whether  prooer^  of  this  descnption  is  liable  to  be  rated  to  the  relief 
of  the  poor.  Secondly,  whether  it  is  liable  to  be  rated  to  the  extent  to  which 
ithaa  been  rated  in  this  case.  Where  a  party  has  the  exclusive  use  of  any 
part  of  the  soil  for  the  purpose  of  conveying  water  or  any  other  subject  matter, 
be  ie  rateable  to  the  relief  of  the  poor  in  respect  of  the  land  so  occupied.  In 
Sex  V.  The  Birmingham  Goi  Light  and  Coke  Company.^  1  B.  &  C.  506, 
the  question  was  not  as  to  the  nteability  of  the  company,  but  merely  as  to  the 
quantum^  but  unless  ^ere  be  a  dMnetion  between  pipes    conveying  gais  and 

Sipes  conveying  water.  Rex  v.  The  Corporation  of  Bath^  14  East,  600 ;  and 
\ex  V.  TTu  Rochdale  Water  PForks  Company^  1  M.  ^  S.  634,  are  authorities 
expressly  in  point  to  show  that  this  property  was  rateable;  Here  the  company 
use  the  land  for  the  purpose  of  conveying  gas,  and  they  have  the  exclusive 
enjoyment  of  that  part  of  the  land  in  which  their  pipes  lie ;  they  are,  merefore, 
rateable.  The  next  question  is,  whedier  they  are  liable  to  be  rated  to  the  extent 
of  the  increased  value  of  the  land  so  occupied.  The  rate  here  is  upon  die 
land,  but  the  pipes  are  connected  with  the  freehold,  and  form  part  of  it.  Now 
it  has  been  decided,  diat  a  party  is  rateable  in  respect  of  the  increased  annual 
value,  although  that  annual  value  be  derived  from  the  annexation  of  a  personal 
chattel,  as  *&  weighing  machine.  Rex  v.  St.  Niekolae^  Gloueeeter^  r*4A9 
Cald.  262 ;  or  from  a  machine  not  fixed  to  the  freehold,  as  in  the  case  '• 
of  the  carding  machine.  Rex  v.  Hogg^  Cald.  266. 

Adams^  Serjt.,  Long^  and  Doug&u,  contra.  The  company  are  not  raleahle. 
First,  they  are  not  occupiere  of  hmd  within  the  parish.  Secondly,  assuming 
that  they  are  rateable,  they  are  rateable  only  in  respect  of  the  land  occupied 
by  them,  and  not  in  respect  of  their  pipes.  The  company  are  not  occupien 
of  any  land.  They  have  not  any  control  over  the  soil.  The  only  land  they 
occupy  is  in  the  parish  of  Rottingdean^  where  their  manufactory  is  situated ; 
there  they  ought  to  be  and  are  rated.  They  cannot  even  break  the  ground  to 
lay  down  their  pipes,  withont  the  oensent  of  the  commisetoners^  They  have 
only  a  special  license,  and  cannot  use  the  pipee  for  any  purpose  but  the  con- 
veyance  of  gas.  This  case  difiers,  therefore,  from  that  of  Rex  v.  Corporatim^ 
of  Bath^  for  there  the  water  companjr  were  entitled  to,  and  had  the  fiiU  ooi^ 
trol  over  the  land  itself..  But,  secondly,  assuming  that  the  company  are  rate- 
able, they  are  rateable  only  in  respect  of  the  land  occupied  by  them,  and  not 
lAreapect  of  their  pipes ;.  the  pipe»  may  be  removed  by  the  company  at  any 
tfane*  They  do  not,  therefore^  constHnto  part  of  Ae  freehdd ;  they  are  merely 
s  modte  of  conveyaaoe  for  &  manuftctuxed  ardde:  and:  diis  is  a  mode  of  using; 
tha  public  way. 

BunrLBV,  J.  To>  oiahe  prmwrty  ntoiriile  it  must  oome  wiAui  the  weniv  of 
die  statute  43'£Itjr.    The  omy  question  in  this  ease  is,  whether  ifae  company 
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*4701  ^^'^  ^^  deemed  occupiers  of  land,  and  to  the  extent  to  which  tney  an 
J  •rated.  The  company  are  empowered,  by  an  act  of  the  68  G.  :i,  with 
the  consent  of  the  commissioners  for  paving  and  lighting  the  town  of  Brighton, 
to  break  up  the  soil  of  the  streets  and  roads,  dig  and  sink  trenches,  and  lay 
pipes,  and  to  alter  the  position  of,  and  to  repair  and  relay  such  pipes.  If  it 
were  doubtful  in  this  case,  whether  the  pipes  constituted  part  of  the  freehold, 
iStie  company  would,  at  all  events,  be  liable  to  be  rated  for  an  occupation  way ; 
but  I  think  that  we  may  collect  from  the  case,  that  the  pipes  are  fixed  in  Uie 
soil;  and  if  so,  then  Hex  v.  The  Corporation  of  Bath^  14  East,  609,  esta- 
blishes that  they  are  to  be  deemed  occupiers  of  that  land  in  which  the  pipes 
are  fixed.  Rex  v.  Tlie  Rochdale  Water  Work»  Company,  1  M.  &  S.  634 ; 
and  Rex  v.  The  Birmingham  Gas  Light  and  Coke  Con^any,  1  B.  &  C.  506, 
establish  the  same  principle.  In  the  latter  case,  part  of  the  apparatus  used  for 
the  manufacture  of  gas  and  coke  was  affixed  to  the  freehold,  and  part  was  not, 
and  it  was  held  that  the  company  were  liable  to  be  rated  to  the  extent  of  their 
occupation  of  land,  and  that  die  branches  and  pipes  were  to  be  considered  part 
and  parcel  of  the  land.  In  the  case  of  a  canal  the  proprietors  are  rateable,  not 
only  in  the  parish  where  the  tolls  are  collected,  but  in  each  parish  where  they 
occupy  land  for  the  purposes  of  their  canal.  In  many  acts  of  parliament  autho* 
rising  the  making  of  a  canal,  it  is  provided,  that  the  company  shall  not  be  rated 
at  a  higher  rate  than  the  adjoining  land ;  but  if  there  be  no  such  provision,  then 
thev  miist  be  rated  in  respect  of  the  value  which  the  land  has  acquired^  from 
its  having  been  used  for  the  purposes  of  the  canal.  There  is  no  such  provision 
*4711  ^^  ^^^  ^^^ '  ^°^  ^  ^^  pipes  are  laid  down  so  as  to  *become  part  and 
J  parcel  of  the  land  for  the  time  they  remain,  they  thereby  improve  the 
Talue  of  the  land  in  the  same  manner  as  buildings  erected  upon  the  land,  and  the 
whole  must  be  rated  accordingly.  I  entertained  some  doubt  at  one  time  whe* 
ther  the  right  of  the  company  to  remove  the  pipes  mif  ht  not  prevent  their  being 
rateable  in  respect  of  the  increased  value  of  the  land ;  but  upon  reflection  it 
appears  to  me,  that  that  makes  no  diflerence,  because  they  must  be  rateable 
npon  the  same  principles  as  buildings  are  which  may  be  removed  at  the  end 
of  the  term.  Theire  are  cases  which,  in  principle,  are  similar  to  the  present. 
Thus,  a  person  who  had  the  exclusive  occupation  of  a  wagon-way,  and  not  a 
mere  right  of  passage,  has  been  held  to  be  rateable.  Upon  these  grounds  I  am 
of  opinion,  that  thb  property  is  rateable.  Secondly,  that  it  is  rateable  to  the 
extent  of  the  value  of  that  which  for  the  time  constitutes  part  of  the  freehold. 
Thirdly,  I  am  of  opinion,  that  the  rate  is  properly  made  in  Brighton  and  not 
in  Rottingdean,  because  the  rate  must  be  upon  the  land  occupied  by  the  com- 
pany, and  here  the  land  occupied  is  in  the  parish  of  Brighton* 

HoLROYD,  J.  I  am  of  opinion  that  the  gas  company  are  liable  to  be  rated  in 
respect  of  this  property,  and  that  they  are  liable  to  be  rated  in  respect  of  the 
increased  value  of  the  land.  The  first  point  is  decided  by  many  cases  which 
are  similar  in  principle  to  the  present  In  one  case  it  was  held,  that  a  weigh- 
ing machine  affixed  to  a  building  was  liable  to  be  rated,  on  the  ground  that  the 
land  and  building  constituted  one  entire  thing,  and  that  the  house  was  much 
more  valuable  fi'om  the  machine  being  appurtenant  thereto.  Rex  v.  St,  Nicolas 
*4721  *^^^^^^^^*  CM.  262.  In  another  case  it  was  held,  that  where  a  card- 
^  ing  machine  was  demised  with  a  building,  but  not  fixed  to  it,  but  form- 
ing one  entire  subject,  the  rate  being  on  die  buUding,  that  was  properly  rated 
for  the  entire  profits,  the  house  acquiring  a  greater  value  from  the  use  to  which 
it  was  put.  Rex  t.  Hogg,  Cald.  266 ;  1  T.  R.  721.  I  think,  therefore,  &at  so 
long  as  the  company  used  the  land  for  the  purpose  of  their  pipes  they  are  rate- 
able, for  they  have  the  exclusive  occupation  of  that  part  of  the  land  in  which 
their  pipes  lie ;  and  that  they  are  rateable  for  the  entire  profits  of  that  land,  part 
of  tfaem  arising  firom  the  gas  pipes  placed  in  the  land. 

LiTTLKDALB,  J.  The  rate  must  be  upon  the  land.  Here,  the  pipes  being 
fixed  to  the  land,  the  land  and  pipes  are  to  be  considered  as  one  entire  Aing 
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The  only  dflfieidty  mthe  vase  is,  whether  fee  company  -sre  1o  be  coDsidend 
ns  occupiers  of  land.  They  are  aufeorised,  whh  Ifae  consent  of  the  commis- 
moners  mentioned  in  the  «ct  of  parKameut,  to  hredL-lhe  soil  for  the  purpose  df 
^yin?  their  pipes.  9(ow»  in  Vywn  v.  Cblh'db,  5  B.  &  A.  000,  it  was  heldt 
that  me  contractors  for  making  a  narigaUe  canid  hanng,  with  the  permisskw 
of  the  owner  of  dte  soil,  erected  a  dam  of  earth  and  wood  upon  his  dose 
across  a  strsam  there  lor  the  purpose  of  completing  their  work,  had  a  posses- 
sion sufficient  to  entifled  ttiem  to  maintain  trespass  against  a  wrong*doer.  This 
is  an  authority  to  show  that  fee  company  were  yirtnaHy*  in  fee  occupation  of 
feis  land,  and  beii^  in  fee  exclnsire  occupation  of  that  pottion  of  land  in  whic^h 
feeir  pipes  lay,  feey  are  rateable  wifein  the  principle  laid  down  in  Rex  y.  Th€ 
•Corporatum  of  Baih,  Cald.  SOS ;  and  Rex  t.  The  RoehdaU  Water  r,.^ 
Worke  Ompmy,  1  M.  &  S.  084.  ^'  *^ 

Order  of  Jiessions  confinned. 
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of  WORCESTER* 

Of  a  ctfial  act  #f  the  '%V&,  %  c.=91,  a.  77,  it  wu  enacted,  liiat  the  company  should  be 
rated  to  all  piKKAial  taset  in  respect  of  their  lands,  dbc.,  in  the  oene  proportion  ee 
other  leode  lyisf  aear  the  oeoM  ahouM  he  rated,  and  as  the  aame  lands  would  be  rate- 
able in  case  the  same  weie  the  propertj  of  iDdiyiduals  in  their  natural  oapacitv.  By  a 
subsequent  act  of  (he  38  G.  3,  e.  31,  t.  20,  it  was  enacted  that  the  company  snonld  be 
rated  to  all  pavoohial  taaee  in  respect  of  the  lands  ueed  by  them  for  the  purpoaee  of  the 
aatd  naWgalioa,  in  the  ssaae  proportien  -ae  other  lands  .and  hasldiafs  a4joiQiM  or  Wiaf 
near  the  canal  should  be  uteid;  -bat  it  was  further  enacted,  that  it  abouI<f  be  lawful  for 
the  company  to  agree  with  any  owner  of  lands  adjoining  their  lands,  taken  for  the  par- 

Ewe  of  the  said  navigation,  for  an  oiemption  from  all  ratee  and  taxes  in  respect  of  such 
nds,  and  ibr  charging  the  aame  upoe  the  adiniaHii[  lands  iof  saoh  peraooa,  and  in  all 
such  cases  the  parochial  taxes,  rates,  i&c  which  might  be  tlieceafiter  charged  upon  or 
payable  in  respect  of  the  lands  so  taken  for  the  purposes  of  the  said  naTigation,  ehould 
be  rated  and  charaed  upon  such  adjoinine  lands,  and  opon  the  owners  and  ocnipieis 
thereof  and  the  lands  «f  the  company  ahoald  faa  eaeaapted  and  diacbatged  therefrom : 
field,  ^xst,  that  by  the  31  6^.  3,  e,  31,  a.  77,  the  company  wore  not  liable  to  be  rated  iar 

theiand  ased  for  the  purposes  of  the  canal  accordin^^  to  its  improved  value. 
Ifeld,  secondly,  that  the  seven ty-seventh  section  of  the  31  G.  3.  wss  not  repealed  by  the 
twentieth  section  of  the  38  (r.  3,  and  that  the  company  were  not  liable  to  bo  rated  Ibr 
the  improved  val^e  of  theiand. 

'On  the  4th  of  Jtm^,  4825,  the  churchwardeas  and  oveiseers  of  the  poor  of 
the  parish  of  Saint  Peter  the  Great ^'m  the  county  of  fForceeter,  made  a  rate 
for  ^e  relief  of  the  poor,  in  which  the  company  of  proprietors  of  the  Worcei' 
ier  and  Birminghtan  Canal  Company  were  .rated  for  land  for  wharfs,  basin, 
warehouaes,  enffine-hoube,  lock-house,  gardens,  and  premises,  and  for  lolia  and 
profits  ariaii^  ^herefrom,  11/.  4a.  fiif.  Upon  appeal,  the  court  of  quarter  ses- 
sions amended  the  rate,  by  reducing  the  sum  of  11/.  4s.  6J.  to  the  simi  of  foni^ 
(teen  shilliwand  one  halfpeaoiy,  and  'confirmed  the  cata  so  amended,  r^^m^ 
su^ect  to  me  opinion  of  this  court  on  the  following  case  :t  ^ 

By  an  act  of  ihe  31st  G,  3,  it  is  enacted,  that  the  jsaid  company  of  proprie- 
tors shall  fiKun  time  to  lime  be  rated  4o  all;  parliamentary  and  parochial  taxes 

t  By  another  rate  made  for  the  relief  of  the  poor  of  the  same  parish  in  the  city  of  Wor- 
eetter,  the  company  were  rated  for  ^^e  acres,  three  roods,  and  thirty-seven  perches  of 
land,  beina  the  canal  and  towingr.pnth  from  DigltM  to  CAoMote  Srjd^s,  and  the  tolls  and 
fffofita  ariaiuff  therefrom,  61.  8t.  5d.  Upon  appeal  againet  i£is  rate,  the  aesaioao  ameaded 
the  aame  by  reducii^  the  sam  of  62.  6s.  id,  to  .13c.  .lOd,  salyect  lo  the  opinion  afthii 
oourt  on  a  case  precisely  similar  to  the£rst. 
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and  aaseMinents  for  and  in  respect  of  the  bnds  and  gronnds  to  be  purchased 
or  taken,  and  all  warehouses  or  other  buSdiogs  to  be  erected  bj  ^e  said  l^on^• 
pany  of  proprietors  in  pursuance  of  this  act  in  the  same  propcrtion  as  other 
landb,  grounds,  and  buildings  lyinff  near  the  0aine  are  or  shall  be  rated ,  and. sis 
the  same  lantls,  nounds,  and  buildings  so  to  lb»e  purchased  or  l^aken  and  erected 
would  be  rateable  in  case  the  same  were  thepropisrty  of  individuals  in  the^r 
natural  capacity.  And  by  an  act  of  the  38th  O,  d,  for  amending  and  enlaiffiiur 
the  powers  of  me  3l8t  G.  8,  after  reciting  that  the  said  last  mentioned  act  n^ 
in  some  respects  been  found  defec^ve,  and  the  exercise  of  some  of  the  powei^ 
and  provisions  thereof,  as  therein  directed,  inconvenient,  it  is  enacted,  mat  the 
said  company  of  proprietors  slxall  from  time  to  time  be  rated  to  all  parliamen- 
tary and  parochial  taxes,  cates,  and  assessments,  for  and  in  respect  of  the  bnqs 
and  hereoitamentB  tiaken  and  used  by  the  fiiaid  ^mpany  fi^r  the  purposes  of  tl^ 
said  navigation;  and  all  warehouses  and  ot)^  builaings  erected  or  to  be  erected 
thereon  by  the  said  company, pf  propiietopi  l^y  vir^  of  the  said  act,  ^^.qt 
*47fil  ^"  P^*^®?^^  ^^^  ^  4^®  SBXt^e  proportions  as  -pther  lands,  grounds,  an4 
i  buil^inffs  adjoining  or  lying  pear  fhe  ,sj^id  4»nial  are  or  shall  )>e  rated.; 
bat  it  shaii  be  lawful  ipr  Sie  s,aip.comi>aqy,to  agri^e  with  anj^  owner  or  ownerji 
of  any  lands  or  hereditaments  pf  aufficientjearly, value  adjoinjng  pr.lyiiv  ^^ 
to  the  lands  or  hereflitaments.to  be  purchased  or  taken  for  the  pifrppse  x)f  the 
nid  navi^tion,  for  an  exemptipn  frpin  a)!  ra^s  and  taxes  in  xespect  of  su^ 
last  mentioned  lands  and  nereditaments,  and  for  ^haiging  the  a^une  upon  ijm 
^joininff  la^ds  apd  hereditaments  pf  sueh  person  or  persons ;  .and  in  aU.sueh 
eases  all  &e  parochial  and  other  taxes,  rates,  cha^s,  and  assessments  which 
iD^ht  be  thereafter  charged  uppn  or  payable  in  nespect  of  the  lands  or  hieredita^ 
mentB  to  be  so  purchased  or  taken  for  the  pi^poses  pf  the  said  navigati^p,  ahajl 
be  rated  and  cnaiged  upon  such  adjoining  lan^^t  apd  uppn  the  owners  and 
occupiers  thereof;  and  the  lands  ami  hereditament  lo  be  purchased  for  the 
purpose  of  the  said  navigation,  shall  be  exempted  and  discpaiged  therefrom. 
And  it  is  in  die  same  act  furUier  enactedt  that  all  parochial  rat^  and  sa9eai^ 
mentB  which  shall  or  may  at  ai^  time  be  laid,  asseiased,  or  imposed  upon  the 
rates  and  person^d  estate  of  the  said  company  of  proprietprs  shall  be  laid, 
assessed,  or  imposed  in  each  parish,  township,  hamlet,  or  place  respectively, 
in  proportion  to  the  length  of  the  said  canal,  in  each  respective  parish,  town- 
ship, hamlet,  or  place,  and  not  otherwise.  And  also  in  the  same  act  it  is  enacted, 
that  the  said  act  of  the  81  G,  ,8,  and  all  and  every  the  clausi^s,  articles,  provi» 
sions,  matters,  and  things  therein  contained,  (except  such  apd  so  many  of  (hem 
or  such  parts  thereof  as  are  altered,  varied,  explained,  or  amended  by  this  act,) 
^  shall  extend  and  be  applicable  to  the  present  act,  ^d  the  *ppwer8,  prc^ 

'J  visionSfand  directions  hereof,  in  so  &r  as  the  same  are  compatible  her^* 
with.  The  question  for  the  opinion  of  the  court  was,  whether  the  land  used 
for  the  canal  was  to  be  assessed  at  the  same  rate  as  the  adjacent  lands,  or  whe4^- 
er  the  profits  derived  from  die  tolls  were  tp  be  included  in  the  rateable  value. 
If  the  court  should  be  of  opinion,  that  the  land  so  used  is  to  be  assessed  at  d^ 
same  rate  as  the  adjacent  lands,  then  the  rate  was  to  stand  as  amended  by  the 
court  of  quarter  sessions ;  but  if  the  court  were  of  opinion  that  the  profi^ 
derived  from  the  tolls  were  to  })9  included  in  the  rateable  value,  then  the  ra^ 
was  to  be  amended  by  insertiqg  the  sum  of  U/.  44*  3J,  instead  of  U«.  and  one 
halfpenny. 

RundU  (aad^9j|^was  with  him,).inaupportoflhe  order  of  sessions.  R^ 
V.  The  Orand  Junction  Cama.CompmWf  I  B.AA^289f  is  a  decisive  autho- 
rity to  show  that,  under  the  stafute  8i.0..d,.t)ie,cc)mikany  we)re  ^ble  to  bi 
rated  for  dieir  lands  at  the  same  value  aa  other  adjaceilt  lands,  and  notacconi- 
ing  to  the  improved  vajue  derived  from  the  hmd  haviog  bf  en  used  £>r  4he  pux^ 
poses  of  the  canal.    (He  w,dB  then  lUopped  ^y  thexoi^) 

Campbett  and  Godson,  contra.  ,I7ie  77lh  section  ^.t^e  ^l  O.  8,  ;whi^ 
enactSi  h  that  the  coijnpany  .ijhWl  be  rated  for  their  land  in  the  same  proportion 
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fts  other  lands,  and  as  the  same  would  be  rateable  if  they  were  the  properly 
of  individuals  in  their  natural  capacity^**  does  not  import  that  the  tolls  are 
not  to  be  taken  into  consideration  in  fixing;  the  rate.  It  is  confirmatory  r«  jm. 
of  what  *the  common  law  would  have  directed,  viz.  ^at  the  rate  shall  ^ 
be  equally  laid  upon  all  the  property  assessed.  If  the  legislature  had  intended 
to  exempt  the  tolls,  the  language  of  the  act  would  have  been  similar  to  that  of 
the  acts  for  making  the  Leeds  and  Liverpool  canal,  5  East,  325.  There  die 
tolls  are  expressly  exempted  from  the  payment  of  any  rates  other  than  such 
as  the  land  which  shoula  be  used  for  me  navigation  would  have  been  subject 
to  if  those  acts  had  not  been  made.  But  assuming  that  the  T7th  section  of  the 
81  Gr.  3,  did  exempt  the  company  from  being  rated  in  respect  of  the  improved 
value  of  the  land,  that  section  is  virtually  repealed  by  the  20th  section  of  the 
88  Gf.  3,  which  enacts,  **  that  the  company  shall  be  rated  for  their  lands  in  the 
same  proportion  as  other  lands,"  omitting  the  other  very  material  words  in  the 
81  G.  3,  viz.  as  the  same  would  be  rateable  if  they  were  the  property  of  indi- 
viduals in  their  natural  capacity.  The  words  thus  omitted  may  be  considered 
as  struck  out  of  the  81  G.  3,  and  then  the  fair  construction  of  the  clause  is,  that 
the  land  held  by  the  canal  company  should  be  rated  as  other  adjoining  lands 
are,  viz.  in  proportion  to  their  value  taken  as  land  only. 

Batlet,  J.  This  case  is  perfectly  clear.  It  is  m  effect  decided  by  Ths 
King  V.  The  Grand  Junctiotx  Canal  Company,  I  B.  &  A.  289 ;  Rex  v.  St. 
Mary^s  Leicester^  Trinity  term,  57  G.  3.  These  cases  establish  this  princi^ 
pie,  that  unless  there  is  some  clause  of  exemption  in  the  act  of  parliament,  land 
taken  for  the  purpose  of  a  canal  will  be  "rateable  not  according  to  the  r^^^i 
value  of  the  land  when  it  was  taken  for  the  purposes  of  tiie  canal,  but  ^ 
according  to  that  value  which  it  has  acquired  from  its  having  been  used  for  the 
purposes  of  the  canal.  But  canals  are  supposed  to  be  of  public  benefit,  and, 
therefore,  some  of  the  acts  of  parliament,  under  the  authority  of  which  canals 
have  been  made,  have  clauses  of  exemption,  so  as  to  leave  land  upon  the  same 
footing  in  this  respect,  as  it  was  when  first  taken  for  the  purposes  of  the  canal. 
It  is  conceded  that  the  language  of  the  81  G.  3,  is  not  distinguishable  fi^m  diat 
of  the  34  G.  3,  in  the  case  of  the  King  v.  7%e  Grand  Junction  Canal  CotU' 
pony,  1  B.  &  A.  289.  It  has  been  argued,  that  the  true  construction  of  this 
clause  is,  that  the  rates  are  to  be  equally  laid  upon  all  the  property  assessed, 
and  that  it  is  only  confirmatory  of  the  common  law  in  that  respect ;  but,  in 
construing  acts  of  parliament,  we  are  bound  to  give  statutable  effect  to  the 
words  used  in  them,  and  so  construing  them,  1  think  the  effect  of  that  clause  is 
to  exempt  the  company  from  being  rated  in  respect  nf  the  increased  value  of 
the  land,  derived  from  its  having  been  used  for  the  purposes  of  the  canal.  But 
it  is  said  that  the  77th  section  of  the  31  G.  3,  is  virtually  repealed  by  the  20th 
section  of  the  38  G.  3,  and  that  the  latter  statute  places  ^e  company  in  the 
same  situation  as  if  the  former  act  had  not  passed,  and  makes  land  taken  for 
the  purposes  of  the  canal  liable  to  be  rated  according  to  its  increased  value. 
Now,  if  the  legislature  had  intended  to  repeal  that  clause  by  the  38  G.  3,  it 
would  have  been  very  easy  to  have  done  so  by  a  clause  stating  specifically, 
that  lands  taken  for  me  "purposes  of  the  canal  should  be  rated  accord-  r«^.A 
ing  to  their  improved  value.  It  may  fairly  be  concluded,  that  if  the  ■- 
legislature  had  contemplated  any  change  of  purpose  in  this  respect,  they  would 
have  expressed  that  intention  in  clear  and  unambiguous  language.  It  seems  to 
me,  that  the  latter  part  of  the  20th  section  of  the  38  G.  3,  puts  this  beyond  all 
doubt.  It  gives  power  to  the  canal  company  to  make  specific  baigains  for  the 
purchase  of  hmds  exempt  from  rates,  and  to  shift  the  rates  from  lands  taken  by 
the  company,  and  to  place  them  upon  certain  other  lands  in  the  hands  of  indi- 
Tidual  proprietors.  In  that  case  the  value,  at  the  time  of  the  sale,  must  remain 
the  rateable  value,  and  there  is  no  reasen  for  supposing  that  a  different  rats 
woM  be  payable  if  the  company  made  no  such  bargain. 

Order  of  sessions  confirmed. 
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MERCERON  v.  DOWSON. 


Where,  incoTenant  against  an  assignee  of  a  lease;  the  plaintiff  declared  that  all  the  right, 
&c.,  of  the  lessee  vested  In  the  defendant  bv  assignment,  and  that  afterwards  the  prem- 
ises were  oat  of  repair,  and  defendant  pleaaed  in  bar,  that  for  one  period  be  was  pos- 
sessed of  one  sixth  of  the  premises,  as  tensi^t  in  common  with  A.,  B.,  and  C,  and  for 
another  period, of  one  third,  as  tenant  in  common  with  B,  and  C.  and  that  no  more  or 
greater  interest  in  the  premiijies  ever  came  to  him  by  a^f^ignment :  Held,  that  the  plea 
was  bad  in  substance,  as  it  could  not  be  a  bar  to  the  whole  action  ;  that  it  was  bad  in 
form  also,  as  it  merely  confessed  that  the  defendant  had  possession  of  part  of  the  prem- 
ises, and  not  that  be  was  assisnee.  Sembht  that  the  defendant  should  have  pleaaed  in 
abatement,  and  should  have  snown  how  the  other  persons  became  tenants  in  common 
with  him. 

CoYENANT  upon  an  indenture,  whereby  certain  premises  were  demised  to 
J.  N,  for  ninety-nine  years.  The  declaration  averred,  that  all .  the  interest  of 
J,  N,  in  the  demised  premises,  came  to  and  vested  in  the  defendant  by  assign- 
ment ;  and  that  aflerwards,  and  during  the  term,  to  wit,  on  the  1st  of  January ^ 
1820,  and  thence  hitherto,  the  premises  were  and  have  been  out  of  repair 
*4801  *<^o°*^J7  ^  ^®  covenant,  &c.  Pleas,  First,  non  est  factum.  Secondly,  that 
-I  all  the  interest  of  J,  N,  did  not  come  to  and  vest  in  the  defendant,  as  al- 
leged. Issue  thereon.  Thirdly,  actio  non,  because  before  the  30th  of  December^ 
1819,  to  wit,  on  the  5th  o^  August,  1817,  defendant  became,  and  from  thenceforth 
continually  until  the  day  and  year  hereinafter  next  mentioned,  was  possessed 
of  and  in  one  undivided  sixth  part  only  of  and  in  the  said  demised  premises, 
with  the  appurtenances,  to  wit,  as  tenant  in  common  with  one  J,  D.  and  T,  O, 
and  PF,  D.  />.,  and  that  he  the  said  defendant  afterwards,  to  wit,  on  the  23d 
of  February,  1824,  became,  and  from  thenceforth  until  the  day  of  commenc- 
ing this  suit  was,  possessed  of  and  in  one  undivided  third  part  only  of  and  in 
the  said  demised  premises^  to  wit,  as  tenant  in  common  with  one  W,  D.  /)• 
and  T.  O.;  and  that  he  the  said  defendant  had  not  by  assignment  or  otherwise, 
at  the  time  of  the  commencement  of  this  suit,  or  at  any  time  theretofore,  any 
greater  estate,  right,  title,  &c.,  share  or  shares  of  and  in  the  said  demised 
premises  than  as  in  this  plea  aforesaid.  And  this  the  defendant  is  ready  to 
verify,  wherefore  he  prays  judgment,  if  the  plaintiff*  ought  to  have  or  maintain 
his  aforesaid  action  thereof  against  him.     Demurrer  and  joinder. 

Cotnyn,  in  support  of  the  demurrer.  This  plea  in  its  "present  form  is  bad, 
either  as  a  plea  m  abatement  or  in  bar.  The  facts  aUeged  in  the  plea  do  not 
constitute  a  bar,  and  although  they  might  be  sufficient  ground  for  a  plea  in 
Abatement,  yet  the  form  is  insufficient.  First,  the  plea  is  pleaded  in  bar,  and 
not  in  abatefment ;  secondly,  if  pleaded  in  abatement,  it  should  have  shown 
•4811  ho^  ^6  ♦defendant  became  tenant  in  common  with  the  other  person 
•I  named.  Com,  Dig.  Matement,  (F.  6.)  pi.  4.  It  would  be  very  hard 
upon  the  plaintiflf  to  hold  that  such  a  plea  is  good  in  bar.  He  cannot  be  sup- 
posed to  know  the  particulars  of  the  defendant's  title.  Congham  v.  King,  Gro. 
Car.  221,  may  be  cited  to  show  that  the  plaintiflT  might  have  declared  against 
the  defendant  in  respect  of  his  share  of  the  premises,  but  that  related  to  a 
divided  portion ;  here  the  defendant  admits  that  his  is  an  undivided  share« 
Neither  is  Stevenson  v.  Lambard,  2  East,  575,  any  authority  for  the  defend- 
ant. That  proceeded  entirely  on  the  authority  of  Congham  v.  Rng;  and, 
indeed,  proves  that  to  an  action  of  debt  for  rent,  eviction  as  to  part  cannot  be 
pleaded  in  bar  of  the  whole  action. 

/.  L.  Adolphus,  contra.  The  plaintifT  charges  the  defendant  as  privy  in 
estate  with  the  first  lessee,  and  in  order  to  do  that,  says,  that  all  the  estate,  dz;c., 
vested  in  the  defendant,  who,  by  the  plea  in  question,  says  in  substance,  that 
no  more  than  one  third  ever  came  to  him.  In  Hare  v.  Cator,  Gowp.  766,  it 
was  held,  that  the  assignee  of  a  part  must  be  charged  according  to  the 
truth  of  the  case,  and  the  defendant  having  been  chaiged  as  assignee  of  the 
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whole  of  the  premises  demised,  when  in  truth  he  was  assignee  of  part  only* 
a  nonsuit  was  entered.  In  Gamon  v.  Vernon,  2  Lev.  231,  and  Cong" 
ham  V.  King,  the  party  was  chaiged  according  to  the  truth  of  the  (act,  beinf 
sole  sssignee  of  part.  On  covenants  for  rent,  tenants  in  common  may  sue  and 
be  sued  separately  ;  but  in  KUchtn  and  ^nothar  v.  Buckly,  1  Lev.  109,  cited 
m  Bac.  Mr.  *joint  Tenants,  (K,)  it  was  held,  that  tenants  in  com-  r^^oa 
ition  might  and  ought  to  join  in  suing  the  assignee  Of  a  tenant  for  neg-  *- 
Ibcting  to  repair,  and  that  the  covenant  being  indivisible,  the  wrong  and  dam- 
ages could  not  be  distributed,  because  uncertain.  And  since  for  this  reason, 
one  tenant  in  common  cannot  sue  albhe,  so  neither  can  he  bd  sued  alone  for 
breach  of  a  covenant  to  repair.  Nor  is  he  bound  to  plead  in  abatement,  for  he 
does  not  necessarily  know  who  the  other  tenants  in  common  are. 

Bayley,  J.  I  have  no  doubt  that  this  plea  is  bad.  The  covenant  to  repair 
is  a  charge  upon  the  estate.  When  an  estate  is  divided,  that  is  done,  either  so 
as  to  pass  separate  portions  to  separate  owners,  or  to  pass  undivided  interests. 
The  division  in  this  case  was  of  the  latter  description.  Then  the  question  is, 
whether  the  defendant,  under  such  circumstances,  is  liable  to  be  charged  in  the 
manner  now  attempted.  The  declaration  describes  him  as  assignee  of  all  the 
estate,  right,  title,  &c.,  of  the  original  lessee,  J.  N.  This  general  form  of  plbad* 
ing  is  allowed,  because  the  plaintiff  cannot  be  supposed  to  know  the  particu- 
lars of  the  defendant's  tide.  It  may  be  conceded  to  the  defendant,  that  when 
the  plaintiff  is  informed  of  the  persons  in  whom  the  whole  interest  is  vested* 
they  must  be  sued  jotndy  ;  but  he  insists  that  no  one,  even  where  the  plaintiff 
is  in  ignorance  of  any  other  assignees,  is  liable  to  be  sued  singly.  For  this  he 
relies  upon  Hare  v.  Cator,  It  mere  appeared,  that  Lord  B,t  tenant  for  life, 
with  power  to  lease,  demised  certain  premises  in  Kent,  and  others  in  Surreg^ 
to  the  plaintiff  at  a  pepper-corn  rent,  the  plaindff  re-demised  them  to  Lord  Bm 
at  an  annual  rent  of^600/.  The  defendant  aflerwards  purchased  the  premises 
in  JTeh/,  but  *not  those  in  Surrey,  bjoA  did  not  take  an  assignment  of  the  f^^te 
lease  from  the  plaintiff  to  Lord  JB,  The  plaintiff  brought  covenant  for  ^ 
the  rent.  The  defendant  there  never  was  assignee  of  the  interest  in  respect 
of  which  the  plaintiff  claimed  the  rent,  for  it  was  claimed  in  respect  of  the 
term  which  never  was  assigned,  and  the  rent  was  issuing  out  of  two  distinct 
estates,  one  of  which  never  came  to  him.  That  case,  therefore,  is  not  appli- 
cable to  the  present.  .  There  are  many  cases  showing  that  the  assignee  of  a 
§art  is  liable  to  be  charged  for  that  part.  This  case  is  somewhat  different,  for 
le  defendant  has  no  entire  interest  in  any  part,  but  a  partial  interest  in  the 
whole.  The  plea  is  not  that  defendant  is  liable  to  sustain  a  part  only  of  a 
loint  liability,  but  that  he  is  not  liable  at  all.  That  is  a  plea  in  bar,  and  I 
think  clearly  bad.  It  should  have  been  that  defendant  was  not  liable  to  the 
whole  burden  in  the  manner  charged.  He  should  have  pointed  out  the  other 
persons  liable,  and  then  the  plaintiff  might  have  been  compelled  to  include 
them  in  his  declaration. 

.  HoLnoYD,  J.  I  am  of  opinion  that  the  plea  in  question  cannot  be  supeorted. 
Supposing  it  could  be  good  as  a  bar  t6  any  part  of  the  action,  it  should  have 
been  confined  in  its  application  to  those  parts  of  the  premises  of  which  the 
defendant  meant  to  insist  that  he  was  not  assignee.  If  it  had  been  pleaded  to 
an,  save  for  one  period,  one  sixth,  and  for  another  period  one  third,  it  would 
have  raised  a  very  different  question  from  that  which  is  now  presented  to  us. 
There  is  another  objection  to  this  plea  in  form  :  even  as  to  die  parts  of  which 
the  defendant  admits  himself  to  be  in  possession^  he  neither  admits  or  denies 
the  assignment.  It  seems  to  me,  indeed,  that  either  the  first  lessee  or  any  per- 
son ^having  part  of  his  estate  by  assignment,  if  sued  in  such  an  action  rf«j*^ 
as  this,  may  pray  in  aid  other  persons  who  ate  by  assignment  joindy  ^ 
|j>6^sessed  of  other  portions ;  but  such  a  plea  should  be  m  abatement^  and  not 
m  bar.   * 

LitTLSDALB,  J.    I  think  that  this  ptea  b  bad  both  in  form  and  substance 
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II  merdy  admits  poMeoaiaii»  wd  not  an  mmignmenU  The  latter  part,  m  whieh 
it  i»  all^^d  that  die  defendant  had  no  greater  part  Ay  auignmeni  thm  as  he- 
fore  mentioned,  refen  to  the  former  part  of  the  |rfea,  ana  doea  not  cure  tho 
informali^.  No  isma  ecmld  bor  taken  upon.  it..  It  neither  denies  nor.  confesses 
and  avoids.  But  it  is  badim  subatanee  also*  The  groand  of  defence  set  forth 
in  die  plea  is  thai  the.  wholh  of  ifao  onmiaes  did  not  oobs  to  the  defendant  by 
assignment.  If  that  w&te  held.good  a»  a  bar,  the  decision  wouki  amount  to 
Ihis,  that  if  a  lessee  naite.  assigiimentB  to  mnous  perMma  as  tenants  in  com- 
mon, the  landlord  can  never  sue;  until  he  disoover  them.  alL  If  the  defendant 
meant  to  dischacge  himself  of  all  liability  beyead  ono  sixdi  ok  one  third,  he 
should  have  confined  his  olea  to  so  muoh  of  the  action..  There  nay  be  a  diffi- 
culty in  saying  that  the  dBfendaiil  should  have  plsaded  in.  abatement,  fbr  he 
might  not  know  the  tenants  ia*  eommon  with  him*  Either  debt  or  covenant 
will  lie  for  rent  against  the  assignee  of  part  of  an  estate  aeeording  to  OamoH 
V.  Vernon,  2  Lev.  231,  and  if  debt  or  comnant  will  lis  against  the  assignee  of 
a  part  for  rent,  I  see  no  reason  why  oovenant  should  not  lie  for  a  portion  of  the 
dam^es  sustained  by  the  want  of  repairs.  But  however  that  may  be,  this' 
plea  is  clearly  bad,  and  the  plaintiff  must  have  judgment  on  the  demurrer. 

Judgment  for  the  plaintiff. 
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Trespass  for  breaHini^  and  entering  the  plaintiff*!  dwelling-boute,  and  remaining  there 
until  the  plaintiff  paid  bim  a  large  aum  of  money,  to  wit,  &e.  Justification  under  a^. 
fn.  to  the  aheriffof  S.  and  a  warrant  thereupan  to  the  defendant,  aa  bailiff^  directing  him 
to  levy — I.  Replication,  that  before  the  aaid  writ  and  warrant  were  fully  executed, 
the  defendant  demanded  and  received  32.  10«.  more  than  he  was  authorised  to  \evy. 
On  demurrer :  Held,  that  the  replication  was  bad,  inasmuch  as  the  facta  alleged  in  it 
did  not  make  out  tbiH  tlie  defeodaot  was  a  trespasser  ab  initio. 

Trespass  fc*  breaking  and  entering  the  plaintiflT's  dwelling-house,  and  remain* 
iag  there  a  long  time,,  to  wit,  for  six  hours,  and  until  the  plaintiff,  in  order  to 
obtain  the  quiet  and  peaceable  possession  of  his  house,  paid  to  the  defendant 
1 19L  10s.  9d,  of  lawful  money.  As  to  breaking  and  entering  the  house,  and 
making  a  noise  therein,  and  remaining  there  fbr  the  space  of  lime  in  the  decla- 
ration mentioned^  pleas,  first,,  not  guilty ;  second,  actio  non,  because  before  the 
said  time,  when,  to  wit^  on,  iic.  Sir  fV,  7\,  hart  sued  out  of  the  court  of  our 
lord  the  king,  before  the  king  himself  at  fFe$tm%¥ister,  a  certain  writ  of  yi.  fa, 
directed  to  Sie  sheriff  of  Sotneraetthire,  commanding  him  to  cause  to  be  levied 
of  the  goods  and  chattels  in  his  bailiwick  of  «/.  /f.,  R,  S.,  and  the  plaintiff,  as 
well  a  certain  debt  of  200/.  which  the  said  Sir  fF,  T,  had  then  lately  recovered 
against  them  in  his  said  majesty *s  said  court;  as  also  10/.  which  in  the  same 
court  were  awarded  to  the  said  Sir  W,  T,  for  his  damages,  Sic,,  which  said 
writ  was  delivered  to  the  said  sheriff,  who  made  his  warrant  to  7?.  S.,  and  the 
defendant  then  and  at  the. said  time  when^dik;.  being  a  bailiff  of  the  said  sheriff, 
and  thereby  by  virtue  of  the  said  writ  commanded  them,  Sic,  which  said  war- 
rant afterwards  and  before  the  return  of  the  said  writ,  and  before  the  said  time, 
when,  iic.  to  wit,  oUk&c.  was  delivered  to  the  defendant  so  being  such  bailiff, 
to  be  executed  in  due  form  of  law,  by  virtue  of  which  said  writ  and  warrant 
'48A1  ^^  defendant  afterwards,  and  before  *the  return  of  the  writ,  to  vit,  at 
J  the  said  time  when,  dec.  peaceably  entered  the  said  dwelling-house  in 
order  to  lery  the  debt  and  damages  aforesaid,  according  to  the  exigency  :  f  the 
writ,  and  on  that  occasion,  and  f<Nr  thai  purpose  staid  asd  coodnued  in  the 
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nid  dwelling-hoase  for  the  said  space  of  time  in  the  declaration  nientioned« 
being  a  reasonable  time  in  that  behalf.  And  this,  &c.  Third  plea  to  the  tres- 
passes in  the  introductory  part  of  the  second  plea  mentioned,  stated  the  issuingr 
of  a^i.  fa,  indorsed  to  levy  110/.  I5«.  besides  poundage,  &c.  and  a  warrant  to 
defendant  to  levy ;  that  defendant  in  obedience  to  the  warrant,  peaceably  entered 
m  order  to  levy,  and  did  levy  the  said  last  mentioned  sum,  together  with  pound- 
age,  dec.  Replication  to  the  second  plea,  that  the  writ  and  warrant  in  that  plea 
mentioned  were  respectively  indorsed  to  levy  a  much  less  sum  than  the  debt 
and  damages  in  that  plea  mentioned,  to  wit,  110/.  15«.,  besides  poundage,  &€• 
and  that  shordy  afler  the  defendant  entered  into  the  dwelling-house,  in  which, 
^.  and  whilst  he  staid  and  continued  therein  as  in  the  second  plea  men- 
tioned, and  before  the  said  writ  and  warrant  were  fully  executed,  the  defendant, 
under  color  and  pretence  of  the  said  writ  and  warrant,  eztortionately  and  unlaw- 
fully demanded,  exacted,  and  received  of  and  from  the  plaintiff  a  much  larger 
sum  of  money,  to  wit,  3/.  10<.  more  than  he  was  entitled  to  levy  upon  the 
goods  and  chattels  of  die  plaintiff,  under  and  by  virtue  of  the  said  writ  and  war- 
rant,  and  according  to  the  direction  indorsed  thereon  as  aforesaid ;  which  said 
sum  of  3/.  10;.,  together  with  the  further  sum  of  116/.  0«.  9(/.,  amounting  in 
the  whole  to  a  large  sum,  to  wit,  1^9/.  109.  9c/.,  being  the  amount  then  and 
there  claimed  by  the  defendant  by  virtue  of  the  said  writ  and  warrant, 
*the  said  plaintiff  was  forced  and  obliged  to  pay  for  the  purpose  in  ^'^  r^io^ 
declaration  mentioned.  And  this,  &c.  Similar  replication  to  the  third  ^ 
plea.     Demurrer  and  joinder. 

E.  Lawtu^  in  support  of  the  demurrer.  The  replication  was  no  doubt  drawn 
upon  the  supposition,  that  the  facts  alleged  in  it  proved  the  defendant  to  be  a 
trespasser  ab  initio.  But  the  Six  Carpenters*  case,  8  Go.  H6,  is  a  direct 
authority  the  other  way.  It  was  there  decided,  that  if  the  original  entry  be  law* 
ful,  a  subsequent  nonfeazance  will  not  suffice  to  make  the  party  a  trespasser 
ab  initio.  Such  subsequent  act  must  be  itself  a  trespass.  If,  indeed,  the  plain- 
tiff had  tendered  the  money  which  the  defendant  was  authorized  to  levy,  and 
the  latter  had  afterwards  remained  in  the  house,  that  might  have  made  him  a 
trespasser. 

Mannings  contra.  The  rule  given  in  the  Six  Carpenters*  case  is,  *<  when 
entry,  authority,  or  license  b  given  to  any  one  by  the  law,  and  he  abuse  it,  he 
shall  be  a  trespasser  ab  initio,"  Now  that  is  genera],  andiapplies  to  any 
abuse  of  the  right  given  by  the  law,  and  does  not  make  it  essential  that  the 
abuse  should  amount  to  an  act  of  trespass.  The  second  resolution  is,  **  that 
not  doin^  cannot  make  the  party  a  trespasser  ;*'  but  if  the  argument  on  the 
other  side  be  good,  that  resolution  should  have  been,  ^'that  no  act  not  amount- 
ing to  a  trespass  should  make  him  a  trespasser.*'  The  real  distinction  is 
between  misfeazance  and  nonfeazance,  Oatet  v.  Bayley^  2  Wils.  313.  In 
Winterboume  v.  Morgan^  II  East,  395,  it  was  'held,  that  a  person  rt4Qg 
who  entered  to  distrain,  and  remained  after  the  expiration  of  the  five  ^ 
days,  became  a  trespasser ;  and  the  same  was  ruled  in  the  case  of  Griffin  v. 
Scott,  2  Ld.  Raym.  1424.  Jiilkenhead  v.  Blades,  S  Taunt  198,  is  a  distinct 
authority,  that  an  officer  entering  under  an  execution,  and  remaining  longer 
than  the  law  warrants,  is  a  trespasser  ab  initio.  Here  the  defendant  should 
have  left  the  premises  when  he  got  the  sum  directed  to  be  levied ;  but,  on  the 
contrary,  he  did  not  go  until  he  had  extorted  a  lai^ger  sum.  In  2  Roll.  Abr. 
562.  tit.  Trespass  ab  initio,  many  instances  are  put,  where  an  officer,  having 
the  execution  and  return  of  process,  is  rendered  a  trespasser  ab  initio,  either 
by  neglecting  to  return  a  writ,  or  by  making  a  false  return ;  and  the  same  was 
held  in  Girling* s  case,  Cro.  Car.  446. 

Batlet,  J.  It  seems  to  me  that  this  replication  is  bad,  and  that  the  defend- 
ant cannot  be  deemed  a  trespasser  ab  initio.  In  the  cases  cited  from  Roll's 
Abr.  and  Gro.  Gar.,  where  it  is  said  that  a  sheriff  is  made  a  trespasser  ab 
initio^  by  the  neglect  to  return  a  writ,  the  expression  is  inaccurate      There* 
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for  want  of  the  return,  no  complete  justification  was  ever  shown.  The  distinc- 
tion  is  tills,  where  there  are  &cts  alleged  on  the  record,  making  out  a  good 
defence,  but  something  added  in  the  replication  destroys  that  defence,  the  party 
is  made  a  trespasseir  ab  initio.  But  if  the  sheriff  seizes  goods  under  a  wnt 
where  it  is  his  duty  to  make  a  return,  he  never  has  a  justification  unless  he 
discharges  that  duty  ;  he  must,  therefore,  allege  that  return  in  his  plea.  A 
♦4891  ^^^^^  °^^  having  the  return  of  process  is  not  bound  to  •make  such  alle- 
^  gation,  as  appears  by  Crirling'$  case,  which  has  been  cited  for  the 
plaintiff'.  Here,  then,  the  defendant  had  a  good  justification  without  showing 
a  return.  The  answer  given  to  it  is,  **  that  before  the  writ  and  warrant  were 
fully  executed,  the  defendant  demanded,  exacted,  and  received  a  larger  sum 
than  he  was  entitled  to  levy."  Does  that  make  him  a  trespasser  with  reference 
to  the  acts  alleged  in  the  count  ?  Where  the  subsequent  act  is  a  trespass,  the 
law  assumes  that  the  party  did  not  enter  for  the  purpose  alleged  in  the  plea, 
but  for  the  purpose  of  committing  the  trespass.  But  here  the  subsequent  act 
was  not  a  trespass,  nor  can  it  be  reasonably  supposed  that  the  origmal  entry 
was  for  the  purpose  of  the  extortion.  For  these  reasons,  I  think  that  the 
defendant  cannot,  in  this  case,  be  considered  as  a  trespasser  ab  initio^  and  that 
our  judgment  must  be  in  his  favor. 

HoLRoTD,  J.  If  the  allegations  contained  in  this  replication  were  sufficient 
to  make  the  defendant  a  trespasser  ab  initio,  the  consequences  to  him  would 
be  very  serious,  for  he  would  be  liable  to  damages  to  the  extent  of  the  whole 
sum  levied,  and  not  merely  the  surplus  exacted  iUegaUy.  He  is  still  liable  for 
the  extortion,  although  not  for  the  sum  which  he  was  authorized  to  levy.  The 
cases  cited  as  to  the  necessity  of  a  return  by  a  sheriflf  are  not  applicable.  In 
them,  but  for  the  return,  the  act  would  have  been  unlawful  ab  initio  ;  instead 
of  saying  that  the  want  of  the  return  made  the  sheriff  a  trespasser  ab  initio^  it 
would  be  more  correct  to  say  that  the  presence  of  the  return  was  necessary  in 
order  to  make  his  act  lawful  ab  initio.  The  only  question  here  is,  whether 
*4001  ^^^  ^^^  resolution  in  the  Six  Carpenters  *case  was  correct,  viz.  that 
-I  the  parties  were  not  trespassers  ab  initio,  because  the  subsequent  act 
was  not  a  trespass.  This  replication  does  not  show  that  the  defendant  held 
the  goods  longer  than  he  was  entitled  so  to  do ;  but  that  he  took  3/.  10<.  more 
than  he  was  authorized  to  levy.  The  whole  money  was  paid  at  once,  and 
until  a  part  was  paid,  the  bailiff  had  a  right  to  keep  possession.  It  is  not  aver^ 
red  that  the  smaller  sum  was  tendered  and  refused ;  and  perhaps  even  that, 
iccording  to  the  doctrine  in  8  Co.  146,  might  not  have  been  sufficient. 

LiTTLEDALE,  J.  If  the  defendant  were  a  trespasser  ab  initio  there  can  be 
DO  doubt  that  the  plaintiff  would  be  entitled  to  recover  the  whole  sum  leviedy 
just  as  if  no  justification  at  all  had  been  pleaded.  Considering  the  numerous 
instances  of  extortion  that  occur,  there  would  unquestionably  have  been  many 
actions  of  this  nature  had  they  been  thought  maintainable.  It  is  contendedy 
however,  that  such  is  the  law  according  to  the  Six  Carpenters*  case.  Whether 
there  is  much  good  sense  iusthat  case  it  is  unnecessary  to  say ;  for  the  decision 
of  the  present  question  it  suffices  to  say,  that  in  every  instance  put  by  Lord 
Coke  there  was  a  subsequent  act  of  trespass,  which  made  the  party  liable  to  be 
treated  as  a  trespasser  ab  initio.  Com.  Dig.  Trespass  (C.  2,)  Dye  v.  LecUher* 
dale,  3  Wils.  20,  and  Taylor  v.  Cole,  3  T.  R.  292,  all  confirm  I^ord  Coke's 
view  of  the  case.  Here  no  act  of  trespass  subsequent  to  the  entry  and  levy  is 
shown ;  the  replication  alleges  the  extortion  to  have  been  before  the  writ  was 
•4911  ^"^^  executed.  There  are  many  statutes  against  'extortion,  but  in  none 
^  of  them  is  it  said  that  the  party  guilty  of  it  is  a  trespasser ;  nor  is  he 
said  to  be  so  in  any  of  the  instances  put  in  Com.  Dig.  tit.  Extortion,  or  Tres* 
pass  ab  initio.     I  think,  therefore,  that  this  replication  is  bad. 

Judgment  for  the  defendant 
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ANNE  8T0XES«  Adbinistfatrtx  of  EDMUND  STOKES, 
dettesfled,  tu  BATE. 

Id  aauuMtU,  by  M  adnftnitftrfltHx  iiptm  n  promiiwry  note,  ffiren  to  ber  iotestaf e,  it  ww 
averrea  in  the  deelaratioa,  that  adminiatratioii  of  all  and  intigalartba  gooda  and  chattela 
of  the  inteaitta  waa  dttly  grnatad  by  (be  biahop  of  C.  Pjea,  that  the  plaintiff  never  had 
been,  nor  waa  adminiatrairiz  of  alland  aingular  the  goods  and  chatielt  of  the  inteatat* 
in  manner  and  form  as  she  had  alle^d  in  ber  declaration  ;  and  iaaue  being  joined  on 
this  plea,  the  letters  of  adminiatratiori  granted  by  the  bishop  of  C.  were  produced  by 
the  plaintiff;  bat  it  was  alao  proi^i  that  the  intestate,  at  the  time  of  his  death,  had 
iona  notabilia  in  another  diocese  in  a  different  province ;  and  no  eTidence  was  given  aa 
to  the  residence  of  the  defendant  at  the  death  of  the  intestate :  Held,  first,  that  the  let- 
ters of  admimatration  were  not  void  inasmuch  aa  the  other  dioceae  in  which  the  intest- 
.  ale  had  bona  n&takilia  was  in  a  difierent  proTince. 

Held,  secondly,  that  the  only  question  raised. upon  the  issue  was,  whether  the  letters  of 
administrauon  were  duly  granted  by  the  bishop  of  C,  and  that  it  was  no  part  of  the 
issue,  whether  the  defendant,  at  the  death  of  tne  intestate,  resided  within  the  diocoM 
of  C.  The  fact  of  his  residenoe  elsewhere,. if  relied  upon,  ought  to  hav^  been  spoci- 
aily  pleaded. 

This  was  an  action  on  a  promissory  note  given  by  the  defendant  to  the  in 
testate.  The  declaration  contained  ooe  set  of  counts  on  promises  to  the  intes* 
tAHe,  and  another  upon  promisee  to  the  plaintiff  as  admbistratrix.  In  the  breach 
to  ^e  first  set  of  counts  it  waa  alleged,  that  the  defendant,  intending  to  defraud 
the  intestate  in  his  lifetime,  and  the  plaintiif  as  administratrix  as  aforesaid  after 
the  death  of  the  intest&te,  (to  which  said  plaintiff  administration  of  all  and  sin* 
gnlar  the  goods,  chattels,  and  credits  wluch  were  of  the  said  £.  Stakes^  de» 
ceased  at  the  time  of  his  deadi  intestate,  by  Ji.  £.,  vicar^general  and  ofiScial 
principal  of  the  Lord. Bishop  of  CkesitTf  in  due  form  of  law,  was  granted  in 
that  behalf,)  had  not  paid  the  said  several  sums  of  money  *to  tiie  intest*  rv^go 
ate  in  his  lifetime,  or  to  the  plaintiff  administratrix  as  aforesaid  since  ■- 
the  death  of  the  intestate,  although  often  requested  so  to  do.  The  declaration 
concluded  by  a  proferi  of  the  letters  of  administration.  The  defendant,  afler 
craving  oyer  of  the  letters  of  administration  which  were  set  out,-  pleaded,  thai 
the  plaintiff  #a8  not,  nor  ever  had  been,  administratrix  of  the  goods  and  chat* 
tbls,  ri^ts,  or  credits,  which  were  of  the  said  E,  Stokes^  deceased,  in  manner 
and  form  aforesaid,  as  the  plaintiff  had  in  her  said  declaration  in  that  behalf 
alleged.  Replication  taking  issue  upon  this  plea.  At  the  trial  before  Garroys 
B.,  at  the  Summer  aseiaes  for  the  county  of  Stdop^  1825,  the  letters  of  admi»» 
istration  in  the  common  form  from  the  Bishop  or  Chesteff  were  produced,  bu 
it  was  proved  that  the  intestate  at  the  time  of  his  death  had  bona  notabilia  in 
the  diocese  of  Idtchfieid  9nd  Coventry^  (which  is  in  the  province  of  Canter* 
dciry,)  as  well  as  in  that  of  Chetter^  (which  is  in  the  province  of  York  ;  and 
it  was  objected  that  the  letters  of  administration  were,  therefore,  void  in  toto, 
tmd  that  the  plaintiff  was  not  administratrix  of  the  estate  of  the  intestate.  Se« 
condly,  that  at  all  events,  she  was  not  administratrix  as  to  the  debt  which  was 
the  subject  of  this  action,  as  the  letters  of  administration  only  entitled  her  to 
sue  for  assets  proved  to  have  been  in  the  diocese  of  Chester,  The  learned 
Judge  reservea  the  points,  and  a  verdlet  was  found  for  the  plaintiff,  with  liberty 
to  the  defendant  to  move  to  enter  a  nonsuit. 

Campbell,  in  last  AMchaehua  term,  moved  accordingly.  Where  there  are 
bona  notabiHa  in  two  several  dioceses,  an  administration  granted  by  the  bishop  of 
either  is  *void,  Buraton  v.  Rutiey^  I  Said.  39*.  The  administration  granted  i-mao 
fe  the  plaintiff  by  the  Bishop  of  Chester,  was  void,  because  there  were  '- 
bona  notab^  in  the  diocese  of  Utchfldd  and  Coventry,  and  no  administra^ 
tion  was  granted  by  the  bishop  of  that  diocese.  The  plaintiff,  therefore,  was 
not  adMnistratrix  of  any  of  the  goods  of  the  intestate.  But  supposing  those 
letters  were  not  void,  at  all  events  she  was  not  administratrix  8»  to  the  debt 
which  was  the  subject  of  this  action,  there  being  no  proof  that  the  debtor  re- 
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sided  within  the  diocese  of  Cheater ^  at  the  death  bf  the  intestate.    And  dpdti 
the  issue  joined,  it  was  incumbent  upon  ih6  plaintiff  to  pHove  that  (kct. 

Per  Curiam.  Where  an  intestate  has  bona  notabUia  in  tWo  dioceses  withidi 
the  same  province,  neither  diocesan  has  pdWer  to  grant  administration,  but  it 
must  be  done  by  tfie  metropolitan  of  the  province.  But  where  there  are  bona 
notabiiia  within  one  diocese  of  one  province,  and  another  diocese  in  another 
province,  the  case  iisi  difTerent  Now  Chester  and  JLUchfteld,  ztt  not  in  thf) 
same  province,  and  therefore,  the  administration  granted  by  the  Bishop  of  Ckes* 
ter,  was  not  void.  It  will  operate  as  to  iny  debt  where  iih  debtor  at  the  time 
of  die  intestate's  death,  Uvea  in  the  diocese  of  Chester,  The  other  quesdon 
is,  whether  upon  the  issue  it  was  incumbent  upon  the  plaintiflf  to  show  that  she 
was  administratrix  as  to  this  debt,  by  proving  that  the  debtor  at  the  time  of  the 
intestate's  death  resided  in  the  diocese  of  the  bishop  by  whom  th6  letters  of 
*4941  *^d™i^^^on  were  granted,  ft  certainly  would  be  nlore  convenient 
J  (if  the  defendant  relies  upon  the  debtor's  havihg  resided  elsewhere)  that 
such  matter  should  be  specially  pleaded.  But  Whether  it  must  be  so  pleaded 
may  admit  of  some  doubt;  and,  therefor^,  dn  that  jtoint  the  defendant  may^ 
take  a  rule. 

fF.  E.  Taunton  and  RmseU^  how  showed  ckuse.  Although  specidty  debts 
are  bona  notabiiia  at  the  place  where  the  deciitities  ar@  at  ihA  death  of  the* 
intestate,  yet  simple  contract  debts  Mow  tke  p^i^on  of  Uie  debtdr»  and  admin- 
istration must  be  granted  itt  that  plaCe  where  the  debtor  resided  at  the  death  of 
the  intestate,  Teomans  v.  Bra<ahaw^  Carth.  37d.  If,  thek«fore,  the  debtor 
resided  in  the  diocese  of  Chester ^  at  the  death  of  the  intestate^  the  d^bt  was 
bonum  notabiie  in  Chester  /  and,  Aerefore,  as  to  this  debt,  the  plaintiflf  Was 
duly  appointed  administratrix.  The  plaintiff  having  produced  the  letter?  of 
adihinistration,  it  lay  upon  the  defendkiit  to  show  that  tfiis  debt  did  ilot  pass 
mider  them,  by  proving  that  the  deibndant  did  Aot  reside  in  die  ditoeese  ot 
Chester^  at  the  death  of  the  intestate.  But,  secondly,  if  the  defendaiit  meant 
to  rely  upon  this  fact,  in  ordei'  tb  show  that  the  plaintiff  was  not  entitled  to  sue 
in  respect  of  this  particular  debt,  he  ought  to  haVe  stated'  it  in  Ms  plea.  It  being 
a  general  rule  Of  pleading,  that  die  plea  ihust  deny  dl  or  some  essential  part' 
of  the  averments  of  fact  in  thd  declaratioti,  or  admitting  them  to  be  true,  sdlege* 
new  facts  which  obviate  or  repel  th6ir  legal  6ifect.  H6fe,  the  defendant  in  his' 
0j^^  plea  has  introdu(ied  no  new  matter,  but  has  iHerely  ^denied  the  &ct 
-I  alleged  in  the  declaration,  that  the  plaintiflf  was  administratrix.  He  has^ 
therefore,  only  put  in  issue,  whether  the  letters  6f  admihistratiou  were  duly 
granted. 

Campbell  ^td  C.  PhiHipS,  contra.  Th6)re  aM  two  quedti'onis.  Fi^t,  what 
is  the  issue  T  Secondly,  upon  whom  the  onus  6t  proving  the  issue  lies  ?  The 
issue  involves  two  questions :  first,  cKd  the  bilshop  of  Chestef^  grant  the  letters 
of  administration ;  secondly,  did  this  debt  pass  by  them  to  the  administratrix. 
She  says,  in  substance,  she  is  administratrix  of  the  debt  she  seeks  to  recover, 
aind  that  the  defendant  denies  in  his  plea.  If  this  be  the  issue,  it  was  incum- 
bent on  the  pbintiff  to  prove  not  onlr  the  granting  of  the  letters  of  adminis- 
tration, but  that  the  defendant  resided  in  that  diocese,  for  otherwise  the  debt  in 
question  did  not  pass  to  the  plaintiff.  In  Com.  Dig,  tit  Administrator^  B,  3» 
it  is  laid  down,  that  nothing  passes  to  the  administrator  out  of  the  diocese  in 
which  the  administration  is  granted.  The  plaintiff  aVeiis,  that  she  is  adminis- 
tratrix  of  all  and  singular  the  goods  and  chattels  of  the  intestate.  The  defend- 
ant says  she  is  not  administratrix  in  mannei^  and  form'  as  the  plaintiff  hath 
alleged.  If  the  plaintiff  was  boun<^  to  prove  the  ^ttegation  to  the  fiill:  extent. 
It  IS  clesdr  she  has  failed.  6ut,  assuming  that  she  Was  not  hCfOXii  to  prove  that 
to  the  fiin  extent^  still  at  afi  eventt  it  was  necessary'  to'  prove  that  she  was  ad- 
Aunistratrix  of  the  deceased  a0  to  die  debt  in  questicm.  fler  allegation,  then^ 
ibre,  may  be  taken  to  be  that  sh6  Was  adMtiSiAtif^KHi  ^ad  fliis  debt.     ^oW 
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ftat  allegation  involves  in  it  two  facts ;  first,  that  the  letters  of  administration 
were  granted  by  ♦the  Bishop  of  Chester  ;  and,  secondly,  that  the  debtor  r^^g^ 
at  the  time  of  the  death  of  the  intestate  lived  within  that  diocese.  Then,  '- 
if  that  be  so,  •  it  is  quite  clear  that  the  plaintiff  must,  in  order  to  support  the 
affirmative  of  the  issue  she  has  taken  upon  herself,  pTOV€  not  only  that  the  let- 
ters of  administration  were  granted,  but  that  the  defendant  resided  within  the 
diocese  of  the  Bishop  of  Chester^  at  the  time  of  the  death  of  the  intestate. 
There  is  no  authority  to  show  that  this  is  a  matter  which  must  be  specially 
pleaded.  HiUiard  v.  Cox,  1  Salk.  37,  J^ellor  v.  Barber,  3  T.  R.  387,  and 
Feomans  v.  Bradihaw,  Carth.  373,  only  show  that  in  those  cases  it  was 
thought  prudent  to  plead  the  facts  specially,  but  not  that  it  was  necessary  so  to 
do.  In  Mr.  Serjt.  mUiams's  note  to  The  King  v.  Sutton,  1  Saund.  274, 275, 
it  is  laid  down,  that  the  defendant  may  give  in  evidence  upon  the  plea  of  ne 
ungues  executor,  that  there  were  bona  notabiliot  for  it  confesses  and  avoids, 
and  does  not  falsify  the  seal  of  the  ordinan^. 

Batlbt,  J.  It  appears  to  me,  that  on  these  pleadings,  the  question  whether 
the  defendant  at  the  time  of  the  death  of  the  intestate  was  resident  in  the  dio- 
cese  of  Chester,  was  not  parcel  of  the  issue.  The  plaintiff  alleges  in  the  de- 
claration, that  administration  of  all  and  singular  the  goods  and  chattels  belong- 
ing to  the  intestate  at  the  time  of  his  death  was  granted  to  her  by  the  bishop 
of  Chester,  The  defendant  by  his  plea  craves  oyer  of  the  letters  of  adminis- 
tration, and  then  says  that  ^e  plaintiff  has  never  been  administratrix  of  all  and 
singular  the  *goods  and  chattels  of  the  intestate  in  manner  and  form  as  r^^g* 
the  plaintiff  hath  in  her  declaration  in  that  behalf  alleged,  and  upon  ^ 
that  issue  is  joined.  It  is  not  stated  in  the  plea  that  the  plaintiff  is  not  admin- 
istratrix as  to  the  particular  subject  matter  of  this  action,  but  only  that  she  is 
not  administratrix  as  she  has  described  herself  to  be.  The  plea,  therefore, 
merely  puts  in  issue  whether  she  is  isuch  administratrix  as  she  has  described 
herseLf  to  be.  Upon  principle  and  authority,  I  am  of  opinion  that  if  the  de- 
fendant intended  to  insist  that  by  reason  of  any  matter  dehors  the  letters  of  ad. 
ministration,  the  plaintiff  was  not  administratrix  as  to  the  particular  debt,  which 
was  the  subject  of  this  action,  he  should  have  stated  that  matter  in  his  plea. 
The  precedents  show  that  this  has  been  the  usual  practice.  Thus,  in  Feomans 
V.  Bradshaw,  Carth.  373,  an  action  was  brought  against  the  drawer  of  a  bill 
of  exchange  by  an  administratrix,  under  letters  of  administration  granted  by 
the  bishop  of  Durham.  The  defendant  pleaded  that  the  city  of  London,  was 
without  the  diocese  of  Durham,  and  within  the  diocese  of  London,  and  that 
he,  defendant,  before  and  at  the  time  of  the  death  of  the  intestate,  was  and  is 
an  inhabitant  and  commorant  without  the  diocese  of  Durham,  to  wit,  at  Lon^ 
don,  within  the  diocese  of  London,  The  plaintiff  demurred,  and  the  court 
held  this  to  be  a  simple  contract  debt,  and  the  rule  was  that  the  bill  should 
abate.  In  HiUiard  v.  Cox,  I  Salk.  37,  the  action  was  upon  promises  by  an 
administrator  claiming  under  letters  of  administration  granted  by  the  archdeacon 
of  Berks  ;  the  defendant  pleaded,  that  at  the  time  of  the  *death  of  the  r^^gj^ 
intestate,  and  the  committing  of  administration,  he  was  inhabiting  and  >- 
resident  at  Oxford,  In  bou  these  cases  the  place  of  residence  of  the  debtor 
at  the  time  of  the  death  of  the  intestate  was  stated  upon  the  face  of  the  plea. 
In  Griffith  v.  Griffith,  Saver,  83,  debt  was  brought  by  an  administratrix,  and 
it  appeared  on  the  face  of  the  declaration  that  Tetters  of  administration  were 
granted  by  the  bishop  of  Bristol;  the  defendant  pleaded  that  the  intestate  died 
on  the  high  seas,  out  of  the  jurisdiction  of  the  bishop  of  Bristol,  and  that  the 
letters  of  administration  were  therefore  void,  but  on  demurrer  they  were  holden 
to  be  good,  the  right  of  granting  them  not  being  founded  upon  the  dying  of  an 
intestate  within  a  diocese,  but  upon  his  leaving  goods  therein ;  and  there  Lee, 
G.  J.,  after  noticing  a  mistake  in  the  report  of  HUliard  y.  Cox,  I  Salk.  37, 
saysy  «•  As  there  was  a  debt  upon  single  contract  due  to  the  plaintiff's  intestate 
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at  the  time  of  hiB  death,  from  a  person  who  at  that  time  resided  within  the 
diocese  of  Bristol^  this,  agreeably  to  what  is  laid  down  in  Veomans  v.  Brad" 
MhaWf  Garth.  374,  gave  a  right  prima  facie  to  the  bishop  of  Bristol,  of  grant- 
ing letters  of  administration  ;  and  we  will  not  intend  that  the  plaintiflf's  intes- 
tate left  bor^a  notabilia  in  any  other  diocese.  We  will,  on  the  contrary,  rather 
intend,  for  the  sake  of  supporting  the  letters  of  administration,  that  the  plain- 
tiff's intestate  did  not  leave  bona  notabilia  in  any  other  diocese."  These  au- 
thorities prove,  that  wherever  it  was  intended  to  show  that  the  letters  adminis- 
tration were  void,  by  some  matters  dehors  them,  or  that  they  were  not 
*4991    *^PP^^^^^^  ^  ^^  particular  subject  matter  in  the  suit,  the  uniform  course 

-I  of  pleading  has  been  for  the  defendant  to  state  upon  the  face  of  his  plea 
the  specific  circumstances  which  render  them  void,  or  which  prevent  the  plain- 
tiff from  being  entitled  to  sue.  Upon  these  authorities,  as  well  as  upon  the 
reason  and  principle  of  the  thing,  I  am  of  opinion  that  upon  this  form  of  plea 
the  only  fact  put  in  issue  was,  whether  the  letters  of  administration  mentioned 
in  the  declaration  were  duly  granted,  and  that  the  question  whether  the  defend- 
ant resided  in  the  diocese  of  Chester^  at  the  time  of  the  death  of  the  intestata 
constituted  no  part  of  the  issue.  The  rule  for  entering  a  nonsuit  must  there* 
fore  be  discharged. 

HoLROTD,  J.  I  am  of  the  same  opinion.  The  plaintiff  does  not  allege  by 
her  declaration  that  administiation  of  the  particular  debt  was  granted  to  her, 
but  that  administration  of  all  and  singular  the  goods  and  chattels  of  the  deceased 
was  granted  to  her.  That  allegation  must  be  construed  to  apply  to  all  tho 
goods  and  chattels  intended  to  pass  by  the  letters  of  administration.  That 
being  so,  the  bsue  was,  whether  she  was  administratrix  of  the  goods  and  chat* 
tels  which  passed  by  letters  granted  by  the  Bishop  of  Cheater.  The  declara- 
tion need  not  show  that  the  archbishop  or  bishop  had  authority  to  grant  the 
letters  of  administration.  The  law  intends  that  he  has  such  authority.  It  is 
true,  indeed,  that  in  Denham  v.  Stephenson,  Salk.  40,  Lord  Holt  says,  that  in 
former  times  it  was  thought  not  enough  even  to  show  an  administration  com* 
*5001   ™^^^^  ^y  ^  bishop,  without  averring  *there  were  nulla  bona  notabilia^ 

J  But  in  froodward  v.  Thompson,  Cro.  Eliz.  907,  and  Skidmore  v.  Win* 
ton,  Cro.  Eliz.  870,  it  was  held,  that  a  declaration  by  an  administrator  need 
not  allege  that  the  archbishop  or  bishop  by  whom  the  administration  was 
granted  was  loci  illius  ordinarius.  If  that  be  so,  then  the  allegation  in  the 
plea  that  the  letters  were  not  granted  in  manner  and  form  as  the  plaintiff  has 
alleged,  does  not  import  that  tiie  bishop  had  not  authority  to  grant  the  admini- 
stration as  to  the  debt  which  was  the  subject  matter  of  the  action.  If  the 
defendant  intended  to  rely  on  any  new  matter  as  a  defence,  he  should  have 
stated  it  on  the  face  of  his  plea.  If  this  were  not  the  case,  this  inconvenience 
would  follow,  that  an  administrator  would  upon  this  issue  be  called  upon  to 
prove  the  place  of  residence  of  his  debtor,  of  which  probably  he  might  be 
wholly  ignorant;  whereas  if  the  debtor,  (who  knows  the  truth  of  this  fact,) 
must  allege  it,  the  administrator  will  have  an  opportunity  of  taking  out  new 
letters  of  administration. 

LiTTLEDALB,  J.  It  secms  to  me  that  the  question  whether  the  debtor  lived 
out  of  the  jurisdiction  of  the  Bishop  of  Chester  is  not  parcel  of  this  issue.  The 
plaintiff,  by  making  prefect  of  the  letters  of  administration,  verifies  the  allega- 
tion in  the  breach  to  the  first  set  out  of  counts,  that  administration  was  granted 
to  her  by  the  Bishop  of  Chester*  The  letters  of  administration  are  in  the  com- 
mon form  and  purport  to  give  administration  of  all  and  singular  the  goods  and 
chattels  of  the  intestate.  But  though  that  be  the  language,  it  can  only  applv  to 
*50I1      ^'^  ^oods  and  chattels  over  which  *the  grantor  of  the  letters  of  admi* 

-'  nistration  had  jurisdiction.  The  plaintiff,  therefore,  has  in  effect  only 
alleffed  that  administration  has  been  granted  to  her  of  those  goods  and  chatteb 
of  Uie  deceased  over  which  the  Bishop  of  Chester  had  jurisdiction.  The 
defendant  by  his  plea  denies  that  fiict,  and  that  only ;  and  no  more  is  put  ia 
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iMue  thap  fluit  which  is  alkged.  It  is  no  part  of  the  issae  joined  in  this  case 
whether  the  defendant  at  the  death  of  the  intestate  resided  out  of  the  diocese 
of  Chester, 

Rule  dischaiged* 


J.  HOLUPAT,  ^p  In&nt,  by  W.  HOLIflDAT,  h^  Father  and  ne;Kt  Friendt 
9.  ATKINSON  ^t  aLt  Executors  pf  M'KNIGHJ.t 

.Where  a  promiMory  note,  sxiirfieped  to  be  for  ralne  received,  wee  made  io  fiivor  of  u 
infant  aged  nine  years,  and  in  an  action  upon  the  note  by  the  pavee '  against  the  execv- 
tors  of  toe  maker,  noaOTidence  of  consideration- beintf  given,  the  learned  Judge  told  the 
jimr,  that  the  oaia  being  for  value  reoetved.  imported  that  a  good  Moaidetatioo  existed, 
and  that  gratiwde  to  the  infant's  father,  or  Miheuon  to  the  child,  would  suffice:  Held, 
that  although  the  jury  might  hav«  presumed  that  t  gpod  considerat'on  was  given,  yet 
that  those  pointed  out  were  msuflicient :  and  a  new  t'ia!  was  granted.  SaMe,  That  an 
.  iotencioa-  to  evade  the  lafaey.  duty  woaid  not  have  hmu  a  good  ooaaidBKatioiii. 


AMMomvr  on  a  pronjaipi^y  note  ^ven  by  the  testator  to  4ie  pUintiff  for 
100/.,  4(ited  Ju^  19,  l^li  payable  0m  momOm  afier  date,  and  esjamsed  to  he 
ifbr  ?aloe  recoived*  At  the  trial  before  HuUnkt  B.,  at  the  Ggrtiife  Summer 
oflsises,  199Q,  tl  appeamd  tfiat  the  plaintiff  at  the  time  when.the  note  w^a^  made 
•was  oidjr  nine  yeais  old.  The  testator  was  then  in  an  imbecile  state,  and  died 
» low  montfafl  pi&er.  It  appeared  Kb^t  the  testator  was  wtunale  with  W.  Hoik' 
sEpy,  but  no  evidence  pfeoosideratiQn  w^giren.  The  learned  *Jadge  r«.^ 
Idld  the  jtinr,  that  the  nofte  being  ibr  value  received,  was  prwiafaeie  *•  - 
ovidence  of  some  legal  consideraliQn.  That  it  was  not  noeesaary  to  prove  the 
.eoosideration,  but  the  deftndant  .should  have  disproved  it  That  many  good 
•oonsideratioiis  might  have  updated,  and  that  aflection  towards  the  i^laintiff,  or 
mtituda  to  bis  fiittier»or  an  intention  to  avoid  the  lesncy  4ttty,  would  suffice. 
But  that  if  they  thought  fmud  had  been  praelised,  or  the'  mater  did  not  know 
what  he  was  doing,  mey  ought  lo  find  for  the  defendants.  A  verdict  haviiw 
.been  found  for  the  plaintiff,  a  rule  mfn  for  a  new  trial  was  obtained  in  Michad' 
mat  term,  against  which 

Scarleti  and  Aif^es^n  show«d  «anse.  The  «ol^  question  made  at  the  trifl 
was  respectkog  the  competency  of  the  fast&tor  to  make  the  note.  There  was 
DO  evidence  to  impeach  the  eonaideratioa ;  it  waa  therefore  unnecessary  ibr  the 
plaintiff  lo  pcove  it,  particularly  as  ihe  note  was  expressed  to  he  for  value 
received,  wUoh  raises  a  presnmption  that  a  good  oonsideration  was  firan. 
Then  with  respect  to  the  observations  of  the  learned  Judge,  Waodbridft^  v. 
Spooner,  8  B.  &  A.  933,  is  a  case  whem  a  note  was  given  <*  for  value  received 
and  his  kindness  to  me,''  and  the  consideration  must  have  been  held  sufficient, 
for  the  plaintiff  recovered  without  proof,  of  any  actual  consideca^on  given.  In 
I^e  V.  Muggtridge^  6  Taunt.  36,  a  moral  consideration  was  held  sufficient 
In  Tate  v.  BUbwt,  2  Yes.  jun.  Ill ;  4 Br.  Gh.  Ga. itt6.  Lord  Lamghbarough 
would  not  decide  that  a  note  was  invalid  which .  was  jdeli vesed  .as  a  gift  Hese 
the  motive  might  be  to  avoid  the  legacy  duty. 

*  Brougham  and  WAiimm,  eontra.  There  is  na  donbt  tihat  a  eon-  p^.^ 
^deration  might  have  been  presumed  in  this  case,  and  had  the .  learned  *•  ^ 
Judge  left  it  to  the  jury  with  that  observation  only,  there  would  not  have  been 
any  ground  for  this  .apfdicttdon.  But  he  pointed  out  .as  4yood  csonsideratiotts, 
affection  towards  the  child  or  gratitude  to  ttie  father,  and  it  is  iouMMsifale  to  saf 
ithat  the  verdict. was  not  foun£d  upon  the  supposition,  foat.mie  4k  other  o5 
(hose  eonstderations  was  the  veal  one  for  giving  the  note. 

t  TWs  cfss  vsa  argtisd^aad  dKiM  dariag  the  vnm» 
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Abbott,  C.  J  I  thiiik  that  this  c«fe  muit  be  flent  to  »  new  trial*  1  agre^ 
Ifaat  where  a  note  is  oxpreased  to  be  for  value  received,  that  raiaea  a  {H-esump- 
tion  of  a  legal  oonsideration  aufficient  to  auatain  the  promue ;  but  that  ia  a  pre- 
aomption  only,  and  may  be  rebutted.  Now,  we  find  that  this  note  was  give^ 
to  a  boy  only  nine  yean  oldi  whose  frther  was  livii^,  and  that  the  donar  was 
in  a  state  of  imbeouity,  and  not  &r  from  his  death.  It  dien  became  a  questioo 
for  the  jury,  whether  the  note  was  given  upon  any  legal  consideration,  and  I 
think  that  the  directioa  given  to  them  as  to  the  sufficiency  of  gratitude  to  the 
fi&ther  or  affection  to  the  son  was  improper.  As  at  present  advised,  I  should 
also  think  that  the  intention  to  avoid  the  legacy  duty  would  not  be  sufficient, 
for  then  the  note  would  not  be  payable  until  after  the  donor's  death,  and  a 
promissory  note  is. not  good  as  a  donatio  mortU  umta.  But  if  a  second  ver- 
dict should  be  founded  on  the  latter  consideration,  the  question  may  he  put 
upon  the  record* 

Bale  absolute,t 

t  Ths  «ftns6  WIS  aotinsd  again,  a  eopppfOjPMi^  bafiat  taks n  pltoe  bs  twseo  tb«  psriias. 
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Where  A.,  the  keeper  of  a  eoseh-ofiioe,  and  a  partawoer  in  several  eoaobee.  made  a  con- 
tract with  B.  for  toe  carriage  of  parcels  which  he  was  in  the  hebit  of  8endtn|(  from  that  office 
to  various  places :  Held,  that  this  bound  the  owners  of  ail  the  coaches  in  which  A.  was 
a  part  owner,  and  as  well  thoee  who  beoame  partnera  after  the  making  of  the  contract, 
as  those  who  wefe  so  hefoai. 

Assumpsit  against  the  defendants  (who  were  common  carriers)  upon  an  un- 
dertaking to  carry  a  box  containing  watch-cases,  from  ChuUr  to  Liverpool^ 
and  there  deliver  the  same  to  the  plaintiffs.  Breach,  that  the  defendants  did 
not  safely  carry  the  same  and  deliver  it ;  but,  through  the  negligence  of  defend* 
ants  and  their  servants,  the  box  and  its  contents  were  wholly  lost.  Plea,  the 
general  issue.  At  the  trial  at  the  Chester  Summw  assizes,  1826,  it  appeared 
in  evidence,  Aat  the  plaintiff  was  a  watch-case  maker  at  Liverpool^  and  the 
defendants  proprietors  of  the  mail-coach  travelling  between  that  place  and 
Chester,  On  the  15th  of  September^  1834,  the  box  in  question  was  sent  bv 
die  plaintiffs  from  Lherpoolf  to  one. hotter,  the  assay  master  at  Chester ^  wim 
gold  and  silver  watch-cases,  of  the  value  of  18G/.,  to  be  assayed.  On  the  16th 
2ie  box,  with  the  same  cases,  was  sent  by  Walker^  to  the  mail-coach-office  at 
Chester^  which  was  kept  by  Mrs.  TornUnsont  directed  to  the  plaintiff's  at 
JUverpooL  The  box  was  lost,  and  there  was  reason  to  suspect  that  it  was 
stolen  out  of  the  coach-office  at  Chester,  The  defendants  had  put  up  a  nodoe 
in  the  office,  that  they  would  not  be  accountable  for  any  parcel  or  packsjre 
whatever  above  the  value  of  5/.,  unless  the  same  were  entered  and  paid  Wf 
accordingly,  at  the  lime  of  delivery  of  such  paroel  to  them  or  their  agents. 
Walker,  did  not  enter  and  pay  for  the  box  in  questi<m  as  being  of  more  than 
•11051  ^^'  ^^^®  *  ^^  ^  *order  to  take  the  case  out  of  the  operation  of  the  no* 
-I  tioe,  Walker  proved  that  he  was  in  the  habit  of  receiving  boxes  of  the 
same  description  from  various  ptooes,  which  were  conveyed  by  coaches,  of 
which  the  defendant,  Tbmltnson,  was  a  pn^rietor.  Three  years  before,  a 
similar  box,  contaitnng  watch-cases  that  had  been  sent  to  him  from  Covepitry  to 
be  assayed,  had  been  lost  He  then  applied  to  Mrs.  Tbm/tnson,  one  of  the 
defendants,  who  was  then  a  proprietor  of  the  Coveniry  mail,  and  ;dso  of  the 
Idvetpool  mail,  and  she  made  the  loss  good.    On  that  occasion  she  told  him. 
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that  the  proprietors  were  incurring  a  g^reat  riflk  in  carrying  such  valaable  par- 
cels as  his,  that  the  carriage  was  not  an  equivalent  for  it ;  and  they  must  de- 
cline carrying  them  in  future.  Walker  said,  if  that  was  persisted  in  there  must 
be  an  end  of  all  their  other  arrangements  with  him.  She  then  said,  ^  Is  our 
carrying  them  any  accommodation  to  you  ?"  to  which  he  answered,  "  Cer- 
tainly ;  whatever  accommodates  the  trade  accommodates  me.**  She  replied, 
*•  If  that  be  the  case,  we  will  continue  to  carry  them  as  usual.**  Nothing  more 
than  the  charge  for  carriage  of  an  ordinary  parcel  was  then  paid  for  the  boxes 
with  watcli-cases.  After  that  conversation,  Walker^  continued  to  send  such 
boxes  as  before,  and  settled  the  accounts  for  the  carriage  of  all  such  boxes  an- 
nually. He  paid  for  the  carriage  to  Chester^  and  charged  it  to  the  respective 
owners  of  tlie  property.  Some  of  the  defendants  had  become  partners  in  the 
Liverpool  mail,  after  Ae  time  before  mentioned,  and  Saiiahury^  did  not  become 
a  partner  until  after  the  last  settlement  of  accounts  between  fFalker,  and  the 
coach  proprietors  at  Chester,  For  the  defendants  it  was  contended,  that  a^ 
this  conversation  related  to  another  coach,  it  was  no  evidence  of  a  special  con- 
tract to  be  ^responsible  for  valuable  parcels  sent  by  the  Liverpool  mail,  r*RAa 
unless  insured,  and  that  it  could  not  be  evidence  against  any  persons  ^  ' 
not  then  partners  in  the  concern,  and  certainly  not  against  Saii$lmryt  who  did 
not  become  a  partner  until  after  the  last  annual  setdement  of  accounts.  Se< 
condly,  that  the  loss  proved  was  by  a  felony,  and  not  by  the  negligence  of  the 
defendants.  The  learned  Judge  left  it  to  the  jury  to  say,  whether  there  was  a 
special  contract  to  carry  goods  of  this  description  sent  by  Walkert  at  the  ordi- 
nary rate  of  carriage,  wiQiout  insurance,  and  they  found  that  there  was.  The 
jury  were  then  asked,  whether  the  loss  was  by  a  felony  or  by  negligence,  in 
order  to  give  the  defendants'  council  an  opportunity  of  taking  the  opinion  of 
this  court,  as  to  whether  the  defendants  were  liable  if  the  loss  were  by  felony. 
The  jury  found  that  the  loss  was  by  felony,  and  not  by  negligence.  A  verdict 
was  thereupon  entered  for  the  plaintiffs,  the  defendants  having  leave  to  move 
to  enter  a  nonsuit.  In  Michaelmas  term,  a  rule  nisi  for  that  purpose  was 
obtained,  and  now 

Temple  and  Parke,  showed  cause.  There  was  evidence  of  a  special  con- 
tract fit  for  the  consideration  of  the  jury,  and  they  were  warranted  in  finding 
for  the  plaintiffs  upon  that  point.  Mrs.  Tomiinaon,  a  partner  in  several 
coaches,  agreed  to  carry  the  boxes  sent  by  Walker^  the  assay  master,  at  the 
ordinary  rate  of  carriage,  notwithstanding  the  notice.  That  contract  bound 
the  partners  in  each  coach  by  which  they  were  sent,  of  which  Mrs.  Tomliri' 
son,  was  a  proprietor,  ffalker,  could  not  tell  who  were  the  other  partners. 
Then  the  annual  settlement  of  accounts  upon  the  footing  of  that  contract  proves 
the  recognition  of  it  by  the  new  partners,  who  *came  into  the  concern  rtgA^ 
before  the  last  settlement.  Salisbun/t  also  was  bound ;  for  a  person  ^ 
coming  into  a  firm  must  be  bound  by  all  the  equities  attaching  upon  it  at  that 
time.  If,  then,  the  notice  does  not  affect  the  question,  the  plaintiffs  are 
clearly  entitled  to  recover ;  for  the  defendants,  by  suffering  the  box  to  be  stolen, 
were  guilty  of  negligence  in  law. 

Cross ^  Serjt.,  and  J.  fPUliamSf  contra,  contended,  as  at  the  trial,  that  the 
conversation  with  Mrs.  Tomlinsorii  was  not  evidence  to  affect  those  who  after- 
wards entered  into  the  concern.  It  did  not  even  relate  to  the  Chester  and  Ztv- 
erpool  mail,  nor  was  there  any  evidence  that  the  notice  was  put  up  before  that 
time.  If  it  was  not,  then  the  plaintiffs,  or  their  agent.  Walker,  who  was 
aware  of  the  nbtice,  must  be  taken  to  have  dealt  upon  the  terms  pointed  out  by 
that  notice.  Secondly,  the  jury  having  found  that  the  box  was  stolen,  and  that 
the  servants  of  the  defendants  were  not  guilty  of  negligence,  all  those  cases 
where  negligence  was  relied  upon  to  destroy  the  effect  of  the  notice  aie 
inapplicable. 

Baylst,  J.  I  am  of  opinion  that  this  rule  for  a  new  trial  must  be  dis- 
charged.   There  is  no  doubt  that  common  carriers  may  limit  their  response 
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faiUty  by  a  notice*  thai  they  will  not  be  answerable  for  goods  of  more  than  « 
certain  valae ;  but  they  may,  notwithstanding  a  general  notice  of  that  descrip- 
tion, be  bound  by  a  special  contract  made  with  any  individual.  Now  it  seems 
to  me,  that  from  the  conversation  between  Mrs,  Tomlinson  and  Walker^  if  tliat 
were  believed,  the  jury  might  very  well  infer  that  she  undertook  to  carry  all 
parcels  sent  by  Walker^  as  assay  master,  by  any  coaches  of  which  she 
•AAR1  *^^  *  proprietor,  at  the  ordiuary  rate  of  carriage.  If  it  proved  a  con- 
J  tract,  I  have  no  difficulty  in  saying  it  would  bind  all  the  partners  at  that 
time,  and  all  who  might  aderwards  become  so,  until  some  notice  of  an  inten- 
tion to  rescind  the  contract  was  given  to  fPalker.  It  does  not  distincdy  appear 
when  the  notice  was  put  up ;  if  it  was  put  up  before  this  conversation  with 
Mrs.  Tomlinaon^  that  would  take  it  out  of  the  notice  ;  if  it  was  introduced  at 
a  subsequent  period,  it  was  the  duty  of  Mrs.  Tondinson^  if  she  meant  to  vary 
^e  course  of  dealing  with  fFalker,  to  give  him  special  notice  of  such  intention. 
For  these  reasons,  it  appears  to  me  3iat  the  verdict  found  for  the  plaintifis 
ought  not  to  be  disturbed. 

HoLROYB,  and  Littledale,  Js.,  concurred. 

I  Hole  discharged. 


The  ,KING  t?.  NORTH  PETHERTON. 

A  register  of  baptism  per  se  is  no  evidence.of  tbe  place  of  birth  of  the  party  baptized. 

Upon  appeal  against  an  order  of  two  justices,  whereby  a  pauper,  described 
as  Joseph  Rich,  otherwise  Coles,  the  son  of  Elizdbeih  Derham,  formerly -fficA, 
widow,  was  removed  from  the  parish  of  North  Petherion,  in  the  county  of 
Somerset,  to  the  parish  of  fFest  Monckion,  in  the  same  county,  the  court  of 
quarter  sessions  set  aside  the  order  of  removal,  subject  to  the  opinion  of  this 
court  on  the  following  case:  ,    «,. 

The  pauper,  who  was  proved  to  be  the  legitimate  son  of  John  and  Ehza- 
bah  Rich,  was  bom  in  the  parish  of  West  Monckton.  In  order  to  make  out 
the  settlement  of  the  pauper's  father,  it  was  proved  by  the  production  of  a 
•copy  of  the  parish  r^ter  of  Spaxton,  that  he  was  baptized  in  that 
5^]  parish.  There  was  no  other  eviaence  of  his  having  been  bom  in  that 
parish,  and  the  court  of  quarter  sessions  thought,  upon  the  authority  of  the 
^e  of  Creech  Si.  Michael  v.  Pitminsier,  Burr.  S.  C.  765.,  that  they  were 
bound  to  consider  the  renter  by  itself /^riiiui  facie  proof  of  the  place  of  his 

C.  F.  Williams  and  T*  CabbdU  in  support  of  the  order  of  sessions.  ^  The 
legister'of  the  baptism  of  the  pauper's  fether  was  sufficient  prima  facie  evi- 
dence of  his  having  been  bom  in  the  parish  where  he  was  baptized.  Creech 
Si.  Michael  v.  PUminsitr,  3  Burr.  S.  C.  765,  is  in  poinU  There  the  register 
-of  lm>tism  was  produced.  There  was  evidence  besides  that  the  father  and 
mother  lived  in  PiirnxMitr,  but  there  was  no  evidence  to  show  that  they  lived 
there,  either  before  or  at  the  tiHie  of,  or  shorUy  after  the  birth  of  the  pauper,  or 
that  the  pauper  was  bom  in  PUminster.  llie  presumption  prima  facte  m, 
that  s  party  was  bom  in  that  place  where  he  was  baptized.  For  by  the  eccle- 
siasticdUlaw,  as  far  back  as  the  reign  of  King  Edward  the  Sixth,  and  again  m 
the  reiirn  of  King  CkarUs  Ae  Second,  "  the  pastors  and  curates  are  directed  to 
admoouh  the  people,  that  they  defer  not  the  baptism  of  infants  any  longer  than 
the  SwuUni  next  after  the  chUd  be  bom,  unless  upon  great  and  rwsonable 
cause  declu«d  to  the  curate,  and  by  him  approved.'^    Gibson  s  Codex,  Jun 
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Ecclesiaslici  Baptism.  tiU  18,  c.  9.  But  the  register  of  baptism  is  certainly 
evidence  of  the  pauper's  father  being  in  the  parish  of  Spaxion^  and  it  is  the 
only  parish  in  which  he  is  stated  to  have  been ;  and  is  ^therefore  his  r^ejQ 
place  of  settlement,  untO  the  contrary  be  proved  Ota  the  antfiority  of  the  '- 
case  of  the  parish  of  Banbury  and  the  parish  of  Braughton^  Comb.  304,  in 
which  Bolt,  G.  J.,  is  reported  to  have  said,  **  where  die  child  is  first  known  to 
be,  that  parish  must  provide  for  it  till  they  find  another.** 

Erskine,  (and  G.  Barnard  was  with  him,)  contra,  was  stopped  by  the  court. 

Bavlbt,  J.  The  register  of  baptism  per  a  is  not  evidence  of  the  place  of 
birth.  If  the  age  of  the  child  at  the  time  when  it  was  baptized  could  be  ascer- 
tained, the  register  might,  in  some  cases,  be  evidence  of  the  place  of  birth.  If 
the  child  were  then  very  young,  the  register  would  be  presumptive  evidence 
that  it  was  born  in  that  parish  where  it  was  baptized ;  but  if  the  child  were  not 
then  young,  the  circumstance  of  its  having  been  baptized  in  a  particular  parish, 
would  afford  no  presumption  that  it  was  bom  there.  Here  there  was  no  evi- 
dence to  show  the  age  of  the  child  when  it  was  baptized.  We  think,  therefore, 
that  the  case  must  ffo  back  to  the  sessions  to  be  reheard,  in  order  that  they 
imay  ascertain  by  oUier  evidence  whether  the  father  of  the  pauper  was  bom  in 
the  parish  of  Spaxton  or  not.  We  do  not  say  that  a  register  of  baptism  is  not 
evidence  of  the  place  of  birth,  when  accompanied  with  proof  of  other  circum- 
stances, but  that  taken  by  itself  it  is  not  evidence  of  the  place  of  birth. 

Case  sent  back  to  the  sessions. 


-*The  KING  v.  The  Inhabitants  of  WHEELOCK,  in  the  County  of  r... , 

CHESTER.  I  ^'* 

Where  an  order  or  removal  is  appealed  against,  and  is  qaaihed  ^nerallv  by  the  aeasiona, 
the  appellant  on  the  trial  of  another  appeal  may  show  by  evidence  tiie  distinct  ground 
upon  which  the  former  order  was  quashed. 

CoTTiNOHAM  movcd  for  a  rale  nisi  for  a  writ  of  mandamus  to  the  justices 
"of  the  peace  of  the  county  of  Chester,  directing  them  to  make  a  special  entry 
on  their  proceedings  at  the  last  Easter  sessions,  that  the  order  of  removal  of 
the  pauper  from  the  above  parish  was  quashed  for  want  of  proof  of  the  charge- 
ability  of  the  person  removed. 

The  affidavit  on  which  this  application  was  made  stated,  amongst  other  mat- 
ters, that  on  the  trial  of  the  appeal,  the  court  below  being  of  opinion  that  there 
was  not  sufficient  proof  of  chaigeability  of  the  person  removed,  refused  to  enter 
into  the  merits,  but  quashed  the  order  generally ;  and,  although  much  pressed, 
would  not  permit  the  clerk  of  the  peace  to  make  a  special  entry  on  their  pro- 
ceedings  of  the  particular  and  only  ground  upon  which  it  was  quashed. 

Baylky,  J.  The  respondents  are  not,  at  all  events,  concluded  by  the  judg- 
ement of  the  sessions,  but  may  on  the  trial  of  another  appeal  against  anothei 
order  of  removal  of  the  same  party,  explain  by  evidence  to  the  sessions  the  par- 
ticular ground  on  which  the  former  order  of  removal  was  quashed. 

HoLBOTi),  J.,  concurred. 

Rule  reitised.t 

t  See  Bex  v.  Inhabitants  qf  Knopirftf  3  B.  db  C.  886. 


^5133  5  Barnewall  &  Cress  WELL.  563 

♦ALtEN  V.  BRTAN. 

The  anignee  oft  rent  may  miintBin  debt  for  arreara  of  the  rent 

Dbbt  for  rent  The  declaration  stated*  that  by  an  indenture  bearing  date 
FAruary  24th,  1814,  between  ffiliiam  FM  and  the  defendant,  the  former 
demised  to  the  defendant  certain  premises  for  fourteen  years,  at  the  yearly  rent 
of  100/.  Covenant  by  the  defendant  to  pav  the  rent  And  afterwards,  by 
another  indenture  between  Fdl  and  die  plamtifT,  the  former  assigned  to  the 
plaintiff  tfie  rent  reserved  by  the  said  lease,  the  counterpart  of  the  lease,  and 
the  benefit  of  the  covenants  for  payment  of  the  said  rent  therein  contained,  for 
the  remainder  of  the  term.  That  aflerwards,  to  wit,  on,  &c.,  50/.  for  a  half 
year's  rent  became  due,  and  was  still  unpaid,  dsc.     Demurrer  and  joinder. 

Comun^  in  support  of  the  demurrer,  stated,  that  the  point  intended  to  be 
raised  for  the  defendant  was,  that  the  assignee  of  die  rent  could  not  bring  debt 
for  it,  inasmuch  as  there  was  no  privity  between  him  and  the  tenant,  but  admit- 
ted, ^t  Robins  v.  Coor,  1  Lev.  22,  was  an  authority  against  him,  and  had 
never  been  overruled ;  and  upon  the  authority  of  that  case  the  court  gave  judg- 
ment for  the  plaintiff. 

Judgment  for  the  plaintiff.t 

Parke  was  to  have  argued  for  the  plaintiff. 

t  See  Kn^let*  eaae,  Dyer,  56;  Ard»  v.  WtUkin,  Cro.  Elii.  637;  Marie  v.  Flake,  3 
Salk.  118.  In  thoae  eaaea  the  judgment  proceeded  upon  the  ground  that  the  tenant  hav- 
ing attorned  the  privity  of  contract  wae  traaaferrea,  hut  attornment  is  now  rendered 
nnnecesaary  hy  the  4  Ann.  c.  16,  a.  9. 


•613]  •LOGAN  ©.  BURTON. 

An  incloanre  act  anthorised  the  commissionerB  to  stop  up  old  roads  in  the  parish,  beaidea 
those  over  the  lands  to  be  enclosed,  ^orided  it  were  not  done  without  the  concurrence 
of  two  justices.  Semble,  that  under  this  clause,  the  concurrence  of  two  justices  was 
necessary  to  warrant  the  stopping  np  of  any  part  of  a  public  footway  which  passed 
through  an  old  inclosure. 

By  the  41  6^.  3,  e.  109.  e.  8,  thr  commissioners  are  authorised  to  set  out  and  appoint  the 
public  carriage  roads  and  highways  through  and  over  the  lands  and  grounds  to  be 
mclosed,  and  to  divert,  tarn,  and  stop  ud  any  of  the  roads  and  tracks  upon  and  over  all 
or  any  part  of  the  said  ^ands  and  grounds :  provided,  that  in  case  the  commissioners 
shall  be  empowered  Ay  anv  local  act  to  stop  up  any  old  or  accustomed  road  passing  or 
leading  through  any  pt't  of  the  old  indosures  in  such  parish,  the  same  shall  in  no  case 
be  done  without  <he  concurrence  and  order  of  two  justices:  Held,  that,  under  this  sec- 
tion, the  commissioners  were  authorised  to  atop  up  or  divert  footways  as  well  as  car- 
riage roade ;  and  that  the  proviso  at  the  end  of  the  section  was  not  confined  to  carriage 
roads,  but  extended  to  every  species  of  ways,  and,  therefore,  where  the  commissioners 
were  empowered  by  the  local  inclosure  act  to  stop  up  all  wajrs  passing  over  the  landa 
to  be  io^Iosed,  aa  well  as  ways  passing  through  old  inclosures  in  the  parish,  it  was  held 
that  is  order  effectually  to  stop  up  a  public  footway  passing  partly  over  the  lands  to  be 
inclMed  and  ptrtly  over  an  old  inclosure,  it  waa  neceaaary  Tor  them  to  have  the  concur- 
rence and  order  of  two  justices,  and  no  auch  order  or  concurrence  having  been  obtained, 
h  was  held  that  a  footway  which  the  commissioners  ordered  to  be  stopped  up  had  not 
been  efiectually  atopped,  but  continued  a  public  footway. 

TsESPASs,  for  hreakinff  and  entering  the  plaintiff's  close,  m  the  parish  of 
Egham^  in  the  county  of  Surrey^  calfed  the  Farm  Fardf  and  abuttinff  towards 
the  west  on  a  certain  public  highway  there  called  Prune  BSMRoad^  and 
towards  the  east  on  certain  other  closes  there  also  situate,  belonging  to  the 
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plaintiff  The  second  count  slated  that  the  defendant,  on,  ^.,  at,  ^c,  broke 
and  entered  a  certain  other  close  of  the  plaintiff  caUed  the  Allotment,  Plea, 
first,  a  public  footway  over  the  closes  at  the  tiine  of  the  trespasses.  Secoodiy, 
that  at  the  time  of  the  trespasses,  &c.  the  defendant  was  seised  in  fee  of  a 
messuage  and  closes  called  Bakekam  Ihuwe  /*at1m,  near  the  said  ekises,  in 
which,  &c*,  and  thai  defendant,  and  all  ikose  whose  estate  he  h»d  in  the  said 
messuage  and  closes  immemorially  had  a  footway  for  hiBiself  and  themaeheB 
and  servants,  farmers  and  tenants,  occupiers  of  the  said  nessiiage  and  closes 
from  Prune  Hill  Soad,  towards  and  into,  throtigh,  over,  and  aSoag  the  said 
'closes  in  which,  &c.  unto  and  into  Ruaham  Green  Road^  towards  and  r,.. . 
into  the  parish  church  of  Egham^  and  from  thence  back  again  unto,  ^ 
into,  through,  over,  and  along  the  said  c/oses,  in  whieb«  itc*^  unto  and  into  the 
said  Prune  Hill  Road,  The  defendant,  in  another  plea,  claimed  tbe  way  by 
a  grant  The  plainnflf  having  in  his  replicadoa  traversed  the  rights  of  way 
claimed  by  the  defendant  in  his  pleas,  issue  was  joined  thereon.  At  the  tnai 
before  Alexander^  C,  B.,  at  the  Spring  assizes  for  the  eounty  of  Smrrt^^  IB^ 
it  appeared,  that  the  way  claimed  by  the  defendant  extended  iram  the  Prunt 
ml  Road^  eastwardly,  through  Rusham  Farm  Fard^  (the  ekiee  in  the  tint 
count  mentioned,  which  was  an  old  inclosure,)  thence  In  the  saaie  direcliot 
over  certain  lands  of  the  plaintiff,  which  had  been  allotted  in  1814,  under  an 
inclosure  act  for  inclosing  lands  in  the  parish  of  Eghetm^  in  the  coun^  of  Sur* 
ret/,  to  one  Mary  Bartholomew^  the  former  proprietor  of  Riukam  Farm,  and 
Ihence  over  certain  other  lands  called  Bgham  Fidd,  along  a  road  called  Eghmn 
Held  Road  which  led  into  RuMham  Green  Road,  The  commissioners  in  their 
kward  did  not  notice  the  road  over  the  farm  yard,  but  set  out  a  footway,  begin- 
ning at  the  gate  on  the  east  side  of  the  farm  yard  of  Mary  Bartholomew,  and 
extending  eastwardly  over  the  allotments  awarded  to  Mary  Bartholomew  and 
others  respectively  mto  tiie  Egham  Field  Road,  which  said  footway  was  set 
out  for  the  use  only  of  the  proprietors  or  occupiers  of  Bakeham  House  Farm, 
belonging  to  TTiomas  Burton.  On  the  production  of  the  award,  the  Lord 
Chief  Baron  was  of  opinion,  that  the  public  footway,  (if  any  such  ever  existed,) 
over  the  new  inclosure,  was  extinguished  by  the  award,  and,  *conse-  r,.,. 
quendy,  that  there  was  no  such  public  way  as  that  claimed  by  the  *- 
defendant  in  his  pleas,  viz.  a*  way  over  ttie  plaintiff's  closes  into  Ruaham  Green 
Road;  and,  secondly,  assuming  that  the  defendant  or  tiie  owners  of  his  estate, 
before  the  inclosure  and  award,  had  a  right  of  way  by  prescriptioD«  that  the 
title  by  prescription  was  extinguished  by  the  inclosure  act  and  award,  and  that 
he  ought  to  have  claimed  his  way  under  the  award.  A  rule  nisi  for  a  new 
trial  was  obtained  in  Easter  term,  1824,  and  cause  was  shown  against  the  rule 
at  the  sittings  in  banc,  ailer  Trinity  lerm,  1824,  and  the  court  wen  of  opinion, 
that  it  onght  to  have  been  leA  to  the  jury  to  find,  whether,  before  the  making 
of  the  award  of  the  commissioners,  the  defeiuiant  had  any  private  right  of  way 
by  prescription  or  not :  for  if  he  had*  then  the  award  woald  not  £atroy,  but 
confirm  the  old  title.  The  rule  for  a  new  trial  was  made  absolute,  and  upon 
^e  application  of  the  defendant,  it  was  made  part  of  the  rule,  that  he  should  be 
at  liberty  to  amend  his  pleas;  and  that  in  case  he  should  ftmend,  and  a  new 
trial  be  had,  the  costs  of  the  former  trial  were  to  be  borne  by  the  defendant,  if 
he  shonkl  not  establish  a  right  of  way  upon  the  pleadings  as  they  stood  at  the 
time  of  the  first  trial.  The  defendaoi  pleaded  the  following  a^itional  pleas : 
that  before  the  time  when,  4us«,  and  before  tiK  passing  of  the  inclosure  act,  and 
the  tsaking  of  the  award,  ihere  wvs  «  common  and  public  highway  from  Prune 
Hill  Road  towards,  into,  through,  over,  and  along  the  said  closes^  in  which,  &e., 
towards  and  into  a  certain  other  highway^  for  the  king's  subjects  to  pass  on 
foot ;  tiiat  on,  ^c,  at,  iie^  an  act  df  paruament  was  passedy  m  indosing  lands 
in  the  parish  of  Eghamt  in  *the  county  of  Surrtff^  thai  Ihe  commia-  .rMi^ 
sioners  for  carrying  (he  act  into  executmn  duly  made  their  awaid«  and,  ^ 
among  other  (hmgSi  awarded  that  a  footway  beginning  at  the  gate  entering  die 
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farm  yard  of  Haiy  Barikolometfft  aod  eztendioff  eastwaidly  over  the  aQoini^t 
awarded  to  the  said  Marv  BarthQhmem%  inlo  the  £gham  JFWd  Bmd^  eheald 
be  3et  out  for  the  use  of  the  proprietore  o^  Bakthani  Hauae  Farm^  belonging  ta 
Thomas  Burton^  Esq.uire  A^veroient,  that  the  footwaj  so  set  out  by  the  award 
was  a  footway  into*  through^  and  over  the  said  dbati  in  which^  ^m  in  tho: 
same  line  and  directk>a  with  the  public  footway  thereinbefore  mentioned ;  and 
that  defendui^  before  and  at  the  said  times  when«  &c.,  wa«  aod  is  seised  in  bia 
demesne  ae  of  fee,  oC  and  in«  and  waa  and  is  the  proprietor  and  occupier  of  the 
said  Bakeham  JBouse  Farm  ;  and  having  occasion  to  use  the  footway  to  pass^ 
iie,  over  the  said  closes,  committed  the  supposed  trespasses.  Replication,  that 
die  supposed  footway  so  alleged  to  have  been  set  out  waa  not  nor  is  a  footway 
into,  through,  over,  and  along  the  said  closes  in  which,  &c.  in  the  same  line 
and  direction  with  the  public  footway,  ia  manner  and  fbrm,  d&c«  Upon  that 
issue  was  joined.  Another  plea  stated»  that  befoie  and  at  the  time  of  the  tresp 
passes,  and  before  the  passing  of  the  inclosure  act,  and  the  making  of  the  award 
of  the  commisaionerSft  defendant  was  seised  in  his  demesne  as  of  fee»  of  and  iUf , 
and  was  the  proprietor  of  Bakeham  Ubute  Farmt  and  then  prescribed  for  a 
private  footway  for  the  defendant  and  his  servants,  farmers  and  tenants,  oc^ur 

Siers  of  the  said  farm  over  both  closea,  before  the  making  of  the  award.  It 
len  staled  the  passing  of  the  inclosure  act,  the  making  of  the  award,  and  that 
^171  ^^  *footwa^  set  out  by  the  award  was  a  footway  over  the  c/otes  in 
^  which*  dtc.  m  the  same  line  and  direction  as  in  the  last  plea.  Upoi^ 
this  plea  the  same  issue  was  taken  and  joined.  There  then  followed  two  simi- 
lar pleas  to  (be  first  count  of  the  declaration,  as  to  the  way  over  the  farm  yacd|» 
upon  which  the  same  issues  were  also  taken  and  joined.  There  were  alsd 
two  similar  pleas  pleaded  ta  the  second  count,  as  to  the  way  over  the  aSoC- 
ment,  upon  which  the  same  issues  were'  taken  and  joined.  The  cause  waa 
tried  again  at  the  Spring  assizes  for  the  county  of  &irr<|y,  1829  ;  and  the  jury 
found,  that  before  the  passing  of  the  inclosure  act,  and  the  makinf^  of  the  awml 
of  the  commissioners,  there  was  a  public  way  over  the  closes  m  which»  ^^ 
but  that  there  was  not  any  private  wa^  by  j^rescription. 

A  verdict  was  entered  for  the  plaintiff,  with  Uberty  to  the  defendant  to  move? 
to  enter  a  verdict  for  him  on  all  or  any  of  the  issues.  Marty ai^  in  Ea»tt» 
term,  obtained  a  rule  Md  to  enter  a  verdict  for  the  defendant  on  the  isf  uea 
joined  on  all  the  special  pleas  except  those  which  traversed  the  ^ghts  of  way 
by  grant  and  prescription  as  annexed  to  the  defendant's  estate,  and  he  conr; 
tended  tliat  the  public  way  which  existed  before  the  indosure  act»  and  which 
passed  partly  tlurough  an  old  inclosure  and  j^artly  thiough  the  lands  iaclosedh 
had  not  been  duly  stopped  up  by  the  commissioners  under  the  iaelosure  act,) 
inasmuch  aa  it  dul  not  appear  to  have  been  done  with  the  eoncunenca  and  by 
the  order  of  two  justices.  The  local  act  54  G.  8,  c.  153,  t.  1,  authorized  ttia 
commissionen  to  stop  oj^  old  roads  in  the  parish  besides  those  over  the  lands  Xo. 
be  inclosed,  *^  provided  it  were  not  done  without  the  concurrence  of  two  justi- 
^5181  ^"***  ^^  *road  through  the  Farm  Fardf  was  an  old  road,  passing 
J  over  other  lands  than  those  to  be  inclosed.  But  even  assuming  that 
this  was  not  a  case  within  that  clause  of  the  local  act,  at  all  events  it  was  a 
case  witfiin  the  proviso  in  the  eighth  section  of  the  general  inclosure  act  4i  G.  3» 
c.  109,  which  enacted,  that  in  case  the  commissioners  should  be  by  the  local 
act  empowered  to  stojj  up  any  old  or  accustomed  road  passky  or  lea(fing 
through  any  of  the  old  inclosures  in  the  parish,  the 


same  should  not  be  done 
without  the  concurrence  or  order  of  twojustices^  Here  the  footway  claimed 
Itv  the  defendant,  was  an  old  or  accustomed  road  passing  through  a  part  of  the 
«ttd  inclosures  in  the  parish.  Secondly,  he  contended*  that  at  all  events  the 
defendant  was  entitled  to  have  the  verdict  entered  for  him  on  some  of  the  issues 
on  the  new  pleas,  in  which  it  was  alleged,  that  the  wav  set  out  b^  the  commis« 
sioners  was  a  way  in  the  same  line  and  direction  as  the  way  which  was  used 
bdbre  the  inclosure  act. 
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The  case  came  on  for  aigument  at  the  sitdngs  in  banc,  after  TVtm^y  term, 
1825,  and  the  court  then  decided  that  the  defendant  was  entitled  to  have  the 
▼erdict  entered  for  him  upon  the  issues  joined  upon  the  pleas,  which  alleged 
that  the  commissioners  by  their  award  had  set  out  over  the  attotmtnt  a  foot- 
way in  the  same  line  and  direction  as  the  ancient  way.  Marryat^  then  insisted 
that  the  defendant  was  entitled  to  the  costs  of  the  first  trial  under  the  rule  of 
court,  for  that  the  defendant  oufht  to  have  the  verdict  entered  for  him  upon  the 
issue  raised  upon  the  second  plea,  which  alleged,  that  at  the  time  of  the  trf' 
passes  there  was  a  public  highway  aver  both  closes.  That  point  was  aigued 
at  the  sittings  *in  banc,  after  Hilary  term,  1826,  bv  BamewaU^  for  the  r«.^^ 
plaintifi*,  and  Marry  at  and  Chitty^  for  the  defendant.  The  aigument  ■- 
on  the  part  of  the  plaintiff  was  in  substance  as  follows ;  the  clause  of  the  local 
act,  which  requires  the  concurrence  of  two  justices  in  case  the  commissioners 
stop  up  old  roads  in  the  parish  besides  those  over  the  lands  to  be  inclosed^  ap- 
plies only  to  cases  where  the  road  to  be  stopped  up  passes  wholly  over  other 
lands  exclusively  of  those  to  be  inclosed,  and  not  to  this  case,  where  it  passes 
partly  over  the  land  to  be  inclosed  and  partly  over  other  land  which  was  not 
to  be  inclosed.  The  proviso  in  the  eighth  section  of  the  general  inclosure  act 
does  not  apply  to  footways,  but  to  carriage  roads  and  highways,  which  the 
legLslature  deemed  to  be  of  greater  importance  to  the  public,  and  therefore  re- 
quired, that  before  such  roads  were  stopped  up  or  diverted,  the  commiBsioneis 
should  have  the  concurrence  of  two  justices.  By  that  section  the  commissi- 
oners are  authorized  ^  to  set  out  and  appoint  the  public  carriage  roads  and 
highways^  through  and  over  the  lands  to  be  inclosed,  and  to  divert,  turn,  and 
stop  up  any  of  the  roads  and  tracks  upon  such  lands,  so  as  such  roads  and 
highways  shall  remain  thirty  feet  wide  at  the  least."  The  term  footway  is  not 
mentioned  in  this  section,  and  there  is  no  other  section  which  authorizes  the 
stopping  up  of  any  public  footway.  It  must,  therefore,  be  included  under  the 
word  track,  for  it  could  not  be  intended  to  be  included  in  the  word  roads,  for 
they  are  directed  to  be  thirty  feet  wide.  The  term  road,  ex  vi  termini,  applies 
rather  to  a  way  used  for  the  purpose  of  riding  than  of  walking,  and  it  seems 
in  this  section  to  be  generally  *used  to  denote  carriage  roads.  Section  t^mq 
10.  authorizes  the  commissioners  to  set  out  private  ways,  and  there  bri-  *- 
die  ways  and  footwaus  are  expressly  mentioned.  If  the  term  road  in  this 
section  was  not  intended  to  comprehend  a  footway,  the  proviso  at  the  end  of 
it  must  be  taken  to  apply  to  carriage  roads  only,  and  not  to  footpaths,  and  if 
that  be  so,  then  the  commissioners  had  the  power  to  stop  up  the  footway  over 
the  old  inclosure  without  the  concurrence  of  two  justices,  and  not  having  set  it 
out  as  a  public  way,  the  right  which  the  public  once  .had  was  extinguished  by 
the  award.  Rex  v.  The  Gnnmissioners  of  Dean  Inclosure,  2  M.  £  8.  60.  It 
has  not  in  practice  been  considered  necessary  where  a  footway  passes  partly 
over  the  lands  to  be  inclosed  and  partly  over  lands  already  inclosed,  to  obtain 
an  order  of  justices  to  stop  it  up.  The  way  not  being  set  out  in  the  award  of 
the  commissioners  has  been  considered  to  operate  as  an  extinguishment  of  it 
If  this  should  be  held  now  to  be  an  ineffectual  mode,  it  will  necessarily  have 
the  effect  of  re-opening  many  roads  over  inclosures  which  have  in  practice 
been  discussed  for  a  long  time. 

The  argument  on  the  part  of  the  defendant  was  in  substance  as  follows :  the 
21st  section  of  the  local  act  ought  not  to  be  confined  in  construction  to  roads 
which  pass  wholly  over  other  lands  in  the  parish  exclusively  of  those  about  to 
be  inclosed,  but  it  comprehends  roads  passing  partly  over  the  lands  to  be  in- 
closed, and  partly  over  other  lands  in  the  parish.  Secondly,  the  footway  is 
included  in  the  term  road  in  the  proviso  in  the  41  6p.  3,  r.  100,  t.  8.  The 
object  of  the  legislature  *was,  and  in  any  case  where  the  public  were  rcKoi 
interested  in  any  road  passing  through  an  old  inclosure,  they  should  '- 
have  the  same  security  against  its  being  improperly  stopped  as  they  have  in  an 
ordinary  case,  vivc.,  that  it  should  not  be  done  without  the  concurrence  of  two 
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joBtieefl.  Now,  as  the  publie  majbe  as  much  interested  in  the  continuance  of  a 
footway  as  in  Uiat  of  a  carriage  way,  this  is  a  case  which  the  legislature  clearly 
had  in  view  ;  but  the  Court  of  Exchequer  decided  in  the  case  of  Harder  v. 
Band^  0  Price,  58,  that  under  the  8th  section  of  the  general  inclosure  act,  the 
positive  concurrence  and  order  of  two  magistrates  are  absolutely  necessary  for 
the  stopping  up  of  roads,  whether  they  be  public  roads  or  private  or  bridle  or 
footways.    That  case  is  expressly  in  point,  and  must  govern  the  present. 

Otif .  adv.  vult. 

Batlet,  J.,  now  delivered  the  judgment  of  ihe  court 

This  was  an  action  of  trespass  for  entering  one  close  called  the  Farm  Yard^ 
and  another  close  called  the  AUotmerU,  The  defendant  justified  under  a  pri- 
vate right  of  way  by  prescription  or  grant,  which  was  negatived,  and  under  a 
public  right  of  way,  which  was  found  for  him ;  but  the  public  right  was  stated 
in  two  ways:  first,  as  continuing  down  to  the  time  of  the  trespass;  and, 
secondly,  as  continuing  down  to  the  time  of  an  inclosure  act  of  the  54  O,  3, 
and  from  that  time  as  being  converted  from  a  public  into  a  private  riffht ;  and 
as  certain  costs  will  depend  upon  which  of  these  is  the  subsisting  right,  it  is 
*fi221  ^^^^^^^^  ^  *decide  this  question.  The  closes  are  in  the  parish  of 
J  Egham^  and  one  of  them  was  inclosed  under  the  54  G.  3,  c.  153,  enti- 
tled an  act  for  inclosing  lands  in  Egham  ;  and  the  other  is  a  Farm  Yard,  and 
was  an  old  inclosure  long  before  that  act.  Before  the  passing  of  that  act  there 
was  a  public  footpath  from  Egham  over  the  uninclosed  lands  unto  and  through 
the  Farm  Yard.  The  Farm  Yard  opened  on  the  opposite  side  upon  a  com- 
mon road.  The  commissioners  under  the  inclosure  act  set  out  what  had  pre- 
viously been  this  public  footpath  over  the  land  to  be  inclosed  as  a  private  way 
for  the  occupiers  of  the  defendant's  farm,  and  whetfier  this  put  an  end  to  the 
public  footpath  over  the  Allotment  and  also  over  the  Farm  Yard  is  the  point 
m  question.  It  was  contended  for  the  defendant  that  the  public  way  continued 
over  both,  the  concurrence  of  two  magistrates  being,  as  the  defendant's  counsel 
insisted,  essential  to  prevent  its  continuing  a  public  road ;  and  there  having  been 
no  such  concurrence.  The  plaintiff  insisted  that  the  public  way  was  at  an  end 
as  to  both,  or  at  least  that  it  was  so  as  to  the  Allotment  $  and  if  it  was  at  an 
end  as  to  either,  it  was  sufficient  for  his  purpose.  The  point  depends  upon  the 
construction  of  sections  8,  10,  and  11,  in  the  41  (?.  3,  tfSf.  2,  c.  109,  and  54 
G.  3,  c.  153,  f.  21.  The  8th  section  of  the  41  O.  3,  directs  the  commissioners 
to  set  out  and  appoint  the  public  carriage  roads  and  highways  over  the  lands  to 
be  inclosed,  and  to  divert  and  stop  up  any  of  the  roads  and  tracks  over  such 
lands,  with  a  proviso  that  they  shall  stop  up  no  old  or  accustomed  road  leading 
through  any  part  of  the  old  inclosures  in  such  parish,  township,  or  place,  with- 
^5231  ®^*  ^®  concurrence  of  two  justices.  The  10th  section  •requires  them 
-I  to  set  out  such  private  roads,  bridle  ways,  and  footways,  in,  over,  or  by 
the  sides  of  the  allotments  as  they  shall  think  requisite ;  and  section  1 1 ,  pro- 
vides that  afler  such  public  and  private  roads  and  ways  shall  have  been  set  out, 
all  roads,  ways,  and  paths  over  such  lands,  (».  e.  the  new  inclosed  lands,) 
which  shall  not  be  set  out  as  aforesaid  shall  be  for  ever  stopped  up  and  extin- 
guished. I  shall  afterwards  refer  more  particularly  to  the  language  of  that  act, 
because  the  decision  of  the  court  depends  on  the  construction  to  be  put  upon  it 
By  54  O.  3,  c.  153,  t.  21,  the  commissioners  may  stop  up  old  roads  in  the 
parish,  besides  those  over  the  lands  to  be  inclosed,  provided  it  be  not  done 
without  die  concurrence  of  two  justices.  It  is,  therefore,  either  under  this  lat- 
ter clause  in  the  54  O.  3,  or  under  tlie  8th  section  of  the  41  G.  3,  c.  100,  that 
the  concurrence  of  two  magistrates  can  be  required.  The  clause  in  the  54  O. 
3,  is  either  confined  to  such  roads  as  pass  wholly  over  other  lands  in  the  parish, 
exclusive  of  those  to  be  inclosed,  and  not  passing  in  any  part  over  the  lands  to 
be  inclosed,  and  then  it  is  inapplicable  to  this  case,  or  it  also  extends  to  such 
roads  as  pass  as  well  oyer  the  lands  to  be  inclosed  as  over  other  lands  ip  the 


Ses  Logan  v.  Burtok.  E.  T.  1 8^6.  1523 

mrish,  and  then  it  applies  here ;  and  I  incUne  to  think  it  extends  to  both. 
There  might  have  been  some  old  roads  in  the  parish  wholly  unconnected  with, 
the  lands  to  be  inclosed*  but  thece  might  be  others  leading  over  the  lands  to  be 
inclosed,  and  also  over  other  tands  in  the  parish,  and  the  latter  parts  of  sucli 
roads  might  be  called  roads  not  painng  over  the  tanda  to  be  incioaed ;  and 
though  me  languase  be  not  very  accurate,  ^  roads  bendee  the  roads  which 
passed  over  the  lands  to  be  inclosed  ;'^  there  •might  be  public  footways  r #524 
Iea(fing  from  one  village  to  another,  passing  through  old  inclosures  in  ^ 
the  parish  of  Egham  to  the  lands  to  be  inclosed,  and  leading  from  those  lands 
passing  through  otfaev  inclosures  in  the  parish  of  Egham  $.  and  if  such  public 
tbotways  are  not  within  the  power  and  the  protection  of  this  clause,  the  com- 
missioners will  be  able  without  the  concurrence  of  two  justices  to  stop  np  such 
a  road  and  deprive  the  public  of  the  use  of  it,  if  the  41  &.  3,  c^  100,  gives  them, 
such  power;  and  if  the  41  C  3,  c.  109,  does  not  give  the  power,  they  will 
not  be  able  to  mterfere  with  it  at  all ;  and  it  can  hardly  be  supposed  that  either 
of  these  results  was  intended.  If  the  construction  be  doubtful,  that  construc- 
tion should  be  adopted  which,  whilst  it  gives  the  gjvatest  power  to  the  commis- 
sioners, most  effectually  guards  ti^e  rights  of  the  public.  We  are  therefore  (fis- 
posed  to  think*  that  unoer  the  04  G\  8,  the  concurrence  of  two  justiees  war 
necessary  to  wairant  the  stopping  up  that  pait  of  this  road  which  was  beyond 
the  limits  of  the  land  to  be  inclosec^  i.  e«  the  part  over  the  Farm  Yard. 

But  under  the  41  G.  3,  c.  100,  we  think  m  this  case  the  concurrence  of  two 
magistrates  necessary,  as  well  for  that  part  of  the  load  which  was  over  the 
land  to  be  inclosed,  as  that  which  led  through  the  farm  yard,  'fhis  dependa 
mainly  upon  section  8..  That  seotioa,  ia  some  parts  of  it^  seems  to  have  iit 
view  exclusively  carriage  roads  ;  but  in  others,  p articularhr  in  that  part  whicb 
relates  to  the  diverting  and  stopping  up  of  roads  and  tradCs^  it  appears  to  ap- 
]^ty  to  every  description  of  road,  wnetiier  a  bridle  or  foot  road  only,  or  a  cai*^ 
nag^  way  also»  and  we  think  the  proviso  at  the  conclusion  of  *that  r*Mf^ 
clause  is  not  confined  to  carriage  ways^  but  extends  to  every  species  of  '- 
road.  The  eighth  section  provides  "  that  the  coramiasioners,  before  they  pro- 
ceed  to  make  any  of  the  divisions  or  aUotmentB  directed  by  any  such  act,  (viz« 
the  local  act,}  shall  set  out  and  appoint  the  public  carriage  loads  and  highways^ 
through  and  over  the  landis  and  g^unds  intended  to  be  £vided»  allotted*  and 
inclosed.**  So  (kr  the  words  are  applicable  to  caniagia  roads.  Then  it  goea 
on  to  direct*  that  *'  they  are  to  divert,  turn*  and  stop  ud  any  of  the  roads  oc 
tracks,  upon  or  over  any  part  of  the  lands  and  grounds  as  they  shall  judm 
necessary.*^  There  the  language  is  altered  fix)m  roads  and  highways*  to  room 
and  tracks.  Then  there  comes  a  provision«  whicli  I  think  applicable  to  **  cai^ 
riage  roads  and  highways,**  as  contradistinguished  from  tne  <<  roads  and 
tracks.'*  That  provision  is,  '*  so  as  such  roads  and  highways  shall  be  and  re- 
main thirty  feet  wide  dt  tlie  least*^  It  is  imj^saible  to  say  that  that  provision, 
is  applicable  to  those  roads  and  tracks  which  may  be  diverted,  turned,  and 
stopped  up.  I  consider  the  section  as  if  the  words*  **  divert,  turn,  and  stop 
up*  d&c.**  were  written  in  a  parenthesis ;  and  it  should  be  read*  **  that  the  com- 
missioneia  shaQ  have  power  to  set  out  and  appoint  public  carriage  roads  and 
highways,  so  as  those  roads  shalL  be  and  remain  thirty  feet  wide  at  the  least, 
and  so  as  they  shall  be  set  out  in  such  mode  and  direction*  as  in  the  whole 
should  be  most  oonvenient  to  the  public.**  The  wocdis  there,  «^  so  as  they  shall 
be  set  out^*^  show  that  the  words  loads  and  highways*  which  are  to  remain 
thirty  fieet  wide  at  the  least,  are  applicable  to  roads  which  are  to  be  set  out,  and 
not  aoplicable  to  *thoae  roads  and  tracks  which  are  to  be  diverted,  r««M| 
turned,  or  stepped  up.  The  question  in  this  case  turns  materially  on  ^ 
the  meaning  to  be  attached  to  the  words  **  roads  s&d  tracks*^  in  that  part  of 
the  section  which  authorises  the  commissioners  to  diveit,  turn,  or  stop  up.  If 
this  provision  is  applicable  to  carriage  roads  only,  it  would  be  singular  that  the 
legislature  should  have  introduced  the  phrase  roade  and  tracks^  and  not  have 
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continaed  the  phrase  roath  and  f^ghwag$t  wlrieh  bad  been  bef>re  luied.  And 
adverting  to  the  other  clauaes  of  the  act»  it  appcan  that  there  ia  no  provision 
applicable  to  roads  and  tracks  not  being  caniaga  soads  or  oarriage  tracks,  un- 
Ims  the  MTords  roads  and  tracks  be  :^plicab£  t»  everr  description  of  roads. 
There  is  no  express  provision  with  respect  to  public  bridle  ways  or  public  foot- 
ways, but  they  nmst  be  subject  to  the  general  provision  in  the  eleventh  section* 
and  if  the  justices  have  no  power  to  set  them  out,  and  ther  are  not  protected 
by  this  proviso,  they  must  of  necessity  be  stopped  up.  JThe  eighth  section 
then  provides,  that  there  shal!  be  a  map  in  whtdt  Ae  mtraded  roads  shall  be 
accurately  laid  down  and  described ;  and  it  speaks  of  carrrage  roads,  as  being 
those  to  which  the  attention  of  the  legislature  appears  to  have  been  particulariy 
directed.  'Fhen  comes  the  proviso,  **  diat  in  case  such  commissioner  or  com* 
missioners  shall  by  such  bill  be  empowered  to  stop  up  any  old  or  accustomed 
road  passing  or  lea^ng  through  anr  part  of  the  old  inclosures  in  such  parish, 
township,  or  place,  the  same  shall  m  no  case  be  done  without  die  concurrence 
and  order  of  two  justices  of  the  peace/^  It  does  not  say-  *^  any  cAd  or  accus 
tomed  carriage  roadf*^  but  uses  we  word  road  generalhr.  Now,  if  the  ibrmer 
•6271   P*^  ^^         section,  or  any  part  of  it,  particulaity  that  which  relates  te 

->  stopping  up  ways,  applies  not  only  to  carriage  ways,  but  to  bridle  ways 
and  footways  abo,  then  dte  proviso  most  have  the  same  appfication ;  amty 
therefore,  when  the  commissioners  are  empowered  to  stop  up  an  old  carriage 
road,  an  old  bridle  way,,  or  an  old  footway,  passing  or  Beading  through  any  part 
of  the  old  inclosures,  they  must  have  die  concurrence  and  oracr  of  two  justieee 
of  the  peace  for  that  purpose.  The  tenth  section  of  the  act  seems  to  apply  te 
private  bridle  ways  and  private  footways.  The  eleventh  section  provides,  that 
an  roads,  ways,  and  paths  which  are  not  set  out  riiall  be  forever  stopped  up 
and  extinguisned,  but  that  applies  oidy  to  such  roads  as  pas»  over  die  kmn 
and  grounds  to  be  inclosed.  Those  ways  which  passed  partfy  over  lands  to  be 
inclosed,  and  also  over  odter  inclosures,  are  widiin  the  protection  of  die  eighdi 
flection.  One  question  therefore  is,  are  die  eommissionere  empowered  by  the 
94  G^.  9,  to  stop  up  anyi  M  or  accustomed  road  passing  through  anj  part  of 
the  oM  inclosures  in  the  parish  t  I  have  already  expressed  our  opinion,  thair 
they  may  stop  up  such  as  are  unconnected  widi  and  pass  over  no  part  of  the 
lana  to  be  inclosed^  and  that  they  may  stop  up  such  as  are  connected  with  it^ 
and  form  a  part  of  it ;  and  if  it  were  doubtful  whether  this  act  in  the  hitter 
case  gave  an  eaprest  power,  we  ilhwk  from  Ae  manner  in  which  the  road  over 
the  land  to  be  mclosed  is  connected  with  the  road  through  the  Ibrm  Fard^ 
that  it  gave  the  commissioners  an  implied  power  to  stop  it  up,  which  is  eqniva* 
lent.  But  that  power  cannot  be  exercised  without  me  'concurrence  of  two 
magistrates,  which  in  this  case  was  not  obtained. 
%m^^       *The  consequence  is,  that  the  defendant  is  entided  to  enter  his  ver^ 

J   diet  on  the  pleas,  which  justify  under  a  public  right  of  way. 

Rute  absolute. 


DICKINS  V.  JARVIS  and  SMITH 

Witore  •  cause  and  all  matters  in  diiferenee  were  referred  by  order  of  «wt  jprftct,  and  tbe 
«bttrator  by  kia  sward  found  **  that  nothio^  w  du  to  the  piaintifT:"  Hehl,  that  tki* 
Bast  he  considered  as  a  finding,  thai  the  plaintiff  had.  no  ri^ht  to  recover  in  the  action 

Hie  arbitrator  bad  power  to  enlarge  the  time  for  making  bis  award,  by  indorsement  oa 
iie  order  of  reference ;  that  order,  together  with  two  indorsements,  enlarging  the  time, 
was  made  a  rule  of  court :  Held»  that  on  moving  ftir  an  attachment  for  not  perfomins 
the  award,  it  was  not  aecessary  to  prodace  an  affidavit  that  the  mdoraemenu  wese  dal|i 
made. 
Vol.  XL-7« 
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By  the  order  of  referenee,  costs  were  to  abide  the  eYent ;  there  were  two  defeDdints,  onr 
of  whom  did  not  attend  before  the  arbitrator,  or  take  any  part  in  the  proceeding's  be 
fore  him.  The  master  tazejd  the  whole  costs  of  the  cause,  and  the  reference  m  one 
sum  to  the  other  defendant,  by  whom  payment  was  demanded  of  the  plaintiff.  The 
court  refused  to  grant  an  attachment  for  nonpayment  of  those  costs.  Query,  Whether 
the  master  had  power  to  tax  costs  for  the  two  defendants  separately. 

Assumpsit.  Plea,  the  i^neral  issue  by  each  of  the  defendants  Separately. 
By  an  order  of  nut  priua  the  cause  and  all  matters  in  difference  were  referred 
to  an  arbitrator,  and  it  was  stipulated  that  the  costs  of  the  cause  should  abide 
the  event ;  and  that  the  arbitrator  might  from  time  to  time  enlarge  the  time  for 
making  his  award  by  indorsements  on  the  order  of  reference.  The  arbitrator 
after  enlarging  the  time  twice,  made  his  award,  **  that  there  is  nothing  due  to 
the  plaintiff."  Jarvii  did  not  appear  by  counsel  when  the  cause  was  called  on 
for  trial,  nor  did  he  attend  or  tsdLe  any  part  in  the  proceedings  before  the  arbi- 
trator. Upon  this  award  the  master  taxed  the  costs  of  the  cause  and  of  the 
reference  to  Smith,  who  demanded  them  as  the  costs  of  the  said  cause  and 
referen(^e,  according  to  th^  master*s  €dloeatur,  which  was  for  56/.  and  made  no 
distinction  between  the  costs  of  the  trial  and  those  of  the  reference.     Upon  ^e 

Slaintiff 's  refusing  to  pay  them,  the  order  of  nisi  priu8f  together  with  the  in- 
orsements  enlarging  the  time  for  ^making  the  award,  was  made  a  rule  r^^oQ 
of  court,  and  a  rule  nisi,  for  an  attachment  for  non-payment  of  the  ■- 
costs,  was  obtained  upon  an  affidavit  stating  Uiat  the  plaintiff  had  been  served 
with  copies  of  the  award,  the  master's  ailocaiur,  and  the  rule  of  court,  but  it 
did  not  state  that  any  affidavit  of  the  due  enlargement  of  the  time  was  shown 
to  him,  nor  was  any  such  affidavit  produced  on  moving  for  the  rule. 

Cresswellj  showed  cause,  and  contended,  first,  that  the  affidavit  on  which  the 
rule  was  obtained,  should  have  shown  that  the  time  for  making  the  award  was 
duly  enlaiged.  Maiden  v.  Olasscock,  5  B.  &  C.  890.  Secondly,  t^^*  •^-  award 
had  not  determined  the  action  in  favor  of  the  defendants,  the  finduig  being, 
**that  nothing  is  due,"  not  that  nothing  was  due  at  the  time  when  the  action 
was  commenced.  Thirdly,  that  Smith,  alone  could  have  no  right  to  demand 
the  costs.  That  Jarvis,  had  pleaded  to  the  action,  and  that  the  award  being 
general,  in  favor  of  the  defendants,  the  judgment  would  be  joint ;  that  the 
master  had  not  affected  to  tax  separate  costs  to  the  two  defendants,  but  had 
taxed  the  whole  to  Smith,  and  that  according  to  Jordan  v.  Harper,  1  Str.  516, 
and  Duthy  v.  7\to,  2  Str.  1203,  a  plaintiff  defeated  in  an  action  brought 
against  several  persons,  could  not  be  compelled  to  pay  costs  to  any  one  singly, 
but  might  pay  costs  to  any  one  of  them  at  his  election. 

/>.  Jrl  Jones,  contra,  contended.  First,  that  the  affidavit  was  sufficient,  for 
that  the  enlargement  of  the  time  would  not  have  been  made  part  of  the  rule 
of  court,  ^unless  there  had  been  an  affidavit  that  it  was  duly  made.  Se-  r^^on 
condly,  that  it  did  not  appear  that  any  matters  were  in  difference  be-  ■- 
tween  the  parties  except  the  action,  and,  therefore,  the  award  that  nothing  is 
due,  must  be  taken  to  mean  that  the  plaintiff  was  not  entitled  to  recover  in  the 
action.  Thirdly,  that  as  Jarvis,  did  not  appear  or  incur  any  expense,  either 
at  nisi  prius  or  on  the  reference,  the  costs  were  properly  taxed  to  Smith  alone. 

Batley,  J.  I  have  no  doubt  that  this  plaintiff  would  have  been  liable  to  an 
attachment,  but  for  the  objection  to  the  mode  of  taxing  and  demanding  the 
costs.  I  take  it  to  be  a  matter  of  course,  that  where  a  submission  to  arbitra- 
tion contains  a  power  to  enlarge  the  time  for  making  the  award,  and  an  enla^'ge- 
ment  of  the  time  is  made  a  rule  of  court,  that  is  sufficient  for  the  purpose  of 
obtaining  an  attachment,  just  as  if  the  award  had  been  made  within  the  time 
originally  granted.  This  case  differs  from  that  which  has  been  referred  to,  for 
there  the  time  was  enlarged  by  a  judge's  order,  and  that  did  not  appear  on  the 
face  of  it  to  be  made  by  the  consent  of  tli?  parties  ;  it  appeared  to  be  made 
proprio  vigore  judieia,  and,  therefore,  was  not  binding  Here  the  parties  agreed 
that  an  eiilaigement  by  the  arbitrator  should  be  valid     The  eoxnz  must  have 
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credit  for  not  making  it  a  rule  of  court  without  a  sufficient  affidavit.  If  that ' 
were  otherwise,  every  rule  for  an  attachment  for.  disobedience  to  a  rule  of  court, 
must  be  a  rule  nin.  It  was  next  objected,  that  the  award  decided  nothing  as  to 
the  right  of  action,  at  the  time  when  the  submission  was  made.  But  I  think 
the  finding  that  nothing  is  due,  sufficient.  It  is  to  be  presumed,  that  things 
*5311   ^"^^^  ^  '^^^  9^>  ^^  ^^  ^^^  ^^  ^^  'submission,  unless  the  con- 

^  trary  be  shown  by  affidavit;  that  objection,  therefore,  fails.  The  only 
difficulty  that  I  feel  is  upon  the  third  objection  that  was  raised.  It  appears  that . 
aU  the  costs  were  taxed  together,  at  the  sum  of  5d/.  By  the  submission,  costs 
were  to  abide  the  event ;  &at  being  in  favor  of  the  defendants,  the  costs  would 
accrue  to  them  both  jointly  or  to  each  separately.  Whether  there  could  be  a 
separate  taxation  and  a  separate  adjudication  of  costs  to  each  defendant,  I  am 
not  prepared  to  say ;  I  believe  that  in  all  cases  hitherto,  costs  have  been  taxed 
to  defendants  jointly,  leaving  the  distribution  to  themselves.  If  there  could  be 
separate  judgments  for  the  costs,  the  plaintiflf  would  be  liable  to  separate  exe- 
cutions, which  would  be  a  great  hardship.  But,  admitting  that  the  costs  might 
be  so  taxed,  I  am  not  clear  that  there  has  been  such  a  taxation  in  this  case  as 
to  entitle  Smith^  to  claim  the  costs  by  himself.  If  the  master  had  taxed  the 
costs  of  the  trial  and  the  reference  separately.  Smithy  alone  might  have  de- 
manded the  latter  on  his  own  account,  and  at  the  same  time  might  have  de- 
manded the  costs  of  the  trial  for  himself  and  his  co-defendant.  Upon  this 
allocatur  it  must  be  taken  for  granted  that  the  master  included  the  costs  of  the 
trial  and  the  reference  in  one  sum,  and  Smith  does  not  negative  the  payment 
of  those  costs  to  Jarvis.  Under  such  circumstances  the  rule  for  an  attach- 
ment cannot  be  made  absolute.  Even  supposing  it  possible  to  award  costs 
separately  to  the  different  defendants,  that  power  is  so  very  questionable,  that 
had  it  been  done,  we  should  not  have  been  warranted  in  granting  an  attach- 
ment The  plaintiff  ought  to  have  an  opportunity  of  putting  the  question  upon 
the  record.  Xhe  rule  must,  therefore,  be  discharged,  and  no  injury  can  be 
*lia21   ^^^^  ^y  ^^'  ^^^  *^  Smithf  has  a  right  to  receive  the  costs  which  have 

J   been  taxed,  he  may  bring  an  action  to  lecover  them. 
HoLBOTD,  and  LnrLEDALB,  Js.,  concurred. 

Rule  dischaiged. 


CHADWICK  V.  BUNNING. 

By  the  MiddUge*  coaic  of  conscience  act,  23  G.  2,  e.  33,  t.  19,  the  defendant  ie  entitled 
to  double  co8(a,  if  the  jiirv  find  •  verdict  for  less  then  40«.:  Held,  that  in  such  case  the 
verdict  of  the  jury  is  conclusive,  and  a  verdict  havinff  been  found  for  H.  13«.  in  an  ac- 
tion brought  to  recover  the  amount  of  an  apothecary^s  bill,  the  court  ordered  a  sugges- 
tion to  be  entered,  althoush  it  appeared  by  affidavit  that  the  debt  originally  exceeded 
40f.,  and  had  been  reduced  by  partial  payments  on  account,  and  although  the  plaintifi' 
had  failed  in  proving  some  of  the  items  in  his  bill. 

A  RULE  nisi  had  been  obtained  for  entering  a  suggestion  on  the  roll  in  this 
cause  pursuant  to  the  statute  of  the  23  O.  2,  c.  83,  a.  19.  The  affidavit  in 
support  of  the  rule  stated,  that  the  defendant  at  the  commencement  of  the  suit 
was  residing  and  inhabiting  in  the  county  of  Atiddlesex^  and  liable  to  be  sum 
moned  to  the  court  of  requests* for  the  county  of  Middlesex ^  and  that  the 
plaintiff  obtained  a  verdict  for  1/.  Ids.  Id,  and  no  more.  The  affidavit  against 
the  rule  stated  that  the  plaintiff  was  an  apothecary,  and  that  the  action  was 
brought  to  recover  0/.  17f .,  the  amount  of  a  bill  for  medicine  and  attendance 
which  had  been  delivered  to  the  defendant  at  Christmas  1821,  that  that  bill 
had  been  reduced  by  part  payment  to  6/.  5s.;  that  the  plaintiff  at  the  trial  could 
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only  pvove  itenM  in  the  bill  to  the  amount  of  62.  6«.,.  although  the  vbole 
amount  of  his  bill  had  been  ineuned ;  thai  the  defendant  admitted  at  the  \mlt 
that  1/.  18«.  vaa  due  to  the  plaintiflt  and  gave  evidence  of  part  payments  on 
account  to  the  amount  of  4/.  2«.9  although,  in  fact,  the  plkintiir  had  never  re* 
ceived  more  than  3/.  12f •  en  account ;  but»  that  even  asaumi^  tfkat  4/.  %$.  tuut 
been  paid,  there  would  still  have  r^nained  due  to  ihe  plaintiC  a  sum  exceed- 
ing 40<« 

^RuBsetl  now  showed  cause.  Here  the  original  debt  exceeded  4%b.  r^fiaa 
In  3fCottam  v.  Cartt  I  Bos.  A  PuL  298,  which  was  a  case  upon  this  l^*** 
statute,  it  appears  to  have  been  the  opinion  of  Eyrtt  C.  J.,  that  a  suggestion 
ought  not  to  be  entered  in  any  case  where  the  original  debt,,  being  above  40s., 
has  by  a  balance  of  accounts  been  reduced  below  that  sun^  upon  this  ground, 
that  if  it  weie,  the  most  intricate  point  in  accounts  between  merchant  and  mer- 
chant might  come  to  be  decided  m  the  county  court.  In  the  Southwark  court 
of  requests  act  there  is  a  clause,  thai  it  shall  not  extend  to  any  debt  for  any  sum 
being  the  baUnoe'  of  an  account  on  demand,  originally  exceeding  five  pounds. 
A  debt  originally  above  five  pounds,  but  reduced  under  that  sum  by  partial  pay* 
menta,  has  oeen  held  to  be  within  the  exception  of  that  act.  Fountain  v.  Faung^ 
I  Taunt  60.  It  is  true,  that  in  Bateman  v.  Smithy  14  East,  801,  it  was  held 
that  the  defendant  was  entitled  to  enter  a  suggestion  under  the  statute,  23  Q.  2» 
e.  83,  t.  19,  in  a  case  where  the  plaintifir*»  demand  having  exceeded  iOs.,  was, 
at  the  trial,  cut  down  below  that  sum  by  the  defence  of  inianoy.  9ut  there  k 
no  authority  to  show  that  where  the  original  demand  being  above  40s.  has 
been  reduced  W  payments  on  account,  the  defendant  is  entitled  to  his  costs. 

Abbott,  G.  J.  The  words  of  the  statute  23  0. 2»  c.  83,  t .  19,  are  peculiar. 
Tliey  are,  *«  if  the  jury  upon  the  trial  of  such  cause  shaU  find  a  verdict  for  the 
plaintiff  under  40s.»*'  the  defendant  shall  be  entitled  to  recover  double  costs. 
The  attention  of  the  court  was  csdled  to  the  language  of  this  statute  in  Baie* 
man  v.  Sndih*  •There  liord  EUenboroufh^  C.  J.,  saya,  "  The  jury  r,.** 
hAvii^  found  a  verdict  under  40tMi  the  defendant  is  entitled  to  double  ^ 
costs  by  the  very  words  of  the  act.**  I  think  it  is  not  possible  to  put  any  ethet 
construction  upon  those  words,  and  the  jury  in  this  case  havii^  found  a  verdict 
for  U.  I8s.  only*  the  defendant  is  entitled  to  recover  double  costs.  The  rule 
for  entering  a  suggestion  must  therefore  be  made  absolute. 

Rule  absolute. 


ORAZEBROOK  et  al.  v.  DAVIS. 


Dsht  tm  bend  coaditiflnsd  for  the  p^rforaiMico  of  aa  awtvd  to  bo  mode  oa  a  d^  thoroaii 
Bomod.    Oao  of  tbo  lotiao  of  tho  MibBMiuoo  woo,  that  tho  arbitiotor  shoaU  oaaninr 


Ifao  wittifooBo  vtodHcod  bj  tbo  poiiioo  in  difioroaoo..  Ploa,  ihac  tho  wbUvotor  modr 
several  oppoincroento  ibr  proooedioff  wuh  tbo  referonco,  and  oxaaiined  witnoaoos  nro* 
duced  bv  the  plaintiff,  ana  occupied  tho  whole  of  the  time  of  tho  nootion  reapecttveh 
in  80  doing;  that  plaiotiffa,  on  the  day  when  the  time  for  making  the  award  expired, 
cWaed  their  caae,  and  defendant  waa  called  upoa  to  enter  npon  hia  dofonco;  that  at  tho*. 
time  an  nwafReiont  time  remained  for  tho  defendant  to  bring  forward  and  examine  hi 
vitneeoeo;  that  Be  reqneoted  the  atbitratof  to  allow  him  roaaoaablo  time  to  bring  in 
ward  aad  ozoauao  hio  wiiaoaaoa,  which  tho  ocbttrotor  rofuaod»  witboat  tho  eonaent  o' 
tho  platntiflb,  and  which  conaoni  tho  plaintifia,  although  reooeaied  by  the  defendant 
roftiaed  to  grant,  and  tho  arbitrator  reraeod  to  allow  the  defendaat  any  farther  time 
•tthottfffa  ho  had  aoveral  material  witnoBBOo  to  oaamino,  of  which  tho  arbiirator  and  thfc 
plaiatdh  hod  aotioo :  Held,  a^oa  gonoial  domarier»  that  this  ploo  wao  bod. 

DsBT  on  bond.  Pka  foA^  after  craving  oyer  of  the>  bond  and  of  the  condi* 
tton,  non  eatfuium.  The  condition  recited  that  dilTerenoea  had  arisen,  and 
vera  then  depeodiDg  between  the  defendant  and  the  plaintiA,  and  an  action  al 
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latr  hzring  been  c6iltni«need  in  Ae  Court  of  King^s  Beneb  by  the  plaintiffs 
against  the  defendant,  and  die  parties  being  dien  at  issue  herein,  and  the  case 
Iwing  set  down  for  the  London  sifdngs,  lfi%4,  in  order  to  put  an  end  to  such 
differences  and  ^pntes,  and  to  avoid  die  cfxpense  of  proceeding  to  the  trial  of 
the  suit,  die  parties  had  agreed  to  submit  all  matters  so  at  issue  to  the  arbitra- 
*6351  ™^^  ^  ^'  ^'*  ^^  ^^  ^  examine  the  *  witnesses  to  be  produced  by 

J  the  parties,  upon  oath,  &c.  The  condition  was  for  the  performance  of 
the  award  of  die  arbitrator,  to  be  made  on  or  before  the  8th  of  iVboem6er  dien 
next.  Second  plea,  that  the  arbitrator  in  the  condition  of  the  bond  mentioned» 
after  the  making  thereof,  to  wit,  on  die  26th  of  Jw/y,  1824,  at,  4&c.  took  upon 
hintself  the  burdeh  Of  the  reference,  and  afterwards  and  between  the  making  of 
the  said  supposed  writii]^  obligatory,  and  the  8di  of  November  next  ensuing 
^e  date  thereof,  being  the  day  thereby  appointed  for  makit^  his  award,  made 
divers,  to  wit,  six  appointments  for  proceeding  with  the  reterence,  to  wit,  on, 
'dice. ;  and  on  those  dajrs  and  times  examined  divers,  to  wit,  five  witnesses 
brought  forward  to  the  arbitrator  to  be  examined,  touching  thcT  matters  referred, 
by  and  for  and  on  behalf  of  the  plaintiffs,  and  occupied  the  whole  of  the  time 
of  the  said  meetings  r^pectiVely  in  so  doing,  to  wit,  at,^c.  Averment,  that 
at  the  last  of  die  said  meetings,  to  wit,  on  die  said  8di  of  November^  1824,  the 
phitttifis  closed  their  ease  before  the  arbitrator,  and  the  defendant  was  dien 
eaUed  upon  by  the  arbitrator  to  enter  upon  his  defence  thereto ;  diat  at  the  time 
the  plaintiffs  closed  their  case  befoi«  the  arbitrator,  a  short  and  insufficient  time, 
and  not  a  reasonable  or  proper  time,  to  wit,  twdve  hours  only  then  remained 
for  the  defendant  to  bring  forward  and  examine  his  witnesses  before  the  arbi- 
trator upon  the  merits  of  nis  case,  and  the  defendant  dien  requested  the  arbitrar 
tor  to  allow  to  him  further  and  reasonable  time  to  enable  him,  the  defendant,  to 
bring  forward  and  examine  his  witnesses,  which  the  arbitrator  refiised  to  do 
without  the  consent  of  the  plaintiffs  ;  and  which  consent  the  plaintiffs,  although 
requested  by  die  defendant,  refused  to  grant,  and  the  arbitrator  altogether  refused 
*5361   ^  ^^^^  to  the  defendant  any  rarther  or  ^reasonable  time  to  bring  for- 

J  ward  his  witnesses  to  be  examined  before  him,  the  arbitrator,  although 
the  defendant  had  divers,  to  wit,  four  material  witnesses  to  bring  forward  and 
examine  on  his  part  and  behalf,  of  which  the  arbitrator  and  die  plaintiffs  had 
notice.  And,  thereupon,  the  defendant  aflerwaxda,  to  wit,  on  the  said  8th  of 
November f  1824,  by  deed  revoked  his  said  submission,  and  afterwards  and 
before  the  arbitrtor  made  his  award,  gave  him  due  notice  of  such  deed.  Demurs 
rer  and  joinder. 

Cmt^eii,  in  support  of  the  demurrer.  The  pleas  are  l)ad,  for  diey  admit 
that  there  has  been  a  revocation  of  the  submission ;  and  no.event  can  enable 
the  party  to  revoke  the  submission  without  incurring  the  penalty  of  the  bond. 
In  the  year-bode  of  the  5di  i?<l.  4,  cited  in  FiniorU  case,  8  Go.  162,  and  in 
Worburton  v.  Storr^  4  B.  &  C.  103,  it  is  said,  <<  If  I  am  bound  to  stand  to  the 
award  which  J,  S.  shall  make,  I  cannot  discharge  that  arbitrament,  because  I 
am  bound  io  etand  to  his  award.'*  In  a  late  case  of  J9rotm  v.  Tanner^  1  Mac. 
ft  Toungte,  404,  a  revoibation  of  a  submission  to  arbitration  before  award  made 
was  held  to  be,  in  effect,  a  breach  of  an  agreement  to  stand  to  abide  and  per- 
form an  award.  There  is  no  case  or  dietum  where  a  plea  of  this  sort  has  been 
held  to  be  pleadablle,  nor  a  precedent  of  any  sueh  plea  to  be  fbund  m  any  of  the 
books  of  entries.  If  an  award  had  been  made,  and  an  action  had  been  brought 
upon  the  bond  for  non-performance,  a  plea  impeaching  the  award  would  not 
'haVe  been  good,  1  Wms.'Saund.  228,  n.  5. 

O.  R.  Croiif  oOntra.  A  revocation  Of  die  ai^bmission  is  not  always  abroach 
'•K371  ofdieconditioboftfiebond.    In  *C^iffit  v.Pbfff,  SM.ftB.  14t(,  Lord 

•I  BlknbOfOUgh  said,  speaking  of  a  general  submission  widiout  any  limi- 
'lition  of  time,  diat  It  was  open  to  die  parties  to  have  requested  the  arbitntors 
'10  proceed  within  a  reasonable  time,  and  if  aftAr  ^ch  request  the  arbitratota 
had  neglected  Or  refused  to  {^roeeed,  die  panies  might  revoke  the  authori^* 
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And  if  not  making  an  award  within  a  reasonable  time  after  request  is  a  good 
ground  for  revocation,  a  fortiori  the  refusal  to  examine  witnesses  after  request 
on  one  side  is.  So  in  answer  to  an  action  upon  the  bond  matter  impeaching 
the  conduct  of  the  arbitrator  ma j  in  some  cases  be  pleaded,  Mitchell  ▼.  Stavtltft 
16  East,  58.  One  of  the  terms  of  the  submission  in  this  case  was  that  the  wit> 
nesses  should  be  examined ;  but  here  they  were  not  examined,  and  the  plain- 
tiff having  occupied,  in  proving  his  own  case,  the  whole  time  originally  allowed, 
refused  to  consent  to  the  allowance  of  further  time  to  the  defendant.  Now  it  is 
a  clear  principle  of  law  that  if  there  be  a  feoffment  on  condition,  the  non-per- 
formance of  the  condition  by  the  feoffee  is  excusable,  if  the  performance  of  it 
be  rendered  impossible  by  the  act  of  the  feoffor.  In  Braddiek  ▼.  Thompuon^ 
8  East;  344,  indeed,  it  was  held  that  partiality  or  improper  conduct  in  an  arbi- 
trator, in  making  his  award,  without  hearing  the  defendant  and  his  witnesses, 
could  not  be  plea4ed  in  bar  to  an  action  on  the  bond  conditioned  for  the  per- 
formance of  the  award,  but  was  only  matter  for  application  to  the  equitable 
jurisdiction  of  the  court  to  set  aside  the  award. 

Baylet,  J.  That  case  is  an  authority  in  point  This  is  not  like  the  case 
put  of  a  feoffment  upon  'condition,  for  the  plaintiff  in  this  case  has  done  r»cog 
no  act  to  prevent  the  arbitrator  from  making  his  award,  but  the  defend-  '• 
ant  by  revoking  the  submission  has  done  such  an  act  Besides,  the  pleas  are 
bad  in  form.  It  is  not  sufficient  for  the  defendant  to  say  that  he  was  ready  to 
bring  forward  his  witnesses,  he  ought  to  have  alleged  that  he  had  them  there, 
and  to  have  shown  all  performance  in  his  power  at  all  events. 

HoLROTD,  J.  I  am  of  the  same  opinion.  The  plea  shows  a  demand  of 
more  time,  but  there  is  no  allegation  that  proof  of  the  necessity  of  more  time 
was  given. 

Judgment  for  the  plaintiffs. 


The  KING  V.  J.  S.  S.  COOKE. 

Indictment  affainst  four  for  a  conspiracy ;  two  pleaded  not  guilty,  one  pleaded  in  abate- 
ment, to  wnich  plea  there  was  a  demurrer,  and  the  fourth  never  appeared.  Before  the 
argument  of  the  demurrer,  the  record  waa  taken  down  to  trial ;  one  of  those  who  pleaded 
not  euilty  was  acquitted,  and  the  other  was  found  **  suilty  of  conspiring  with  him  who 
pleaded  m  abatement."  The  demurrer  was  afterwaros  argued,  and  judgment  of  retpon' 
deal  ouster  given,  whereupon  a  plea  of  not  guilty  was  pleaded:  Held,  that  the  court 
might,  before  the  trial  of  that  defendant,  pronounce  judgment  upon  the  one  that  had 
been  found  guilty. 

This  was  an  indictment  against  Jamez  Stamp  Sutton  Cooke^  Richard 
Stafford  Cookt^  James  BuaseS  MUea^  and  Bichard  Jenkintorif  for  a  conspi- 
racy  to  disquiet  and  disturb  Sir  Oeorge  Jermnghanif  Bart,  in  the  possession 
of  certain  estates,  by  unlawful  means  and  devices ;  to  molest  his  tenants,  and 
to  obtain  money  from  hb  tenants  by  falsely  pretending  that  the  title  of  Bichard 
Stafford  Cooke  to  the  estates  had  been  admitted  by  Sir  Oeorge  Jemingham 
to  be  valid.  To  this  indictment  which  was  found  at  the  Summer  assizes, 
1823,  and  removed  into  King*s  Bench  at  the  instance  of  the  prosecutor ;  James 
Stamp  Sutton  Cooke^  and  Bichard  Jenkinson  pleaded,  not  guilty;  and 
^MUe$  never  appeared.  The  defendant  Bichard  Stqffbrd  Qfoke  rmg^g 
pleaded  in  abatement  To  this  plea  there  was  a  demurrer  and  joinder.  ■- 
\Vhile  the  demurrer  was  pending,  viz.  at  the  Spring  assizes,  1824,  for  the 
county  of  Glouceeterf  the  issue  jomed  between  the  Crown  and  ^e  two  defend* 
ants  who  had  pleaded  the  general  issue,  came  on  to  be  tried,  when  the  jury 
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retamed  a  verdict,  which  was  recorded  in  the  foUowinff  terms:  <<J.  S.  S. 
Cooke  guilty  of  conspiring  with  his  brother  Richard  StaJ^rd  Cooke;  Jenkifi' 
$on  not  guilty."  The  demurrer  was  argued  before  three  of  the  Judges  of  this 
court  at  their  sittings  afier  Easier  term,  1824,  when  judgment  was  given  for 
the  crown,  and  R,  S.  Cooke  required  to  antwer.  over  to  the  charge ;  and  in  the 
following  Drinity  term  he  pleaded  the  general  issue.  The  record  was  not 
taken  down  for  the  trial  of  R.  S,  Cooke;  but  judgment  was  in  Trinity  term 
moved  for  against  /.  S,  S.  Cooke  on  the  conviction ;  and  was  postponed  from 
term  to  term  on  affidavits  of  the  defendant's  illness,  until  Michaelmae  term, 
1825,  when  Campbell  obtained  a  rule  niai  for  staying  the  judgment,  on  the 
ground  that  the  verdict  of  the  jury  negatived  all  the  conspiracy  charged,  except 
with  R,  S.  CookCf  who  was  still  to  be  presumed  innocent,  who  had  pleaded  not 
guilty,  and  whose  acquittal,  if  he  should  be  tried  hereailer,  would  be  a  virtual 
acquittal  of  J.  S,  S,  Cooke^  and  render  any  judgment  passed  on  him  erroneous. 
Against  this  rule  in  last  Hilary  term 

Tatmton,  Oldnall  RueeeU^  and  Talfourd^  showed  cause. 
The  finding  of  the  jury,  that  •/.  S.  S,  Cooke^  was  guilty  of  conspiring  with 
R.  S.  Cooke^  does  not  acquit  him  of  conspiring  with  other  persons.     But  sup« 
*5401   P^^%  ^^  ^  ^^^®  ^^^  effect,  still  the  court  may  proceed  to  pass  *j  udgment 

•I  upon  the  defendant,  who  has  been  found  guilty.  All  the  authorities  are 
against  this  application  to  stay  the  judgment.  In  Rex  v.  Unnereley  and  Moore^ 
1  Str.  193,  who  were  indicted  for  a  conspiracy,  the  former  alone  appeared, 
pleaded  to  issue,  and  was  found  guilty,  and  the  court,  afier  argument,  pro- 
ceeded to  sentence :  and  in  Rex  v.  NiecolU^  the  defendant  was  convicted  of 
conspiring  with  one  Bygrave^  who  was  then  dead,  and  being  found  guilty,  the 
court  passed  sentence,  and  recognised  the  case  of  Rex  v.  Kinnereletf,  So, 
also,  in  Rex  v  Scottf  md  Hams^  3  Burr.  1262,  six  were  indicted  for  a  not,  two 
died  before  trial,  two  were  acquitted,  and  Scott  and  Home,  were  found  guilty. 
A  motion  was  made  in  arrest  of  judgment,  on  the  ground  that  two  persons 
alone  could  not  be  guilty  of  a  riot  lK>rd  Mansfield,  said,  <<  Six  were  indicted^ 
two  of  them  are  acquitted,  two  are  dead,  untried.  The  jury  have  found  these 
two  guilty  of  a  riot,  consequently  it  must  have  been  together  with  those  two 
who  have  never  been  tried,  as  it  could  not  otherwise  have  been  a  riot  ;**  and 
the  rule  was  discharged.  It  is  not  to  be  assumed  that  the  other  defendants  will 
be  acquitted,  merely  because  that  is  possible,  and  the  jury  having  found  this 
defendant  guilty  of  a  complete  offence,  even  supposing  the  verdict  to  be  a  ne- 
gation of  the  conspiracy  with  any  but  R.  S,  Cooke,  the  court  ought  to  pro- 
nounce judgment  There  are  many  cases  besides  those  already  cited  which 
warrant  such  a  course.  In  Thody^s  case,  1  Vent  234,  he  and  two  others 
were  indicted  for  a  conspiracy.  Thody  pleaded,  and  was  found  guilty,  the 
*6411    *^^^^  ^^^  having  pleaaed  ;  and  upon  a  motion  to  stay  the  judgment, 

•I  Lord  UaU,  said,  **  If  one  be  acquitted  in  an  action  of  conspiracy,  the 
other  cannot  be  guilty ;  but  where  one  is  found  guilty,  and  the  other  comes  not 
in  upon  process,  or  if  he  dies  hanging  the  suit,  yet  judgment  shall  be  upon  the 
verdict  against  the  other."  And  he  cited  24  Edw,  3,  34.,  which  is  directly  in 
point  In  Thody's  case,  the  14  H.  6,  25,  was  cited,  as  an  authority  for  the 
defendant,  but  no  judgment  was  given  in  that  case4 

t  3  Str.  1227,  better  reported  in  13  East,  413,  n. 

X  In  the  report  of  this  case  in  the  Tear  Book,  14  H.  6,  3S,  h.  it  is  eaid  that  a  writ  of 
conapiracy  wbb  brought  againat  two,  one  pleaded  in  abatement  of  the  writ,  the  other  to 
the  action.  lasue  waa  taken  on  the  plea  in  abatement,  and  found  for  the  plaintiff,  and  the 
damages  asaesaed  at  60{.  The  plaintiffpraved  to  have  judgment  for  thoee  damages  against 
■um  who  pleaded  in  abatement,  and  offered  to  releaae  the  action  as  to  the  other  defend- 
ant. But  it  waa  said  that  could  not  be  done,  as  one  could  not  be  guilty  of  conspiracy ; 
and  then  the  case  was  adjourned.  Suppoaing  that  report  to  be  correct,  the  offer  to  releaae 
the  action  aa  to  the  defendant  who  pleaded  in  bar  might  be  considered  equivalent  to  an  ad* 
miasion,  that  he  waa  not  guilty  of  the  conspiracy ;  and  then  there  would  be  ffood  reaaon 
for  saying,  that  the  plaintiff  could  not  have  judgment  against  the  other  defendant.      The 
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^Campbdl^  contra.  The  court  oty^t  im«  to  proceed  now  to  five  jiidgw 
ment  against  the  defendant,  ^o  has  been  fboid  suiltj'.  The  jury,  bj 
&eir  finding,  negatived  the  charge  of  conspiring  wim  any  person  but  R,  & 
pM^itf.  \AM>otty  C.  J.  Bid  R.  S.  C&oke,  plead  not  pUty  before  or  after  the 
trial  ?]  After  the  trial ;  but  there  is  neither  case  or  dtOum  to  be  found,  diat 
where  there  is  an  indictment  against  two  for  a  conspiracy  bodi  plead,  and  one 
has  been  tried  but  not  the  o&er,  die  court  can  proceed  to  give  judgment  against 
the  one.  In  Rex  v.  Kmnerda/  and  Moart^  the  latter  had  not  pleaded,  and. 
therefore,  could  not  be  tried ;  and  although  a  repugnancy  might  afterwards 
have  appeared  on  die  record,  had  he  pleaded  and  iMsen  tried  and  acquitted,  yet 
the  court  thought  that  very  remote  possibility,  not  sufiicient  cause  for  stayisif 
die  judgment.  In  Rex  v.  ScotU  and  /Tains,  no  repugnancy  could  appear  on 
die  record,  for  the  two  with  whom  the  defendants  were  found  to  have  com- 
mitted the  riot  were  dead,  and,  therefore,  could  not  aflerwards  l>e  acquitted. 
Thody^B  case,  was  precisely  like  that  in  Strange;  he  was  found  guilty,  and 
the  other  two  who  were  indicted  with  him  had  not  pleaded;  and  Lrad  ffa/e, 
puts  the  two  cases  of  co^^lefendantB  not  coming  in  or  being  dead,  but  he  does 
not  appear  to  contemplate  the  case  of  a  co-defendant  having  pleaded  *but  r^ji^o 
not  having  been  tried.  80  in  die  case  cited  from  24  Edw.  8,  84,  which  '- 
was  a  cinl  action,  the  defendant  against  whom  die  judgment  was  given  was  the 
only  one  that  had  pleaded.t  In  the  case  of  principal  and  accessary,  although 
the  latter  may  be  compelled  to  answer  before  the  principal  has  appeared  and 
answered,  yet  the  plea  cannot  be  tried  before  such  appearance,  or  the  attainder 
of  the  principal,  unless  he  desires  it  himself:  Hawk.  P,  C7.  b,  2,  c.  29,  s.  45» 
7th  edition.  [Bayley,  J.  Suppose  the  accessary  chooses  to  be  tried  before 
die  principal  has  pleaded  and  he  is  convicted,  what  is  the  consequence  T^ 
Jud^cnt  may  then  be  given ;  but  here  the  defendant  could  not  object  to  being 
tried  separately.  The  law  in  high  treason  is  analogous  to  that  in  felony ;  m 
person  cannot  be  tried  for  harboring  a  traitor  until  the  latter  has  been  convicted ; 
Foster's  Cr.  Law.  348. 

Abbott,  C.  J.  I  am  of  opinion  diat  diis  rule  must  be  dischaiged.  Two 
points  have  been  made  in  aigument,  first,  that  the  jury  have  negatived  any  con- 
spiracy between  the  defendant  and  any  other  persons  except  JS.  S.  Cooke,  I 
is  by  no  means  clear  that  their  verdict  does  imply  such  a  native,  but  it  is  no*' 
necessary  to  pronounce  an  opinion  upon  that  point.  Leaving  that  question 
doubtful,  the  case  stands  thus.  There  is  an  incuctment  against  the  defendant 
now  before  the  court,  and  R.  S,  Cooke^  for  a  conspiracy ;  it  is  said  that  the 
latter  has  pleaded  not  guilty,  and  that  this  case  is  by  diat  circumstance  dis- 
tinguished from  aU  those  which  have  been  cited.  But  he  first  pleaded  in  abate- 

same  case  ia  tlraa  reported  in  Ftfs.  Ahr-  Conjp.  pi.  1.:  "  Conapiraey  waa  bronght  by  qua 
againat  two,  ofw  pleaded  in  abatement  iftf  ike  writ  aqmn  wbicb  tke  Dlrauiff  aM  be  were 
•t  taaue ;  the  other  pleaded  in  bar,  «•  which  the  plaintifr  4«n»urrea ;  and  i4m  immm  wtaa 
found  for  the  plaintin,  and  the  bar  foood  againat  him  ;  and  it  waa  the  opinion  (ac.  of  the 
court)  that  the  platnitfr  ahonld  have  judgment  againat  him  who  pleaded  to  the  writ,  al- 
HioQj^h  the  othefhad  been  acquitted,  becanae  he  waa  net  acquiued  by  verdict,  bat  by  plea; 
uod  It  might  be  that  they  both  «enapired  Ksether."   Thia  eaae,  then,  is  §n  from  beii«  an 
authority  for  aaving,  that  judgment  cannot  be  given  againat  one  of  two  peraona  for  a  eoa« 
apiracy  before  tne  other  baa  been  tried.    The  OPinieu  expreaaed  at  the  end  of  the  caae.  if 
intended  to  be  taken  generally,  and  without  reference  to  the  matter  pleaded,  ia  aomewhat 
aingular,  and  ia  inconaiatent  with  another oaas,  tbacsaduaiunQf  which  is/biiiid  in  8  If.  4, 
6,  and  the  beginning  in  9  IT.  '   -     •«•  ».»....  ... 

Uen  oihera  fSr  cuaapiraey  1 
that  he  waa  baiiifi;  ai  ' 
beiag  in  atteudunoe  < 

aha  tf  anaaotMNi.    Twelve  jtmiiad,  an  the  srvwad' 

Ihair  oath  and  lte8«thOTtiy«f  the  hHraofdowJMtlhay  did.  The  iMhar  piaadad  to  iana 
•od  waa  Ibund  not  saUty.  Upon  deaMwrar  to  tho  atiier  pbaa,  jadmaal  waa  givaat  for  the 
twelve  jurymen,  «i2  tharaopSB  it  wua  held,  that  ifaa  plmutitt  oouMl  «oc  noover  ^fuios 
'   eausa  Im  abae  casldraot  batailtr^^Maifwaay« 


Jgielef laity,  baeausa  Im  abae  casldraot  batuiltf  uf%oaaifBraay« 

t  He  waa  the  only  parson  ngsinst  whom  the  setksi  was  bro«ghv  tbs  Umigs  hninft,  tha 
In  Slid  aCfttTf  eottapiraa. 
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mmA^'%  ment.  to  *which  pka  there  W9S  a  demurrarv  and  he  did  not  plead  not 
J  guilty  utttil  TrmUy  term*  18tU.  In  4he  mean  time,  at  the  Spring  aesizea 
in  diat  year,  the  Teeoid  was  taken  down  to  tnsl,  «nd  J.  S.  S,  Gm«,  was  con* 
▼icted.  At  ^at  time  there  was  no  plea  of  not  gtrilty  by  if.  8.  Cooke^  upon  the 
record,  nor  had  judgment  of  reapondeai  ouster  been  given  upon  the  demuiw 
ner.  Then  the  jury  foond  that  J.  8,  8.  Cooke^  wm  goUty  of  conspiring  wilk 
i?.  5.  Cooke.  It  is  said,  that  peradventure  i?.  8.  Cooke,  may  be  acquitted,  and 
that  then  there  will  be  a  repugnancy  upon  the  record  if  judgment  is  pro- 
nounctid  against  the  cnher  defendant.     That  is  eeitatnly  possible,  but  are  we  to 

S resume  that  it  wffl  be  so  against  die  rerdict  that  has  been  fbnnd  ?  1  think 
lat  the  court  would  not  be  warranted  in  coming  to  such  a  ccmclusion,  or  tn 
forbearing  to  pronounce  judgment  upon  the  defendant  who  has  been  found 
guilty. 

Baylbt,  J.  I  am  entirely  of  the  same  opinion.  The  question  of  delaying 
the  judgment  is  not  put  by  way  of  appeal  to  the  discretion  of  the  court,  but  as 
matter  of  law.  I  consider  the  case  of  Bex  v.  Kinneraley  and  Moore,,  as  an 
authority  directly  in  point  The  very  objection  now  made  was  then  urged,  and 
die  report  shows  that  Moore,  did  afterwards  come  in  and  plead,  for  it  is  stated, 
that  in  Trin,  5  G.  1,  Kinneraley,  was  sentenced,  and  Moore,  in  Eaater  term 
following,  he  having  ad  interim  been  tried  and  convicted.  The  verdict  in  the 
present  case  concludes  nothing  against  R,  S,  Cooke,  but  the  question  is,  whether 
it  concludes  the  fact  as  against  the  defendant  now  before  us,  and  I  think  that  it 
*S451  ^^^^*  ^^  ^^  ^^^  ^  stated  that  an  accessary  cannot  be  tried  ^before  the 
-'  principal,  unless  bv  his  own  consent,  but  u  an  accessary  be  tried  at  his 
own  request  before  the  principal,  he  is  liable  to  sentence,  although  if  the  prin- 
cipal be  afterwards  acquitted,  the  judgment  against  the  accessary  falls  to  the 
ground ;  in  the  same  manner  as  the  reversal  of  the  attainder  of  a  principal  tj9- 
ao  faeio  reverses  the  attainder  of  the  accessary.  Hawk,  P,  C,  h,  2,  c.  29,  t .  40« 
7th  edition.  But  I  think  we  are  not  warranted  in  presuming  that  the  other 
defendant  in  this  case  will  be  acquitted. 

HoLROTD,  J.  I  also  think  that  the  defendant  /.  8.  8,  Cooke,  is  not  entitled, 
by  matter  of  law,  to  have  the  judgment  arrested  or  stayed.  The  verdict  is  at 
the  present  time  conclusive  against  him.  The  authorities  fully  prove  this.  The 
same  argument  ab  inconvenienti  that  has  been  now  urged,  would  apply  if  one 
person  were  indicted  and  found  guilty  of  conspiring  with  •/?.,  for  then  t^. 
might  be  afterwards  separately  indicted  and  acquitted,  and  yet  the  possibility 
of  such  an  event  would  not  prevent  the  court  from  giving  judgment  against  the 
person  convicted.  * 

LiTTLBDALE,  J.  I  am  of  the  same  opinion.  It  was  for  the  jury  to  consider 
whether  the  defendant,  who  was  upon  his  trial,  was  guilty  of  die  charge  con- 
tained in  the  indictment.  They  have  found  that  he  was  guilty  of  conspiring 
with  R,  8,  Cooke,  and  that  is  sufficient  to  prevent  the  application  of  the  rule 
of  law  that  one  cannot  be  guilty  of  a  conspiracy.  If  the  other  defendant  B. 
•&4fi1  *^'  *^^^^>  "^^  hereafter  be  acquitted,  perhaps  this  judgment  may  be 
J   reversed. 

Rule  discharged.t 

t  There  is  a  case  in  the  Tear  Book,  18  £</.  4,  9,  B.,  which  ahowa,  that  althoagrh  the  ' 
reveraal  of  an  attainder  of  a  principal  ipao  facto  reverses  the  attainder  of  an  aeceaaary, 
that  ia  not  alwaya  aofficient  to  relieve  an  acceaaarv  previously  convicted.  The  caae  ia  as 
follows:  **  A  man  was  indicted  in  the  King's  Bench  aa  principal,  and  another  aa  accea- 
aarv, and  the  principal  was  outlawed,  and  the  accesaary  was  taken,  and  pleaded  to  the 
indictment,  and  was  found  guilty  and  hanged ;  and  then  the  principal  came  in  and  re* 
versed  the  outlawry,  and  was  arraigned  upon  the  indictment,  as  it  behoved,  and  pleaded 
not  guilty,  and  was  found  not  guilty ;  ana  yet  it  cannot  be  intended  that  the  acceaaary  was 
guilty,  inasmuch  aa  the  principal  was  acquitted.'*    There  is  also  a  caae  in  2  S,  3,  81,  fi., 

trom  which  it  may  be  concluded,  that  it  was  not  at  that  time  considered  at  all  improper 

......     ..  .    .  ..,  j^    In    " 


to  hang  the  acceaaary,  although  the  principal  might  afterwarda  be  acquitted.  In  the 
King's  Bench  an  exigent  was  taken  against  one,  of  felony,  as  against  an  acceasanr,  for 
thia,  that  the  principal  wa»  «iatlawed  upon  an  appeal.    (Aa  to  this  process,  see  8  HaU'a 
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P.  C.  800.)  It  was  then  objected,  that  there  wm  error  in  the  ontlawrf ,  and  that  the  ac- 
eeeaary  ought  not  to  be  compelled  to  anawer,  wherenpon  the  fotlowinf  diacaaaion  took 
place.  '*  Fairfag,  Although  thia  which  yon  apeak  of  were  error,  but  it  aeema  to  uw 
that  it  ia  not,  yet  the  acoeaeary  ahall  be  put  to  answer ;  ear  U  n*e9t  inconvenient  that  clie 
acceaaary  ahall  be  hanged  and  the  principal  acquitted.  Aa  if  the  principal  be  attainted 
upon  an  outlawry,  and  perchance  erroneonaly,  and  then  the  acceaaary  be  outlawed  and  be 
taken,  there  he  ahall  be  hanged,  and  yet  the  other  may  come  in  after  the  reveraal  of  hia 
outlawry,  and  plead  to  the  felony,  and  be  found  not  guilty.  So  here,  although  it  were  error, 
yet  the  acceaaary  ought  to  answer ;  for  if  it  be  error,  the  outlawry  ahould  be  reversed  by 
writ  of  error,  for  the  principal  hiroaelf  could  not  reverae  it  by  plea,  but  by  writ  of  error  ; 
ao  it  aeema  to  me  that  the  accessary  ahould  be  put  to  anawer.'^  Vnvieor,  thought  that  the 
acceaaary  ahould  not  be  put  to  anawer,  unless  the  principal  were  lawfully  attainted ;  bat 
Huaaey,  C.  J.,  waa  of  a  different  opinion  ;  and,  finally,  all  the  juaticea  agreed  that  tha 
acceaaary  ahould  anawer,  and  a  day  waa  appointed. 
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LAUGHER  V.  POINTER. 


Where  the  owner  of  a  carriage  hired  of  a  stable-keeper  a  pair  of  horaea  to  draw  it  for  a 
daj,  aod  the  owoer  of  the  horaea  provided  a  driver,  through  whoae  negliffent  driving  an 
in^ary  waa  done  to  a  horae  belonging  to  a  third  peraon :  Held,  by  AbMtt  0.  J.,  and 
LutUdaU,  C.  J.,  that  the  owner  of  the  carriage  waa  not  liable  to  be  aoed  for  aach  in- 
jury, Bayleyt  and  Holroyd,  Ja.,  diaa. 

Case.  The  first  count  of  the  declaration  alleged  that  the  plaintiff  was  poe* 
sewed  of  a  horse*  and  defendant  was  possessed  of  a  carriage,  and  two  horses 
harnessed  to  and  drawing  the  same,  and  which  carriage  and  horses  were  under 
the  care,  government,  and  direction  of  a  person,  being  the  eervant  of  the  dt^ 
fendant  in  that  behalf,  who  was  driving  the  same,  yet  that  the  defendant,  by 
his  said  servant,  so  negligentiy  and  improperly  drove  and  directed  his  said  car- 
riage and  horses  that  by  the  negligence  and  improper  conduct  of  the  defendant, 
by  his  said  servant,  the  carriage  ran  and  struck  against  the  plaintiff's  horse,, 
ic.  The  second  count  differed  from  the  first,  only,  by  omitting  to  state  that 
the  defendant  was  possessed  of  the  horses.  The  tiiird  and  last  count  alleged 
*5481  ^^^  ^^  defendant  was  'possessed  of  a  carriage  drawn  by  two  horses 
-■  under  the  care,  government,  and  direction  of  Uie  defendant,  yet  that  tho 
defendant  so  neglicentiy  and  improperly  drove,  governed,  and  directed  the  car- 
riage and  horses,  Siat,  by  the  negligence  and  improper  conduct  of  the  defend- 
ant, the  carriage  ran  and  struck  against  the  plaintiff's  horse,  d^c.  At  the  trial 
before  Abbott^  C.  J.,  at  the  Loruhn  sittings  after  3Sehaeifnaa  term,  1823,  it 
appeared  in  evidence  that  the  defendant,  a  gentieman  usually  residinff  in  the 
country,  being  in  town  for  a  few  days  with  his  own  carriage,  sent  in  the  usual 
way  to  a  stable-keeper  for  a  pair  of  horses  for  a  day.    The  stable  keeper  ae« 
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cordinffly  sent  the  pair  of  horses  and  a  person  to  drive  the  same.  The  defend- 
ant did  not  select  the  driver,  nor  had  any  previous  knowledge  of  him.  The 
stable-keeper  sent  such  person  as  he  chose  for  this  purpose.  The  driver  had 
no  wages  from  his  master,  but  depended  upon  receiving  a  gratnity  from  the  per- 
sons whose  carriages  he  drove ;  the  defendant  gave  him  5s.  as  a  gratuity  for 
his  day's  work,  but  the  driver  had  no  power  to  demand  any  thing.  The  Lord 
Chief  Justice,  thought  that  the  evidence  did  not  support  the  declaration,  and 
directed  a  nonsuit  A  rule  'niii  for  a  nefw  trial  ^as  afterwards  granted,  and 
upon  the  amiment,  there  being  a  difference  of  opinion  on  the  bench,  the  case 
was  directed  to  be  argued  before  the  twelve  judges,  all  of  whom  (except  the 
JiOrd  Chief  Baron)  lyet  for  that  purpose  in  Sarjtanfs  Inn  HaU^  on  the  !2d  of 
February^  1825,  when 

T^ndai,  showed  cause  against  die  nile.  The  Ipsrson  w^  drm^  the  defend- 
ant's carriage  was  not  his  servant.  If  that  relation  had  subsisted,  the  driver 
ought  to  have  had  a  right  to  demand  his  wages,  but  had  the  defendant 
'refused  to  give  him  any  thing,  there  would  have  been  no  remedy  in  rcK^g 
this  case,  fhe  defendant  could  only  employ  him  in  the  specific  work  *- 
for  which  he  was  encaged.  If  Ih6  relation  df  ^master  and  servant  subsisted  in 
this  case,  why  should  it  not  between  the  hirer  of  post  horses  for  a  stage  and 
the  driver,  or  between  the  hirer  of  a  hackney-coach  and  the  coachman  ?  In 
Chileot  v.  Bromley  J  12  Yes.  114,  where 'testator  left  a  legacy  to  each  of  his 
servants,  it  was  held  that  a  job  coachman  was  not  entitled.  The  principle  upon 
which  the  master  is  held  liable  for  the  acte  of  his  servant  is  laid  down  in 
Poihier  on  obligations^  part  1,  c.  1,  s.  2,  num.  121,  Evans*  Translation^  p. 
72.:  **  Masters  are  also  answerable  for  the  injury  occasioned  by  the  wrongs 
and  negligence  of  their  servants,  &c.  This  has  been  established  to  render 
masters  careful  in  the  choice  of  whom  -thc^  employ."  So  also  MoUay^  b,  2, 
c.  3,  s.  13,  states  the  reason  why  the  master  of  a  ship  is  answerable  for  the 
acts  of  the  mariners  to  be,  that  diey  are  of  his  choosing.  In  Lane  v.  Cotton, 
12  Mod.  488.  1  Salk.  17.  Carth.  487,  S.  C.  which  was  an  action  against 
the  postmaster-general  to  recover  the  value  of  some  •exchequer  bills  which  had 
been  inclosed  in  a  letter  sent  by  the  post,  and  lost,  the  principle  as  above  laid 
down  was  not  disputed,  although  Lord  Holt^  difieied  from  the  oth^r  thtee 
judges  in  the  application  of  it,  and  thought  that  the  defendant  was  liable  to  the 
action  :  and  (he  same  principle  was  recognized  in  Mchoison  v.  Mounseu,  i5 
East,  884.  It  would  be  extremely  inconvenient  both  to  individuab  and  the 
I>ublic,  if  the  hirer  were  held  liable.  Persons  hiring  job  horses  for  a  short 
time,  as  in  this  case,  cannot  have  any  knowledge  of  the  driver,  or  any 
'control  over  him,  and  the  public  would  undoubtedly  suffer  if  the  liabil-  r«e  e|v 
ity  were  transferred  to  the  hirer,  .probably  uiriuiown,  from  Ae  owner  df  *- 
the  horses,  who  may  easily  be  discovered.  In  Zkton  ▼.  Bronikmdt€f  6  Esp. 
35,  and  SammeU  v.  WrigM^.b  Esp.  263,  it  was  held  that  where  horses  «)relet 
for  the  day,  the  owner  is  liable  for  accidents  produced  by  the  miseondoot  of  the 
drivers  ;  and  in  a  case  tried  before  Lord  JS?/Mii5piwj(gr&*  «t  IFartPidb,  4he  dada- 
ration  was  similar  to  that  in  the  present  ease,  and  the  section  appeniig  -lo  have 
been  brought  against  the  .par1|y  to  whom  4he  eai^iqge  hekaged  {flir  41,  Wlough- 
ton^)  but  who  had  hired  me  lioiees,  the  «pleintf  "wtt  'iioaMited*  -iU  4tm  ndill 
assizes,  an  action  was  tried  against  the  ownernif  the  'hoiSea,atid  ^ihe  flaintiflr 
recovered,  (Cited  ex  relaiione  O^hff^  JL  Q.)  The  iaikse  of  tone  ef  fiioee 
actions,  and  the  success  of  theothier  k  deeinve  of  this  quetkii,  ftivttt  ht 
said  that  there  is  a  difierence  between  ehiriiig  for  a  stage,  4V  fbr  «  dttjr,  «.*««» 
between  a  hiring  for  ^paee  orifor  time» bntif  the|pmtBd e£  Mdbibjr 4Ni»tlNil tbk 
master  has  the  power  to  ciioose  the  sdrtant,  thai  *caiiiiot  mdke  %il)r^diflbreMBL 
There  certainly  are  cases  in  whioh  it  bee  httm  hM  •thut  peMens  %hD  -ksf^ 
hired  others  to.peirfoim  some  specific  *werka«ie  liable  4^  iSbak  «dsQ«idMM»  al- 
though a.perfect  relatkm  of  master  laid  eerrent  iri0tnet^ooaslit«tea,««e  ki'BMk 
▼.  jSteinmm^l  B.  and!*.  404.    fiut  there  the  party  for  whom  the  work  was 
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done,  uras  held  to  adop^.  aU  the  su^tfi  done  in  the  progress  of  it.  Jf  any  act  wef9 
done,  not  in  fiMrtherance  of  the  wodc«  but  beyond  the  im|)lied.  a^ority,  the 
party  for  if  hon^  the  work  vaa  done  wonld  not  be  habie^  HeatK  <!••  certaipjly 
pats  the  case  of  a  job  co^hman,  a^  one  In  which  the  hijrei:  would  be  liable  foe 
tMi-i  his  a^ts,.  but  that  ^c^uestion  was  not  before  the  coujrt,  he  cttps  no  author 
^  ity  in  support  of  that  p<wition,  and  it  does  noi^  appear  tp  have  been 
adopted  by  the  rest  of  the  couirt 

Abraham^  contca.  First,  the  coachmaA  wa^  the  servant  of  the  defendant 
Secondly  1^  if  th.at  was  not  soi^  stiU  this  injury  having  a^en  thi:oiW[h  an  act  don3 
for  the  benefit  of  the  defendanW  be  would  be  liable  according  to  iUuih  v.  Stetn* 
man*  Thirdly^  this  case  is  distinguishable  f)^om  that  of  a  hired  post-chaise  or 
hackney-coach*  It  appeared  that  no  wages  were  p^id  by  the  own^r  of  the 
horses  to  the  coachman;,  he  depended  upon  receiving  a  mtuity  from  the 
defendant,  who«  if  he  had  thought  properi  mjghit  have  selected  a  particular  per^ 
son  to  drive  hini.  The  decision  in  NUhoUon  v.  Mounsey  proceeded  on  the 
ground,  that  the  captain  had  no  power  to  appoint  the  lieutenant  in  whose  watch 
the  accidisnt  happened.  Here  the  defendant  had  power  to  diachaige  the  ee^. 
▼ant,  there  1^  had  npt^  Theui  s^con<9y,  according;  to  Bush  v.  Stemmarkf  thn 
master  was  liable  for  any  filing  done  in  the  execution  of  the  work  for  which 
the  servant  was  emplpyed.  £i  tha^  case  it  did  not  appear  that  the  bricklayer's 
laborer  was  under  me  control  of  the  person  whose  house  was  under  repair ; 
yet  Heathy  J.,  says,  that  in  law,  he  was  to  be  considered  as  lus  servant;  and 
he  observes*  that  whatever  may  be  the  doctrine  o(  the  civil  law,  our  law  car- 
ries such  liability  much  farther  than  the  mere  relation  of  master  and  servant. 
Thiidly,  this  is  very  diferent  from  the  case  of  a  post-chaise  hired  for  a  stafe, 
or  a  hackney-coaoh.  There  the  hirer  has  only  a  qualified  nss  of  the  thing 
hired ;  he  has  it  for  a  specific  purpose.  Here  he  might  have  ordered  the 
*5B21  ^'^'^^"^^  ^  '^^^^  wherever  he  *pleased.  '|iie  cases  of  Dean  v* 
-i  BrafUkufaiit^  and  Satnmdl  v.  Wrighi  are  consistent  with  this  defend^ 
ant*a  liability ;  they  merely  show  that  the  owner  of  the  horses  is  liable,  not 
that  the  hirer  is  not  also  liable  for  any  injuiy  sustained  in  consequence  of  mis* 
conduct  in  the  driver ;  and  in  a  kter  case,  Hall  v.  Pickard^  3  Camp^  187,  Lord 
Blknbofimgh  held,  that  where  horses  were  let  on  ^  job«  they  were  not  in  the 
possession  of  the  owner,  and  that  he  could  not  maintain  trespass  for  an  ii^ury 
done  to  them.  So  in  Croft  and  another  v.  Jjilisony  4  B.  dc  A*  590,  where  the 
plaintiBa  had  hired  a  chariot  for  the  day,  it  was  held,  that  they  were  properly 
described  aa  the  owners  in  an  action  for  an  injury  sustained  by  the  negligence 
of  the  defendant's  servant  in  driving  against  the  chariot 

Tlndak  ia  i^ly-  That  case  oidy  proves  that  a  (person,  having;  a  special 
property  in  a  chattel,  may  ^laintain  an  action  for  sn  nijury  done  to  it. 

Cur.  adv.  vuU. 

And  now  the  Judges  not  being  agreed  in  opinion,  proceed  to  give  judgment 
smaHm^ 

LnTLSDAiJB,  J.  This  was  an  action  brought  to  recover  a  compensation  in 
damages  occasioned  to  a  horse  belonging  to  the  plaintiflT,  and  which,  as  he  said, 
sustained  an  injury  by  the  negligent  conduct  of  the  defendant's  servant  in  driv- 
ing a  carriage  and  horses  of  the  defendant.  The  cause  was  tried  before  the 
Lord  Chief  Justice  of  this  court,  and  the  plaintiff  was  nonsuited.  A  rule  nisi 
was  afterwards  obtained  to  set  aside  the  nonsuit,  and  the  Judges  of  this  court  not 
*iisai  ^^  agreed  in  opinioxi,  and  the  case  being  one  of  difficulty  and  of  *ej(- 
•I  tensive  consequences,  it  was  aigued  in  Serjeants*  Inn  before  all  the 
Judges,  except  the  Lord  Chief  Baron  of  the  Exchequer,  and  there  being  a  dif- 
ference of  opinion  amongst  the  other  Judges,  it  now  remains  for  the  Judges  of 
this  court  to  deliver  their  judgment  upon  the  case.  The  plaintiff  was  owner 
of  the  horse  that  was  injured,  the  defendant  was  owner  of  the  carriage,  and  he 
having  occasion  to  use  it,  applied  to  a  jobman,  who  supplied  him  with  a  pair 
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of  job-hones  and  a  coachman  for  a  day.  The  jobman  did  not  give  any  thing 
to  the  coachman  for  the  day*8  work,  but  the  defendant  paid  him  S». ;  this  5m, 
was  nott  however,  paid  in  pursuance  of  any  contract  or  engagement  either  with 
the  jobman  or  coachman,  but  was  merely  given  as  a  gratuity  to  the  coachman, 
who  had  no  employment  relative  to  any  business  of  the  defendant  except  the 
driving  of  the  carriage  in  question.  In  the  course  of  driving  the  carriage,  the 
coachman  by  his  negligent  conduct  occasioned  the  injury ;  and  the  question  for 
the  consideration  of  the  court  is,  whether  the  defendant  be  liable.  According 
to  the  rules  of  law,  every  man  is  answerable  for  injuries  occasioned  by  his  own 
personal  negligence  ;  and  he  is  also  answerable  for  acts  done  by  the  negligence 
of  those  whom  the  law  denominates  his  servants,  because  such  servants  repre- 
sent the  master  himself,  and  their  acts  stand  upon  the  same  footing  as  his  own. 
And  in  the  present  case  the  question  is,  whether  the  coachman,  by  whose  negli- 
gence the  injury  was  occasioned,  is  to  be  considered  a  servant  of  the  defendant. 

For  the  acts  of  a  man*s  own  domestic  servants  there  is  no  doubt  but  the  law 
makes  him  responsible,  and  if  this  accident  had  been  occasioned  by  a  coach- 
man who  constituted  a  part  of  the  defendant's  own  family,  there  would  be  no 
doubt  of  the  defendant's  liability ;  and  the  reason  is,  that  he  is  hired  by  the 
master  either  'personally  or  by  those  who  are  entrusted  by  the  master  r^^ie^ 
with  the  hiring  of  servants,  and  he  is  therefore  selected  by  the  master  ^ 
to  do  the  business  required  of  him. 

This  rule  applies  not  only  to  domestic  servants  who  may  have  the  care  of 
carriages,  horses,  and  other  things  in  the  employ  of  the  family,  but  extends  to 
other  servants  whom  the  master  or  owner  selects  and  appoints  to  do  any  work 
or  superintend  any  business,  although  such  servants  be  not  in  the  immediate 
employ  or  under  the  superintendence  of  the  master.  As,  for  instance,  if  a  man 
is  me  owner  of  a  ship,  he  himself  appoints  the  master,  and  he  desires  the  mas- 
ter to  appoint  and  select  the  crew ;  the  crew  thus  become  appointed  by  the 
owner,  and  are  his  servants  for  the  management  and  government  of  the  ship, 
and  if  any  damage  happens  through  their  default,  it  is  the  same  as  if  it  hap- 
'  pened  through  the  immediate  default  of  the  owner  himself.  So  tfie  same  prin- 
ciple prevails  if  the  owner  of  a  farm  has  it  in  his  own  hands,  and  he  does  not 
personally  interfere  in  the  management,  but  appoints  a  bailiflfor  hind  who  hires 
other  persons  under  him,  all  of  them  being  paid  out  of  the  funds  of  the  owner, 
and  selected  by  himself  or  by  a  person  specially  deputed  by  him,  if  any  damage 
happen  through  their  default  the  owner  is  answerable,  because  their  neglect  or 
default  is  his,  as  they  are  appointed  by  and  through  him.  So  in  the  case  of  a 
mine,  the  owner  employs  a  steward  or  manager  to  superintend  the  working  of 
the  mine,  and  to  hire  under  workmen,  and  he  pays  them  on  behalf  of  the  owner. 
These  under  workmen  then  become  the  Immediate  servants  of  the  owner,  and 
the  owner  is  answerable  for  their  default  in  doing  any  acts  on  account  of  their 
employer.  This,  however,  is  not  the  case  of  a  man  employing  his  own  imme- 
diate servants,  either  domestic  servants  or  others,  engaged  by  *him  to  r»KK& 
conduct  any  business,  or  employment,  or  occupation  carried  on  by  him.  ■>  ^^ 
For  the  jobman  was  a  person  carrying  on  a  distinct  employment  of  his  own,  in 
which  he  furnished  men  and  let  out  horses  to  hire  to  aU  such  persons  as  chose 
to  employ  him.  This  coachman  was  not  hired  to  the  defendant ;  he  had  no 
power  to  dismiss  him.  He  paid  him  no  wages.  The  man  was  only  to  drive 
the  horses  of  the  jobman.  It  is  true  the  master  paid  him  no  wages,  and  the 
whole  which  he  got  was  from  the  person  who  hired  the  horses,  but  that  was 
only  a  gratuihr.  It  is  the  case  with  servants  at  inns  and  hotek.  Where  there 
IB  a  great  deal  of  business  they  frequently  receive  no  wages  from  the  owner 
of  the  inn  or  hotel,  and  trust  entirely  to  what  they  receive  from  the  persons 
who  resort  to  the  inn  or  hotel,  and  yet  they  are  not  the  less  the  servants  of  the 
innkeeper ;  they  are  not  servants  upon  wages,  but  servants  upon  expectation 
of  gratuities.  And,  therefore,  if  the  defendant  is  in  this  case  to  be  answerable 
for  the  acts  of  the  driver  provided  by  the  jobman,  it  must  be  upon  this  princ 
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pie,  that  if  a  man  either  for  hia  benefit  or  pleasure  employs  an  agent  to  condact 
any  business,  such  agent  is  to  be  looked  upon  in  the  same  light  as  if  he  was 
the  immediate  servant  of  the  employer,  and  that  the  owner  of  the  property  by 
employing  such  an  agent  to  transact  his  business,  confides  to  him  the  choice 
of  the  under  workmen,  and  then  the  principle  must  go  on  to  this,  that  such 
agent  and  under  workmen  are  to  be  considered  in  the  same  light  as  the  fore- 
man or  manager  of  a  person  in  conducting  his  business,  and  as  the  workmen 
selected  by  such  foreman  or  manager ;  and  that  it  makes  no  difference  to  per- 
sons who  receive  an  mjury  in  what  light  the  offending  party  stands  to  the  prin- 
cipal, whether  as  an  under  workman  employed  by  an  agent,  or  an  under 
*fi561   '^^^^^'^  employed  by  the  foreman  of  the  principal.     And  that  the 

J   only  thing  to  be  looked  to  is,  whether  in  the  end  the  principal  pays  for 
the  employment  in  the  course  of  which*  the  injury  is  occasioned. 

But  I  think  that,  upon  principle,  this  rule  cannot  be  carried  so  far.  In  Bwh 
T.  Steinman,  1  Bos.  h  Pul.  407,  indeed,  Mr.  Justice  Heath  expresses  it  as  his 
opinion,  that  if  a  person  hires  a  coach  upon  a  job,  and  a  job  coachman  is  sent 
with  it  and  does  any  injury,  the  hirer  of  the  carriage  is  answerable.  That  is 
certainly  entitled  to  great  weight,  as  being  the  opinion  of  a  very  able  judge.  It 
was,  however,  only  an  obiter  dictum^  and  in  a  case  where,  like  the  present, 
there  is  a  difference  of  opinion  amongst  the  judges,  the  question  must,  if  possi- 
ble, be  determined  upon  principle  and  decided  cases.  If  a  man  charters  a  ship 
for  a  voyage  or  for  time,  and  the  master  and  mariners  are  appointed  by  the 
owner,  this  ship  is  employed  for  the  benefit  and  for  transacting  tne  business  of 
the  charterer,  just  the  same  as  if  he  had  a  ship  of  his  own  employed  in  the 
same  service,  and  it  might  be  said  that  he  deputes  to  the  owner  the  selection 
of  the  master  and  mariners ;  but  in  such  a  case  the  law  has  never  considered 
the  charterer  liable  to  third  persons  for  the  negligence  of  the  master  and  mari- 
ners. In  Iteteher  v.  Braddick^  2  N.  R.  182,  Sie  owners  had  chartered  the 
vessel  to  the  commissioners  of  the  navy,  who  were  to  put  an  officer  on  board, 
under  whose  direction  the  master  was  to  act,  and  though  there  was  a  king*s 
pilot  on  board,  yet  the  owners  were  nevertheless  held  liable  for  running  down 
the  plaintiff's  ship.  In  Nicholson  v.  Mouneey^  15  East,  384,  a  captain  of  a 
*5571   ™^°  ^^  ^^^  ^^  ^^^^  ^'^^^  liable  for  the  default  of  the  lieutenant  whose 

•I  watch  it  was  when  an  injury  was  committed.  Suppose  a  man  has  a 
ship  or  a  carriage  or  other  thing  to  repair,  and  he,  instead  of  having  the  repairs 
done  on  his  own  premises  and  by  his  own  servants,  sends  it  out  to  be  repaired 
by  a  person  who  exercises  the  public  employment  under  which  it  would  be 
repaired,  and  any  damage  happens  in  the  course  of  the  repair  by  the  negligence 
of  the  persons  employed ;  these  are  employed  by  a  person  who  may  be  con- 
sidered the  agent  of  the  principal,  and  yet  the  law  would  not  hold  the  principal 
liable.  If  a  man  hires  a  carriage  and  horses  to  travel  from  stage  to  stage,  the 
carriage  and  horses  are  employed  for  the  benefit  or  pleasure  of  the  traveller, 
instead  of  usin^  his  own,  which  he  may  not  do  either  from  inability  to  keep 
horses  or  a  desire  of  expedition,  and  yet  the  law  has  never  considered  the  tra- 
veller liable.  There  is  no  diflference  in  principle  between  a  man's  travelling 
by  the  stage  or  travelling  by  the  day.  In  one  case  and  the  other  the  traveller 
is  using  the  carriage  and  horses  for  his  benefit;  he  pays  so  much  by  the  day 
instead  of  so  much  by  the  mile ;  he  pays  the  coachman  a  gratuity  in  one  case, 
and  the  postillion  in  the  other  case,  and  yet  the  traveller  has  never  been  held 
liable.  As  to  this  latter  point,  there  are  some  decisions  in  point  Sammeli  v. 
Wright^  5  Esp.  263,  where  the  horses  were  hired  to  go  to  Windeor^  and  the 
owner  of  the  norses  was  held  liable,  because  they  were  under  the  care  and 
direction  of  his  servants.  The  carriage  belonged  to  the  traveller,  who  was  the 
Marchioness  of  Bath.  The  case  of  Dean  v.  Branthwatte^  5  Esp.  35,  arose 
•RKAl  ^^  ^  dispute  between  the  owner  of  the  carriage  and  the  owner  of  the 
558J  •ijQ^eg^  which  were  hired  to  go  'to  Epaom.  Lord  Elienborough  says, 
a  person  who  hires  horses  under  such  circumstances  has  not  the  entire  manage- 
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■Mnt  and  power  orer  tbern^  but  thst  fkey  emrtbee  vwler  Ae  cobCioI  and  pow«r 
of  tfie  fltable-keoperV  Mrvonts  w^  wero  eniriMto^  with^  tko  Mvnp;  and  duU 
he  wonid  bo  anewerabte  fbr  tmy  aecident  eecasiened  by  die  poet  b^^s  fliisco»> 
Aiot  on  the  road,  and  then  he  mendena  a  ease  which  had  oceurred  of  thai  kmd. 
In  diie  ease,  ako,  the  party  travellhi^  had  hia  own  earviofo.  The  same  rule 
would  apply  to  a  haekney-coach ;  a  man^  instead  of  hirmg'  hi»  own  carriagt 
and  servanti,  employe  a  mckneyroaji  to  drive  him  $  there  it  hi  for  the  profit  or 
convenience  of  the  person  riifing  in  the  eoach,  and  yet  the  person  so  riding  is 
not  liable. 

The  eases  referred  to  before  Lord  EUenborough  only  show,  uideed,  ths 
owner  of  the  horsee  to  be  liable,  but  it  may  be  said  the  traveller  is  liable  also. 
I  think  not.  The  eoachman  or  postillion  cannot  be  the  servant  of  bodi.  He 
is  the  servant  of  one  or  the  other,  but  not  the  seri'ant  of  one  and  the  other;  the 
law  does  not  reeognize  a  several  liability  in  two  principals  who  are  uneon« 
nected.  If  they  are  jointly  liable  yoa  may  sue  either,  bot  yon  eaonot  bave 
two  separately  fiable ;  yon  must  bring  your  action  etthw  against  the  principal, 
or  the  person  who  oommiti  Aie  injury,  Si&ne  v.  Cmtwttgki^  ^T.R.411. 
Hiere  it  was  held  diat  an  aetion  for  an  injury  sustained  through  the  improper 
working  of  a  mine,  must  be  brought  against  the  owner  of  the  mine,  or  agamsl 
the  workmen  who  did  the  injury,  hut  diat  it  could  nott  be  brought  against  an 
agent  who  hired  the  workmen.  *The  allowing  two  principalB  t»bo  rfCRg 
severally  fiable  wouhl  tend  to  a  muHiplieity  of  actions,  becanse  if  die  ^ 
travefier  was  lial^,  he  might  have  an  action  against  the  stable-keeper  for  sap* 
plying  improper  drivers  and  horses,  and  then  me  stable-keeper  oiight  have  an 
aetion  against  his  own  drivers.  If,  indeed,  several  persons  are  eoneemed  in  a 
trespass,  or  other  tortious  act,  diey  are  liable  jomtty  or  sevoralfy,  at  the  election 
Q^  die  party  injured,  bnt  die  sevend  liability  arises  from  the  joint  liability,  and 
from  the  rule  of  hi  w  diat  a  party  injured  need  not  sue  all  who  are  guilty  of  the 
wrongful  act ;  but  what  I  say  is,  that  two  persons  cannot  be  made  separately 
liable  at  the  election  of  the  party  suin^,  unless  in  cases  where  they  would  be 
joindy  liable :  and  diere  cannot  be  any  gronnd  for  saying  that  the  hirer  of  the 
horses  and  the  jobman  would  be  joinSy  liable.  There  are,  however,  cases 
which  have  been  determined  upon  principles  not  altogedier  consonant  to  what 
I  have  before  considered  are  diose  upon  which  die  liabflities  of  parties  should 
be  determined,  where  persons  have  been  held  hable  for  the  negligence  of  in^ 
viduals  who  were  not  their  own  immediate  servants,  bnt  die  servants  of  agents 
whom  diey  had  employed  to  do  their  work.  In  Bush  v.  Sitinman^  1  Bos.  k 
Pnl.  404,  the  owner  of  a  house  had  emj^oyed  a  surveyor  \o  do  some  woik 
upon  it :  there  were  several  sub-contracts,  and  one  of  die  workmen  of  the  per- 
son  last  employed  put  some  lime  on  the  road,  in  consequence  of  which  the  ear* 
riage  of  the  plaindflT  was  overturned  ;  and  it  was  held  that  the  owner  of  die 
house  was  liable,  though  the  person  who  occasioned  the  injury  was  not 
his  own  immediate  servant.  So  in  Shf  v.  Edgley^  It  Esp.  6,  a  person  had 
employed  a  bricklayer  to  make  a  ^sewer,  who  left  it  open  ;  in  conse-  tt^^ 
qnence  of  which  die  plaintiflT  fell  in,  and  broke  his  leg.  The  person  ^ 
who  employed  the  bricklayer  was  held  liable,  upon  the  principle  of  retpondeai 
superior,  that  he  had  employed  the  bricklayer,  and  was  answerable  for  what 
he  had  done.  These  cases  appear  to  establish  that  in  diese  particular  instances 
the  owner  of  the  proper^  was  held  Kable,  diough  the  injury  were  occasioiicd 
by  the  negHffence  of  contractors  or  their  servants,  and  not  by  the  immediate 
servants  of  die  owner. 

But  supposing  these  cases  to  be  righdy  decided^  there  is  this  material  dis- 
tinction, mat  there  the  injury  was  done  upon  or  near  and  in  respect  of  the  pro- 
perty of  the  defendants,  of  which  they  were  in  possession  at  the  time.  And 
me  rule  of  law  may  be  that  in  aH  cases  where  a  man  is  in  possession  of  fiz^ 
property  he  must  take  care  that  his  property  is  so  used  and  managed  that  other 
persons  are  not  injured,  and  that,  whether  his  property  be  managed  by  his  own 
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immediate  sec vanlt  or  by  ccNitiactoft  or  their  serraiti.  The  injuries  done  upou 
Und  or  buiiduM  aie  in  the  naliue  of  naiBaneo,,  ibr  which  the  occupier  ought 
to  be  chargeable  when  OGcaeiooed  by  any  acts  of  peieona  whom  he  briugs 
upon  the  premiaet.  The  use  of  the  premises  is  confined  by  the  law  to  him- 
self end  he  should  take  care  Bot  te>  bring  persons  there  who  do  any  mischief 
to  others.  Bui  as  to  Bu$h  v.  Sieinmant  1  Bos.  4^  PuL  404,  there  are  some 
observations  to  be  made.  Lord  Chief  Justice  £yi^  in  the  first  place  at  NiH 
Prius,  was  of  opinion  the  action  was  not  maiptainable ;  and  when  the  case 
came  before  the  oourt»  he  says  in  the  beginning  of  his  judgment*  *'  that  he  finds 
*5611  ^^^^^  difficulty  in  stating  with  accuracy  the  grounds  on  which  *it  is  to 

^  be  supported.  The  reUtion  of  master  and  servant  as  commonly  exem* 
plified  in  actions  brought  against  the  master  is  not  sufficient ;  and  the  general 
proposition  that  a  person  shall  be  answerable  for  any  injury  which  arises  ia 
carrying  into  execution  that  which  he  has  employed  another  to  do  seems  to  be 
too  large.*'  And  in  the  conclusion  he  abo  says,  that  he  still  feeb  difficulty  in 
stating  the  precise  principle  on  which  the  action  is  founded*  This  case,  there- 
fore,  does  not  rest  upon  the  same  basis  as  it  would  if  no  such  doubt  had  been 
expressed.  The  case  is  mainly  grounded  upon  that  of  Idttledale  ▼.  Lori 
Loiudale^  but  in  diat  case  die  defendant  had  a  foreman  or  steward  paid  by 
him,  and  he  engaged  all  the  under-workmen,  who  were  paid  out  of  the  fimmi 
of  the  defendant.  AS  the  maehinery  and  utensilB  beloBgwg  to  the  defendant^ 
and  all  the  persons  employed  were  his  own  immediate  servante,  just  as  much 
as  his  domestic  servants  eng^zed  and  hired  by  his  house  steward.  There  is  the 
case  of  LeMe  v.  Founds^  4  T^unt.  949,  which  has  some  resemblance  to  the 
last  cases.  Lord  Chief  Justice  ManafiM  says  that  it  is  a  very  singular  case. 
The  tenant  of  a  house  was  bound  to  repair  it,  but  ihe  landlord  superintended 
the  repairs ;  and,  on  being  remonstmted  with  by  the  conumssioners  of  pave- 
ment as  to  the  dangerous  state  of  the  ceUari  bad  promised  to  take  care  of  it^ 
and  had  put  up  some  temporary  boards  as  a  proteclion  to  the  public^  but.  they 
prov^ed  insufficient  i  and  an  accident  having  happene<]L  he  was  held  liable* 
That  was  decided  on  the  ground  of  the  defendant's  personal  interference  about 
his  own  property.  It  aaay  be  said  that  the  defendant  in  the  present  case  was 
*ft62]   ^^'^^^  ^  ^  carriage,  and  that  theiefoie  the  principles  of  these  ^latter 

-'  cases  apply ;  but,  adnuttiBg  these  cases,  the  same  principle  does  xiot 
apply  to  personal  moveable  chattels  as  to  the  permanent  use  and  emoyment  of 
land  or  houses.  Houses  and  land  come  under  the  fixed  use  ana  eiyoymenl 
of  a  man  for  his  regular  occupation  and  enjoyment  in  life ;  the  law  compels 
him  to  take  care  diat  no  persons  come  about  his  premises  who  occasion  injury 
to  others.  The  use  of  a  personal  chattel  is  merely  a  temporary  thing,  the 
enjoyment  of  which  is,  in  many  cases,  trusted  to  the  care  and  direction  of  per* 
sons  exercising  publie  employments,  and  the  mere  possession  of  that,  wbere 
the  care  and  direction  of  it  is  entrusted  to  such  persons,  who  exercise  publio 
employments,  and  in  virtue  of  that  fiimish  and  provide  the  means  of  usinf  i4 
b  not  sufficient  to  render  the  owner  liable.  Moveable  property  is  sent  out  mta 
the  world  by  the  owner  lo  be  conducted  by  other  persons ;  the  common  inter^ 
course  of  mankind  does  not  make  a  man  or  his  own  servants  always  accom- 
pany his  own  property  ;  he  must  in  many  oases  confide  the  case  of  it  to  others 
who  are  not  his  own  servants,  but  whose  employment  it  is  to  attend  to  it. 
And  in  the  instances  of  various  kinds  of  carriages,  they  are  firequently,  in  the 
common  intercourse  of  the  world,  confided  to  the  care  of  persons,  who  provide 
the  drivers  and  horses,  and  it  is  not  considered  that  the  drivers  necessarily 
belong  to  the  owner  of  the  carriage.  And  I  think  thai  there  cannot  be  any  dif* 
ference,  in  point  of  law,  as  to  the  liabilities  of  these  peisons  arising  fixnn  the 
mere  ownership  of  the  carriage,  and  that  the  ownership  of  the  carriege  makea 
him  no  more  responsible  than  it  would  do  if  it  bad  been  sent  to  be  repaired  by 
a  coachmaker  who,  in  the  course  of  repair,  had  occasioned  any  damage  to  otbei 
persons ;  but  if  the  injury  arises  from  the  driver,  it  is  he,  or  the  person  wh9 
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appoints  him,  that  is  to  be  *fespoiisible.  It  may  be  said  that,  accord-  rMM 
ing  to  this  doctrine,  a  person  who  hired  job-horses  and  a  coachman  for  '- 
a  year  would  not  be  answerable  for  the  negligence  of  the  coachman:  if  the 
coachman  remain  the  mere  servant  of  the  jobman,  not  otherwise  employed  in 
the  service  of  the  hirer,  I  think  the  Jiirer  would  not  be  liable  for  whatever  time 
he  hired  the  coachman  and  horses ;  but  where  the  coachman  is  hired  for  a  year, 
it  will  very  oflen  happen  that  he  is  eipployed  in  other  services  besides  the  mere 
attention  to  the  coach  and  horses ;  and  if,  by  such  circumstances,  he  becomes 
the  servant  of  the  hirer,  besides  being  the  servant  of  the  jobman,  the  case  might 
then  admit  of  a  different  consideration.  In  Chilcot  v.  Bnmdey^  12  Ves.  1 14, 
testator  bequeathed  to  all  his  servants  500/.  each ;  and  it  was  held,  that  a 
coachman  supplied  by  a  jobmaster,  together  with  a  carriage  and  horses  which 
were  hired  by  the  year,  was  not  entitled  to  be  considered  a  servant 

This,  however,  is  not  the  case  of  a  servant  employed  for  a  year  or  a  month, 
and  upon  the  whole  of  the  circumstances  of  this  case,  I  am  of  opinion  that 
this  defendant  is  not  liable  for  the  damage  that  has  occurred,  and  that  the  rule 
for  setting  aside  the  nonsuit  should  be  discharged. 

There  are  many  cases  where  questions  have  arisen  upon  the  liabilities  of 
postmasters,  of  captains  of  ships  of  war,  and  of  owners  of  ships  who  have 
taken  pilots,  and  of  factors  who  have  acted  for  their  principals,  and  others,  as 
to  what  degree  of  possession  is  kept  by  the  owner.  These  I  have  not  thought 
it  necessary  to  notice,  because  I  think  the  sole  question  here  is,  whether  if  a 
man  employs  another  to  do  work  respecting  ^personal  moveable  pro-  r«ei»^ 
perty,  and  that  other  furnishes  a  servant,  that  servant  is  to  be  consid-  ^ 
ered  in  the  same  light  as  a  servant  appointed  by  the  person  himself. 

HoLROTD,  J.  This  was  an  action  on  the  case  to  recover  a  compensation  in 
damages  for  an  injury  done  to  the  plaintiff's  horse,  by  the  negligent  driving  of 
a  barouche  or  carriage  and  horses.  (The  learned  Judge  then  stated  the  plead- 
ings, and  proceeded  as  follows  :)  In  proof  of  this  declaration,  it  appeared  in 
evidence,  that  the  defendant,  at  the  time  when  the  accident  happened,  was  rid- 
ing in  a  barouche,  being  his  carriage,  which  was  drawn  by  a  pair  of  horses, 
driven  by  a  person  pursuant  to  the  defendant's  orders,  l^e  driver  and  horses 
being  hired  by  the  defendant  of  one  Bryant^  for  a  day,  to  go  where  the  defend- 
ant pleased ;  for  hire,  to  be  paid  by  the  defendant  to  BryanU  and  for  which 
driving  the  defendant  afterwards  voluntarily  paid  the  driver  a  gratuity  of  5*., 
and  the  question  on  the  trial  was,  whether  the  defendant  under  such  circum- 
stances was  by  law  answerable  in  this  action  for  the  negligence  of  the  driver, 
as  his  servant,  in  such  driving.  It  was  contended  in  the  argument,  not  only 
that  the  defendant  was  not  responsible  for  the  driver,  but  that  3ie  plaintiff  could 
not  recover  on  this  declaration,  each  count  of  which  contained  as  a  material 
allegation  that  the  act  was  done  by  the  defendant's  servant,  whereas  the  driver 
could  not  be  considered  as  his  servant.  But  my  mind  has  come  to  the  con- 
clusion, that  the  defendant  is  responsible  for  the  driver's  negligence,  and  res- 
ponsible too  upon  this  declaration,  the  driver  being  to  be  considered,  in  my 
opinion,  for  this  purpose  as,  in  law,  his  servant  It  appears  to  me,  that  the 
defendant  stands  in  the  same  situation  of  responsibility  as  if  the  horses  had 
•been  driven  by  Bryant  himself,  or  as  if  they  had  been  driven  by  a  r,K«5 
person  cliosen  by  the  defendant  himself,  for  the  driving  is  equally  under  ^ 
the  authority  and  orders  of  the  defendant,  and  equally  for  his  profit,  benefit,  or 
pleasure,  and  the  driver  is,  I  think,  equally  the  defendant's  servant  for  that  pui^ 
pose,  whether  the  driver  be  Bryant  himself,  the  person  directly  hired  and  em- 

Sloyed  by  the  defendant,  or  be  another  person  selected  and  appointed  by  the 
efendant  himself,  or  a  person  selected  and  appointed  by  Bryant^  under  the 
authority  or  permission  of  the  defendant  The  question  is  not  whether  Bru- 
ant,  as  the  owner  of  the  horses  and  the  immediate  master  of  the  driver,  might 
or  might  not  have  been  made  responsible  for  the  driver's  ne^igence,  nor  is.this 
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the  case  of  a  letting  for  a  particular  purpose  only»  such  as  ffoing  to  a  particular 
place,  as  in  Dean  v.  BranthtoaUe^  5  Esp.  35,  and  SammeU  v.  JVrigM^  5  Esp. 
263,  where  the  hirer  was  considered  not  to  have  the  entire  management  and 
control  oyer  the  things  so  hired ;  from  which  cases  the  present  is  distinguish* 
able,  because  the  present  hiring  was  for  no  such  particular  purpose,  but  to  go 
with  the  carriage  where  the  defendant  chose,  and  to  be  under  his  general  au- 
thority and  orders  in  that  respect  for  a  certain  time.  By  such  a  letting  for  a 
certain  time  the  defendant  became  possessed  in  law  of  the  horses  so  let  to  him 
whilst  he  was  using  them  under  such  letting.  It  would  be  so  clearly,  if  they 
had  not  been  retained  in  the  custody  of  a  driver  provided  by  Bryant^  accord- 
ing to  the  doctrine  of  Lord  EUenhorough^  in  Lotan  v.  Croaa,  2  Camp.  464, 
*5661   ^^^'^  ^®  szyBf  **  Show  a  letting*'  (sc.  of  the  chaise)  for  a  certain  time  to 

J  Brounh  and  *^the  possession  would  be  in  him ;"  and  in  Hail  v.  Pickatd^  3 
Camp.  187,  where  by  the  horses  being  let  to  hire  to  Dr.  Carey j  for  a  certain  term, 
he,  and  not  the  owner,  was  deemed  to  be  the  person  in  possession  of  them,  as  he 
Dr.  Carey  ^  had  a  right  to  retain  them  till  that  time  was  expired,  though  in  that  case 
indeed  Dr.  Carey ^  is  stated  to  have  been  driving  them  by  his  own  servants  when 
the  mischief  was  done.  But  in  the  present  case,  although  the  horses  were  continued 
in  the  custody  of  a  driver  provided  by  Bryant^  yet  as  the  horses  and  the  driver 
were  to  be  for  the  use  and  subject  to  the  general  directions  of  the  defendant, 
and  as  the  defendant  had  a  right  to  retain  them  till  the  time  for  which  they  were 
hired  was  expired,  and  as  they  were  at  the  time  the  mischief  was  done  in  the 
use  and  under  the  directions  of  the  defendant,  I  think  that  the  driver  was  for 
this  purpose  in  the  employ,  and  in  law,  the  servant  of  the  defendant,  and  that 
the  defendant  was  in  law  answerable  for  the  driver's  negligence  in  the  execu- 
tion of  the  defendant's  orders  in  such  employ,  in  whatever  situation  the  driver 
might  also  stand  with  respect  to  Bryant^  with  regard  to  BryanVe  responsi- 
bility for  him,  at  the  election  of  the  plaintiff.  A  person  may  stand  m  the  re- 
lation of  servant  to  two  different  persons  as  his  masters,  in  two  different  re- 
spects with  regard  to  the  same  thmg,  and  this  even  though  the  service  done,  or 
to  be  done,  be  special  and  limited  to  a  single  act,  as  appears  in  2  RoUs*8  Mn 
556,  pi.  14.;  though  that  indeed  was  a  case  in  which  the  party  employing  the 
officer,  who  was  considered  as  his  servant,  would  not  be  responsible  for  tiie 
conduct  of  the  officer  as  his  servant,  but  that  would  be  so  on  account  of  the 
*5671   ^"^®'  ^^^  'obligations  upon  the  officer,  and  upon  grounds  not  applica- 

•*  ble  to  the  question  of  the  defendant's  responsibility  in  the  present  case. 
There  it  is  said,  '•  If  a  seijeant  of  London^  or  bailiff  in  a  county,  take  a  man 
upon  a  capias  in  process  at  my  suit,  and  J.  S.  rescue  him  out  of  his  posses- 
sion, I  may  have  a  general  writ  of  trespass  against  him,  because  the  se^eant 
is  as  well  my  servant  to  this  purpose  as  the  servant  of  the  king ;"  (that  is,  as 
it  is  expressed  in  Hobart^  180,  minister  as  well  to  the  person  suing  out  the 
process  as  to  the  court ;)  "  and  therefore,  the  taking  out  of  the  possession  of 
the  Serjeant,  who  is  my  servant,  is  a  taking  out  of  my  possession."  TV.  15, 
Ja.  entre  fFheailey  and  Stone^  adjudged  in  a  writ  of  error  at  Serjeant* a  Jnn. 
So  in  the  present  case,  I  think  the  horses  were  to  be  considered  m  law  as  in 
the  possession  of  the  defendant,  and  the  driver  as  the  defendant's  servant,  for 
the  purpose  for  which  he  was  sent  to  the  defendant ;  and  I  think,  that  a  taking 
of  the  horses  or  driver  away  from  the  defendant's  service  during  the  time  for 
which  he  had  hired  them,  would  have  been  a  taking  them  away  from  him,  for 
which  he  might  have  maintained  an  action  of  trespass,  as  for  a  taking  them  out 
of  his  possession  and  service ;  and,  consequently,  that  he  was  answerable  for 
the  driver's  negligence  in  driving  him,  the  defendant,  whilst  under  his,  the  de- 
fendant's orders,  and  it  is  to  be  considered,  I  think,  as  the  defendant's  driving 
of  the  carriage  and  horses  by  his  servant.  That  the  responsibility  is  not  con- 
fincti  to  the  immediate  master  of  the  person  who  committed  the  injury,  and 
thit  the  action  may  be  brought  against  the  person  from  whom  the  autiiority 
flows  to  do  the  act,  in  the  negligent  execution  of  which  the  injury  has  arisen^ 
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if  established  by  ib»  case  *of  Busk  v.  Sleinmatif  I  Bos.  4t  Pid.  404,  rt§M 
wbere  the  owoer  of  91  house  having  oontraeted  with  &  surveyor  to  repair  ^ 
tke  house  for  a  stipulated  sum*  and  the  surveyor  having  coQtracted  with  a  car** 
pemer  to  d9  it,^  who  employed  a  bricklayer,  who  cootracted  for  a.  quantity  of 
lime  with  a  lime  burner,  die  owner  of  the  house  was  held  responsible  for  the 
diamages  occasioned  by  the  lime  humerus  servants  improperly  layinff  that  lime 
in  the  high  road,  llie  principles  on  which  that  case  was  decioed,  apply  I 
think,  directly  to  the  present  case,  and  show  the.  responsibility  of  the  present 
defendant ;  and,  indeed,  Meatlh  Jm  puts  the  very  case,  that  where  a  peraon 
hires  a  coach  upon  a  iob,  and  a  job  coachman  is  sent  with  it,  the  person  who 
hires  the  coach  is  KaUe  for  an^  inis<^ef  done  by  the  coachiman  wliile  in  his 
employ,  though  (as  the  judge  is  there  made  to  say,)  he  is  not  his  servant.  But 
under  the  circumstances  of  the  present  case  the  defendant  was,  I  think,  liable 
for  the  negligence  of  the  driver  as  his  servant,  driving  the  defendant  pursuani 
to  his  orders,  (the  driver  being,  in  law,  his  servant,  in  my  opinion,^  for  that  puiw 
pose  according  to  the  declaration^)  and«  consequently,  that  tne  nonsuit  ought  i^ 
be  set  aside  and  a  new-  trial  graxUed. 

Bayubt,  J.  The  questbn  in  diis  case  is,  wheAer  the  owner  of  die  carriagt 
is  answerable  for  the  neflligence  of  the  driver.  This  is  not  the  case  of  a  drivei^ 
where,  aceordiiw  to  establShed  usage,  carriage  and  hones  and  driver  belongs 
not  the  person  (biven,  but  to  another  master,  who  mav  easily  be  discovered,  aa 
in  the  case  of  a  hackaey-ooach ;  nor  is  it  the  case  or  a  driver,  where,  accord- 
ing  to  established  usage»  neither  horses  or  Mriver  beloQg  to  or  are  com-  r«5Ag, 
moily  in  the  service  of  the  person  driven^  but  belong  tp  another  master,  ^ 
who  is  either  known,  or  may  easily  be  discovered,  as  in  the  case  of  posti 
horses ;  but  it  is  the  case  of  a  person  who,  hires  a  pair  of  horses  for  the  day 
tp  draw  hia  own  carriage,  and  leaves  it  to  the  owner  of  the  horses  tp  send  sn^ 
person  to  drive  them*  as  such  owner  may  think  fit^  There  is  nothing  iron 
usage  or  c»therwise  to  imply  that  the  horses  are  not  the  defendant's,  and  the 
driver  his  rc^gular  servant  ^  nothing  to  designate  or  to  make  it  easy  to  discover 
to  whom  the  horses  and  driver  beloi]^«  "Hie  general  rule  in  the  case  of  master 
and  servant,  as  Uid  down  in  Boson  v.  SanJford^  2  Salk.  440,  is,  that  the  man 
who  employs  another  is  answerable  for  him.  Had  the  defendant  hired  the 
driver,  can  there  be  a  doubt  but  that  he  would  have  been  defendant's  servant  t 
If  he  leaves  it  to  the  owner  of  the  horses  to  hire  him,  is  he  not,  in  substance, 
hired  by  the  defendant  f  If  I  hire  horses  of  Jl.  and  hire  B.  to  drive,  B.  is 
undoubtedly,  for  the  time,  my  servanL  Is  the  driver  less  mv  servant  for  the 
time,  because  I  hire  him  and  the  horses  under  one  bargain,  and  allow  the  owner 
of  the  horses  to  select  him  T  He  is  employed  for  me ;  that  cannot  be  disputed. 
He  drives  where  I  direct,  and  so  as  I  require  nothii]^  contrary  to  my  contract 
with  the  owner  of  the  horses,,  be  must  obey  my  reasonable  eommands.  He  must 
ffo  where  I  order ;  must  stop  where  I  require ;  must  go  to  the  place  I  specify. 
Though  the  owner  of  die  horses  is, to  a  certain  extent, his  master,!  am,  to  a  certain 
extent,  his  master  also.  Though  the  former  is  his  master  in  general,  he  has,  for  a 
time,  let  him  out  to  me ;  and  a  master  is  liable  for  the  acts  of  one  who  is  in  his  ser- 
vice *or  employ,  diough  the  master  who  is  to  be  chaiged  is  nothis  tmtne-  r«g»A 
diais  emplo)rer,  but  employs  him  dirough  the  medium  of  another.  If  '- 
I  hire  the  driver,  I  am  answerable  for  him,  if  I  employ  J.  S.  to  hire  him,  am  I 
not  still  answerable  T  I  exercise  my  own  judgment  m  the  one  case,  I  leave  it 
tp  J.  S.to  exercise  a  judgment  for  me  in  the  other,  but  still  it  is  for  me  that  the 
judgment  is  exercised.  The  service  is  performed  for  me.  It  is  my  work  the 
oriver  does.  In  Bush  v.  Stsinman^  1  Bos.  &  P.  404,  the  man  who  did  the 
wronff  was  not  selected  by  the  defendant,  was  not  immediately  employed  by 
him,  he  was  only  employed  through  the  medium  of  one  who  contracted  to  do 
the  work  for  the  defenduit,  but  he  was  doing  the  defendant's  work.  He  was 
^through  the  medium  of  the  contractor  indeed,  but  sttU  he  was)  working  for  the 
defemunt,  and  on  that  account  the  defendant  was  held  Uable.  ^  If  a  deputy  has 
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power  to  make  vervanta,  the  principal  will  be  -efasigeatble  4br  4heir  auBfeaxaseey 
for  the  act  of  the  servant  is  the  act  of  the  deputy,  and  the  act  of  the  depnty  is 
the  ^t  of  the  principal/'  Per  Holt,  C.  X,  in  Lmst  v.  Qatm^  I  Ld.  Raym. 
656.  The  o^net  of  a  ship  »  answerable  for  the  misfeasaiice  of  ^narinerst 
•though  he  leares  it  to  ^e  master  to  select  the  oreW'^  The  owneM  of  a  ooaoh 
will  be  liable,  thongh  they  leave  it  to  J.  S.  to  seleot  tfie  drirer  and  horses,  or 
though  they  employ  as  driver  the  man  who  owns  the  hones,  in  many  in- 
stances one  proprietor  horses  a  coach  for  one  staffs,  another  for  a  second,  and 
so  on,  and  in  some  inirtances  the  man  who  finds  the  horses,  finds  the  eoaohman 
also.  Shall  this  take  awav  the  liabflity  of  all  the  pvopriotOTS  f  Shall  it  be 
*5711  ^^^  ^  *^^  eoaoh  does  an  injury  upon  a  given  stage,  Aiat  fiie  proprietor 

•'  who  finds  the  hoirses  and  drifier  for  >that  ati^  *shaM  alone  be  answor- 
able  T  The  horses  and  drirer  are  found  by  the  one  to  do  ihe  work  of  all,  fiiey 
are  employed  inxm  the  work  and  for  the  benefit  of  all,  and  therefore,  all  are 
responsible.  Nor  does  it  appear  to  me  to  make  any  distinotion  whether  ^ 
driver  and  horses  are  hired  for  a  single  day  only,  or  for  a  longer  period.  Hafi 
&ey  been  hired  by  (heyear^ctm  there  be  a  doubt -but  that  the  hirer  would  have 
•been  answerable  ?  What  if  they  had  been  hired  for  a  month  or  for  a  week! 
Would  the  difference  of  period  for  which  they  were  hired  make  a  difference 
in  the  responsibili^  t  Can  any  legal  principle  be  adduced  to  make  the  period 
'the  criterion  of  being  answerable  or  not  T  The  driver  is  equally  empk^ed  on 
account  of  the  hirer,  to  do  the  work  of  the  hirer,  to  obey  Ihe  lawfiil  commandis 
of  the  hirer,  and  to  be  the  temporary  servant  of  the  hirer,  whether  he  is  en- 
gaged for  the  day,  the  week,  the  month,  or  the  year,  and  the  hirer  bears  the 
appearance  for  the  time  of  standing  in  die  relation  of  master  to  the  driver,  and 
these  are  circumstances  which  in  my  judgment  make  the  hirer  ^responsible. 
Upon  these  grounds,  therefore,  that  the  driver  in  this  case  was  in  the  tempo- 
rary employ  and  service  of  the  defendant,  and  that  this  is  not  a  case  in  which 
according  to  the  known  and  established  course  of  proceeding,  it  is  notoiioue 
that  the  person  driven  does  not  stand  in  relation  of  master  to  the  driver,  and  it 
is  matter  of  easy  discovery  who  does  stand  in  that  relation,  as  in  the  cases  of 
hackney  coaches  and  post  horses;  and  that  there  was  nothing  in  4his  case  to 
rebut  the  prima  facie  presumption  that  the  horses  were  the  defendant's,  and 
*5721  ^^  d^ver  his  servant,!  am  *of  opinion  that  this  defendant  was  liable  to 

-i   the  action,  and  that  the  nonsuit  was  wrong. 

Abbott,  C.  J.  This  was  an  action  upon  the  case  brought  to  recover  dam- 
ages for  an  injury  done  to  a  horse  of  the  plaintiff  by  the  negligent  driving  of  a 
carriage  against  it  in  one  of  the  streets  of  London,  (The  Lora  Chief  Justice, 
after  stating  the  pleadings,  proceeded  as  follows ;)  At  the  trial  before  me  the 
plaintiff  was  nonsuited ;  a  rule  was  obtained  for  setting  aside  the  nonsuit,  and 
the  case  was  argued  first  in  this  court,  and  afterwards  before  us  and  the  judges 
of  the  other  courts  at  SerjemUe^  Inn;  but  a  difference  of  opinion  has  existed 
boffi  in  this  court  and  among  the  other  judges. 

I  take  the  question  lo  be,  whether  eidier  of  the  counts  in  Ihe  deohtation  was 
'sitstdned  by  dieevideBce.gtven'at  the  tiial.  The  eiddence  ^ven  was  Ihat  ffm 
defendant,  a  gentkeoian  tunuUy  residing  in  the  oomrtry^v  being  in  town  for  a  few 
dHjTs  with  his  own  eastiage,  ssntin  4he  usual  way  to  «  stam*keeper  for  a  >pair 
<ff  horses  finr  a  day.  The  staUe^oeper  aceordmgly -sent  a  ifj/m  of  horses  and 
a  man  to  drive  ffmn,  being  the  horses  and  diiver  meittioBed  m  the  declaration. 
The  defendant  did  not«elaet  tfie  drives,  nor  liad  any  previoos  knowledge  of 
him.    The  stable-keeper  sent  such  person  as  he  chose  for  this  purpose. 

I  thought  at  ihe^isff  ilM^e  dviver  wifld  notte  ooiisideMA  as  the  servant 
of  die  dsfendttit, «o as  fosuHtain  eiihsr'of  6ie >firtl  two  cnasam ;  and  also  ^ffiat 
Ihe  horses  wote m^t'imdor^  i»m,gofeiu&Mii,^and  -diraotioA  <ff  the  defend- 
«nt,  nor  drtv^,govmied,  «tnd  diieMd  bjr  Mm,^  asilo  sustahiiihe  last  ^oniit 
And,  widi  «U4ne  ^wqiodt  4tar  »stuih  6f -nisr  Isnfwid  ^ImMlieiB,  boffi  tin  Md  mm 
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*of  this  court»  who  think  otherwisey  I  mast  say  that  I  still  entertain  the  same 
opinion. 

I  will  first  advert  to  the  anthorities  quoted  on  the  one  side  and  the  other. 
The  decisions  cited  for  the  plaintiff  were,  the  jud|pnent  of  the  Court  of  Com* 
mon  Pleas,  in  Bu9h  v.  Sieinmanf  1  Bos.  ic  P.  404,  as  furnishing  a  principle  ; 
and  the  observation  of  Mr.  Justice  Htath^  referring  to  a  supposed  case  like 
the  present,  and  assuming  that  the  owner  of  the  carriage  would  be  answerable. 
Hon  V.  Pickard,  3  Camp.  187,  and  Cro/t  v.  JiUUon,  4  B.  &  A.  590. 

On  the  part  of  the  defendant  were  cited  ChUeot  v.  BromUyt  12  Yes.  114y 
Dean  v.  BranihwaUe^  5  Esp.  35,  Sammeil  v.  Wright^  5  Esp.  263,  and  the 
case  of  Sir  Henry  Hwighton^  before  Lord  ElUnborou^h^  at  friarwick.  Refers 
ence  was  ako  made  to  rothier*9  TVeatiae  an  ObligatumM^  part  1,  No.  121. 

Bukh  V.  Stdnman^  was  an  action  against  the  owner  of  a  house,  under  re- 
pair and  not  inhabited,  for  causing  a  quantity  of  lime  to  be  placed  on  the  high 
road,  whereby  the  plaintiff's  chaise  was  overturned  and  damaged.  The  defend- 
ant, who  haa  never  occupied  the  house,  had  contracted  wiUi  a  surveyor  to 
repair  it  for  a  fixed  sum.  The  surveyor  contracted  with  a  carpenter  to 
do  the  whole,  the  carpenter  employed  a  bricklayer,  the  bricklayer  con- 
tracted with  a  lime-burner  for  a  quanuty  of  lime,  and  the  servant  of  the  latter 
laid  the  lime  in  the  road.  At  the  trial  before  Lord  C.  J.  Eyre^  the  plaintiff 
was  nonsuited,  but  his  Lordship  afterwards  changed  his  opinion,  and  concurred 
with  the  otherjudges  of  the  court  in  granting  a  new  trial,  though  he  confessed 
he  found  a  difficulty  in  stating  with  accuracy  the  grounds  on  which  *the  r^g*^ 
action  could  be  supported.  He  appears,  however,  to  have  been  influ-  ^ 
enced  chiefly  by  the  two  cases  of  Stont  v.  Cariwright^  6  T.  R.  41 1,  and  Z£f- 
tledak  V.  Lord  Lomdale^  2  H.  Bl.  299.  These  were  actions  for  injury  done 
to  a  dwelling-house,  by  the  improvident  working  of  a  colliery  under  it.  In  the 
first  case  the  owner  of  the  colliery  was  an  infant ;  the  action  was  brought 
against  an  agent  and  manager,  appointed  by  the  Court  of  Chancery,  who  hired 
and  dismissed  the  workmen  at  lus  pleasure,  but  took  no  personal  concern,  was 
not  present,  and  had  given  no  particular  directions  for  working  the  mine  in  the 
manner  that  occasioned  the  mischief.  The  defendant  in  this  case  was  held  not 
to  be  answerable ;  and  Lord  Kenyan  said,  I  have  always  understood  that  the 
action  must  be  brought  against  the  hand  committing  the  injury,  or  against  the 
owner  for  whom  the  act  was  done.  The  latter  was  an  action  against  such 
owner,  and  was  held  maintainable.  These  cases  establish  the  principle,  that 
the  owner  of  a  mine  is  answerable  to  the  person  whose  property  may  be  in- 
jured by  the  improvident  manner  of  working  it  And  if  to  these  we  add  the 
case  of  Bush  y.Steinman^  the  principle  will  be  carried  no  further,  it  will  only 
be  applied  to  the  owner  of  a  house,  and  render  him  answerable  for  an  improvi- 
dent act  taking  place  in  the  repair  of  it.  The  case  of  Hall  v.  Pickard^  was  a 
question  as  to  the  proper  form  of  action,  whether  trespass  or  case.  It  was  an 
action  for  injury  to  a  horse  belonging  to  the  plaintiff,  but  let  by  him  for  a  term 
to  a  gentleman  whose  carriage  it  was  drawing,  and  by  whose  servant  it  was 
driven.  And  it  was  held,  that  case  and  not  trespass  was  the  proper  *form  r«e-K 
of  action ;  for  the  plaintiff  had  neither  the  l^^al  nor  actual  possession  ^ 
of  the  horse,  so  as  to  maintain  trespass.  The  case  of  Crcft  v.  AUUan^  was 
an  action  for  injury  to  a  carriage.  The  plaintiff,  a  stable-keeper,  had  hired  the 
carriage  of  a  coachmaker  for  a  day ;  had  furnished  horses,  appointed  a  coach- 
man, and  then  let  it  out  to  a  third  person  for  the  day.  Under  these  circum- 
stances it  was  held,  that  the  plaintiff  was  the  proprietor  of  the  carriage  pro 
tempore. 
•    On  the  other  hand,  the  case  of  Dean  v.  BranthwaUe  was  decided  upon  the 

Srinciple,  that  the  owner  of  horses  let  to  draw  the  defendant's  carriage  to 
irpsoni  races,  under  the  conduct  of  postillions  appointed  by  the  plaintiff,  had 
not  thereby  put  the  horses  into  the  possession  of  the  defendant,  so  as  to  pre- 
clude himself  from  maintaining  an  action  of  trespass  against  the  defendant  for 
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an  injniy  done  by  him  to  one  of  them.  The  case  of  SammeU  v.  Wright  was 
an  action  brought  against  a  stable-keeper,  who  had  let  four  horses  in  the  usual 
way,  to  draw  a  lady's  carriage  to  ffrndaor^  and  the  defeniknt  was  held  liable 
to  ihe  action.  The  case  of  Sir  Henry  Houghton  was  that  of  horses  hired  by 
him  to  draw  his  carriagCf  travelling  post,  and  he  was  held  not  to  be  answer- 
able. It  is  true,  that  all  the  three  were  decisions  at  Niai  Priits,  but  they  were 
the  decisions  of  a  very  ^at  Judre,  and  were  not  aflerwaids  brought  before  the 
court.  The  case  of  Chilcot  v.  Sromtty  was  a  suit  for  a  legacy,  under  a  will, 
whereby  a  legacy  was  given  to  each  of  the  testator's  servants.  The  testator 
hired  a  carriage  and  horses  for  a  year  of.  a  job-master,  who  also  supplied  a 
coachman,  and  paid  him  9«.  a  week.  The  testator  paid  him  12«.  a  week  for 
board  wages,  and  he  received  a  livery  with  the  other  men  servants.  The 
*fi7d1  '^^."^^^'^  ^^*  whether  this  coachman  was  a  servant  of  the  testator 
-I  within  the  meaning  of  the  will.  The  Master  of  the  Rolls  held  that  he 
was  not ;  and  appears  to  nave  founded  his  judgment  principally  on  the  ground 
that  there  was  no  contract  between  the  testator  and  the  coachman,  the  contract 
being  with  the  job-master,  who  might  change  the  coachman,  if  he  should  think 
fit,  without  a  breach  of  his  contract,  if  he  substituted  another,  of  whom  the 
testator  could  not  have  reason  to  complain. 

Upon  this  review  of  the  decisions,  they  appear  to  me  to  predominate  in  favor 
of  the  defendant  The  three  cases  of  Stone  v.  Cartwnght^  6  T.  R.  411 ; 
LittUdale  v.  Lord  Lomdale,  2  H.  Bl.  209 ;  and  Buih  v.  Steinman,  1  Bos.  dc 
Pull.  404,  do  not  in  my  opinion  afford  a  rule  by  which  the  present  case  ought 
to  be  governed.  Whatever  is  done  for  the  working  of  my  mine  or  the  repair 
of  my  house,  by  persons  mediately  or  inunediately  employed  by  me,  may  be 
considered  as  done  by  me.  I  have  the  control  and  management  of  all  that 
belongs  to  my  land  or  my  house ;  and  it  is  my  fault  if  I  do  not  so  exercise  my 
authority  as  tp  prevent  injury  to  another.  But  does  it  follow  from  this  that  I 
have  the  care,  government,  or  direction  of  horses  hired  by  me  of  another  per- 
son, who  sends  a  servant  of  his  own  choice  to  conduct  and  manage  them, 
because  I  have  hired  the  horses  to  draw  my  carriage  T 

The  opinion  given  by  Mr.  Justice  Heath  on  this  subject,  in  the  case  of  Bush 
T.  Steinmanf  was  extra-judicial.  It  has  the  weight  properly  belonging  to  the 
opinion  of  a  very  learned  Judge,  but  it  could  not  be  revised,  and  has  not  the 
•fiTTi  ^u^o^^y  o^  ^  judgment.  The  cases  of  *Dean  v.  Branthumte^  5  Esp. 
^^^•1  35,  and  SammeU  v.  Wright,  5  Esp.  263,  and  the  case  of  Sir  Henry 
Houghton,  were  decisions  at  Nisi  Prius,  but  they  were  the  decisions  of  a  very 
learned  Judge :  they  were  capable  of  revision :  they  were  not  aflerwards  ques« 
tioned ;  and  the  last  of  the  three  bears  directly  upon  the  question  in  the  pre- 
sent case. 

Having  made  these  remarks  upon  the  former  cases,  I  will  now  proceed  to 
make  some  observations  upon  the  case  as  it  might  stand  independent  of  prior 
decisions.  I  admit  the  principle,  that  a  man  is  answerable  for  the  conduct  of 
his  servants  in  matters  done  by  them  in  the  exercise  of  the  authority  that  he 
has  given  to  them,  and,  also,  (which  is  the  same  thing  in  other  words,)  that 
whatever  is  done  by  his  authority  is  to  be  considered  as  done  by  him.  I  am 
sensible  of  the  difficulty  of  drawing  any  precise  or  definite  line  as  to  time  or 
distance.  But  I  must  own  that  I  cannot  perceive  any  substantial  difference 
between  hiring  a  pair  of  horses  to  draw  my  carriage  about  London  for  a  day, 
and  hiring  them  to  draw  it  for  a  stage  on  the  road  I  am  travelling,  the  driver 
being  in  both  cases  furnished  by  the  owner  of  the  horses  in  the  usual  way; 
nor  can  I  feel  any  substantial  difference  between  hiring  the  horses  to  draw  my 
own  carriage  on  these  occasions,  and  hiring  a  carriage  with  them  of  their 
owner.  If  the  hirer  be  answerable  in  the  present  case,  I  would  ask  on  what 
principle  can  it  be  said  that  he  shall  not  be  answerable  if  he  hires  for  an  hour 
or  for  a  mile  f  He  has  the  use  and  benefit  fro  tempore,  not  less  in  the  one 
ease  than  in  the  other.    If  the  hirer  is  to  be  answerable  when  he  hires  the 
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bones  only,  why  should  he  not  he  answerahle  if  he  hires  ike  carriafre  with 
*them  ?  He  has  the  equal  use  and  henefit  of  the  hotses  in  bolfa  easesv  and  r»g«o 
has  not  the  conduct  or  management  of  diem  more  in  die  one  case  than  ^ 
in  the  other,  tf  the  temporary  use  and  benefit  of  ihe  horses  will  malse  the 
hirer  answerable,  and  there  be  no  reasonable  distinction  between  hiring  them 
with  or  without  a  carriage,  must  not  the  person  who  hires  a  hackney-coadi  to 
take  him  for  a  mile,  or  other  greater  or  less  distance,  or  for  an  hour,  or  longer 
time,  be  answerable  for  the  conduct  of  the  coachman  ?  Must  not  the  person 
who  hires  a  wher^  on  the  7%ames  be  answerable  for  ihe  conduct  of  die 
waterman  T  I  believe  die  common  sense  of  all  men  wotdd  be  shocked  if  sny 
one  should  affirm  the  hirer  to  be  answerable  in  either  of  these  cases.  Will  it 
be  said  that  the  hirer  is  not  answerable  in  either  of  these  cases  because  the 
coachman  and  the  whevxyman  are  ready  to  attend  to  die  call  of  any  penon 
who  win  employ  them  T  I  answer,  tSo,  also,  is  the  stable-keeper.  If  it  be  said 
diat  they  are  obliged  to  obey  the  call  of  a^y  person  when  they  are  on  the  standt 
or  at  die  stairs,  I  would  ask,  Will  there  be  any  difference  if  they  are  spoken  to 
beforehand,  and  desired  to  attend  at  a  particular  hourt  which  is  not  an  unusual 
occurrence  where  persons  have  an  engagement  to  go  out  at  an  early  hour  in 
the  morning.  If  the  personal  presence  of  die  hirer  will  render  him  responsiblet 
why  should  he  not  be  equally  so  if  he  is  absent,  and  has  hired  the  horses  or 
carriage  for  his  family  or  servants  T  Does  his  presence  give  him  any  means  of 
superintending  or  controlling  the  driver  t  Can  any  legal  obligation  depend  upoa 
such  minute  distinctions  T  If  the  case  of  a  wherry  on  the  TTiamea  does  not 
furnish  an  analogy  to  this  subject,  let  me  put  die  case  of  a  ship  hired  and 
chartered  for  a  voyage  on  the  *ocean  to  carry  such  goods  as  die  charterer  .n^nA 
ma^y  think  fit  to  load,  and  such  only.  Many  accidents  have  occurred  ■- 
from  the  negligent  management  of  such  vessels,  and  many  actions  have  been 
brought  against  their  owners,  but  I  am  not  aware  that  any  has  e^'er  been 
brought  against  die  charterer,  diough  he  is  to  some  purposes  the  dommus  pro 
tempore^  and  die  voyage  is  made  not  less  under  his  emploprment,  and  for  nis 
benefit,  whether  he  be  on  board  or  not,  dian  the  journey  is  made  under  the 
employment,  and  for  the  benefit  of  the  hirer  of  the  liorses.  Why,  then,  has 
die  charterer  of  the  ship,  or  the  hirer  of  die  wherry,  or  die  hackney-coach, 
never  been  thought  answerable  T  I  answer,  Because  the  ship-master,  the 
wherryman,  and  the  hackney-coachman  have  never  been  deemed  the  servsnlB 
of  the  hirer,  aldiough  the  hirer  does  contract  with  the  wherryman  and  the 
coachman,  and  is  bound  to  pay  them,  and  the  pay  is  not  for  the  use  of  the  boat, 
or  horses,  or  carriage  only,  but  also  for  the  personal  service  of  the  man.  In 
the  case  now  before  die  court,  the  hirer  makes  no  contract  with  the  coachmscn  : 
he  doos  not  select  him ;  he  has  no  priint]^  with  him ;  he  usually  dves  him  a 

f-atuity,  but  he  is  not  by  law  obliged  to  give  him  any  thing;  and  from  thence 
conclude  that  the  coachman  is  not  the  servant  of  the  hirer.  And  if  die  coach^ 
man  is  not  the  servant  of  the  hirer  on  sudi  an  occasion,  but  is  chosen  and 
entrusted  by  the  owner  of  the  horses  to  eonduot  and  manage  them,  I  diink  il 
cannot  be  said  that  the  hirer  has  in  Iaw«  what  he  certainly  has  not  in  faot,  die 
conduct  and  management  of  die  horses.  If  the  coachman  is  in  such  a  case  •ihe 
servant  of  the  hirer,  he  may,  at  any  moment,  reonirehim  to  quit  the  chasge  ef 
the  horses,  and  deliver  them  over  to  another,  and  must  be  obeyed ;  *bat  rm^^ 
I  think  it  cannot  be  said  diat  die  coachman  msiy  noit  larwfidly  reftise,  '*•  '^^ 
and  ought  not  in  most  cases  to  do  so.  It  does  not  seem  to  be  doubted  diat -Ha 
injured  party  may  sue  die  owner  of  the  horses ;  is  diere,  then,  aqr  TuleoTlaw, 
or  any  principle  of  convenience,  requiring  that  fie  should  licfehiS'clioice-ei' 
suing  eidier  ihe  stable-keeper  or  die  hirer  at  liis  ideetion.  43enenl(y  ^speakinf  , 
the  one  is  as  weU  able  to  pay  damages  as  ihe  odier,'and  nrey^bew  easily  Ibond 
out  and  known,  and  more  easily  if  the  carriage  ttid  liofsea  are  hirediogefter. 
Should  Ae  hirer  be  helH  responsible  in  ^elMt  instance,  lie -mum  eertaiifly 
have  his  remedy  over  against  d»  letter,  so  dnft'die.ieltorirlD  inte-eiidlie 
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aiitwerable»  and  th^e^will  be  a  eireuky  of  aoti^iiu  which  if  iaconvenient^  aofl 
to  be  avoided  if  possible. 

]  have  acknowledged  the  difficulty  of  drawing  a  line  with  reference  to  time 
or  distance ;  and  I  think  we  must  look  to  other  circumstances  in  order  to  ascer- 
tain the  obligation  of  the  hirer.  Length  of  time  may  in  itself  be  a  circumstance 
deserving  of  attention,  beoause  it  may  be' evidence  of  iho  subsec^uent  approbi%<» 
tion  and  continuance,  if  not  of  the  original  choice  of  the  coachman.  The  pay-» 
mcnt  of  board  wages  and  the  furnishing  a  livery  may  also  be  circumstances. 
worthy  of  attention,  because  they  also  may  in  some  eases  be  considered  as  evi«« 
dence  of  a  choice  and  a  contract.  I  do  not  pvononnee  upon  any  case  of  this 
kind.  I  speak  only  of  the  present  case,  and  of  the  evidence  given  at  the  trial , 
vnd  not  being  able  to  find  any  reason  satisfactory  to  my  own  mind,  by  which 
the  defendant  in  this  cause  can  be  made  answerable  in  the  present  action,  I 
think  myself  bound  to  say  that,  in  my  opinion,  the  rule  for  setting  aside  the 
nonsuit  ought  to  be  dischaiged. 

Rule  discharged. 


•581]  •COLLINS  V.  LIGHTFOOT. 

Wh«M  a  partv  had  joined  in  a  bond  wiih  the  grantor  of  an  annuity,  to  secnre  the  iiayment 
of  it,  and  afterwards  obtained  hi^  discharge  under  the  insolvent  act,  having  duly  inserted 
the  bond  in  his  schedule :  Held,  that  he  could  not  be  arrested  upon  the  bond  lor  arrears 
of  the  annuity  afterwards  beeoming  due. 

k  BULB  had  been  obtained  ealling  upon  the  plaintiff  to  show  oause  why  tbp 
bail-bond  taken  in  this  case  should  not  be  given  up  to  be  cancelled,  upon  filing 
common  bail.  The  rule  was  obtained  upon  an  affidavit  that  defendant,  in  1820, 
was  dischaiged  under  the  act  for  relief  of  insolvent  debtors ;  that  he  inserted 
in  his  schedule  a  sum  of  1167/.,  being  the  amount  of  600/.,  the  consideration 
money  mentioned  in  an  indenture  bearing  cbte  tlie  6th  of  October f  1810, 
whereby  an  annuity  was  granted  by  one  j£  Af.  to  the  plaintiff,  and  also  the 
principal  sum  mentioned  in  a  bond,  wherein  defendant  became  bound  with  the 
said  £,  M.  for  payment  of  the  annuity ;  that  notice  was  given  to  plaintiff,  and 
defendant  duly  dischaiged,  and  afterwards  arrested  by  the  plaintiff  for  four 
years'  arrears  of  the  annuity  accruing  after  his  discharge, 

Hifickinsonf  showed  cause,  and  contended,  that  the  1  6.  4,  c.  119,  s.  10, 
did  not  apply  to  sureties,  but  only  lo  principals,  and,  consequen4y,  that  defend- 
ant could  not,  by  his  dischaive  under  that  act,  be  relieved  from  his  responsi* 
bilitv.  Hie  bond  could  not  be  enforced  against  the  surety  until  the  principal 
made  default ;  and  therefore  s.  28,  of  the  i  6.  4,  c.  110,  leaves  the  plaintiifirs 
rights  imtouehed  by  the  dischane ;  for  that  only  sayst  that  after  a  party  has 
been  dischaived,  no  execution  shaU.  issue  upon  any  judgment  before  then  ob* 
^mj^-t  tained  i^nst  hm*  for  any  debt  or  cause  of  action  arising  ^before  his 
J  imprisonsMBt.  The  3  &  4^  c.  123,  s.  13,  does  not  vary  Uus  c»se.  In 
B^mUt  v.  McM$^  4  Taunt  00.  the  party  arrested  was  treated  m  princip^ 
sod  on  that  accoiuit  held  to  be  dischaiged  by  bankmpticy  a^d  cortificMlieu 

/>•  FoUockf  contra,  was  stopped  by  the  court. 

Abbott,  C.  J.  We  must  assume  that  the  bond  given  m  this  case  was  in  the 
common  form ;  and  that  there  was  nothing  said  in  it  to  show  which  was  the 
principal  and  which  was  the  surety.  The  money  now  sued  for  was  at  the 
time  of  the  defendants  dischaige  money  payable  by  way  of  annuity  at  a  fiitorB 
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time  by  rirtue  of  the  bond*  and  I  think  tfa»t  the  itatate  1  G.  4,  e.  110,  »•  10,t 
entitles  the  defendant  to  his  discharge. 

Ride  absolute. 

t  Whereby  it  wm  enacted,  '*  That  til  «nd  every  creditor  and  creditors  of  any  encb 
priioner,  for  an^  aum  or  anma  of  monev  pavable  by  way  of  annuity  or  otherwiae  at  an^ 
tntare  time  or  iimea,  by  ▼irine  of  any  bondt  covenant,  or  other  aecnriiies  of  any  nature 
whatsoever,  may  be  and  ahall  be  entitled  to  be  admitted  a  creditor  or  creditors,  and  shall 
be  entitled  to  receive  a  dividend  or  dividenda  of  the  eatate  of  auch  prisoner,  in  such  man- 
ner and  upon  such  terms  and  conditiona  as  such  creditor  or  creditors  would  have  been  en- 
titled unto  by  the  laws  now  in  force  if  such  prisoner  bed  become  bankrupt ;  the  amount 
upon  which  auch  dividend  shall  be  caiculaiea,  and  the  terms  and  conditions  on  which  the 
same  shsll  be  received,  being  first  settled  by  the  court,  and  without  prejudice  in  future  to 
their  respective  securities,  otherwise  than  as  the  same  would  have  been  affected  by  a 
proof  made  in  respect  thereof  by  a  creditor  under  a  commission  of  bankrupt,  and  a  ccrti- 
ncate  obtained  by  the  bankrupt  under  such  commission/' 


*ELMORE  V.  KINGSCOTE.  ['SSa 

Thtf  nele  •r  memorandum  in  writing  of  the  bargain  in  the  case  of  a  aale  of  goods  for  the 
priee  of  101.  or  upwards,  required  by  the  statute  29  Car,  2,  c.  3,  §,  17,  must  state  the 
.prioe  for  which  the  goods  were  sold. 

Indebitatus  oMawnpnt  for  horses  sold  and  delivered.  Quantum  valebant. 
Plea,  non-aantrnpnt*  At  the  trial  before  Abbott^  G.  J.,  at  the  Middlutx  sit* 
tings  after  last  term,  it  appeared  that  this  was  an  action  brought  to  recover  the 
price  of  a  horse  alleffed  to  have  been  sold  to  the  defendant  Proof  was  given 
that  on  the  '18th  of  June,  there  was  a  verbal  contract  of  sale  made  between  the 
plaintiff  and  defendant,  by  which  the  plaintiff  had  agreed  to  sell  to  the  defend* 
ant  the  horse,  warranted  five  years  old,  for  the  sum  of  two  hundred  guineas. 
In  order  to  take  the  case  out  of  the  statute  of  frauds,  the  plaintiflf  nive  in  evi- 
dence the  following  letter,  written  by  the  defendant  on  the  18th  of  June:  **  Mr. 
Kingaeote^  begs  to  inform  Mr.  Elmore^  that  if  the  horse  can  be  proved  to  be 
five  years  old  on  the  13th  of  this  month,  in  a  perfectly  satisfactory  manner,  of 
course  he  shall  be  roost  happy  to  take  him  ;  and  if  not  most  clearly  proved, 
Mr.  K.  will  most  decidedly  have  nothing  to  do  with  him."  The  Lord  Chief 
Justice  was  of  opinion  that  this  was  not  a  sufiicient  note  or  memorandum  in 
writing  of  the  bargain  within  the  statute  of  frauds,  and  he  directed  the  plain- 
tiff  to  be  nonsuited,  but  reserved  liberty  to  him  to  move  to  enter  a  verdict. 

ScarlettiTiovr  moved  accordingly,  and  contended,  that  as  the  defendant's  let> 
ter  was  an  acknowledgment  by  him  that  he  had  bought  the  horse  on  the  13th 
of  t/une,  it  was  a  note  in  writing  of  a  bargain  for  the  purchase  of  a 
*horse,  and  that  it  was  competent  to  the  plamtiff  to  prove  the  value  of  rt-g- 
the  horse  by  parol  evidence,  and  to  recover  the  amount  under  the  count  ■- 
for  mtmitum  valdmnt.    But 

Per  Curiam*    There  must  be  a  note  or  memorandum  in  writing  of  the  bar- 

rn.  The  price  agreed  to  be  paid  constitutes  a  material  part  of  the  bargain, 
it  were  competent  to  a  party  to  prove,  by  parol  evidence,  the  price  intended 
to  be  paid,  it  would  let  in  much^of  the  mischief  which  it  was  the  object  of  the 
statute  to  prevent. 

Rule  refused. 
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DOE  dem.  EVANS  «.  EVANS. 


Where  e  copyholder  wu  cooTieted  of  •  eapittl  felony,  bat  ptrdoned  upon  condition  of 
remaining  two  years  in  prison,  and  the  lord  did  not  do  any  act  towards  seiatog  the  copy* 
hold  :  Held,  that  at  the  expiration  of  the  two  years  the  copyholder  might  maintain  an 
ejectment  for  the  land  agsiast  one  who  had  ousted  him,  inasmuch  as  the  pardon  re* 
stored  his  competency,  nod  the  eatate  would  not  Test  in  the  lord  without  any  act  donn 
by  him. 

EjBOTMBirr  for  copyhold  lands  in  Samertetthire.  Plea,  the  general  iisae* 
At  the  trial  before  Oatef^,  J.i  at  the  Someraei  Sammer  aaaizes,  1825,  it  ap- 
peared that  the  lands  in  question  were  holden  of  the  manor  of  the  vicarage  of 
Chew  Magna  and  JJundry,  in  the  county  of  Someraei^  by  copy  of  conrt*roll« 
bearing  date  the  96th  of  NovenAer^  1783,  by  which  it  appeared  that  one  F. 
Xingf  and  /.  Eowu^  the  father  of'  the  lessor  of  the  plaintiff,  surrendered  their 
lands,  and  took  a  new  grant  to  F.  Eing^  for  life,  and  afler  his  decease  to  J. 
Evan$  for  Hfe ;  and  aller  his  decease,  to  his  wife,  Jane  Fvane^  J.  Evanif 
their  son,  fdie  lessor  of  the  plaintiff,)  and  T.  Evane  their  son,  (the  defendant,) 
as  joint  tenants,  for  the  term  of  their  lives,  and  the  life  of  the  longest  liver. 
F.  Kingf  died  in  ISO?*  and  J.  Evanif  the  father,  in  1818 ;  Jane  JSvan$t  was 
•fiftfi]  '^  ^^^*  ^  ISQS^  the  lessor  of  the  plaintiff  was  convicted  *of  lar- 
^  J  ceny,  and  sentenced  to  seven  years*  transportation.  In  1814,  he  was 
capitally  convicted  of  being  at  laige  in  this  country  before  the  period  of  his 
nanspoilation  had  expired,  and  was  thereupon  attainted,  but  he  received  a  par^ 
don  under  the  sign-manual,  on  condition  of  being  imprisoned  for  two  years, 
whiish  time  expired  before  the  day  of  the  demise.  Ouster  was  admitted.  For 
the  defendant  it  was  objected,  that  by  the  attainder  the  lessor  of  the  plaintiff 
was  under  a  civil  incapacity  to  make  a  demise.  The  learned  Judge  reserved 
the  point,  and  the  plaintiff  had  a  verdict,  subject  to  a  motion  to  enter  a  nonsuit 
A  rule  for  that  purpose  having  been  obtained, 

JHerewether  and  Erekine^  now  showed  cause.  The  question  in  this  case 
turns  upon  the  capital  conviction  in  1814.  The  forfeiture  of  a  eopyhold  estate 
is  to  the  lord,  and  not  to  the  kmg ;  1  Wat.  Copy,  tit  Forfeitures  341,  Kean  v. 
Xerby,  1  Mod.  200,  Margaret  PodgerU  case,  0  Co.  107.  Now  the  forfeiture 
was  from  the  time  when  the  offence  was  committed ;  Co.  IM.  800  6.,  Com. 
Dig.  Forfeiture  $  (B.  6.)  from  that  time,  therefore,  the  joint-tenancy  was 
severed.  The  attainder  did  not  follow  until  some  time  after,  so  that  the  defend- 
ant could  have  no  claim  by  survivorship,  the  joint-tenancy  having  been  severed 
before  the  civil  death  of  the  felon.  The  joint-tenancy  having  been  severed,  the 
lord  might  have  entered  and  seized ;  but  as  he  did  not  the  lessor  might  still 
hold  the  estate  ;  Bex  v.  Haddenham^  15  East  463.  The  case  of  Bemon  v. 
Strode^  may  be  relied  on  for  the  defendant ;  but  there,  by  the  form  of  the 
•fiftAl  S^^^  ^®  V^^^  ^^  ^®  remainder-man  ^accrued  on  the  forfeiture.  Then 
^^-1  as  to  the  disability  of  the  lessor,  there  can  be  no  doubt  that  it  was  re- 
moved by  the  pardon.  The  statate  6  O.  4,  e.  25,  s.  1,  enacted,  **That  in  all 
cases  in  which  His  late  Majesty,  or  the  King*s  Majesty'  that  now  is,  his  heirs 
or  successors,  hath  been  or  shall  be  pleased  to  extend  his  or  their  royal  mercy 
to  any  offender  convicted  of  any  felony,  whereby  the  offender  was,  is,  or  shall 
be  excluded  from  the  benefit  of  clergy,  and  by  warrant  under  his  or  their  sign- 
manual,  countersigned  by  one  of  his  or  their  principal  secretaries  of  state,  hath 
granted  or  shall  grant  to  such  offender  either  a  free  pardon,  or  a  pardon  upon 
condition  of  transportation,  imprisonment  or  any  other  punishment  the  dis* 
chaige  of  such  offender  out  of  custody,  in  case  of  a  free  pardon,  and  the  per- 
formance of  the  condition,  in  case  of  conditional  pardon,  shall  have  the  effect 
of  a  pudon  imder  the  great  seal  for  such  offender,  as  to  the  felony  whereof  he 

t  T.  Jones,  190.    3  Lev.  94,  S.  C.  by  the  name  of  Stride  v.  DfnnuMk 
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or  ahe  waa  so  conyicted."  Here  the  lessor  of  the  plaintiff  was  discharg^ed  out 
of  custody  in  1816k  the  condition  of  hisi  j^rdon  Mavkig  then  been  perfonned  * 
the  pardon,  therefore,  operated  from  that  time, 

IT.  E.  Tuuntoih  contra.  It  is  not  seeessaiy  for  the  defendant  to  contend 
tk^t  the  lessor's  interest  in  the  estate  survived  to  him.  It  is  sufficient  if  the 
lessor  is  under  a  civil  incapacity  to  make  a  lease.  The  case  of  Mex  v.  JEftii/- 
ienham^  was  very  different.  That  was  a  aetdement-o(«e ;  the  lord  had  mnted 
to  the  pauper  after  the  attainder  and  pardon  ;  and  the  court  held  that  he  was 
estopped  by  the  grant.  In  Co.  Lit.  2  b.  it  is  said,  that  an  attainted  felon  can- 
not hold  lands ;  tf  so,  he  cannot  demise.  The  provision  of  the  0  6.  4,  e.  25, 
«k  1,  is  ^c^tainly  very  extensive,  but  it  could  not  in  this  ease  restore  the  r«|.Q,y 
eapaci^  of  the  lessor ;  for  upon  the  attainder  the  intei^t  which  waa  ^ 
before  in  him  vested  in  the  lord,  and  the  pardon  co\i}d  not  Mirest  that,  and  re- 
rest  it  in  the  felon ;  Com.  Dig.  Fnrdon,  (F.)  Thai  was  aiijudged,  amongst 
other  things,  in  Beaton  v.  Strode^  Sir  71  Joma^  190.  t  Show.  lOO.  [AdlMtf 
G.  J.  It  does  not  appear  that  the  lord  had  entsied  in  thia  easeJI  In  Bnuon 
▼.  Strode^  it  was  heldt  that  entry  was  not  necessary  to  vest  the^eitate.  [Ah^ 
^oitf  O.  J.  The  mnainder-man  had  been  already  virtuaHy  ^mitteCL.I  [ Acw- 
/ey,  J.  hi  the  report  of  that  case,  in  Skitu  20,  the  court  say;  that  L»  in  re- 
mainder shall  enter.}    That  only  means  that  he  shafl  have*  die  laad.t 

Abbott,  G.  J.  'there  is  no  doubt  that  the  psiHkm  by  virtue  of  the  6  f}^  4, 
e.  26,  restored  die  felon  to  his  competency  to  hold  lands ;  but  it  has  been  |ro- 
pevly  uiged  that  it  could  not  direst  an  interest  which  had  previously  been  vested 
m  another.  That  introduces  another  question,  whe^er  after  the  ibrft^re  i\ 
was  necessary  that  toy  thing  should  be  done  by  the  lord  to  rest  iStte  est&ie  in 
him.  As  at  present  advised,  we  think  that  some  step  by  the  lord  was  neces- 
sary ;  but  if  upon  further  consideration  we  alter  our  opinion,  we  wiD  mentiui 
the  case  again. 

Rule  disehaiged  nisi^ 

The  case  was  never  mentioned  agnin. 

t  8ae  the  report  of  •  former  trgfiiment  of  the  oaM  in  Skm,  8. 

X  A  provisioa  in  an  act  of  attainder,  that  the  persen  atiaiated  shall  forfeit  his  lands  does, 
not  veai  in  the  king  anj  freehold  in  deed  or  in  law,  bui  only  vesta  a  right  or  title  in  th« 
king  B8  an  attainder  oftreason  at  ^common  taw  does.  It  does  not  vest  the  posses-  r^mjm 
aion  in  the  king,  nor  give  hhn  entrv  without  office  found.  Till  it  appean  of  record  ^ 
what  land  a  person  attainted  bad,  the  comnon  law  wiU  never  adjudge  the  ireehQld  in  deed 
or  in  law  of  anr  land  to  be  in  the  king  till  office  found.  Hsd  the  forfeiture  only  vested  the 
possession  in  the  king,  the  33  H.  8,  c.  ^0,  in  case  of  treason  would  have  been  in  vain.  Till 
oiBce  found,  the  freehold  and  fee-aimple  are  in  the  person  attainted  so  long  ae  be  livee ; 
for,  ss  he  has  capaoitv  to  take  land  by  a  new  purchase,  he  has  power  to  retain  bis  ancieBi 
possessions,  and  shall  be  tenant  to  every  pracipe.  But  when  the  person  attainted  dies, 
the  land  connQt  descend  to  his  heirs  because  of  the  corruption  of  blood,  nor  will  it  be  in 
the  king  because  no  office  is  found ;  but  if  it  be  held  of  a  eommon  person,  it  shall  eecheat 
to  hin»,(a)  and  he  shall  be  tenant  in  law  to  every  praeipe  nntil  office  is  fband  for  the  king. 
If  it  be  held  of  the  king,  the  freehold  ahall  be  in  the  king  in  the  nature  of  a  coomhoq  escheat 
until  office  found.  If  tenant  in  fee  lease  for  life,  with  condition  that  the  lessee  shall  have 
the  fee  if  the  lessor  die  without  issue,  and  then  the  lessor  is  attainted,  (in  a  case  to  which 
33  H,  8,  c.  20,  doea  not  apply.)  aad  diaa  wiihoat  iasoe,  the  Itssee  ahali  kava  the  fee ;  m 
least  if  the  attainder  is  br  act  of  parliamast,  and  the  act  saves  tbs  light  and  iwereat  of  all 
persons  not  included  in  the  attainder.  Lord  Lovel  was  seised  in  fee,  and  leased  to  TFHgkt 
for  life ;  and  if  he.  Lord  Lovel,  should  die  without  issue  of  his  body,  then  Wright  shonM 
hoM  in  fee.  Lord  ZeotI  wae  afterwarda,  1  H.  7.  attaintad  oftreason  bf  set  of  narlianMit, 
apd  it  wBs^oMtsd  that  he  should  forfoit  sllhis  laads^  l^tsespass,  pIsiMilOr claimed  under 
the  attainder,  defendant  under  the  lease  to  Wri^f  the  statute  had  a  wring  to  ijl  fersons 
other  than  such  as  were  thereby  attainted,  apd  their  beira,  of  such  right,  thle,  action,  or 
iaterest  in  the  premissa  ae  they  oaght  lo  have  had  had  that  aot  not  been  made.  Lord  Luutt 
died,  aodpp  4^mm^r  the  4|iieation  was,  whethsr  Lerd  XeefTs  auaiiidssfsfre  titla  ffsfw- 
sbV9  to  WnM9.9MA  it  wan  sdjmdfisd  U  4id  pot,  for  ths  attawfkjc.  aatU  o&s,  did  not 
divest  Lord  ILovsPf  estate j  and  if  Wright*$  hutersst  should  ptherwise  have  t^esn  desuoyed, 
the  saving  areaersed  it.    jftldMe  v.  JKisieie,  Ffowd.  48S. 

^}  ThM  sidanitd  lo  b«  law  in  ihmiiB^tm^  8  <?«.  I«K 
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•ftURPTETT  et  al.,  iBxccutore  of  the  last  Will    and  Testament  cf   BSr 
ROBERT  BURNETT,  deceased,  v.  W.  D.  LYNCH. 

tn  m  t«tioa1)y  t  lesflM  mg«m«  tiM  aulgtiee  of  a  feM^,  the  plftintiflT  \Mtint  prof^  tb^ 
•xeoiHon  of  iIm  coaaienMrt  of  Aie  Ukce,  the  4oieiidaM  pm  in  the  oripimlleaee^  which 
wu  produced  hy  e  party  lo  whom  he  had  aaeigned  it:  Held,  that  it  waa  not  neceaeanr 
for  the  plainitiTto  call  toe  aubacrihinff  wittieaa  to  proTC  the  eiecotion  of  the  leaae. 

The  leaaee,  by  deed-pott,  aaaigned  hia  mtereftt  In  the  demised  pretniaea  to  A.,  aabject  t6 
tho  paymeot  of  the  rant  and  the  performanee  of  the  covenanta  contained  in  the  leaae. 
A,  took  poaaeetfion,  and  occupied  the  premiaea  under  thia  aaai<nnient,  and  before  tba 
expiration  of  the  term  aaaigned  to  a  third  peraoU.  The  leaaor  aned  the  lesaee  for  hreachea 
of  corenant  committed  during  the  time  that  A,  continued  aaaignee  of  the  premiaea,  ana 
rooovered  damagea  afrainat  the  leaaee  t  Held,  that  the  leaaee  might  maintain  an  action 
upon  the  eaae  founded  in  tort  againat  A.  for  haring  neglected  to  perform  the  coveaanU 
during  the  time  he  continued  aaaignee,  whereby  the  maee  anaiamed  damage.  It  waa 
ayerred  in  the  declaration  that  the  defendant  continued  in  poaaoaaion  until  the  end  of  the 
term,  and  whilat  he  waa  in  poaaeaaion  aa  auch  aaaignee,  Buffered  the  premiaea  to  be  out 
of  repair.  The  proof  waa  that  he  had  ceaaed  to  be  aaaignee  before  the  oipiration  of  «bi 
term  :  Held,  that  thia  waa  not  any  wianoe. 

DsCLAftATicMf  Stated  that  the  plaintiffs,  as  executors^  before  the  making  of 
die  assignment,  and  also  before  the  eommitting  of  the  grievances  thereinafter 
mentioned ;  to  wit,  on,  &c.  at,  &o.  were  lawfulfv  possessed  for  the  residue  of  a 
certain  term,  whereof  at  the  time  of  making  such  assignment  seven  years  were 
fUienired,  bf  and  in  certain  premises  with  me  appurtenances,  together  with  the 
use  of  certain  household  goods,  furniture,  fixtures,  and  other  things  mentioned 
in  a  schedule  or  mventory  annexed  to  an  indenture  of  demise  or  lease  thereof 
made  to  Sir  Robert  Bumeti,  by  O.  P,  Meyrick^  Esq..  bearing  date  the  dOth 
oiJiuguat,  1804«  under  and  subject  to  certain  rents  and  certain  covenants 
therein  contained  by  Sir  R.  Burnett^  his  executors,  administrators,  and  assignsi 
to  t>e  performed.  *rhe  following  covenants  were  then  set  out:  ''To  paint  the 
omside  wood-work  of  the  house,  and  the  iron  railing.  ^.  once  in  every  five 
years,  to  repair  during  the  term,  and  to  yield  up  the  premises  sufficientljr 
repaired  at  the  expiration  of  the  term,  and  to  keep  in  proper  order  and  condi- 
*600]  ^^°  ^^  'garden  and  gravel  walks,  preserve  the  fruit  trees  therein,  and 
^  10  replace  such  shrubs  and  fruit  trees  as  mwht  die  or  decay  with  others 
<»f  an  equally  good  or  better  sort ;  and  at  the  end  ofthe  said  term  leave  the  gar- 
den wads  properly  planted  with  fruit  trees,  and  the  kitchen-garden  ground  pro* 
perly  planted  with  vegetables  and  roots.^'  Averment,  that  defendant  had  notice 
of  au  ttiese  premises.  And  the  plaintifiTs  being  so  possessed  of  the  demised 
premises,  afterwards,  and  before  the  committing  of  the  grievances  by  the 
defendant  as  thereinafter  mentioned,  to  wit,  on  the  day  and  year  last  aforesaid, 
at.  Slc.  at  the  request  of  the  defendant,  all  the  estate  and  interest  of  the  plamtiffs 
of  and  in  the  demised  premises,  with  the  appurtenances,  was  duly  assigned  to 
the  defendant,  to  hold  to  the  defendant,  his  executors,  &e.  from  the  29th  of  S^ 
tember,  1817,  for  the  residue  of  die  term  by  the  indenture  demised  as  aforesaid. 
under  and  subject  to  the  payment  of  the  rtntt  therdfy  reserved^  and  to  the 
performance  of  the  covenants  therein  contained^  on  the  part  and  behalf  ofthe 
said  Sir  Robert  Burnett,  since  deceased^  hi$  executors^  adminietratore,  and 
OBiignM^from  the  eaid  29/A  of  September,  1817,  to  be  performed  and  kept. 
By  virtue  of  which  assignment  the  defendant  entered  into  and  upon  the  said 
demised  premises,  and  was  possessed  thereof  for  the  residue  of  the  term  so  to 
the  said  Sir  Robert  Burnett  demised,  and  continued  so  possessed  thenceforth 
for  a  long  space  of  time,  to  wit,  tmto  the  end  and  expiration  of  the  .term  $o 
demised  as  aforesaid^  to  wit,  at,  ^c;  whereupon  it  then  ana  there  became 
and  was  the  duty  of  the  defendant,  as  such  assignee  of  the  demised  premises 
from  the  29th  of  September^  1817,  to  perform  all  and  singular  the  rents  and  cove- 
•sun  ^^°^  ^°  ^^  ^^  ^indenture  contained  for  and  during  so  much  of  the 
-I  residue  of  the  term  as  he,  the  defendant,  should  remain  possessed  of  the 
demised  premises  as  such  assignee  as  aforesaid.     Nevertheless,  the  plaintiffs 
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say  that  the  defendant,  not  regardmg  his  said  duty  in  that  hehalf,  hut  eontriTiiig» 
&c*  to  injure  the  plaintiffs  in  this  behalf,  did  not,  nor  would,  after  he  became 
possessed  of  the  said  demised  premises,  and  alter  the  said  29th  of  September^ 
1817,  during  the  time  he  remained  and  continued  pos$e$$ed  of  the  eaid 
demised  premieee,  a$  eueh  aeeignee  thereof^  at  his  own  cost  and  charges,  in  a 
good  and  effectual  manner,  once  in  every  five  years  of  the  said  residue  of  die 
said  term,  paint  all  the  wood-work  of  the  outside  of  the  said  mansion-house  and 
offices,  &c.  Breaches  of  the  covenants  to  repair  were  then  alleged  to  hate 
been  committed  by  the  defendant,  by  suffering  the  premises  to  be  out  of  repair 
whilst  he  was  assignee,  and  so  to  continue  for  a  long  space  of  time,  to  wit, 
until  and  at  the  end  and  determination  of  the  demised  term.  The  declaration 
then  proceeded  as  follows :  By  reason  whereof,  and  of  the  said  several  breacbes 
of  covenant,  the  said  O,  P.  Met/rick  in  Hilary  term,  in  the  fifth  year  of  the 
reign  of  our  lord  the  now  king,  in  the  Court  of  King's  Bench,  at,  ^.  impleaded 
the  plaintiffs  as  such  executors  in  a  plea  of  breach  of  covenant  for  the  damages 
sustained  on  occasion  of  such  several  breaches  of  covenant  as  aforesaid ;  and 
such  proceedings  were  thereupon  afterwards  had  in  the  said  action,  that  in 
Easier  term,  in  the  sixth  year  of  the  Teym  of  our  lord  the  now  king,  it  was  by 
the  said  court  considered  diat  the  said  U,  P,  Afeyrick  should  recover,  and  the 
said  O.  P.  Meyrick  recovered  against  the  plaintifls  as  such  executors  1165/.  for 
his  damages,  as  well  *by  reason  of  the  said  several  breaches  of  covenant  r,.«v» 
as  for  his  costs  and  charges  about  his  suit  in  that  behalf  expended.  By  ^ 
means  of  all  which  said  several  premises  the  plaintiffs  as  such  executors  were 
forced  and  obliged  to  pay,  and  afterwards,  to  wit,  on,  iic.  at,  &c.  did  actually 
pay  the  said  sum  of  1165/.  so  recovered  against  them  as  such  executors,  and 
were  necessarily  put  to  and  incurred  certain  costs  and  charges  amounting  to 
600/.  in  and  about  their  defence  in  the  said  action,  to  wit,  at,  dtc.  To  plain- 
tiffs damage  as  such  executors  as  aforesaid  of  2000/.  Plea,  die  general  issue. 
At  the  trial  before  Beet^  G.  J.,  at  the  Summer  assizes  for  the  county  of 
Surrey,  1825,  the  plaintiffs  proved  that  the  original  lease,  which  had  been 
granted  by  Meyrick  to  Sir  It.  Burnett,  had  been  delivered  to  the  defendant 
Lynch,  and  they  proved  the  execution  of  the  counterpart  by  the  testimony  of 
the  subscribing  witness.  The  defendant's  counsel  then  put  in  the  lease  itself, 
which  was  produced  by  the  solicitor  of  one  Daniei,  to  whom  the  defendant 
had,  as  was  proved,  assigned  the  term  by  a  deed  reciting  the  lease ;  and  it  was 
then  insisted,  on  the  authority  of  the  case  of  Gordon  v.  Secretan,  8  T.  R.  548, 
that  it  was  incumbent  on  the  plaintiff  to  prove  the  execution  of  it  by  calling  the 
subscribing  witness ;  but  Beet,  C.  J.,  was  of  opinion,  that  as  the  lease  was  pro- 
duced on  Uie  part  of  the  defendant,  who  had  taken  a  beneficial  interest  under  it 
by  accepting  the  assignment,  proof  of  the  execution  of  it  by  the  subscribing  wit- 
ness was  unnecessary.  It  was  then  proved  that  th^  plaintiffs,  as  executois  of 
the  lessee,  had  by  deed  poU,  on  the  5th  of  Smtember,  1817,  assigned  the  lease 
to  the  defendant,  subject  to  the  payment  of  the  rent,  and  *Uie  perform-  p^g^ 
ance  of  the  covenants  contained  in  the  lease ;  that  he,  (defendant,)  exe-  '- 
cuted  an  assignment  of  his  interest  in  the  lease  to  Daniel  on  the  28th  of  Sep' 
tember,  1824,  two  days  before  the  term  expired;  that  the  latter  had,  in  fact, 
taken  possession  of  the  premises  in  1819,  and  occupied  them  till  the  expiration 
of  the  term.  It  was  then  objected  that  the  plaintiffs  had  failed  in  proving  the 
allegation  in  the  declaration,  viz.  that  the  defendant  continued  poeseeeed  of  i^^ 
demised  premises  until  the  end  and  expiration  of  the  term;  and  it  was  insisted, 
that  in  this  form  of  action,  which  was  founded  upon  a  breach  of  duty,  that  alle- 

§ation  was  material ;  for  as  the  breach  of  duty  alleged  was,  that  whilst  the 
efendant  continued  possessed  as  assignee,  he  suffered  the  premises  to  be  out 
of  repair,  and  to  continue  so  until  the  end  of  the  term,  it  would  be  an  answer 
to  the  action  to  show,  that  the  premises  were  well  and  sufficiently  repaired  at 
the  expiration  of  the  term,  although  tliat  would  be  no  answer  to  an  action  of 
covenant  where  the  assignee  might  be  liable  tor  breaches  committed  on  each 
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suceeuive  day  of  the  term,  Be8i^  C.  J.,  was  of  opinion,  that  as  the  defendant 
had  accepted  the  assignment,  subject  to  the  performance  of  the  covenants  con- 
tained in  the  lease,  he  waa^  liable  in  damages  to  the  plaintifls  for  all  those 
breaches  of  duty,  (which,  in' the  lessee,  would  have  been  breai  hes  of  the  cove- 
nants in  the  lease,)  committed  during  the  time  he,  the  defendant,  continued 
assignee  of  the  term.  In  order  to  maintain  the  action  it  was  necessary  for  the 
plaintifls  to  aver  in  the  declaration,  and  to  prove  at  the  trial,  that  the  defendant 
was  assignee  during  the  time  when  some  breach  of  duty  was  committed :  the 
allegation  was  material  so  far  as  it  imported  that  the  defendant  was  assignee ; 
*ft041   *^      ^^  ^^  sufficient  for  the  plaintiffs  to  prove  in  support  of  it,  that  any 

-I  breach  of  duty  was  committed  during  the  time  he  continued  assignee : 
the  allegation  might  be  material  with  reference  to  the  quantum  of  damages,  for 
the  plaintiffs  would  not  be  entitled  to  recover  damages  from  the  defendant  for 
any  breach  of  duty  committed  after  the  period  at  which  he  ceased  to  be  assignee. 
A  verdict  having  been  found  for  the  plaintiffs  for  1359/*,  7W(fy,  Serjt.,  in  last 
Michaeinuu  term,  moved  for  a  new  trial,  and  in  arrest  of  judgment.  The 
grounds  upon  which  he  applied  for  the  new  trial  were,  first,  that  there  was  a 
variance  between  the  allegation  in  the  declaration,  and  the  proof;  and,  secondly, 
that  the  lease  had  not  been  duly  proved.  The  grounds  alleged  for  arresting  the 
judgment  were,  that,  as  between  the  lessee  and  the  assignee,  the  law  did  not 
by  implication  raise  any  duty  in  the  latter  to  perform  the  covenants  in  the  lease, 
but  that  it  required  an  express  contract  to  render  an  assignee  liable  to  the  lessee 
for  breaches  of  those  covenants ;  and  he  contended,  first,  that  no  action  at  all 
was  maintainable  by  the  lessee  against  the  assignee,  there  being  no  contract 
between  them  that  \he  latter  should  indemnify  the  former  against  any  breaches 
of  covenant ;  and,  secondly,  assuming  that  firom  the  fact  of  the  defendant's 
having  accepted  the  premises  assigned,  subject  to  the  payment  of  the  rent  and 
the  performance  of  the  covenants,  the  law  would  imply  a  covenant  or  promise 
to  indemnify,  then,  either  covenant  or  asaumpnt  was  the  proper  form  of  action. 
The  court  were  of  opinion  that  the  allegation  in  the  declaration  was  sufficiendy 
•  proved.  But  on  the  other  two  points  they  granted  a  rule  nisi  for  a  new  trial, 
or  for  arresting  the  judgment. 
*6051       *Marryatt  BamewaU^  and  Starr,  showed  cause.    The  lease  was 

I  sufficiendy  proved.  First,  proof  of  the  counterpart  by  the  subscribing 
witness  is  evidence  of  the  ori^nal  lease,  where  it  appears  diat  it  has  been  as- 
signed to  the  defendant.  Per  Tracy,  Com,  Dig.  Tutmoignt,  (B.  4.)  Secondly, 
it  was  not  necessary  to  prove  the  execution  of  it  by  the  subscribing  witness, 
because  it  was  produced  by  one  to  whom  the  defendant,  who  had  taken  a  bene- 
ficial interest  under  it,  had  delivered  it.  This  Case  is  not  distinguishable  in 
principle  from  Fearee  v.  Hooper,  3  Taunt  60,  and  Orr  v.  Momce,  3  B.  dt^ 
B.  130.  And  here  the  delivery  of  the  lease  to  another  person  is  an  additional 
acknowledgment  by  the  defendant  of  its  validity.  Besides,  in  this  case  the 
defendant  has  admitted  the  lease  and  the  assignment  indorsed  upon  it  to  be 
valid,  by  the  recital  of  them  in  his  deed  of  assignment  to  Daniel ;  and  that  of 
itself  is  sufficient  against  him.  Ford  v.  Grey,  1  Salk.  285.  Com.  Dig.  Teat' 
moigne,  (B.  6.)  There  is  not,  then,  any  ground  for  a  new  trial,  neither  ought 
the  judgment  to  be  arrested,  for  the  action  is  clearly  maintainable.  The  defend- 
ant having  accepted  the  assignment  of  the  lease,  subject  to  the  performance  of 
the  covenants,  there  was  a  legal  obligation  upon  him  to  perform  those  cove- 
nants ;  and  he  having  wrongfully  neglected  to  perform  them,  and  Uiereby  caused 
a  damage  to  the  plaintiffs,  is  answerable  in  an  action  on  the  case  founded  upon 
a  breach  of  duty.  For  covenant  does  not  lie  upon  an  agreement  without  deed, 
but  an  action  upon  the  case,  Fltz.  N.  B.  145,  Com.  Dig.  Covenant,  (A.  1.) 
•fiOAl   '^^^  assignment  by  the  plaintiffs  to  the  defendant  is  not  the  deed  *of  the 

-I  defendant,  but  a  deed-poll,  and  therefore,  only  the  deed  of  the  assignors, 
Co.  Lit.  363  b.  There  are,  indeed,  some  cases  where  a  party  not  sealing  has 
been  held  to  be  bound  in  covenant ;  but  these  are  exceptions  to  the  general 
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fAe^  ftud  dilTer  ih  evtfy  respect  (etciBpt  the  absence  df  sealw)  ftom  the  pt^ 
sent  case.  Thus  in  wOt  v.  Ctnnberfand,  €ro.  Jac.  521,  Queen  EUzttbdh^ 
by  letters  patent,  let  to  one  JfWinm  Crnnbertand^  a  water-mill,  &c.,  wherein 
were  these  words :  •*  And  the  said  PPUliam^  and  his  assigns  shall  repair,  and 
Leave  in  repair,  the  said  water-mill,'*  Ac. :  the  question  was,  whether  these 
Words  in  the  patent,  to  which  the  queen^s  seal  only  was  affiled,  should  emxie 
as  a  covenant  to  bind  the  lessee  ;  and  it  was  resolved  that  they  should,  *«  for 
the  lessee  takes  thereby,  because  it  is  matter  of  record,  although  in  show  they 
are  the  words  of  the  lessor  only,  yet  he  accepting  thereof  and  enjoyir^ir  it,  it  is 
as  well  his  covenant  in  fact,  and  shall  bind  him  as  strongly  as  if  it  had  been  a 
covenant  by  indenture.**  But  this  assignment  is  neither  a  necord  nor  an  inden- 
ture, nor  does  it  contain  words  of  express  covenant  Also  in  the  report  of 
that  case  in  2  SoU,  Rep,  p.  63,  a  case  is  cited  from  the  99  Ed.  9,  8,t  three 
persons  were  tnttxxjftd  by  deed,  and  there  were  severa)  eovenants  in  the  deed 
on  the  part  of  mRfwffkei^  and  only  two  sealed  the  deed,  yet  inasmuch  as  the 
third  etUered  and  agreed  to  die  estate  conveyed  by  the  deed,  he  was  held  to  be 
bound  in  a  writ  of  covenant  by  the  sealing  m  his  companions.  There  it  was 
the  intent  of  die  parties  that  all  the  three  fiaj^ee&  should  execute  the  deed,  and 
fte  third  did  agree  to  *it,  and  entered,  and  this  was  considered  tanta*  r^^g^^ 
mount  to  his  executing  it  In  the  present  deed-poll  of  assignment  it  was  *■ 
never  intended  that  die  defendant  should  execute  it :  theiid  is  no  express  eovq^ 
nant  on  the  part  of  the  defendant  and  no  companion  by  wliose  sealing  he  can 
be  bound.  But,  if  covenant  would  Ue,  it  does  not  follow  that  ease  will  not  also  lie ; 
fer  in  JRnfyridt  v.  Tlkontlon,  2  W.  Bl.  1111,  it  was  held  that  case,  in  natare 
of  waste,  would  lie  against  the  tenant  for  years  after  the  expiration  of  his  tem 
as  well  as  Covenant  This  action  is  not  an  action  ob  the  ease  in  the  nature  of 
waste.  In  order  to  maintain  that  action,  it  is  necessary  for  the  plaintiff  to  have 
a  reversionaty  estate  :  an  assig^mnr  has  no  reversion.  But  this  is  an  action  on 
the  case  founded  upon  flie  relation  constituted  by  this  deed-pdl  of  assignment 
between  the  plaintitls  and  the  defendant :  the  latter  stands,  with  respect  to  the 
former,  in  the  situation  in  whidi  they  originally  stood  lo  die  lessor,  who  havingi 
under  the  express  covenants  in  the  lease,  recovered  damages  against  the  plain* 
tiffs,  it  is  fit  diat  those  damages  idiould  be  teimbursed  to  the  pfaiintiffs  by  the 
defendant  who  took  the  premises  from  them,  the  breaches  of  covenant  having 
been  committed  during  the  time  he  continued  ass^nee.  It  has  been  said  ^al 
in  equity  an  assignee  is  in  sudh  a  case  as  the  present  liable  to  the  lessee,  aid 
that  he  cannot,  having  taken  the  premises  subject  to  the  performance  of  th* 
covenants,  insist  that  the  lessee,  as  assignor,  should,  in  his  place,  be  subject  to 
perform  the  covenants,  Staines  v.  Morria,  1  Ves.  ic  Beames,  8.  The  langiMig^ 
of  this  declaration  is  that  which  is  adopted  by  the  common  law  when  it  seeks 
to  raise  an  equitable  liability  into  a  legal  duty.  *rhe  defendant  accepted  the 
assignment,  subject  *to  the  performance  of  the  covenants  in  the  lease  :  r«gAo 
t  became  his  duty  to  perform  them,  and  he  has  been  guiltv  of  a  breach  *■ 
of  that  duty,  by  reason  of  which  the  plaintiffs  have  been  damnified.  There  is 
a  wrongful  act  done  by  the  defendant  and  a  consequential  damage  to  the  plain- 
iffs,  and,  consequenUy,  an  action  on  the  case  founded  upon  that  wrongful  act 
is  maintainable.  It  may  be  true  that  aaawnpHt  is,  also,  maintainable ;  but  that 
is  because  the  law  implies  a  promise  to  do  tnat  which  a  party  is  legally  liable 
to  perform.  It  was  competent  to  the  plaintiffs  in  this  case  to  declare  either  in 
tort  or  aaaumpaitt  and  to  describe  their  cause  of  acti<m,  either  as  founded  on  a 
breach  of  duty,  or  on  a  breach  of  promise  implied  by  law  firom  that  duty. 

Taddy,  Serjt,  and  Plaits  contra.  The  general  rule  is,  that  it  is  incumbent 
<(m  a  party  to  prove  the  execution  of  a  deed  by  the  testimony  of  the  subscrib* 
Ing  witness.  The  exception  to  that  rule  is,  tnat  where  an  instrument  comes 
out  of  the  possession  of  an  adverse  party,  who,  at  the  time  when  he  produces 

t  Accordiog  to  the  report  in  the  Year-book,  this  was  an  aetioa  of  debt. 
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it,  is  possessed  of  a  beneficial  int^rett  utider  it*  jproof  of  the  exeeulioB  of  it  » 
unnecessary.  This  is  not  a  oase  within  ^e  etceptfon,  beoaase  the  de^dant 
was  possessed  of  no  benefieial  interest  under  tiie  leaset  eitfier  at  the  time  of  thd 
trial  or  at  the  determination  of  the  term  When  the  pUiniifls'  cause  of  action 
accrued.  Then  as  to  the  right  of  the  pkimitfs  to  maintain  this  action* 
the  law  does  not  imply  any  duty  in  th6  aiisignM  of  a  lease  towardu 
the  assignor  to  perform  the  covenants  in  die  lease.  The  assignee  is 
liable  to  the  lessor  for  any  breach  of  Covenant  by  reason  of  privity  of  estate^ 
But  there  is  no  privily  of  estate  between  a  lessee  and  the  assignee,  for 
*5091  ^^^  former  by  ^assignment  parts  with  his  while  interests  The  assignee 
•1  cannot  become  bound  to  the  lessee  to  perform  the  covenants  without  an 
express  contract.  That  has  been  the  understanding  in  the  profession  ;  for  it 
has  been  the  general  practice  for  the  assignor  of  a  lease  to  take  a  bond  or  deed 
of  indemnity  firom  the  assignee.  But  assuming  that  some  action  is  maintain* 
able,  an  action  upon  the  oase  founded  upon  a  breach  of  duty  is  not  the  proper 
Ibrm  of  action,  but  either  covenant,  which  is  founded  upon  a  contract  under 
seal,  or  asaumpnt,  which  is  an  action  on  the  case  founded  upon  a  promise  not 
under  seal.  The  lease  was  assigned  to  the  defendant  subject  to  the  performance 
of  the  covenants,  and  he  took  possession  of  ^e  premises  demised  by  the  lease 
under  that  assignment  The  law  may  thence  hnply  a  covenant  or  promise  ott 
his  part  to  perform  the  covenants,  and  the  asidgnment  in  this  instance  being  by 
deed,  the  law  will  imply  a  covenant  on  the  part  of  the  assignee.  In  1  Eollt*$ 
Abr.  516,  Cot.  (B,)  pL  1>  it  is  laid  down,  that  covenant  lies  for  breaking  a  cov- 
enant by  the  lessee  in  the  king's  patent,  though  the  lessee  did  not  seal  any 
counterpart,  for  his  acceptance  charges  him ;  and  in  Co,  lAH.  231  a.,  if  a 
lease  be  to  A,  and  A.  by  indenture,  ami  A,  seal  a  counterpart,  and  B.  agreet  to 
the  lease  but  does  not  seal,  yet  B,  may  be  sued  for  covenant  broken.  Here 
fSttt  assignee  has  agreed  to  the  assignment,  for  he  has  taken  possession  of  the 
premises  intended  to  be  Conveyed  to  him.  He  is  therefore  liable  in  covenant, 
although  he  did  not  seal  the  deed.  Ktnh/side  v.  7%omifon,  2  Sir  W.  Blackst. 
1111,  is  relied  upon  as  an  authority  to  show  that  case  will  lie  as  well  as  cove^ 
•6001  "^^^*  There  an  •action  on  the  case  in  the  nature  of  waste  was  brought 
J  by  the  lessor  against  a  tenant  for  years  after  the  expiration  of  his  term, 
for  breaches  of  covenants  contained  in  the  lease.  The  foundation  of  that  action 
was  that  the  lessor  was  injured  in  his  reversion,  but  here  the  plaintiffs,  having 
assigned  their  whole  interest,  had  no  reversbn.  In  Jonei  v.  i?i7/,  7  Taunt  901, 
the  lessee  had  covenanted  to  repair  the  premises  during  the  term,  and  to  yi^ld 
up  the  same  at  the  end  of  the  term  as  well  repaired,  and  in  as  good  conmtion 
as  the  same  should  be  when  finished  under  the  direction  of  J,  M»  It  was  held 
that  an  action  on  the  case  in  the  nature  of  waste  could  not  be  supported  against 
the  assignee  of  the  lessee  for  suffering  the  premises  to  be  out  of  repair  during 
a  part  of  the  term,  and  after  the  expiration  of  the  term  wrongfully  yielding 
diem  up  in  a  much  worse  condition  dian  when  the  same  were  finished  under 
the  direction  of  J.  Af,  Thirdly,  assuming  that  covenant  will  not  lie  against 
the  assignee,  because  he  has  not  bound  himself  by  deed  under  seal  to  perform 
the  covenants  in  the  lease,  still,  if  there  be  any  remedy,  the  law  may,  from  the 
&ct  of  his  having  accepted  the  possession  of  the  premises  subject  to  the  per- 
formance of  the  covenants,  imply  a  promise  on  his  part  to  perform  those  cove* 
nants  ;  ahd  then  assumpsit^  which  is  an  action  upon  the  case  founded  upon  a 
promise,  ought  to  have  been  the  form  of  action  adopted. 

Abbott,  C.  J.  I  am  of  opinion  that  this  rule  ought  to  be  dischaiged.  The 
ground  of  the  application  for  a  new  trial  was,  that  although  the  lease  made  to 
MQi  1  the  testator  of  die  plaintiffs  was  produced,  either  by  die  •defendant  or  a 
*  person  claiming  under  him,  it  could  not  be  used  in  evidence  by  th6 
plaintiffs,  without  calling  the  subscribing  witness  to  prove  the  execution  of  that 
instrument.  I  am  clearly  of  opinion  that  as  against  the  present  defendant  it 
was  unnecessary,  both  with  reference  to  die  subject-matter  of  the  lease,  and 

Vol.  XI.^70  8  b 


602  BuRNBTT  V.  Lynch.  T.  T.  1 826.  [601 

with  reference  to  the  parties.  It  was  proved  at  the  trial  that  the  plaintiffs'  tes- 
tator had  executed  a  lease,  and  that  the  plaintiffs,  his  execntors,  had  assisned 
that  lease  to  the  defendant,  and  that  the  latter  had  executed  a  deed  by  which 
that  lease  was  again  assigned  to  one  Damd^  which  deed  so  executed  by  Lyneh^ 
recited  the  lease  which  had  been  granted  to  the  testator  of  the  plaintiffs.  That 
recital  was,  as  against  Lyneh^  abundant  evidence  of  the  existence  of  the  origi- 
nal lease.  Upon  that  short  ground,  I  think  the  lease  was  sufficiently  prov^ 
Upon  the  other  ground,  abo,  I  think,  that  the  evidence  was  sufficient,  because, 
although  the  defendant  had  quitted  possession  before  the  lease  expired,  still  he 
had  held  under  the  very  lease  during  part  of  the  term. ' 

Then  as  to  the  motion  in  arrest  of  judgment,  the  facts  appear  to  stand  thus : 
A  lease  had  been  granted  to  Sir  Robert  iumeitf  whereby  he  had  covenanted 
to  pay  rent  and  perform  the  other  covenants  contained  in  the  lease.  The  plain- 
tiffs his  executors)  aflerwards  assigned  that  lease  to  Lynch^  the  defendant,  and 
by  the  terms  of  that  assignment  Lynch  waa  to  hold,  subject  not  only  to  the 
payment  of  rent  but  to  the  performance  of  the  covenants.  It  is  true  he  entered 
mto  no  express  covenant  or  contract  that  he  would  pay  the  rent  and  perform 
the  covenants.  But  he  accepted  the  assignment  subject  to  the  performance  of 
the  covenants ;  and  we  are  first  to  consider  whether  any  action  will  lie  against 
him.  If  we  ^should  hold  that  no  action  will  lie,  this  consequence  will  rtitQa 
follow,  that  a  man  having  taken  an  estate  from  another,  subject  to  the  ■- 
payment  of  rent,  and  the  performance  of  the  covenants,  and  having  thereby 
mduced  an  understanding  in  that  other,  that  he  would  pay  the  rent  and  perform 
the  covenanto,  will  be  allowed  to  cast  that  burden  upon  Uie  other  person.  Rea- 
son and  common  sense  show  that  that  never  could  be  intended ;  and  if  the  law  of 
England^  allowed  any  such  consequence  to  follow,  in  thslt  case  it  would  cease 
to  be  a  rule  of  reason.  Then,  if  some  action  will  lie,  the  next  question  arises. 
What  must  be  the  form  of  the  action  ?  It  has  been  contended  that  if  any  ac- 
tion will  lie,  it  must  be  an  action  of  covenant  I  think  an  action  of  covenant 
is  not  maintainable,  for  an  action  of  covenant  is  of  a  technical  nature.  It  can- 
not be  maintained,  except  against  a  person  who,  by  himself,  or  some  other  per^ 
son  acting  on  his  behalf,  has  executed  a  deed  under  seal,  or  who  (under  some 
very  peculiar  circumstances,  such  as  those  mentioned  in  Co.  Litt.  231  a.)  has 
agreed  by  deed  to  do  a  certain  thing.  Here  the  defendant  has  not  engaged  by 
deed  to  perform  the  covenants,  and,  consequently,  covenant  will  not  lie.  Then 
will  an  action  of  assumpsit  lie  T  I  think  it  would ;  but  why  ?  Because  the 
defendant  has,  by  taking  the  estate  subject  to  the  payment  of  rent,  and  the  per- 
formance of  the  covenants  in  the  original  lease,  thereby  made  it  his  duty  to  pay 
the  rent  and  perform  the  covenants ;  and  if  by  neglecting  that  duty  a  burden  is 
cast  upon  the  person  from  whom  he  took  the  estate,  it  seems  to  me  that  the  law 
will  implpr  a  promise  as  arising  out  of  that  duty,  and  in  that  case  the  action  of 
assumpsit  will  lie.  But  it  by  no  means  follows,  that,  because  a  promise  may 
be  implied  by  law,  this  action  on  the  case,  which  is  in  terms  founded  on  the 
*breach  of  that  duty  from  which  the  law  implies  a  promise,  may  not  r«|^o 
also  be  maintainable.  Kinlyside  v.  Thornton,  is  an  authority  from  ^ 
which  it  may  be  inferred  that  either  assumpsit  or  case  will  lie.  The  only  case 
which  militates  against  the  plaintiffs  is  that  of  Jones  v.  Hilt,  7  Taunt.  392,  the 
facts  of  which  were  very  similar  to  the  present.  But  I  think  the  attention  of 
the  court  was  not  called  to  the  true  ground  on  which  the  plaintiffs*  case  was 
founded.  It  was  contended  for  the  plaintiffs  that  an  action  on  the  case  was  not 
maintainable  for  permissive  waste.  The  court  did  not  decide  that  point,  but 
merely  that  it  was  impossible  it  should  be  waste  to  omit  to  put  the  premises 
into  such  repair  as  A.  B,  had  put  them  into.  Kinfyside  v.  TTiorntorif  was 
there  cited ;  but  it  was  not  aiguea  that  by  the  acceptance  of  the  assignment  it 
became  the  duty  of  the  assignee  to  do  the  very  thing,  the  omission  to  do  which 
w&s  made  the  subject  of  complaint.  The  case  was  not  put  on  the  ground  that 
a  duty  had  arisen.     Here  that  ground  has  been  taken ;  and  I  think  tliat  a  dut^ 
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did  arise  when  the  defendant  accepted  the  aMignment  of  the  leaee.  subject  to 
the  performance  of  the  corenants,  and  that  as  a  breach  of  that  duty  has  been 
committed,  a  special  action  on  the  case  may  be  maintained.  The  rule  for  a 
new  trial,  and  for  arresting  the  judgrment,  must,  therefore,  be  dischai^pd. 

BATiKT,  J.  I  agree  with  my  Ix>rd  Chief  Justice  upon  both  pomts.  My 
opinion  upon  the  first  point  is  founded  upon  this,  that  the  deed  came  out  of  the 
*6041  P^®^^<^^  ^^  ^  party  who  must  be  considered  as  identified  *with  the 
J  defendant,  and  that  it  was  a  deed  under  which  the  defendant  and  the 
party  claiming  under  him  had  taken  all  the  interest  which  they  professed  to 
take.  A  distinction  has  been  taken  between  this  and  the  other  cases  cited  in 
argument,  on  the  ground  that  the  defendant  at  tfie  time  when  the  deed  was  pro- 
duced in  this  case  had  no  lonp^er  any  existing  interest  under  the  deed :  I  think 
that  is  immaterial.  My  opinion  is,  that  it  is  not  competent  to  a  party,  who  has 
taken  under  a  deed  all  the  interest  which  that  deed  was  calculated  to  give,  to 
dispute  its  due  execution. 

Upon  the  other  point  it  is  not  necessary  to  decide  whether  asmmptit  or  cot- 
enant  will  lie  ;  but  I  have  no  difficulty  in  saying,  that  an  action  upon  the  case 
founded  upon  the  tort  will  lie,  on  this  ground,  that  firom  the  facts  stated  in  this 
declaration  the  law  raises  a  duty  in  the  defendant  to  perform  the  covenants,  that 
there  has  been  a  breach  of  that  duty,  and  that  damage  has  accrued  to  the  plain- 
tifls  in  consequence  of  that  breach  of  duty.  In  this  case  the  defendant  took 
the  lease  as  the  assignee  of  the  plaintifis,  subject  to  the  payment  of  the  rent 
and  the  performance  of  the  covenants.  Sir  B.  Burmtt^  (or  his  representative,) 
in  the  character  of  lessee,  was  liable  by  express  covenant  to  the  lessor  for  the 
performance  of  the  covenants  in  the  lease.  The  latter  had  a  right  from  time 
to  time  to  claim  from  Sir  Robert  BumeiU  the  rent  and  a  compensation  for  the 
non-performance  of  the  covenants.  As  soon  as  the  lessee  assigned,  the  lessor 
then  had  his  option  to  claim  his  rent  or  a  compensation  for  the  non-performance 
of  the  covenants  either  from  the  lessee  or  his  assignee.  The  lessee  could  not 
be  hurt  if  it  was  claimed  of  him,  if  he  in  that  case  had  his  remedy  over  against 
*60fil  ^^  assignee,  and  the  assignee  could  not  be  hurt  'because  he  had  taken 
•I  the  property  subject  to  the  payment  of  rent  and  the  performance  of  the 
covenants.  And  if  he  has  been  guilty  of  negligence  with  reference  to  those 
conditions,  and  the  plaintifis  have  been  damnified  by  that  negligence,  they  have 
thereby  acquired  a  right  of  action.  There  is  a  duty  from  the  defendant  to  the 
plaintiffs  implied  from  the  very  nature  and  state  of  things  which  existed  be- 
tween the  parties.  That  duty  appears  to  me  to  be  very  accurately  stated  in 
the  declaration,  where  it  is  described  as  commensurate  with  the  tmie  during 
which  the  assignee  had  an  interest  in  the  premises.  It  is  unnecessary  to  go 
through  the  cases  in  which  it  has  been  decided,  that  although  there  be  an  ex- 
press contract,  a  party  is  not  bound  to  resort  to  that  contract  as  the  gist  of  the 
action,  but  he  may  declare  on  the  tort,  and  say  that  the  party  has  neglected  to 
perform  his  duty.  In  Didumi  v.  Clifton^  2  Wils.  319,  the  plaintifif,  an  owner 
of  a  ship,  declared  that  he  had  retained  and  employed  the  defendant  in  his  ser^ 
vice  to  be  master  and  commander  of  the  vessel,  and  to  receive  on  board  at 
Brought  in  the  county  of  Vorkt  fifry-six  quarters  of  malt,  and  to  carry  and 
convey  ihe  same  by  water  from  thence  to  a  place  called  B.  in  JbrArsAtVe,  and 
at  H.  to  deliver  the  same  to  w^.  B,  Now  there  can  be  no  doubt  that  an  action 
of  asMiimpnt  might  have  been  maintained  against  the  captain  for  not  receiving 
and  carrying  the  com,  or  for  not  taking  care  of  the  cargo ;  but  there  the  plain- 
tiff described  the  contract  in  specific  terms,  and  brought  case  against  the 
defendant  for  negligence  in  the  performance  of  his  duty.  That  could  only  be 
*60fil  ^^^^^^^  ^^^  express  contract  between  the  parties  created  a  duty,  for  *the 
-I  breach  of  which  an  action  of  tort  might  be  maintained.  The  decision 
in  Bretherion  v.  fVood^  3  B.  d(  B.  64,  and  other  cases,  are  all  founded  upon 
the  same  ground.  This  is  not  an  action  upon  the  case  in  the  nature  of  waste, 
but  an  action  brought  by  a  party  to  recover  compensation  in  damages,  because. 
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Ae  defendant  hafe  nei  jMrfonsed  thst  dttty  which  between  liiiii  and  the  pkin^ 
tiff  he  was  botoind  to  lierform*  iTiey  wete  in  the  relative  situation  of  lessee 
and  assignee ;  and  tfro  tasignee  faaving  accepted  the  premiaeB  subject  to  th^ 
performance  <^f  the  covenants^  there  was  a  duty  irapoeed  npon  him  by  law  la 
perform  those  eovenanta  e  ihere  Was  a  n^ect  of  that  daty^  and  a  damage  ae 
oruii^  therefrom  lo  the  plaintiffs*  To  recover  a  compensation  for  that  damagev 
I  think  the  action  Iras  mainlaeifiable. 

HoLROYD,  J.  I  think  that  the  lease  was  propeiiy  receited  in  evidence  with- 
out proof  of  exeeution  by  the  sabscribkig  witness^  inasmuch  as  it  came  out  of 
the  hands  of  the  defendant  or  of  a  person  who  claiiaed  under  the  defendant, 
and  had  enjoyed  Ihe  premises  under  it.  Coming  ftdm  such  patties,  I  think  it 
might  be  taken  as  evidence  without  any  other  proof.  The  other  question  lies 
in  a  very  narrow  compass.  The  plaintiffs,  as  die  representatives  of  the  testa- 
tor, were  subject  to  the  payment  of  rent  and  the  performance  of  the  covenants 
contained  in  the  lease.  The  declaration  aUeges  that  the  defendant  knew  of 
those  circumstances.  The  plaintiffs  assigned  £e  lease  to  ihe  defendants,  sub- 
ject to  the  pajrment  of  the  rent  and  the  performance  of  the  tovenants,  and  the 
defendant  entered  into  possession.  The  consequence  wa%  that  he  thereby 
*lDok  away  the  tenancy  irom  Ihe  orighial  lessee,  vad.  it  became  vested  in  rygM 
him  as  assignee.  He  had  the  benefit  of  the  estatev  and  then  npon  the  ^ 
maxim,  pti  commddum  aenUi  onus  ei  tentire  debet^  he  is  liable.  Uidess  there 
had  been  an  express  covenant,  the  lessor  could  not  Me  fhe  onginal  lessee  for  a 
breach  of  the  covenantfei  eommitted  after  he  had  assigned.  Then  what  is  the 
effect  of  the  assirnmentf  The  assignee  by  vutue  of  it  stands  in  the  situation 
of  the  lessee,  tod  becomes  bound  to  pay  the  tent  and  to  perform  the  covenants. 
By  acceptmg  the  assignment,  he  statei  that  he  is  Subject  to  the  rent  and  the 
perfoitnance  of  the  covenants.  I  think,  therefore,  that  he  i*  bound  to  perform 
them  not  merdy  by  e  moral  obligation^  but  by  a  le^  obligation,  created  by 
the  common  law^  from  the  foots  stated  in  the  declaration.  The  assignee  stano- 
ii^  tti  the  situation  of  liw  original  lessee  is  liable  by  the  common  law  to  all  the 
duties  which  were  cast  upon  the  lessee  by  means  of  his  covenants  in  the  lease. 
And  if  that  be  so,  the  oonseqnence  seems  to  follow  that  an  action  on  the  case 
will  lie  agahist  the  assiffnee  when  he  neglects  to  dischatge  ^ose  duties.  I  think 
that  is  the  proper  remedy.  I  have  considerable  doubt  whetiber  covenant  would 
lie;  but  even  if  it  would,  that  would  not  take  away  ftom  the  plaintiffs  the  right 
to  maintain  an  action  npem  the  ease.  If  neither  case  nor  covenant  is  maintain* 
Mci  the  consequence  would  be  that  the  plaintiffs  who  have  been  sued,  and 
who  have  paid  large  damages  for  breaches  of  covenant  committed  after  they 
assigned,  would  Imve  no  remedy.  And  the  defendant,  although  he  had  the 
benefit  of  the  estate,  would  not  be  hound  either  to  pay  rent  or  perform  the 
covenants*  It  would  be  pregnant  wiA  great  injuetioe  if  we  were  compelled  so 
to  decide.  I  think,  however,  that  we  are  justified,  by  the  principles  of  r«gAg 
the  common  law  in  holding  that  die  defendant  is  liable  in  this  form  of  ^ 
action. 

LrTTLEDALE,  J.  I  thiidc  suJSIcient  evidence  was  given  of  the  execution  of 
the  lease,  for  the  reasons  already  stated  by  the  court.  The  next  question  is, 
whether  an  action  be  maintainable  at  all;  and  if  it  be,  then  whether,  in  point 
of  form,  it  should  have  been  ease  or  covenant.  Upon  the  question,  whether 
any  action  be  maintainable,  under  the  circumstances  stated  in  the  declaration, 
by  the  origteal  lessee  against  the  assignee,  I  own,  for  some  time  I  had  conside* 
rtible  doubt.  Thete  is  no  instance  of  any  such  action  in  any  of  the  books. 
On  tfie  first  view  of  it,  there  does  not  appear  to  be  between  the  lessee  who 
assigns  his  whole  intorest,  and  the  assignee,  that  privity  which  is  necessary  to 
maintain  any  action  whatever.  The  practice  in  the  profession  has  been  for 
tfa^  lessee  to  take  from  the  assignee  a  bond  or  a  eonvenant  to  indemrify,  and 
not  merely  to  assign  by  a  deed-poll.  But  at  the  same  time,  it  appears  to  me 
that,  on  principle,  an  action  on  the  case  may  be  maintained  by  an  original 
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leasee  against  hit  aasifnee^  If  aii  actioa  vere  not  maintaiiiable  where  no  bond 
Mr  eovenani  haB  lieeii  takaiu  the  o<Hi0eque«ee  voold  be,  thoU  if  the  original 
lessor  chose  to  sue  die  le^ieei  and  not  thet  assigBee,  the  leasee  would  be  left 
without  any  remedy  whatever,  and  woatd  have  to  pay  ike  rent  during  the 
whole  term,  and  be  answerable  for  bceachee  of  ooiirenant,  althouffh  the  assignee 
occupied,  and  committed  those  breaohes»  There  does,  ibm&ove,  appear  to 
be  very  good  reason  why  such  an  action  should  be  maintainable.  Then  it  is 
said,  if  any  action  will  lie,  it  must  be  an  action  of  covenant ;  but  it  appears 
*fi091   ^^  ^^  ^^^  ^^^^  ^^  assignment  has  *been  made  by  deed  poll  executed 

^  by  the  assignor,  and  not  by  the  assignee.  I  therefore  think  that  cove-  • 
nant  will  not  lie.  An  action  of  covenant  will  lie  by  the  lessee  against  the 
lessor  upon  the  word  ^  demist^^  in  the  lease ;  but  that  word  imports  a  covenant 
in  law  on  the  part  of  the  lessor  that  he  has  good  title,  and  that  the  lessee  shall 
quietly  enjoy  during  the  term,  and  therefore  if  the  lessee  be  ousted  during  the 
term,  an  action  of  covenant  will  he  by  him  against  the  lessor ;  but  the  word 
assign  in  this  deed  doH  does  not  import  any  covenant  or  contract  on  the  part 
of  the  assignee,  but  is  a  mere  description  of  the  interest  emiveyed.  It  is  true 
that  the  lessee  does  not  assign  the  term  generally,  but  that  he  assigns  it  subject 
to  the  payment  of  the  rent  and  the  performance  of  the  covenants.  The  assign- 
ment being  by  deed  poll  does  not  however  contain  any  contract  oa  the  part  of 
the  assignee,  and  in  order  to  enable  the  assignor  to  maintain  covenant  against 
the  assignee,  there  must  be  a  contract  under  seal  by  the  latter.  But  it  is  said 
that  the  plaintiff  ought  to  have  brought  aaaumpnlf  that  being  the  form  of  action 
best  adapted  to  his  case.  AammpsU  hes  where  a  party  claims  damages  in 
consequence  of  a  breach  of  promise  not  under  seal.  That  promise  may  either 
be  express  or  it  may  be  implied  from  a  legal  obligation  to  do  a  particular  act. 
Where  there  is  an  express  promise,  and  a  legal  obligation  results  from  it,  Uien 
the  plaintiff's  cause  of  action  is  most  accurately  described  in  aasumpsUf  in 
which  the  promise  is  stated  as  the  gist  of  the  action.  But  where  from  a  given 
state  of  facts  the  law  raises  a  legal  obligation  to  do  a  particular  act,  and  there 
is  a  breach  of  that  obligation,  and  a  oonsequential  damage,  there,  although 
assumpsit  may  be  maintainable  upon  a  promise  implied  by  law  to  do  the  act, 
'^6101  ^^^^^  ^^  action  on  the  case  founded  in  tort  is  the  *more  proper  form  of 

J  action,  in  which  the  plaintiff  in  his  declaration  states  the  facts  out  of 
which  the  legal  obligation  arises,  the  obligation  itself^  the  breach  of  it,  and  the 
damage  resulting  from  that  breach.  For  that  is  the  most  acourate  description 
of  the  real  cause  of  action  $  and  that  form  of  action  in  which  the  real  cause  of 
action  is  most  accurately  deecribed,  is  the  best  adapted  to  every  case.  If  the 
plaintiffs  in  this  case  cannot  say  that  the  defendant  undertook  to  pay  the  rent 
and  to  perform  the  covenante,  and  has  not  done  so,  assumpsit  is  not  the  form 
of  action  the  best  adapted  to  bis  cause  of  complaint  If  a  regular  contract  to 
indemnify  had  been  executed,  or  there  had  been  any  express  promise  by  the 
assignee  to  pay  the  rent  and  perform  the  covenants,  and  a  breadi  of  that  pro* 
inise,  then  an  action  Qtassunimt^  founded  upon  that  breach  of  promiset  would 
lie  by  the  lessee  by  reason  or  the  damage  dieiehy  sustained,  and  woold  be  the 
more  proper  forsa  of  action.  Tke  very  ground  oi  the  aetioa  would  be  that  the 
pkintw  were  dangnified  by  reason  of  their  having  to  pevfbnn  that  which  the 
assignee  ought  to  Iwvo  peifomed^  But  in  that  oase  the  action  would  be 
founded  upon  the  prowusf  to  indemmfy*  Here  fbere  haYUig  been  neither  an 
express  contract  to  indemnify*  nor  smy  expreea  promise  to  pecfona  the  covo* 
Bante»  I  think  an  aotioii  on  the  oase^  fonadad  upon  a  hseach  of  dn^,  is  mors 
proper  than  an  aotioQ  otasatmsfsii^  fousMledum  thehseadi  of  a  aappoaed  pror 
Quae.  The  gronnd  of  the  pifseMi  aotioa  ie  the  daniue  ssauUng  to  the  phun^ 
life  fiKNB  a  defimb  of  diilgr  by  thA  defrndant.  The  My  w!m  nol  to  he  peiw 
foinedtotfwphjaliA^bttltotteoa|nudl^^  But 

fb#  ivABMSt  whkk  th*  defwdafl  had  waa  demed  tfom  the  plaiiililb»  and  il 
is  19  eooseqiMiioa  of  Hm  n^eol  of  dntgr l^r  the  dsfcndnii  thai  thapUiitift 

8i2 


606  Fbost  v.  Bollakd.  T.  T.  1836.  [«611 

^have  been  damnified,  the  original  landlord  having  recovered  againet  them 
damages  by  reason  of  breaehes  of  covenant  contain^  in  the  lease,  committed 
after  they  assigned  to  the  defendant  A  breach  of  duty  in  the  defendant, 
and  a  damage  resulting  therefrom  to  the  plaintiffs,  is  a  proper  subject  for  an 
action  on  the  case  in  tort*  For  these  reasons  I  agree  that  the  rule  for  a  new 
trial,  or  for  arresting  the  judgment,  must  be  discharged. 

Rule  disehaiged. 


JOHN  FROST,  Clerk  to  the  Commissioners  under  the  Local  Paving  Act, 
12  O,  3,  e.  60,  V.  JAMES  BOLLAND,  et  al..  Assignees  of  MARSH, 
STRACEY,  FAUNTLEROY,  and  GRAHAM,  Bankrupts. 

Where,  by  etatute,  it  wu  enacted,  "  that  in  caae  any  treaanrer,  collector,  officer,  or  alktr 
person  appointed  by  the  commiasioners  having  the  control  of  the  pavementa  of  any  placea 
mentioned  in  the  act,  for  the  collection  and  receipt  of  nioneya  to  be  collected  and  received 
by  virtue  of  anv  ratea  and  aaaeaamenta,  &c.,  ahall  happen  to  become  bankrupt  before 
he  ahall  have  tiillv  paid  and  aatiafied  all  moneya  received  by  him  or  them,  for  or  in 
reapect  of  any  aucn  ratea  or  aaaeaamenta.  or  for  or  on,  ae«»unt  qf  the  commiaaionera,  &rC., 
the  aaaigneea  ahall  pay  in  fall  all  the  money  dne  to  each  commiaaionera,  (if  the  bank- 
rupt'a  eatate  bo  aumcient,)  in  preference  to  all  debta,  except  thoae  due  to  the  king: 
Held,  that  bankera  employed  by  the  commiaaionera,  without  anv  actual  appointment, 
were  within  the.worda  **  other  peraona"  uaed  in  thia  aection,  aa  being  in  the  nature  ot 
treaaurera,  and  that'  inaamuch  aa  the  atatute  did  not  require  the  appointment  of  trea- 
aurera,  coUectora,  dtc.  to  be  in  writing,  the  employment  waa  equivalent  to  an  appoint- 
ment. 

The  aame  atatute  enacted,  that  the  commiaaionera  might  aue  in  the  name  of  their  clerk  for 
the  recovery  of  any  penalty  or  rate,  or  any  other  aum  or  aiima  of  money  at  any  time 
due  and  payable  from  or  by  any  water  or  gaa  company,  or  commiaaionera  of  aewera, 
or  any  other  pergon  or  pergontt  due  or  payable  by  virtue  of  any  local  act  or  that  act: 
Held,  that  the  commiaaionera  might  aue  in  the  name  of  their  clerk  to  recover  from  the 
aaaigneea  of  their  banker  the  balance  in  hia  handa  at  the  time  when  he  became  bank- 
rupt. 

Debt  by  the  plainttflT,  as  clerk  to  the  commissioners  appointed  to  carry  into 
execution  the  local  paving  act  12  G.  3,  c.  69,  against  the  defendants,  who  are 
assignees  of  Marsh,  Stracty,  Fauntleroy,  and  Graham^  bankrupts  under  sepa« 
rate  commissions,  to  recover  the  *sum  of  1070/.  12«.  due,  as  received  rtain 
by  the  bankrupts  to  the  use  of  the  commissioners,  and  which  the  defend-  ■- 
ants,  it  was  insisted,  were  liable,  as  such  assignees,  to  pay  under  provisions  in 
the  general  metropolis  paving  act  57  G.  3,  c.  29,  s.  51,  and  which  entitles  com- 
missioners for  paving  to  a  preference  to  other  creditors.  The  declaration  con- 
tained special  counts,  and  also  a  general  indebitatua  count,  founded  on  the  57 
G,  3,  c.  29,  9.  120.  The  defendants  pleaded  the  general  issue  nil  debeni,  on 
which  issue  was  joined.  At  the  trial  before  Abbott,  G.  J.,  at  the  fFestmimter 
sittings' after  last  Trinity  term,  a  verdict  was  found  for  the  plaintiff  for  1070/. 
^  12«.,  subject  to  the  opinion  of  this  court  upon  the  following  case.  The  local 
and  public  act  12  G.  3,  c.  69,  appoints  commissioners  for  paving  or  otherwise 
improving  certain  streets,  and  other  public  passages  and  places  in  the  pariah  of 
St.  PancroM,  Middlesex.  The  4th  section  enacts,  ^  that  it  shall  and  may  be 
lawful  to  and  for  the  said  commissioners,  (the  previous  section  nominating  the 
commissioners  at  the  time  of  passing  the  act,  and  directing  the  appointment  of 
conuLiBsioners  in  iiiture,)  or  any  seven  or  more  of  them,  at  any  meeting  to  be 
held  in  pursuance  of  that  act,  to  appoint  one  or  more  treasurer  or  treasurers, 
clerk  or  clerks,  collector  or  collectors,  surveyor  or  surveyors,  with  such  allow- 
ances as  they  shall  judge  reasonable,  and  may  also  from  time  to  time  appoint 
such  other  officer  or  oncers  as  they  shall  find  necessary  and  convenient,  and 
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shall  or  may  take  aeeiprity  from  all  such  persona  for  the  due  execution  of  thehr 
respective  offices,  and  may  from  time  to  time  remove  all  or  any  of  the  said 
officer  or  officers*  or  other  person  or  persons,  and  appoint  others  in  the  room  <^ 
*6131  ^^^^  ^^  ^Bta  as  shall  be  so  removed,"  The  76th  section  enacts,  **'  that 

->  the  collector  or  collectors  of  the  rates  and  assessments  aforesaid  shall 
pay  the  money  as  he  or  they  shall  receive  the  same,  to  the  treasurer  or  trea^ 
surers  for  the  time  being  to  the  said  commissioners."  The  77th  section  enacts, 
**  that  as  soon  as  conveniently  may  be  afler  the  treasurer  or  treasurers  of  the 
said  commissioners  shall  at  any  tune  have  received  the  sum  of  500/.  of  the 
moneys  appointed  to  be  received  by  him  or  them,  by  virtue  of  and  for  the  pur^ 
poses  of  this  act,  he  or  diey  shall  from  time  to  time  pay  the  same  into  the  hands 
of  such  banker  or  bankers  as  the  said  commissioners,  or  any  seven  or  more  of 
them,  shall  for  that  purpose  direct,  in  the  name  and  on  the  account  of  the  said 
commissioners ;  and  the  same  shaU  be  disposed  of  by  order  of  the  said  com- 
missioners, or  any  seven  or  more  of  them,  for  the  purposes  of  this  act,  an^  not 
otherwise."  The  70th  section  enacts,  **  that  foiur  times  at  least  in  every  year 
an  account,  from  the  book  or  books  to  be  kept  by  the  collector  or  collectors,  of 
the  sum  or  sums  of  money  as  shall  be  so  assessed,  shaU  be  fiiirly  stated  and 
signed  by  the  collector  or  collectors,  and  delivered  by  him  or  them  to  the  said 
commissioners,  who  are  hereby  empowered  to  give  a  discharge  to  the  said  col- 
lector or  collectors  for  all  such  moneys  as  he  or  they  shall  have  truly  accounted 
for ;  and  in  case  any  treasurer  or  tre^urers,  collector  or  collectors,  officers  or 
other  perions^  shall  happen  to  die  or  become  bankrupts,  before  he  or  they  shall 
have  fully  paid  and  satisfied  all  the  moneys  by  him  or  them  received  by  virtue 
of  this  act,  then  and  in  every  such  case  the  executors,  administrators,  or  other 
legal  representatives,  person  or  persons  possessing  the  estate  and  effects  of 
every  such  treasurer  or  treasurers,  collector  or  collectors,  officer  or  officers,  or 
*ftl41   ^^^^  person  or  ^persons,  or  the  assignee  or  assignees  of  such  bankrupt, 

-I  shall,  out  of  such  estate  and  effects,  pay  unto  the  treasurer  or  treasurera 
for  the  time  then  being  to  the  said  commissioners,  aU  such  sums  of  money  as 
shall  be  in  the  hands  of  such  persons  respectively  at  the  time  of  his  or  their 
death,  or  at  the  time  of  suing  out  any  commission  of  bankrupt  against  him  or 
them,  and  not  paid  over ;  or  so  much  thereof  as  the  said  estate  or  effects  will 
extend  to  pay,  d(c. ;  and  in  case  of  non-payment  of  the  same  by  the  space  of 
ten  days  after  the  same  shall  have  been  demanded,  it  shall  and  may  be  lawful 
to  and  for  the  treasurer  or  treasurers  for  the  time  being  to  such  commissioners, 
and  he  and  they  is  and  are  hereby  directed  and  required,  in  his  or  their  own 
name  or  names,  to  commence  one  or  more  action  or  actions  in  any  of  his 
majesty's  courts  of  record  at  fVeatmimter^  against  such  executors,  administra- 
tors, assignee  or  assignees,  or  other  persons  as  aforesaid,  for  the  recovery  of 
the  same."  The  general  metropolis  paving  act  57  Q.  3,  c.  20,  «.  47,  enacts, 
*'  that  the  commissioners  or  trustees,  or  other  persons  having  the  control  of  the 
pavements  of  any  parochial  or  other  district  within  the  jurisdiction  of  this  act, 
may  at  any  meeting  or  meetings  appoint  a  clerk  or  clerks,  and  may  appoint 
one  or  more  collector  or  collectors  of  the  rates  and  assessments,  and  an  inspec* 
tor  or  inspectors  of  the  pavements  within  their  parochial  or  other  districts,  and 
such  other  officer  or  officers  for  the  execution  of  this  act  or  of  the  local  act  or 
acts  of  parliament  relating  to  the  paving  of  such  parochial  or  other  district 
exclusively,  or  jointly  with  any  other  matters  or  objects,  as  such  commis- 
sioners, trustees,  or  other  persons  shall  think  proper ;  and  may  from  time  to 
•A1  ftl   ^"^^  remove  them,  or  any  of  them,  and  appoint  other  'persons  in  his  or 

-I  their  stead  as  they  shall  think  it  necessary  or  convenient"  The  51st 
section  enacts,  **  that  in  case  any  treasurer,  collector,  officer,  or  other  person 
appointed  by  the  commissioners  or  trustees,  or  other  persons  having  the  con- 
trol of  the  pavements  of  the  streets  and  public  places  in  any  parochial  or  other 
district  within  the  jurisdiction  of  this  act,  for  &e  collection  and  receipt  of  the 
moneys  to  be  collected  and  received  by  virtue  of  any  rates  and  assessments 
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wUch  may  be  made  tost  or  tovaide  the  expnaea  of  paving  and  kee^Hng  a 
lepair  the  pavementa  of  an^  etreeta  and  pubbe  placea  within  aoch  paiochial  oi 
ether  district,  either  exduaively  or  jeindy  with,  or  fbo*  or  towarda  any  otbet 
obiects  or  purpoaee*  ahaU  happen  to  die  or  become  baaknipi  before  he  or  they 
riiall  have  fully  paid  and  aatiafied  aU  moneya  aeoeived  by  him  or  them  for  or  in 
reapect  of  any  auch  ratea.  of  aaseaamenta,  or  for  or  en  aeeouni  tf  the  commU 
9bnur$  or  truateee*  or  other  peieena  by  vhom  he  or  they  ahatt  have  been 
appointed ;  then  and  in  every  auch  eaae»  if  each  treaawrec,  collector,  officer,  or 
other  person  shall  die»  the  exeenloei,  administraiorB,  repveeentativea,  or  other 
peifons  poaaesaing  the  estate  and  eflBrats  of  every  ^aueh  treasurer,  collector,  offi« 
cer,  or  other  person  appoinled  by  the  said  eoramissionesa  or  trustees,  or  other 
persons  having  the  contvol  of  the  pavements  of  the  stveeta  and  public  places 
within  such  paroehiat  or  other  dielziel;  or  if  he  shaii  become  bankrupt,  then 
the  assignee  or  assignees  of  the  estate  and  efieets  of  such  bankrupt  shall,  out 
of  such  estate  and  eSectSy  pay  to  the  aaid  coflsaisaioBers  or  trustees,  or  other 
persons  having  the  oontnd  of  the  pavementa  of  the  streets  and  public  pboes 
within  such  parochial  or  other  district  as  aforeaaid,  or  to  auch  person  or  per^ 
eons  as  they  shall  *from  timo  to  time  direct  to  receive  the  same,  all  r«gia 
su(^  sura  and  sums  of  money  aa  shall  have  been  collected  or  received  ■- 
by  such  treasurer,  collector,  officer,  or  other  person  appointed  by  the  aaid  com- 
missioners or  trustees,  or  other  pecsone  as  aforeaaid ;  and  which  aball  be  das 
and  owing  from  him  to  the  said  commisaioners  or  trustees,  or  other  personr  as 
aforesaid,  by  whom  he  or  they  shall  have  been  so  appointed,  at  the  time  of  his 
death,  or  at  the  time  of  the  suing  out  any  conunission  of  bankruptcy  against 
him,  and  not  paid  over,  pr  so  mu^  diereof  as  the  said  estate  and  effects  of  such 
treasurer,  collector,  officer,  or  other  persons  appointed  by  the  said  commis- 
sioners or  trustees,  or  other  persons  as  aforesaid,  who  ahaU  ao  die  or  become 
bankrupt,  will  extend  to  pay,  and  in  preference  to  any  other  debt  or  debts 
except  debts  due  to  the  king's  mi^esty,  Ac.  And  in  caae  of  non-payment  of 
all  and  every  such  sum  or  sums  of  money  by  any  executor,  administrator, 
assignee,  or  other  person  aa  aforesaid^  for  the  space  of  ten  days  aAer  the  same 
shall  have  been  demanded  by  or  on  the  behalf  of  the  aaid  commissioners  or 
trustees,  or  other  persons  by  whom  such  treasurer,  collector,  officer,  or  other 
person  dying  or  becomiog  bankrupt  had  been  af^ointed,  it  ahall  and  may  be 
lawful  to  and  for  the  said  conunissioners  or  trustees,  or  other  persons  having 
the  control  of  the  pavementa  within  such  parochial  or  other  district,  by  whom 
any  such  treasurer,  collector,  officer,  or  other  person  had  been  appointed,  to 
commence  one  or  more  action  or  actions  in  any  of  his  majesty's  courts  of 
record  at  fFeatmimter  against  such  executor  or  administrator,  assignee,  or 
other  person  as  aforesaid,  for  the  recovery  of  the  same  sum  or  sums  of  money.*' 
The  120th  section  enacts,  **that  the  said 'commissioners  or  trustees,  r^^... 
or  other  persons  having  the  control  of  the  pavementa  in  any  Greets  or  ^ 
public  places,  in  any  parochial  or  other  district  within  the  jurisdiction  of  this 
act,  may  sue  and  be  sued  in  the  name  of  their  respective  clerks  for  the  time 
being;  and  that  all  actions  or  suits  that  the  said  eonunissiooera  or  trustees,  or 
other  pei^ons  having  ibe  oontnrf  of  the  pavements  in  any  streets  or  puUie 
places,,  in  any  such  parochial  or  odier  diatriot,  may  at  any  time  or  times  here- 
after direct  to  be  brought  for  the  recovery  of  any  penalty  or  rates,  or  ofiy  othef 
«K9i  or  9um9  o/mimejf  from  time  to  time  or  at  any  time  due  or  payable,  horn 
or  by  any  water  or  gas  eompanies  or  oommisaioners  of  sewers,  or  an^  oihef 
fArion.or  ptrmm^  dqe  (Mr  payaUe  by  virtue  of  any^  local  aet  or  acta  of  parlisp 
ment  rotating  to  ttieir  respective  pasoiohial  or  other  distriet,  or  ^  this  aet,  or  for 
W  i«  veiypect  of  ai^  olfaer  matter  or  thing  relating  to  audh  local  act  or  acts  of 
parUament,  or  to  thia  aet;  may  be  brmigitt  ia  the  name  of  aock  dark  or  olecks 
fenfiectivdy  for  tke.lime^beiiig  i^  m  of  hia  ms|asfty'a  coovlaaf  noord  at  Wmh 
mrifler  1^  aetlna  of  dehl^"  Awu  Hie  IMdi  seotMai  eaaeti»  •f^that  neidisr  say 
aolet  ««tatof  ^ariiamfnl  aalaliiig «itber eaohiavrely  to  the  paaiag  oriapHriag 
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the  pavement  of  the  streets  or  public  places  in  any  parochial  or  other  district^ 
within  the  jurisdiction  of  this  act,  or  relating  thereto  joind^  witli  any  other 
object  or  purpose,  nor  any  clause,  matter,  or  provision  therein  contained  shall 
be  hereby  repealed.** 

On  the  1st  of  Jt//ty,  1B19,  the  office  of  treasurer  to  the  said  commissioners 
became  vacant  by  the  death  of  John  Jane$j  Esq.,  after  whose  dcaili  no  trea» 
surer  was  appointed  by  the  said  commissioners,  and  on  July  8th,  1819,  Messrs/ 
Mar$h^  Sibbald,  Stracet^  Fauntleroy,  and  Graham^  (tlie  persons  then  com- 
*6181   P^^^"S[  ^®  ^^^  ^^  Maf$h  *4'  Oo.^)  were  appointed  bankers  to  the  said 

->  commissioners,  by  an  appointment  which  was  and  is  as  follows  :  '*  Re- 
solved, that  Messrs.  Mar$h^  Sibbaid,  Straeey^  Faunilerot/,  and  Graham,  (if 
No.  6,  Bemers  Street^  be  appointed  bankers  to  this  commission,  and  that  the 
collector  do  weekly  pay  into  their  hands  on  the  account  of  this  hoard  nil 
moneys  accruing  to  the  commissioners ;"  signed,  **  John  Droit,  clerk  t<»  the 
commissioners.**  This  entry  appears  in  tHe  book  of  \he  proceedings  of  the 
commissioners,  and  the  appointment  wa^  made  at  a  meeting  at  whicli  fourioeii 
commissioners  were  present.  In  or  about  September,  1819,  Sir  James  Sibhatd,  a 
partner  in  the  said  firm, died,  and  after  his  death  the  business,  was  continued  by  tlie 
other  partners.  The  said  commissioners  under  the  said  local  paving  act,  and  a^ 
such  commissioners,  after  the  death  of  Sir  James  Sibbatd,  conimied  to  employ  the 
said  Messrs.  Marsh,  Straeey,  Fauntieroy,  and  Graham,  but  without  any  new  ap« 
pointment,  as  the  bankers  of  (he  said  commissioners,  and  in  tlie  course  of  such 
employment  the  said  Messrs.  Marsh,  Straeey,  Fauntieroy,  and  Graham,  be- 
fore the  IQth  of  September,  1824,  received  moneys  of  and  belonging  to  the 
said  commissioners  amounting  to  the  sum  of  1070/.  \2s.  for  the  use  of  the  said 
commissioners,  being  moneys  collected  and  received  by  the  collectors  of  the 
said  commissioners  in  virtue  of  the  rates  and  assessments  made  under  and  by 
virtue  of  the  said  first-mentioned  act.  On  the  16th  of  September,  1824,  the 
said  Messrs,  Marsh,  Straeey,  and  Graham,  being  respecdvely  traders,  and  sub- 
ject to  the  bankrupt  laws,  and  having  committed  acts  of  bankruptcy,  a  valid 
commission  of  bankruptcy  was  issued  against  them  on  a  sufficient  petitioning  cre- 
ditor's debt,  and  they  were  duly  declared  bankrupts,  and  the  said  defendants  were 
^ftlOl    ^"^^  chosen  and  appointed  and  became  *their  assignees  as  such  bank- 

-I  rupts ;  and  on  the  29th  of  October,  1824,  a  separate  commission  was 
issued  against  the  said  Fauntieroy,  and  he  was  duly  declared  a  bankrupt,  and 
tlie  said  defendants  were  duly  appointed  his  assignees  on  the  7th  of  November, 
1824.  At  the  times  when  the  said  Messrs.  Marsh,  Straeey,  and  Graham,  and 
the  said  Henry  Fauntieroy,  respectively  became  bankrupts,  they  were  indebted 
to  the  said  commissioners  in  the  said  sum  of  1070f.  I2s,  That  tlie  said  defend- 
ants as  such  assignees  of  the  said  Messrs.  Marsh,  Straeey,  Fannlleroy,  ami 
Graham,  joinUy  as  well  as  separately,  have  received  and  were  possessed  of 
from  and  out  of  the  joint  estate,  and  also  out  of  the  respective  estates  of  the 
said  Messrs.  Marsh,  Straeey,  Fauntieroy,  znd  Graham,  more  money  than  will  be 
sufficient  to  pay  and  satisfy  to  the  said  commissioners  and  the  said  plaintiff  the 
said  sum  of  1070/.  12«.  On  die  25di  of  January,  1825,  the  said  commissi- 
oners by  their  then  and  present  clerk,  the  said  plaintiff,  did  duly  in  writing 
demand  by  and  on  the  behalf  of  the  said  commissioners  of  and  from  the  said 
defendants,  so  being  such  assignees  as  aforesaid,  the  payment  of  tlie  said  sum 
of  1070/.  12«.,  ana  after  ten  days  had  expired  from  the  time  of  such  demand 
this  action  was  commenced  by  the  said  plaintiff,  who  was  then  and  still  is  the 
clerk  of  the  said  commissioners  by  them  duly  appointed,  in  his  name  by  the 
express  directions  and  authority  of  the  said  commissioners. 

ChUty,  for  the  plaintiff.    Three  objections  were  made  at  Nisi  Prius  to  tlie 

recovery  of  the  plaintiff.    First*  that  he  had  no  power  to  sue  in  this  case. 

*fi201   ^^®^i^^y»  ^^^  bankers  are  not  within  the  51st  section  of  tlic  *12  G.  3, 

J   &  e9«    Thirdly,  that  the  bankrupts  were  never  duly  appointed  bank- 
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en  to  the  eommiseionen  afler  Sur  /.  SObhald  died.  As  to  the  fint,  it  is  clear 
that  the  120th  section  of  the  general  act  gives  the  commissioners  power  to  sue 
in  tfie  name  of  Uie  clerk  fot  ul  debts  due  to  them,  and  not  merely  for  those 
which  are  particularly  specified.  Secondly,  by  the  words  **  other  persons/* 
in  the  79th  section  of  the  12  G.  8,  c.  69,  the  local  paving  act  are  sufficient  to 

E've  the  commissioners  a  prior  claim  in  the  event  of  the  insolvency  of  a  banker* 
iving  their  moneys  in  his  hands,  as  well  as  in  the  case  of  the  officers  particu- 
larly enumerated,  and  the  01st  section  of  the  general  act  clearly  gives  such 
priority.  Thirdly,  the  statute  does  not  require  an  appointment  of  bankers  to 
be  in  writing,  and  therefore,  the  employment  of  Mar$h  4*  Co.,  after  Sir  •/.  Sib* 
bald  died,  is  sufficient  to  make  the  assignees  liable. 

Boilandt  contra.  The  Tlst  section  of  the  12  G.  3,  c.  69,  provides,  that  in 
case  any  treasurer,  collector,  officer,  or  other  person  shall  die  or  become  bank- 
.rupt,  having  the  moneys  of  the  commissioners  in  his  hands,  they  shall  have  a 
priority  of  claim.  Now  the  words  ^  other  persons*'  must  apply  to  persons 
efu$dem  generii  with  those  specified,  and  such  a  construction  will  not  include 
bankers.  Then,  secondly,  the  latter  part  of  the  same  section  provides  that  the 
treasurer  shall  sue  in  his  own  name,  and  although  the  act  does  not  say  what 
shall  be  done  if  there  be  no  treasurer,  (which  in  this  case  appears  to  have  been 
the  fact,)  still  the  commissioners  might  sue  in  their  own  names.  The  general 
act,  section  51,  giving  a  priority  of  claim,  does  not  expressly  give  it  against  the 
assignees  of  bankers,  in  that  as  well  *as  in  the  local  act,  bankers  must,  rcnoi 
Sf  at  all,  be  included  in  the  words  **  other  per$on$.*^  Section  120,  of  ^ 
ithe  57  G,  3,  r.  29,  gives  the  commissioners  power  to  sue  in  the  name  of  their 
clerk  for  penalties  and  rates,  and  in  certain  other  cases  particularly  specified, 
hut  this  case  is  not  amongst  them.  Thirdly,  h  appears  that  originally  MaT$h 
•9*  Co.,  had  a  written  appointment  as  bankers  to  the  commissioners,  and  no  new 
appointment  was  ever  made  afler  Sir  •/.  SibbM  died.  Now  when  one  of  seve- 
ral partners  retires,  all  contracts  made  with  the  old  firm  are  at  an  end,  Weston 
Y.  barton^  4  Taunt.  673. 

Abbott,  C.  J.  I  am  of  opinion  that  the  power  to  sue  in  the  name  of  their 
clerk,  given  to  the  commissioners  by  the  57  G.  3,  c.  29,  i.  120,  cannot  be  lim- 
ited in  the  manner  contended  for  on  behalf  of  the  defendants,  but  that  it  includes 
the  present  case.  With  respect  to  the  priority  of  claim  given  to  the  commis- 
sioners in  certain  events,  I  acree  that  the  words  «'  other  persons,"  means  per- 
sons ejusdem  generie  with  those  before  mentioned,  but  it  seems  to  me  that 
bankers  are  so,  being  virtually,  although  not  nominally,  treasurers.  Lastly,  as 
the  statute  does  not  require  that  bankers  shall  have  a  written  appointment,  I 
think  that  a  new  appointment  in  writing  was  not  necessary  afler  Sir  J.  Sibbaid 
died,  but  that  the  employment  of  the  then  firm  as  bankers  was  equivalent  to  an 
appointment,  and  sufficient  to  make  their  assignees  liable  to  pay  tlie  present 
(demand  in  full. 

Poetea  to  the  plaintiff. 


*6sa] 


H  Barne  WALL  &  Cress  WELL.  611 


*JAMES  DOUOAN,  Clerk  to  the  Commissioners  for  paving  certain  Parts 
of  the  Parish  of  ST.  PANCRAS,  v.  BOLLAND,  et  al.,  Assignees  of 
MARSH,  et  al.,  Bankrupts. 

Where  bankers  enplo^ed  by  commiuioners  of  ptTementt  bad  received  on  account  of  the 
cominiamonera  certain  eicbeqaer  bills,  wbicb  ibef  afterwards  told,  and  received  the 
proceeds,  and  before  this  mone^r  bad  been  paid  to  the  comniiasioners,  bec»me  bank- 
mpts:  Held,  that  the  commtasioners  were  entitled,  under  the  57  G.  3,  e.  29.  «.  51.  (aet 
oat  in  the  last  case)  to  recover  in  fall  from  the  aaaignees  of  the  bankrapts  the  balance 
doe  to  tbem  ;  for  that  the  section  referred  to  was  not  confined  to  moneys  received  by 
virtae  of  rates  or  asseesmentt,  bat  included  all  moneys  received  **  for  and  on  accoont 
of  the  commissioners,"  and  when  the  bankers  sold  the  exchequer  bills,  thev  most  be 
considered  as  having  received  the  proceeds  to  the  use  of  the  owners  of  the  bills. 

Dbbt  brought  by  the  plaintiff,  as  clerk  of  the  commissioners  appointed  to 
cany  into  execation  the  local  paving  act  50  Q,  8,  c.  147,  against  the  defend- 
ants, who  are  assignees  of  Mar$h,  Straeeu^  FauntUroy,  and  Graham^  bank- 
rupts, under  separate  commissions,  one  agamst  A/ar$h,  Stracey^  and  Graham^ 
and  another  ^against  Fauniieroy,  to  recover  the  sum  oif  1999/.  lis.  5(f.,  as  re- 
ceived  by  the  said  bankrupts  to  the  use  of  the  said  commissioners,  and  which 
the  defendants,  it  was  insisted,  were  liable,  as  such  assignees,  to  pay  under  the 
provisions  in  the  general  metropolis  paving  act  57  G,  3,  e.  29,  s.  51,  which 
entides  paving  commissioners  to  preference  to  other  creditors.  The  declara- 
tion contained  special  counts,  and  abo  a  general  indtbiiatus  count  founded  on 
the  57  G*  3,  c.  29,  s.  120.  Plea,  the  general  issue,  on  which  issue  was  joined. 
At  the  trial,  before  Abbott^  0.  J.,  at  me  London  sittings  in  last  Trinity  term, 
a  verdict  was  found  for  the  plaintiff  for  1999/.  lis.  5c/.,  subject  to  the  opinion 
of  this  court  upon  the  following  case :  The  local  paving  act  50  G,  3,  c.  147, 
appoints  commissioners  for  forming,  paving,  and  otherwise  improving  certain 
*fi2ai   "^^^  ^"^  other  public  passages  *and  places  in  the  parish  of  St.  Pan- 

-■  cra$^  in  Middlesex^  which  are  or  shall  be  made  upon  ground  belonging 
to  Joseph  Luca9^  Esq.  The  3d  section  enacts,  that  the  commissioners  or  any 
five  of  them  shall  put  the  act  in  execution.  The  11th  section  enacts,  that  the 
commissioners  shall  by  writing  under  their  hands  appoint  a  treasurer,  clerk,  and 
surveyor.  The  04th  section  directs,  that  the  commissioners  may  sue  in  the 
name  of  their  clerk.  The  51st  section  of  the  general  public  act  57  G,  3, 
e.  29,  gives  a  preference  to  the  commissioners  of  paving  before  all  other  cre- 
ditors in  the  event  of  bankruptcy  of  the  treasurer  or  other  persons  therein  men- 
tioned. (See  the  section  set  out  in  the  last  case.^  On  the  20th  of  June,  1810, 
at  a  meeting  of  the  commissioners  under  the  said  first  mentioned  act,  certain 
proceedings  took  place,  of  which  the  following  is  a  copy,  as  entered  in  the  book 
of  the  commissioners  kept  in  pursuance  of  the  act :  *'  At  a  meeting  of  the  com- 
missioners held  at  the  Boot  public-house,  on  the  estate,  on  Wednesday^  the 
20th  of  Junf,  1810,  present  (here  the  names  of  fourteen  commissioners  were 
inserted,  and  also  a  copy  of  a  notice  of  the  meeting  which  had  been  given,) 
Resolved,  that  Mr.  Faimtleroy,  be  appointed  treasurer  to  this  commission.*' 
Then  followed  other  resolutions,  ana  the  entry  concluded  as  follows :  **  Re- 
solved, that  this  meeting  do  adjourn  to  fVtdn€$day^  the  i8th  of  July^  at  two 
o*clock  precisely.  (Signed)  Jamt$  Burton**  The  said  Henry  Faunileroy^ 
from  the  20th  of  Jtme,  1810,  until  his  bankruptoy,  was  and  contmued  to  be  a 
partner  in  the  late  banking-house  of  Messrs.  Mar$h  ^  Co,^  consisting  of  the 
said  Afanhi  Stracey,  Fauntleroy^  and  the  other  persons  hereinafter  mentioned. 
•A241   ^^^  ^^^^  commissioners  under  the  local  paving  act  abo,  as  such  *com- 

J  missioners,  employed  Messrs.  Marsh  fy  Co,^  as  the  bankers  of  the  said 
commissioners  as  such  commissioners,  and  a  pass-book  was  kept,  debiting 
Marshy  Sibbcdd,  Stracgff  Fauntleroy^  and  Stewart^  to  the  commissioners  for 
•paving  the  estate  of  Joseph  Lucas f  Esq.,  which  pass-book  was  leaded  or 
entitl^  as  follows : 
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'    "Dre.  Cm. 

Marshy  Sibbaldf  Stracey^  Fauniiertnff     The  comiDUsionen  for  paving  the 
and  Stewart.  estate  of  Jt^teph  Lneas^  Esq.'* 

M.  Stewart  retired  from  the  partnership  in  the  year  1814,  and  Sir  /.  Sibbald^ 
another  of  the  partners  abore  named,  died  in  the  month  of  September,  1819. 
Oraham  beeame  a  partner  with  the  survivors  on  the  Ist  of  May,  1814,  and 
Mar»h,  Straeey,  Jrauntleray,  and  Graham  eontinned  from  that  time  to  be 
employed  as  tne  bankers  of  the  commissioners  until  the  time  of  their  bank- 
ruptcy ;  and,  as  such  bankers,  ilfari A,  Straeey,  Fauntltroy^  and  Graham^  on 
the  4th  of  June,  1824,  received  exchequer  biUs  of  and  belonging  to  the  com- 
missioners, and  for  and  on  their  account  as  such  commissioners,  amounting  in 
value  to  the  sum  of  1750/.  17f.  2cf.,  and  a  clerk  of  the  bankers  delivered  to  the 
f  ommissioners  a  receipt  as  IbUows : 

**  No.  6,  BemerM  Street^  4th  Jtme,  1824. 
Received  on  account  of  the  Luca$  paving,  seventeen  hundred  pounds  im 
exchequer  bills. 

For  Messrs.  Aktrsh^  Stracey^  Fauntleray,  and  Graham^  £1700. 

Jos.  OOUOHTLT.** 

Marek,  Stracey,  Fauntleroy,  and  Graham,  as  such  bankers  of  the  commis^ 
sioners,  afWrwards,  and  before  they  became  bankrupts  as  hereinafter  mentioned, 
received  the  ^proceeds  of  the  said  exchequer  bills,  amounting  to  1750/.  r^Aoa 
17f.  2d„  which  sum,  on  the  13th  of  Sfftember,  1824,  being  the  time  >- 
of  the  bankruptcy  of  Marnh  4*  Cb.,  remained  in  their  hands,  together  with  the 
further  sum  of  248/.  14f.  dc/.,  which  latter  sum  was  the  balance  of  the  banking 
account  in  favor  of  the  said  commissioners,  and  which  sum  of  248/.  14f.  Scu 
was  collected  and  received  by  virtue  of  rates  and  assessments  made  under  and 
by  virtue  of  the  said  first-mentioned  act.  On  the  15(h  of  September,  1834,  a 
commission  of  bankrupt  duly  issued  against  Afareh,  Stracey,  and  Graham,  and 
subsequendy,  on  the  20th  of  October,  1824,  another  commission  duly  issued 
against  Fauntleray,  and  the  defendants  were  duly  appointed,  and  becamt 
assignees  under  both  commissions,  as  stated  in  the  declaration.  The  defend 
ants,  as  such  assignees  of  Marsh,  Stracey,  Fatmileroy,  and  Graham,  jointly, 
as  well  as  separately,  have  received,  and  are  possessed  of,  from  and  out  of  the 
joint  estate,  and  also  out  of  the  respective  estates  of  Marsh,  Stracey,  Fauntle^ 
roy,  and  Graham,  more  money  than  will  be  sufficient  to  pay  and  satisfy  to  the 
commissioners  and  the  said  plaintifT  the  said  sums  of  1750/.  17f .  2d,  and  248^ 
14«.  3(/.  On  the  25th  of  January,  1825,  the  commissioners  by  their  then  and 
present  clerk,  (the  plaintift',)  did  in  writing  demand,  by  and  on  the  behalf  of  the 
commissioners,  of  and  from  the  defendants,  as  such  assignees  as  aforesaid,  the 
payment  of  the  said  sums  of  1750/.  17s.  2d.  and  248/.  14s.  3</.;  and  after  tea 
days  had  expired  from  the  time  of  such  demand  this  action  was  commenced. 

Chiity,  for  the  plaintiff,  was  stopped  by  the  court. 

*F.  Pollock,  contra,  contended,  that  this  case  differed  from  the  last,  rrQyn 
beeause  the  eleventh  seetion  of  the  local  act,  50  G.  3,  e.  147,  required  '• 
a  treasurer  to  be  appointed,  in  writing  under  the  hands  of  the  conunissioneis ; 
that  the  appointment  of  Ilamtleroy  not  heing  signed  was  bad,  and  that  the 
bankrupts,  Mmnh  4*  Co.^  could  not  be  considered  as  treasurers,  as  they  had  no 
appointment  Beoondly,  that  the  plaintiff  could  not,  in  this  action,  recover  the 
amoant  of  tfie  exchequer  biBs,  for  that  it  did  not  appear  that  the  money  was 
raised  by  rates  and  assessaients ;  and  if  it  was,  stiB  the  proceeds  could  not  be 
considered  as  BKHiey  received  on  account  of  the  commissioners :  they  should 
hive  bfought  trover  for  Ae  b3b. 

CMHy,  m  leplyt  oontended,  that  it  was  not  necessary  to  show  any  appoint- 
ment Tliat  tke  case  ifiselosed  a  dealing  between  die  commissioners  and  the 
bankers  in  the  ordinary  maimer,  as  between  a  banker  and  his  customers,  and 


636]  5  Barkewalii  &  Cressvvell.  613 

that  the  120th  sectimi  of  the  public  act  gave  the  commissionen  a  right  to  receive 
in  full  tlie  balance  in  their  favor,  and  that  the  money  produced  by  the  sale  of 
the  exchequer  bills  was  money  had  and  received  to  the  use  of  the  commis- 
sioners. 

Cur.  adv.  vult. 

The  judgment  of  the  court  was,  on  a  subsequent  day  in  this  term,  deli- 
vered by 

Abbott,  C.  J.  In  this  ease  it  appears  that  the  bankrupts,  Marsh  4"  Cb., 
had  no  appointment  in  writing  as  bankers  to  the  commissioners,  but  were 
employed  by  them  in  the  same  manner  as  by  private  individuals.  Fauntleroy 
was  appointed  treasurer ;  it  is  true,  that  this  appointment  was  not  made  under 
the  hands  of  the  commissioners,  or  in  the  manner  pointed  out  by  the  eleventh 
*0271  *^^^^^^  ^^  ^^  ^^^  ^^  ^^^  *°  appointment  in  writing  is  not  required 
•■  by  the  general  act  57  O.  3,  c.  S9.  Fauntleroy^  however,  did  not  act 
as  treasurer  during  the  period  in  question ;  the  moneys  of  the  commissioners 
were  paid  into  the  house  of  Marsh  4*  Co*  The  question  then  arises,  whether 
a  banker  so  employed  is  within  the  ftlst  section  of  the  67  O.  3,  e.  29.  That 
section  shows  deariy,  that  the  legislature  contemplated  the  payment  of  moneys 
belonging  to  the  commissioners,  to  other  persons  besides  treasurers  and  collec- 
tors ;  it  speaks  generally  of  ptnon$  appomttd  by  the  eommUnoners^  and  does 
not  require  such  appointments  to  be  in  writing.  The  words  are,  **  That  in  case 
any  treasurer  or  collector,  officer,  or  other  person  appointed  by  tiie  commi»» 
sioners,  for  the  collection  and  receipt  of  moneys,  ^c.  shall  happen  to  die  or 
become  bankrupt  before  he  or  they  shall  have  fully  paid  and  satisfied  all  moneys 
received  by  him  or  them  for  or  in  respect  of  any  such  rates  or  assessments,  or 
for  or  on  account  of  the  commissioners,  &c.,"  the  assignees  of  such  bankrupt 
shall  pay  the  commissioners  in  preference  to  any  other  debt,  except  debts  due 
to  the  king.  We  think  that  this  section  does  apply  to  bankers,  and  that  the 
employment  of  them  by  the  commissioners  is  equivalent  to  an  appointment,  the 
statute  not  requiring  it  to  be  in  writing.  Then  comes  the  question  as  to  the 
two  sums.  Upon  reading  the  fifty-first  section,  we  think  it  is  not  confined  to 
money  received  by  virtue  of  rates  or  assessments,  but  that  it  extends  to  all 
moneys  received ybr  or  on  account  of  the  commissioners.  Now  with  respect 
to  tiie  sum  of  1750/.  I7s.  2d.,  it  is  stated,  tiiat  on  tiie  4tii  of  June,  1824,  Marsh 
4*  Co.  received  exchequer  biUs  of  and  belonging  to  the  commissioners,  and  for 
*0281  ^^^  ^^  ^^^'  account  as  such  commissioners,  *amotmting  in  value  to 
•>  1750/.  lis.  td.  Afterwards,  and  before  tiieir  bankruptcy.  Marsh  ^  Co. 
received  the  proceeds  of  the  exchequer  bills,  amounting  to  the  sum  before  men- 
ti'jned,  which  remained  in  their  hands  at  the  time  of  the  bankruptcy.  When 
they  sold  the  bills  and  received  the  proceeds,  they  must  be  considered  as  hav- 
ing received  the  money  for  the  use  of  the  owners  of  the  bills.  The  other  sum 
of  248/.  \As,  3d.  was  received  on  account  of  rates  and  assessments.  We  are, 
therefore,  of  opinion,  that  the  plaintiflT  is  entitied  to  recover  both  sums ;  and  as 
this  was  a  dealing  between  the  commissioners  and  the  house  at  large,  the  ver^ 
diet  may  be  entered  against  the  defendants,  as  assignees  of  the  joint  estate. 

Fostea  to  tiie  plaintiff. 


3F 


614      Studdy©.  Sanders.  T.  T.  1826.     [658 

8TUDDY  V.  SANDERS,  et  al. 

Where  a  contract  was  made  between  A.  and  B.,  whereby  A,,  having  a  qnantity  of  apples, 
agreed  to  sell  hit  cider  to  B,  at  a  certain  price  per  hogshead,  to  be  delivered  at  T.  at  • 
future  time,  and  to  lend  such  pipes  aa  he  nad  for  the  use  of  the  cider,  to  be  manafac- 
tured  on  his,  AJ'$  premises,  ana  to  be  paid  for  before  it  was  removed,  and  ui.,  in  pur- 
suance, delivered  a  (;[uantity  of  mice  eipressed  from  the  apples  to  a  servant  hired  by  B. 
to  manufacture  the  cider  on  A.»  premises,  and  before  the  cider  was  complerely  mann- 
faciured,  it  was  seized  by  the  excise-officers,  because  the  place  where  it  was  deposited 
had  not  been  entered,  and  was  condemned  in  the  Exchequer  as  B.^b  property,  together 
with  the  casks,  and  in  attumMit  for  soods  sold  and  delivered,  brought  by  A,  against  B., 
it  appeared  that  the  word  cuter,  at  the  place  where  the  contract  was  made,  meant  the 
juice  of  the  apples  as  soon  as  it  was  expressed:  it  waa thereupon'held.  that  the  contract 
must  be  construed  to  have  been  for  the  sale  of  cider  in  that  sense  of  the  word,  and  thai 
the  property  passed  to  B.  as  soon  as  the  apple  juice  was  delivered  to  his  servant. 
Secondly,  that  it  was  B.'s  duty  to  enter  the  premises,  and  as  through  his  default  it 
became  impossible  for  A»  to  deliver  the  ^oods  at  T.,  the  failure  to  do  so  did  not  bsr  hia 
action.  Thirdly,  that  A,  might  recover  in  this  action  the  price  of  the  casks  lent  to  th« 
defendant. 

Indbbxtatus  aasumpaiti  brought  to  recover  the  sum  of  508/.  16f.«  the  sum 
of  380/.  16«.,  part  thereof,  being  the  price  of  two  hundred  and  twenty-one  hogs- 
heads of  cider  alleged  to  have  been  sold  by  the  plaintiff  to  the  defendant,  the 
sum  of  1 10/.  !«.,  other  part  thereof,  being  for  the  loan  or  hire,  and  for  the  price 
of  certain  casks  furnished  by  the  *plaintiff,  according  to  the  contract  set  rvnog 
forth  in  the  case,  and  the  sum  of  12/.  being  money  paid  by  the  plaintiff  *• 
to  the  use  of  the  defendants.  At  the  trial  before  Burroughs  J.,  at  the  Devon 
Summer  assizes,  1823,  a  verdict  was  found  for  the  plaintiff,  subject  to  the 
opinion  of  this  court,  upon  the  following  case.  The  plaintiff,  in  the  year  1819, 
was  possessed  of  a  considerable  quantity  of  apples,  the  growth  of  his  own  land, 
cultivated  by  himself;  and  he,  on  the  29th  of  October ^  1819,  entered  into  the 
following  contract  with  the  defendants,  who  were  cider  merchants,  carrying  on 
business  at  BriatoL  «*  It  is  agreed,  on  this  29th  of  October,  1819,  between 
TViomaa  B.  Studdy,  (the  plaintiff,)  and  W.  Sandera  ^  Co.,  {ihe  defendants,} 
that  the  aforesaid  Studdy  has  sold  his  cider  at  35^.  per  ho|;8nead,  to  be  deli- 
vered at  Totnena,  in  the  spring  of  the  year  1820,  and  the  cider  or  wine-pipes 
that  he  has  empty  for  the  use  of  the  said  cider,  to  be  manufactured  in  premises 
of  his,  the  said  Studdy* a  ;  and  for  the  lent  of  such  casks  the  aforesaid  Sandera 
4*  Co.  are  to  pay  \a,  per  hogshead,  in  addition  to  the  aforesaid  35«.,  in  aU  36«. 
per  hogshead ;  and  the  said  36«.  per  hogshead  is  to  be  paid»  one  moiety  at 
Ckriatniaa  next,  and  the  other  half  before  the  cider,  or  any  part,  is  taken  from 
the  said  Studdy*a.  Signed,  TVunnaa  B.  Studdy,  fFitiiam  Sandera  ^  Co. — 
N.  B.  The  aforesaid  Studdy  is  to  put  the  said  casks  lent  in  good  repair  for 
working;  and  it  is  expected  that  the  cider  will  be  from  two  to  three  hundred 
hogsheads ;  if  more,  Sandera  ^  Co.  agree  to  take  it.  And  if  Sandera  ^  Co, 
want  to  take  or  draw  off  the  premises  any  of  Studdy* a  casks,  they  are  to  pay 
dOf .  per  pipe  for  them."  Afler  the  making  of  the  above  contract,  the  defend- 
ant, Sandera n  engaged  one  Hunt,  at  a  salary  of  1/.  per  week,  to  *manu-  t^ma 
facture  the  cider  for  the  defendants,  and  gave  him  directions  to  apply  '- 
for  such  articles  as  he  might  want  to  his,  Sandera*,  brother,  and  to  other  per- 
sons named  by  Sandera,  and  to  obtain  what  money  he  wanted  from  the  plain- 
tiff; and  Hunt  accordingly  obtained  from  the  plnintiff  sums  of  money  to  the 
amount  of  12/.  The  apples  were  afterwards  pounded,  and  the  juice  expressed 
by  the  plaintiff's  servants ;  and  the  juice,  or  cider,  aa  it  ia  called  in  Devon- 
shire, was  by  the  plaintiff's  servants  then  put  into  casks,  partly  belonging  to 
the  plaintiff,  and  partly  provided  by  Sandera,  and  delivered  to  hunt  upon  the 
plaintiff's  premises,  for  the  purpose  of  bein^  manufactured  there.  Hunt  ^^ 
directed  by  Sandera  to  be  particular  in  receiving  the  cider  from  the  plaintiff's 
people,  to  see  that  he  had  the  proper  measure,  and  that  the  casks  delivered  to 
him  were  full.     The  whole  process  of  manufacture  was  in  the  hands  of  Huni^ 
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and  of  a  person  employed  by  him,  b^  the  defendants*  directions,  and  Hunt  pro- 
cured brimstone  casks,  and  other  articles  required  from  the  persons  named  by 
the  defendant,  Sander$^  and  according  to  his  directions.  S<mder$  occasionally 
attended,  and  gave  directions  to  Hunt  about  the  manufacture  of  the  cider,  and 
nothing  remained  to  be  done  by  the  plaintiff  to  the  cider  after  the  delivery  to 
Huni^  except  what,  if  any  thing,  the  contract  required ;  but  the  plaintiff  claimed 
to  be  entitled  to  prevent  the  removal  from  off  his  premises,  until  he  should  be 
paid  the  price.  Hunt  was  on  Studdtf*9  premises  manufacturing  the  cider  for 
twelve  weeks,  when  the  same  was  seized  as  hereinafter  mentioned ;  the  rack- 
ing was  not  finished,  it  was  in  different  stages  of  its  progress.  Between  the 
date  of  the  contract  and  the  time  of  the  seizure  hereinafter  mentioned,  two  hun- 
9^1 1   dred  and  twenty-one  hogsheads  of  cider  had  been  expressed  *by  the 

J  plaintiff's  servants,  and  delivered  to  Huntt  and  he  had,  during  that 
interval,  been  employed  in  manufacturing  the  cider.  After  the  delivery  of  the 
cider  to  Hunt^  nothing  remained  to  be  done  to  it  by  the  plaintiff  except  as 
aforesaid ;  whatever  was  further  required  was  to  be  done  by  Hunt,  Cider,  in 
the  course  of  manufacture,  diminishes  in  quantity  after  the  average  of  six  or 
eight  gallons  per  hogshead. 

By  the  statute  of  3  G.  3,  r.  1,  «.  25,  it  is  enacted,  <<that  every  person  who 
shall,  after  the  25th  of  March^  1763,  sell  any  quantity  of  cider  or  perry,  or 
either  of  them,  in  less  quantity  than  twenty  gallons  at  a  time,  whether  the  same 
be  made  from  fruit  of  his  own  growth,  or  from  bought  fruit,  shall  be  -deemed 
and  taken  to  be  a  dealer  in  cider  and  perry,  and  a  retailer  thereof,  and  shall 
be  subject  and  liable  to  the  duty  of  four  shillings  per  hogshead  for  such  quan« 
tity  of  cider  and  perry  so  sold,  over  and  above  all  other  duties  payable  for  cider 
and  perry  sold  by  retail ;  and  that  every  dealer  in  and  retailer  of  cider  and 
perry,  and  other  persons  receiving  into  his  custody  any  quantity  of  cider  and 
perry,  or  either  of  them,  for  sale,  and  every  person  who  shall  buy  any  fruit  to 
make  into  cider  or  perry,  or  either  of  them,  for  sale,  shall  make  a  true  and  par- 
ticular entry  in  writing  of  the  several  and  respective  storehouses,  rooms,  cel- 
lars, vaults,  and  other  place  and  places  by  him  made  use  of  for  the  making  and 
keeping  of  cider  and  perry,  or  either  of  them,  at  the  office  of  excise  within 
the  compass  or  limits  wherepf  such  respective  storehouses,  rooms,  cellars, 
vaults,  and  other  place  or  places  shall  be  situated,  on  pain  of  forfeiting  the  sum 
*aa21        ^^'  ^^^  every  such  storehouse,  *room,  cellar,  vault,  or  other  place 

-I  which,  from  and  after  the  said  25th  of  March^  1763,  shall  be  made  use 
of  by  any  such  dealer  or  retailer,  receiver  or  maker  respectively,  without  mak» 
in^  such  entry  thereof  as  aforesaid."  And  by  the  42  G.  3,  c.  93,  9.  17,  it  is 
further  enacted,  <<  that  in  case  any  of  the  gooos,  wares,  merchandize,  or  com* 
modities  for  or  in  respect  whereof  any  duties  of  excise  are  imposed  by  any 
act  or  acts  of  Parliament  in  force  immediately  before  the  passing  of  this  act, 
shall  be  fraudulendy  deposited,  hid,  or  concealed  in  any  place  or  places  what- 
soever, with  an  intent  to  defraud  his  majesty  of  zny  of  the  duties  of  excise  by 
any  such  act  or  acts  of  Parliament  imposed  for  or  in  respect  thereof,  all  such 
goods,  wares,  merchandizes,  and  commodities  respectively  shall  be  forfeited, 
together  with  the  packages  containing  the  same,  and  shall  and  may  be  seized 
by  any  officer  or  officers  of  excise."  The  plaintiffs  premises  were  not  entered. 
jnii/i/,  never  saw  the  plaintiff  before  he  applied  to  him  respecting  the  cider  in 
question.  At  the  time  the  communication  took  place  between  Sanders  and 
HunL  Sandtr$  told  him  he  had  bought  the  plaintiflf's  cider,  but  that  he,  HurU^ 
might  as  well  say  to  any  body  who  enquired,  that  he,  Huni^  was  the  plaintiff's 
servant,  as  defendants  did  not  wish  it  to  be  publicly  known  that  they  had 
bought  the  cider,  as  they  had  given  a  lonmh  price  for  it.  An  accident  took 
place  during  the  manufacturing  of  the  cider,  the  floor  gave  wa^,  and  four  oi 
five  hogsheads  of  the  cider  were  lost,  which  are  not  included  m  the  demand 
in  this  cause.  On  the  3d  of  January ^  1820,  the  officers  of  excise  came  to  the 
plaintiff's  premises,  and  informed  the  plaintiff  that  they  had  come  to  search 
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fi>r  cider  belonging  to  Sanders^  a  dealer,  whereupon  the  'cider  in  qnes-  rvAoa 
lion,  amounting  to  two  hundred  and  twenty-one  hogsheads,  was  shown  *- 
to  them,  and  diey  were  informed  by  the  plaintiflT  that  such  cider  had  been  sold 
by  him  to  the  defendants,  but  that  he  did  not  consider  the  eider  as  the  pro- 
perty of  Sanders  4*  Co.,  the  defendants,  until  it  was  delivered  according  to  the 
agreement,  and  that  Hunt  was  his  servant ;  which  statement  Hunt  confirmed. 
The  officers  seized  the  eider,  and  it  was  afterwards  condemned  in  the  Court 
of  Exchequer,  as  being  the  property  of  the  defendant,  ffiiHam  Sanders,  found 
in  an  unentered  place,  and  a  \  erdict  for  750/.  was  obtained  against  JMfiiam 
Sanders,  on  an  mformation  filed  by  his  majesty's  Attorney-General,  for  penal- 
ties under  the  statute  of  8  G.  3,  c.  1,  s,  25.  in  respect  of  the  omission  to  enter 
the  premises  where  the  cider  was  deposited ;  and  the  same  was  paid  by  the 
defendants.  Afler  tlie  making  of  the  contract  for  the  purchase  of  the  cider* 
the  same  remained  on  the  premises  of  the  plaintiff,  under  the  circumstances 
herein  stated.  Afler  the  seizure  of  the  cider  the  plaintiff  made  an  application 
to  the  excise  for  its  restoration,  stating  the  fact  of  sale  to  Sanders  in  his  memo- 
rial,  but  claiming  the  cider  to  have  been  his  property  at  the  time  of  the 
seizure ;  but  his  application  was  refused,  Hunt  was  the  servant  of  Sanders^ 
for  the  purpose  of  receiving  and  manufacturing  the  cider,  but  was  the  servant 
of  the  plaintiff  for  the  purpose  of  retaining  the  cider  until  payment  should  be 
made  by  the  defendants  of^  the  price.     The  case  was  now  argued  by 

7\naal,  for  the  plaintiff.  The  only  question  is,  whether  the  property  was 
in  the  defendants  at  the  time  of  the  seizure.  That  depends  upon  whether  any 
thing  'remained  to  be  done  by  the  plaintiff  before  the  delivery  of  the  r^go^ 
cider.  If  there  was  any  thing  to  be  done  it  became  impossible  by  the  ■■ 
wrongful  act  of  the  defendants.  By  the  contract,  it  appears  that  the  cider  was 
to  be  manufactured  on  Studdy* s  premises.  But  although  it  is  not  expressly 
stated  that  it  was  to  be  manufactured  by  the  defendants,  yet  looking  at  the 
whole  of  the  contract,  that  is  apparent.  Hunt,  who  was  to  superintend  the 
process,  was  the  servant  of  the  defendants.  For  the  purposes  of  this  contract 
the  juice  was  to  be  considered  as  cider  as  soon  as  it  was  expressed  from  the 
apples,  and  the  sale  was  complete  as  soon  as  it  was  put  into  casks  to  be  further 
manufactured  by  the  defendants.  The  stipulation  that  the  cider  should  be 
delivered  at  7b/ne9«,  may  be  relied  on  by  the  defendants,  but  that  was  only  to 
fix  the  time  of  payment,  and  not  the  completion  of  the  sale,  for  half  the  price 
was  to  be  paid  at  Christmas^  and  the  residue  on  removal.  The  agreement  to 
remove  the  goods  in  the  Spring,  was  only  to  Show  that  the  price  should  be 
layable  at  that  time.  But  if  those  words  imposed  on  the  plaintiff  a  duty  to 
[eUver  at  Totness,  then  it  is  a  sufficient  answer  that  the  defendants,  by  their 
own  wrongful  act,  rendered  it  impossible.  They  cannot,  therefore,  set  up  as  a 
defence  that  the  cider  was  not  aeiivered  at  that  place,  Co,  Lit.  207,  1  Roll. 
Mr.  453,  /.  50.  The  plaintiff  was  not  in  fault.  The  law  does  not  require  a 
man  to  enter  a  place  where  he  merely  presses  the  apples  ;  the  defendants  who 
made  the  cider  ought  to  have  made  the  entry.  The  record  in  the  Exchequer 
being  a  proceeding  in  rem,  is  a  finding  that  the  property  was  in  the  defendants. 
That  court  had  the  exclusive  right  to  determine  the  question ;  the  record  is 
•therefore  conclusive,  Scott  v.  Shearman,  2  W.  Bl.  977,  Hughes  v.  r^gjfi 
Cornelius,  2  Show,  232,  and  in  many  cases  the  record  of  a  foreign  *• 
court  of  admiralty  has  been  held  conclusive.  See  1  Stark,  on  £v.  238. 

/l  Pollock,  contra.  The  property  never  vested  in  the  defendants ;  the  plain- 
tiff, therefore,  had  not  any  right  to  sue  by  virtue  of  the  contract,  neither  did  the 
seizure  and  condemnation  give  him  any  such  right  The  plaintiff  does  not 
claim  to  be  paid  for  that  which  during  tlie  process  was  lost  by  accident,  and  he 
cannot  be  in  a  better  situation  with  respect  to  that  which  was  lost  by  the  sei- 
zure. Nothing  was  to  be  claimed  until  the  manufacture  was  complete,  and 
afler  that  a  dehvery  at  Tbfnett,  was  necessary  in  order  to  perfect  the  plain- 
tiff's claim,  Astey  v.  Emery ^  4  M.  &  8.  262.     The  period  of  payment  does 
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not  toach  the  question.  It  is  quite  consistent  that  part  of  the  price  should  be 
paid  at  ChrutmaSf  and  the  residue  on  remoral  of  we  goods  from  the  premises, 
although  the  plaintiff  was  bound  to  make  delivery  at  7hinei$.  No  cider  ex- 
isted at  the  time  of  the  supposed  vesting  of  the  property.  The  whole  contract 
was  executory,  the  apples  were  merely  the  raw  material.  [^Bayley,  J.  Sup* 
pose  the  defendants  had  taken  away  the  goods  in  the  first  stage  of  the  process  t] 
Then  they  might  have  been  liable  to  be  sued  for  goods  sold  and  delivered,  but 
here  they  never  had  possession  of  the  thing  contracted  for,  and,  therefore,  ac- 
cording to  Temp€$t  V.  FUxgeraid^  3  B.  &  A.  680,  are  not  liable  to  the  action. 
[^Bayietf,  J.  In  that  case  there  was  no  possession  under  the  contract.]  Neither 
was  there  here,  the  contract  was  to  sell  the  cider  when  the  process  had  been 
*II361  ^^"^P^^^^*  ^^^9  'therefore,  neither  a  count  for  goods  sold  and  delivered, 
-■  nor  for  goods  bargained  and  sold,  can  be  maintained.  With  respect  to 
the  seizure,  it  is  clear  that  if  there  were  any  erimeni  the  plaintiff  was  partu 
ajM.  But  the  record  does  not  prove  that  the  goods  were  the  property  of  the 
defendants,  they  were  not  condemned  as  the  goods  of  Sanders^  but  as  goods 
deposited  by  him  in  an  unentered  place.  The  plaintiff  stated  a  falsehood  to  the 
officers,  which  constituted  the  whole  offence.  The  casks  cannot  be  considered 
as  goods  sold  and  delivered,  nor  can  the  sum  of  12/.  be  recovered,  if  both  par- 
ties were  in  part  delicto. 

Baylet,  J.t  If  there  had  been  any  contrivance  between  these  parties  to 
hold  the  plaintiff  out  to  the  public  as  the  manufacturer  of  cider  for  himself,  I 
should  have  thought  them  in  pari  delieio  ;  and  if  there  had  been  any  circum- 
stances to  satisfy  a  jury  that  the  transaction  was  fraudulent,  with  a  view  to 
deceive  the  officers  of  the  revenve,  I  should  have  thought  the  plaintiff  could 
not  recover.  I  do  not  say  that  the  case  is  free  from  suspicion  ;  but  there  is 
not  sufficient  to  warrant  an  inference  of  fraud.  The  bargain  was  for  the  sale 
of  the  plaintiff's  cider,  at  35«.  per  hogshead,  to  be  delivered  at  Totn€8$<,  in  the 
Spring  of  1820,  and  to  be  manufactured  on  the  plamtiff's  premises.  Now 
euLtr  is  an  equivocal  term.  It  may  apply  to  the  juice,  when  first  expressed 
from  the  apple,  or  to  the  manufactured  article  when  the  whole  process  is  com- 
plete. We  must  look  to  the  condition  and  language  of  the  parties  to  see  what 
was  meant.  It  is  found  in  the  case,  that  the  Juice,  when  first  expressed  from 
'6371  ^^^  Applet  is  in  Dt90n$hirt^  called  ader^  and,  'therefore,  any  person 
^  looking  at  this  contract,  would  suppose  that  to  have  been  sold,  and  not 
manufactured  cider.  If  it  had  been  understood  between  the  parties  that  the 
plaintiff  was  to  manufacture  the  cider,  it  is  probable  that  some  contract  as  to 
die  mode  of  carrying  on  the  process  would  have  been  introduced.  But  on  the 
contrary,  when  the  baigain  was  made,  Hw/U  was  hired  by  the  defendants,  the 
juice  was  expressed  and  put  into  casks,  part  of  which  were  the  property  of 
the  plaintiff,  and  part  were  provided  by  the  defendants.  Hunt  received  from 
the  defendant,  Sanders,  directions,  which  plainly  show  what  the  parties  meant 
by  the  word  eider.  He  was  to  Uke  care  that  the  casks  were  filled,  when  de- 
livered to  him,  and  was  to  pay  according  to  the  quantity  of  juice,  and  not  of 
the  manufactured  article.  The  case  then  stands  thus ;  die  pUintiff  bargains  to 
deliver  apple*juice  ;  he  bargains,  also,  that  when  it  has  been  manufactured  into 
perfect  cider  he  will  carry  it  to  Thtneee;  but  it  is  not  to  be  taken  from  his 
premises  until  the  price  has  been  paid.  It  was  further  agreed,  that  it  should 
be  delivered  in  the  following  Spring.  The  raw  material  may  be  considered  as 
goods  bargained  and  sold,  or  goods  sold  and  delivered,  and  the  plaintiff  was 
entitled  to  recover,  when  the  period  fixed  for  payment  arrived.  It  appears, 
then,  that  the  juice  was  delivered  to  Sandere^  upon  the  terms  that  it  should  be 
taken  away  and  paid  for  in  the  Spring,  and  that  Studdy  should  have  a  lien  for 
ihe  price.  In  the  mean  time  a  transaction  occurred,  by  which  possession  of 
the  article  was  Uken  from  both  parties,  not  by  means  of  the  wrongful  act  cf 

t  AlhoU,  C.  J.,  WM  sitting  at  Ni$i  Priui,  in  Landam. 
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the  plaintifl*,  but  of  the  defendants.  It  was  their  duty  to  enter  the  place  vhere 
the  cider  was  to  be  manufactured«  and  through  their  neglect  it  became  impos- 
sible for  the  ^plaintiff  to  cany  the  manufactured  article  to  Totneas  ;  that  r,^g 
cannot  take  away  his  right  to  recover.  ^ 

HoLROYD,  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  recover.  If 
this  were  a  contract  for  the  sale  of  cider  in  a  manufactured  state,  the  plaintiff 
would  have  been  a  dealer  within  the  meaning  of  the  statute,  and  must  have 
entered  the  place  and  paid  the  duty  accordingly.  But  no  person  seems  to  have 
thought  him  liable  to  that ;  in  the  understanding  of  the  parties,  the  thing  sold 
was  the  juice  of  the  apples.  The  jury  found  that  Hunt  was  the  defendants' 
servant ;  and  if  so,  there  was  not  sufficient  to  show  that  the  plaintiff  was  im- 
plicated in  the  fraud  upon  the  revenue.  But  an  objection  has  been  taken  to  the 
form  of  the  action,  the  contract  being  executory.  I  cannot  accede  to  the  aigu- 
ment ;  for  I  think  it  clear  that  although  an  action  would  lie  upon  the  express 
contract,  yet  that  when  it  was  part  executed  and  the  thing  deUvered,  indebitO' 
ins  assumpsit  was  maintainable.  In  Bull.  N,  F.  139,  it  is  said,  '^  Although 
an  indebitaiUM  asMumpsit  will  not  lie  upon  a  special  agreement  till  the  terms 
of  it  are  performed,  yet  when  that  Is  done,  it  raises  a  duty  for  which  a  general 
indebitatus  assumpsit  will  lie.*'  I  take  this  to  be  the  reason  for  the  common 
practice  of  introducing  two  counts  in  declaring  upon  the  sale  of  a  horse,  one 
upon  an  executory  and  the  other  upon  an  executed  contract,  although  it  is  clear 
the  plaintiff  might  recover  upon  the  last  afler  delivery.  There  can  be  no  doubt 
that  immediately  upon  the  delivery  of  the  juice  to  Hunt^  the  property  was 
altered,  and  any  subsequent  loss,  not  happening  through  the  plaintiff's  fau]t, 
must  have  been  borne  by  the  defendant.  Then  will  an  action  lie  for  *the  r$a9a 
price,  the  time  fixed  for  payment  having  expired,  but  no  deUvery  having  '- 
been  made  at  Totntssf  I  think  that  does  not  bar  the  plaintiff's  right  of  ac- 
tion, the  default  having  been  occasioned  by  the  act  of  the  defendants.  If 
a  party  does  all  he  can  to  perform  the  act  which  he  has  stipulated  to  do,  but 
is  prevented  by  the  wrongful  act  of  the  other  party,  he  is  in  the  same  situ- 
ation as  if  the  performance  had  been  perfected,  I  think  also  that  the 
action  lies  for  the  value  of  the  casks ;  the  defendant  had  them  in  use,  and 
has  not  returned  them. 

LiTTLBDALE,  J.  If  there  had  been  sufficient  evidence  to  make  out  collusion 
between  the  plaintiff  and  defendants  to  defraud  the  revenue,  the  plaintiff  could 
not  enforce  his  contract  in  this  court.  But  although  there  was  ground  for  sus- 
picion, fraud  was  not  found,  and  we  should  not  be  warranted  in  presuming  it, 
1  think  that  the  plaintiff's  right  to  recover  depends  entirely  upon  the  meaning 
of  the  word  cider^  as  used  in  this  contract.  The  word  bemg  ambiguous,  parol 
evidence  was  admissible  to  explain  it ;  and  from  the  evidence  given,  I  think 
that  here  it  meant  the  apple  juice,  and  that  the  property  passed  to  the  defend- 
ants as  soon  as  possession  of  it  was  given  to  Uieir  servant  Hunt.  And  this 
governs  the  whole  case ;  for  if  the  mere  juice  was  sold,  the  defendant  ought 
to  have  entered  the  premises.  If  the  juice  was  sold,  the  payment  would  de- 
pend upon  the  quantity  of  that,  otherwise  the  sum  to  be  paid  could  not  be 
ascertained  until  the  process  of  making  the  cider  was  complete ;  and  any  loss 
in  the  interim  would  fall  upon  the  plaintiff.  The  objection  to  the  form  of  action 
depends  also  upon  the  same  point ;  for  if  the  juice  was  *sold,  then  as  i-^aja 
soon  as  it  was  expressed  from  the  apples,  and  delivered  to  the  defend-  *- 
ants,  it  was  goods  sold  and  delivered.  For  these  reasons,  I  think  the  plaintiff 
is  entitled  to  recover. 

Postea  to  the  plaintiff. 
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Upon  ft  quo  warranto  informal  ion  for  asnrping  the  office  of  hftitiff,  (he  being  the  retoming 
officer,)  of  ft  borough  lendiog  burgesaee  to  Parliftoient,  but  not  a  town  corporate,  jtidg" 
ment  having  been  given  for  die  crown :  Held,  that  the  relator  wae  not  entitled  to  coata 
by  the  9  Anne,  c.  20. 

Upoif  an  informfttioii  in  the  nature  of  quo  warranto^  charging  the  defendant 
with  usurping  the  office  of  bailiff,  (the  returning  officer,)  of  StoMridgt^  a 
borough  sending  members  to  Parliament,  but  not  a  town  corporate,  judgment 
had  been  entered  for  the  crown ;  and  thereupon  the  master  of  the  crown-office 
allowed  costs  to  the  prosecutor.  JUerewether^  obtained  a  rule  for  reviewing  that 
taxation,  and  in  Eaater  term,  Adam  and  Carter^  were  heard  against  the  rule, 
and  Merewetheti  in  support  of  it ;  but  all  the  authorities  then  cited  arc  so  fully 
stated  and  considered  in  the  judgment  of  the  court,  that  it  is  unnecessary  to 
report  the  arguments. 

The  judgment  of  the  court  was  now  delivered  by 

Baylby,  J.  The  question  in  this  case  was  whether,  in  an  unincorporated 
borough  sending  members  to  Parliament,  the  returning  officer,  (the  bailiff,)  was 
within  the  statute  9  Anne,  c.  20,  and  the  case  stood  over,  that  the  authorities 
upon  the  point  might  be  referred  to  and  considered.  There  had  been  a  quo 
warranto  information  against  him,  upon  which  the  master  of  the  crown-office 
had  allowed  costs ;  and  the  point  was,  whether  cost  were  allowable  or  not* 
^04 11  '^^  depended  'wholly  on  the  statute  9  Anne,  c.  20.  That  statute  im- 
-I  ports,  by  its  title,  to  have  passed  to  render  the  proceedings  upon  writs  of 
mandamua  and  informations  in  the  nature  of  a  quo  warranto  more  speedy  and 
effectual,  and  for  the  more  easy  trying  and  determining  the  rights  of  offices  and 
franchises  in  corporations  and  borought.  The  act  recites  that  divers  persons 
had  intruded  themselves  into  the  offices  of  mayors,  bailiffs,  portreeves,  and 
other  offices  within  cities,  towns  corporate,  boroughs,  and  places  in  England 
and  Wah9  ;  and  that  where  those  offices  are  annual,  it  is  difficult  to  bring  the 
right  to  trial  within  a  year,  and  where  they  are  not  annual,  it  is  difficult  to  do 
so  before  they  have  done  divere  act$  in  their  officee  prejudicial  to  the  peaee^ 
order,  and  good  government  within  euch  citiee,  ire.  It  also  recites  that  divers 
persons  who  had  right  to  such  offices,  or  to  be  burgeaeee  or  freemen  of  such 
cities,  have  iUegally  been  removed  or  refused  admittance,  having  no  other 
remedy  to  procure  admittance  or  restoration  to  their  said  offices,  or  franchises 
of  being  burgesses  or  freemen,  than  by  writs  of  mandamue,  the  proceedings 
on  which  are  dilatory  and  expensive ;  and  then  it  provides  for  speedy  obedience 
to  such  writs,  for  proceedings  upon  the  returns  thereto,  and  for  damages  and 
costs  thereon.  It  then  provides  for  quo  warranto  informations  in  respect  of 
any  of  the  said  offices  or  franchises,  it  directs  the  mode  of  proceeding  thereon, 
and  provides  for  costs  for  or  against  the  relator,  and  directs  that  the  statute  4 
Anne,  c.  16,  and  all  the  statutes  o(  jeofaita  shall  extend  to  the  proceedings  on 
such  writs  of  mandamus  and  quo  warranto  informations.  The  statute  then 
recites  a  distinct  and  independent  mischief,  viz.,  the  re-electing  for  successive 
years  in  divers  counties,  boroughs,  towns  corporate,  and  cinque  ports,  the 
*A421  ™^y^^»  ^&^^»  Of  other  officer  to  whom  it  belongs  to  'preside  at  the 
-I  election,  and  make  the  return  of  members  to  serve  in  Pamament,  where 
such  officer  is  annually  elected,  and  enacts  and  declares  that  no  person  who 
hath  been  in  such  office  for  one  whole  year  shall  be  capable  of  being  chosen 
for  the  year  ensuing.  Upon  this  statute  the  question  is,  wheUier  those  parts 
of  it  which  relates  to  writs  of  mandamui  and  quo  warranto  informations  ex- 
tend to  boroughs  which  are  not  corporations,  and  in  which  the  officer  or  officers 
that  exist  have  nothing  to  do  with  the  government  of  the  place,  or  whether  they 
are  confined  to  corporate  places  and  corporate  officers.  The  first  case  in  whicn 
this  question  appears  to  have  been  mentioned,  (as  far  as  I  have  been  able  tc^ 
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find,)  is  Bex  v.  BoyUs,  Fitz.  82.  2  Ld.  Raym.  1659.  Str.  836,  where,  upon 
a  qtto  warranto  information  to  show  by  what  authority  the  defendant  claimed 
to  be  one  of  the  bailiffs  of  Southwold^  which  was  described  as  an  ofBce  of 
trust  and  pre-eminence«  and  touching  the  rule  and  government  and  the  adminis- 
tration  of  justice  within  the  said  vilU  it  was  urged  for  the  defendant  that  ^e 
statute  of  ^nne,  was  declaratory  in  what  cases  a  quo  warranto  lay,  and  that 
this  office,  as  described,  was  not  within  the  preamble  of  the  act«  The  court 
did  not,  as  is  supposed  arguendo  in  Btx  v.  WaUu^  5  T*  R.  375,  decide  that 
the  office  was  within  the  statute,  but  denied  that  the  statute  was  exclusive  of 
cases  not  recited  in  the  preamble,  meaning  probably  that  quo  warranto  infor- 
mations would  lie  in  other  cases  than  those  to  which  the  act  refers.  The  first 
important  case  is  Btx  v.  fFUiiam$,  1  Burr.  402.  The  question  there  was  not 
upon  any  distinction  between  corporations  and  boroughs  which  were  not  cor- 
porations, but  upon  the  distinction  in  a  corporation  between  usurping  a  corpo- 
rate office  and  *exereising  a  non-corporate  right.  The  information  there  r«^A 
was  to  show  by  what  authority  the  defendant  held  a  court  of  record  ■- 
within  the  borough  of  Dtnbigk,  The  judgment  was  for  the  crown,  and  costs 
were  awarded  under  the  statute ;  and  the  question  was  whether  the  award  of 
eosts  could  be  supported.  There  was  no  doubt  but  that  the  place,  Denbigh^ 
was  a  town  corporate  ;  but  the  defendant  had  not  usuroed  a  corporate  office, 
he  had  merely  exercised  a  non-corporate  right  Lord  Man^dd  observed,  that 
the  act  was  meant  to  extend  to  all  officers  of  corporations  as  such,  but  it  was 
not  within  its  reason  or  meaning  that  it  should  extend  to  all  offices  exercised 
within  the  limits  of  the  eorp<Mition«  The  title  could  not  control  the  body  of 
the  act,  and  there  being  no  chaige  of  usurping  any  office,  the  judgment  as  to 
the  costs  was  wrong.  Z^em'ion,  J.,  stated,  that  ^  franchises'*  in  ti^  act,  meant 
corporate  rights,  or  rights  to  freedom  in  corporationB,  and  jbi ler,  J.,  said  it 
meant  freedoms  and  rights  to  be  memben  of  the  corporation.  This  casCi  there- 
fore though  it  decides  nothing  expressly  as  to  the  distinction  between  corporations 
and  boroughs  which  are  not  corporations,  contains  dicta  that  the  act  refen  only 
to  corporate  rights,  and  if  it  be  confined  in  corporations  to  corporate  offices,  it 
cannot  exte^id  to  non-corporate  offices  in  unincorporated  places.  In  Bex  v. 
JUareden,  3  Burr.  1812,  Fatei^  J.,  says,  **  The  statute  0  ^nne^  extends  only 
to  corporation  offices.'*  In  Bex  v.  fraltie^  6  T.  R.  375,  Hie  question  was 
whether  the  statute  applied  to  a  quo  warranto  information  against  the  defend- 
ants for  usurping  the  office  of  constables  of  Birmingham,  Birmingham^  is 
not  a  corporaticm  or  borough,  but  it  is  a  place,  and  the  *9  Anne^  c.  20,  r^^^^ 
has  the  word  **  place,"  as  well  as  •*  towns  corporate  and  boroughs."  ^ 
There  was  a  judigment  for  the  crown,  and  costs  were  allowed  to  the  prosecutor, 
and  the  question  was,  whether  such  allowance  was  right  The  court  held  it 
was  not,  because  the  word  «*  places"  in  the  9  Anne^  c.  20,  s.  1,  applied  only 
to  such  places  as  were  ejuMdtm  generis  with  those  enumerated,  viz.,  cities, 
towns  corporate,  and  boroughs ;  for  had  all  places  been  intended,  the  legisla- 
ture  would  have  used  one  compendious  word  to  comprehend  all  places,  and 
BuUer^  J.,  noticed  the  distinction  between  burthensome  offices,  such  as  that  of 
a  constable,  and  offices  from  which  profit  may  be  expected,  such  as  corporate 
offices  in  corporations.  He  noticed  also  the  expression  by  Lord  Mamfietd^  in 
Bex  V.  ffWutmSf  that  it  is  not  within  the  reason  or  meaning  of  the  act  that  it 
should  extend  generally  to  all  offices  within  a  corporation,  and  drew  the  infers 
ence  that  Lord  Manaieldf  must  have  thought  thai  there  wa$  no  office^  not  in  a 
corporation^  within  the  act  In  Bex  v.  Hailf  1  B.  At  G.  237,  the  same  ques- 
tion occurred  as  in  Bex  t.  fFiiHams^  whether  the  statute  applied  to  a  non-cor- 
porate office  (the  office  of  redster  and  clerk  of  the  court  of  requests,)  in  a 
corporate  place  (the  city  of  Bristol^  and  Abbott^  G.  J.,  referred  to  Bex  t. 
fVatHa,  as  deciding  that  the  word  **  places,"  meant  places  efuedem  generis  with 
those  menticmed  in  the  act,  and  that  Birmingham^  not  being  a  city  or  town 
corporate,  wae  not  a  place  within  the  act,  and  added  as  his  own  opinion,  that 
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M  other  offices,'*  must  mean  offices  twndan ,  generii  with  iboee  mentionedy 
which  are  aU  carporaie  ojfleu.  In  Hex  v.  Richardaon,  9  East,  469,  upon  a 
^461   ^*^  warrmiUo  ^information  against  the  portreeve  of  the  borough  of  Pefnf 

J  ryn%  which  is  not  a  corporate  borought  the  defendant  obtained  a  rule 
fiin  to  plead  seyeral  matters,  and  insisted  that  he  had  a  right  to  do  so,  because 
the  borough  returned  members  to  Parliament^  and  was  therefore  within  the 
statute  of  AnM^  which  gives  a  right  to  plead  double  in  cases  within  that  act ; 
but  upon  cause  shown,  me  court  considered  Rex  ▼•  WMU^  as  in  point,  that  the 
statute  only  applied  to  oorporate  offices,  and  dischamd  the  rule.  The  case  of 
Rex  V.  Highmore,  6  B.  &  A.  771,  is  the  only  easel  am  aware  of  which  has 
come  before  the  court,  wherein  a  doubt  appears  to  have  been  entertained  upon 
the  point.  The  question  was,  whether  on  a  quo  warranto  information  against 
the  bailiif  or  sub-bailiff,  who  is  the  returning  officer  of  MUbum  Port,  which 
is  a  borough  which  sends  members  io  Parliament,  but  is  not  a  corporation,  the 
defendant  was  entitled  to  plead  double :  JibboiU  O.  J.,  during  the  aigument 
said,  the  words  ^  burgesses  or  freemen*'  seemed  to  confine  the  statute  to  places 
having  burgesses  or  Seemen,  but  the  rule  to  plead  several  matters  was  made 
absolute,  because,  if  the  court  discharged  the  rule  the  defendant  would  have 
been  precluded  from  setting  the  matter  right  by  writ  of  error,  whereas  if  they 
made  it  absolute  and  the  defendant  pleaded  double,  the  error,  if  it  were  one, 
would  appear  upon  the  record,  and  the  judgment  of  a  higher  tribunal  might  be 
taken  upon  the  point  This  case,  therefore,  appears  to  have  proceeded  not  so 
much  upon  the  ground  that  the  court  had  doubt,  as  upmi  the  principle  that  the 
question,  if  any,  should  be  open  to  the  investigation  of  a  court  of  error.  And 
•0401   ^?^^  ^^  '^^  of  the  'authorities,  where  there  is  not  one  that  expresses 

J  any  doubt,  where  one,  viz..  Rex  v.  Richardeon^  is  in  pmnt,  and  where 
every  other  except  that  of  Rex  v.  Highmore^  which  is  no  authority  either  way, 
proceeds  avowedly  upon  the  principle  that  the  statute  applies  only  to  corporate 
offices  (and  there  can  be  no  corporate  office  but  in  a  corporation,)  the  error  in 
those  decisions  must  be  palpable,  and  the  words  of  the  statute  very  plain  and 
unequivocal,  before  we  can  act  in  opposition  to  the  priAciple  upon  which  those 
decisions  proceed.  But  when  we  consider  that  the  word  •*  boroughs"  in  the 
title  of  the  act  may  be  satisfied  by  referring  it  to  the  last  section,  which  prohibits 
Ae  choice  of  a  reUirning  officer  for  two  successive  years,  and  that  in  that  pre- 
amble  which  introduces  the  provisions  for  writs  of  tnandamue  and  quo  war* 
ranto  informai.ons,  we  find  mention  made  of  the  peace,  order,  and  government 
of  the  place,  with  which  a  bailiff  as  returning  officer  has  nothing  to  do,  and  of 
burgesses  or  freemen,  which  occur  only  in  corporations,  we  think  it  impossible 
to  say  that  it  is  clear  the  provisions  as  to  writs  of  mandamui  and  9110  warranio 
informations  apply  to  unincorporated  boroughs,  and  on  the  contrary  it  appears 
to  us  that  they  apply  wholly  to  corporate  ^ficee  in  eorporate  places.  The  con- 
sequence is  that  the  rule  must  be  made  absolute. 

Role  ahsolute. 


*647]  •JONES  t;.  POWELL. 

RepUvia.  Avowry,  that  the  defeadant  demised  the  doss,  In  which*  &e.,  (amongst 
ocIkbts,)  to  A.  B.t  asd  bfoansa  the  cattle  were  there  he  dietrained  tbem  for  rent-errear. 
Plea  in  bar,  that  itm  cattle  were  not  levant  and  conehant  aaoa  the  doae,  ia  which,  4fcc  i 
Held,  on  demncrer,  that  the  plea  was  bad ;  first,  for  not  showing  how  the  cattle  came 
upon  the  had ;  ■ecoadly,  for  not  stating  that  they  were  not  levaat  and  eoachaat  upon 
anf  part  of  tJis  leads  dsmised^ 

Rb^xbvin.    Avowry,  Aat  defendant  was  seised  of  die  dose  in  question,  and 
demised  it,  amoifal  «lheraf  t»  ^.  Ji.,aiid  fot  pent  iA  ummr  ditlrained  the  catda 
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in  question,  being  in  the  close  in  which,  &c.  Plea  in  bar,  that  the  cattle  were 
not  levant  and  couchant  on  the  close  in  which,  iic.  Demurrer,  assigning  for 
causes,  that  the  plea  in  bar  did  not  state  that  the  cattle  escaped  into  the  place  in 
which.  Sic,  by  the  default  of  the  owner  or'  tenant  thereof;  and  that  it  was  not 
averred  in  the  plea,  owing  to  what  canse,  or  under  what  circumstances  the  cat- 
tle came  upon  the  close  in  which,  &c.     Joinder  in  demurrer. 

Richarasn  in  support  of  the  demurrer.  The  plea  in  bar  is  bad,  for  it  tenders 
an  immaterial  issue.  That  the  cattle  were  not  levant  and  couchant  is  no  pro> 
tection  against  a  distress  for  rent,  unless  they  came  upon  the  land  through  the 
default  of  the  tenant  or  the  owner.  The  only  instance  of  such  a  plea  is  in 
Ktmpe  V.  Crewi,  1  Ld.  Raym.  167 ;  and  there,  TYdnf,  C.  J.,  said  that  it. would 
be  bad  on  demurrer.     Here,  the  defendant  has  adopted  that  course. 

Maule,  contra.  It  is  contended,  that  levancy  and  couchancy  is  material  only 
when  the  catde  come  upon  Hhe  land  by  the  default  of  the  tenant  or  r*A^ 
owner ;  but  that  is  not  so.  In  3  Bl.  Com.  8,  it  is  said :  *«  With  regard  ^ 
to  a  stranger's  beasts  which  are  found  on  the  tenant's  land,  the  foUowing  dis- 
tinctions are  taken.  If  they  are  put  in  by  consent  of  the  owner  of  the  beasts ; 
they  are  distrainable  immediately  afterwards  for  rent^rrear,  by  the  landlord. 
8o,  also,  if  the  stranger's  catde  break  the  fences  and  commit  a  trespass,  by 
coming  on  the  land,  they  are  distrainable  immediately  by  the  lessor  for  his 
tenant's  rent,  as  a  punishment  to  the  owner  of  the  beasts,  for  the  wrong  com- 
mitted through  his  negligence.  But  if  the  land  were  not  sufficiently  fenced  so 
as  to  keep  out  cattle,  3ie  landlord  cannot  distrain  them  till  they  have  been  levant 
and  couchant  on  the  land."  In  this  latter  case,  levancy  and  couchancy  is  mate- 
rial, although  the  tenant  or  owner  be  not  in  default.  Black$tane  then  goes  on 
to  say,  that  where  the  lessor  or  his  tenant  is  in  default,  cattle  coming  upon  the 
land  cannot  be  distrained,  until  afler  notice  has  been  given  to  the  owner,  and  he 
neglects  to  remove  them.  The  passage  in  Kempe  v.  Crewi,  which  is  relied 
upon,  was  merely  an  obiter  dictum,  and  the  actual  determination  of  the  court 
was  in  favor  of  the  plaintiff. 

Richards,  in  reply.  In  the  passage  immediately  preceding  that  which  has 
been  read  from  3  Bi.  Com.,  it  is  said,  that  all  things  upon  the  land  are  prima 
facie  distrainable  for  rent.  The  owner  of  the  cattle  should,  therefore,  show  in 
his  plea  in  bar  the  special  matter  upon  which  he  relies  as  a  protection  from 
that  liability. 

*Bavley,  J.t  I  am  of  opinion  that  this  plea  in  bar  is  bad.  It  is  a  t^a^q 
general  rule  that  all  things  upon  the  premises  are  distrainable  for  rent-  ■- 
arrear.  There  are  exceptions  to  that  rule ;  but  he  that  wishes  to  avail  him- 
self of  the  exception  must  bring  himself  within  it.  The  mere  want  of  levancy 
and  couchancy  is  not  sufficient  to  protect  the  catde  from  a  distress.  If  the  cat- 
tle are  upon  the  premises  by  the  consent  of  the  owner,  or  through  his  default, 
levancy  and  couchancy  is  immaterial.  Now  it  is  to  be  presumed,  that  the  cir- 
cumstances under  which  the  catde  come  upon  the  premises  are  within  the 
knowledge  of  the  owner ;  he,  therefore,  should  state  them.  The  case  of  Kempe 
V.  Crews  is  a  clear  authority  upon  this  poinL  There,  trespass  was  brought  for 
taking  the  plaintiff's  catde.  The  defendant  justified  taking  them  upon  land 
demised  by  him  to  one  TV,  for  rent-arrear.  Replication,  that  they  were  not 
levant  and  couchant.  Defendant  took  issue  upon  that,  and  afWr  it  was  found 
for  the  plaintiff,  he  moved  for  a  repleader,  which  was  refused,  because  the  issue 
might  be  material ;  and  a  repleader  is  never  granted,  unless  the  issue  must  be 
immaterial.  But  it  was  admitted  in  aimiment  that  the  replication  would  have 
been  bad  on  demurrer ;  and  Treby,  C.  J.,  expressly  says,  "  that  if  the  defend- 
ant had  demurred  upon  the  replication  it  would  have  been  ill."  There  is  another 
objection  in  this  case :  the  defendant  avows,  stating  that  the  tenant  held  the 
close  in  which,  &c.  amongst  other  lands  ;  the  plaintiff  pleads  in  bar  that  the 

t  ui66oCI,  C.  J.,  was  sitting  tt  NUi  Frius,  in  Lond&n, 
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cattle  were  not  leirant  and  couchant  on  the  close  in  which,  ^. :  that  might  be 
trae,  and  yet  they  might  have  been  so  upon  some  part  of  the  lands  demised. 
*A501  *HoLROTD,  J.  I  agree  that  the  plea  in  bar  is  bad  on  both  grounds. 
-■  It  is  a  general  rule,  that  all  things  on  the  land  are  distrainable  for  rent- 
arrear.  An  avowry  is  therefore  good,  merely  stating  that  the  catde  were  upon 
the  land.  If  the  owner  wishes  to  avail  himself  of  an  exception,  he  must  bring 
himself  within  it. 

Judgment  for  the  defendantt 

t  LittledaUt  J.,  had  gone  to  Chambers 


HURST,  et  al.  v.  JENNINGS. 

k  bond,  npoQ  the  face  of  it,  appearing  to  be  conditioned  for  the  pavment  of  a  aam  certain, 
but  by  an  indenture  of  the  same  date,  declaring  the  purposes  for  which  the  bond  was 
executed,  it  was  agreed  that  it  should  be  lawful  for  the  obligees  in  the  bond  to  com- 
mehce  an  action,  and  to  proceed  to  judgment  whenever  they  should  think  fit,  and  upon 

('udgment  being  obtained,  to  issue  execution,  and  that  the  judgment  should  be  a  security 
or  hhe  payment  to  the  obligees,  on  demand,  of  all  sums  of  money  which  then  were  or 
might  thereafter  become  due  to  them.  A  judgment  having  been  entered  up  by  virtue 
of  this  deed,  the  obligees  issued  execution  without  assignmg  breaches  or  executing  a 
writ  of  inquiry  :  Held,  first,  that  this  was  a  bond  substantiafly  conditioned  for  the  per- 
formance of  an  agreement,  within  the  8&  9  W,  3,  c.  11,  s.8,  and  that  the  obligees  ought 
to  have  assigned  breaches. 
Secondly,  that  the  indenture,  by  virtue  of  which  the  judgment  was  entered  up,  was,  in 
legal  effect,  a  cognovit  aetionem  within  the  meaning  of  the  third  section  of  the  3  G,  i,  c. 
39,  or  if  not,  that  it  was  a  contrivance  to  defeat  the  provisions  of  that  statute,  and  the 
indenture  not  having  been  filed  with  the  proper  officer  within  twenty-one  days  after  its 
execution,  and  judgment  not  having  been  entered  up  within  that  period,  as  required  by 
the  statute,  the  court,  upon  an  application  by  the  assignees  of  the  obligor,  who  had 
become  bankrupt,  ordered  the  execution  to  be  withdrawn. 

This  action  was  brought  upon  a  bond  dated  the  13th  of  November ,  1824, 
in  the  penal  sum  of  10,000/.,  conditioned  for  payment  to  the  plaintififs  of  8000/., 
and  interest,  on  the  13th  ot  January ^  1825.  By  an  indenture  of  the  same  date, 
stamped  with  a  12/.  oJ  valorem  stamp,  and  made  between  the  defendant  of  the 
one  part  and  the  plaintififs  of  the  other  part,  reciting  that  the  defendant  was  then 
justly  and  truly  indebted  to  the  plaintififs  in  the  sum  of  3500/.  or  thereabouts, 
*65i1  ^^^  goods  sold  and  delivered,  and  money  lent  and  advanced  *by  them  to 
^  him,  and  for  a  considerable  part  whereof  plaintififs  had  received,  as  a 
security,  various  bills  of  exchange  and  notes  of  hands  not  then  at  maturity ;  and 
that  defendant,  the  better  to  enable  him  to  carry  on  his  trade  and  business,  had 
occasion  to  raise  a  considerable  sum  of  money,  and  for  the  purpose  of  raising 
the  same  had  applied  to  the  plaintififs,  who  had  agreed  to  draw  upon  the  defend- 
ant five  several  bills  of  exchange  for  1000/.  each,  to  bear  even  date  with  the 
indenture,  and  to  be  made  payable  respectively  at  twelve,  fifteen,  eighteen, 
twenty-one,  and  twenty-four  months  after  date ;  and  which  bills  of  exchanpre 
being  accepted  by  the  defendant,  they,  the  plaintififs,  had  agreed  to  get  du* 
counted,  and  to  hand  over  the  proceeds  thereof  unto  him  the  defendant.  And 
then,  after  reciting  the  bond,  it  was  by  the  indenture  witnessed  that  for  declar- 
ing tfie  purposes  for  which  the  bond  was  executed,  it  was  agreed  between  the 
parties,  and  the  defendant  did  thereby  declare  that  it  should  be  lawful  to  and 
for  the  plaintififs  to  commence  an  acdon  upon  the  said  bond  or  obligation,  and 
proceed  to  judgment  hereon  whenever  they  should  think  fit;  and  that  upon 
judgment  being  obtained,  they  should  be  at  liberty,  according  to  their  will  and 
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pleasure,  at  any  time,  and  from  time  to  tin^e,  to  issue  one  or  more  execution  or 
executions  upon  the  judgment  as  ther  might  be  advised  and  deem  expedient. 
And  ^e  parties  declared  and  agreed  that  the  bond  was  so  made,  and  that  any 
judgment  obtained  thereon  should  stand  and  be,  as  a  security  for  payment  to 
me  plaintifls,  on  demand  and  without  any  deduction  or  abatement  whatsoever^ 
of  all  such  sums  of  money  as  then  were  or  might  thereafter  become  due  from 
the  defendant  to  the  plaintifis  for  goods  sold  and  delivered,  or  to  be  sold  and 
delivered,  or  *for  moneys  advanced  or  paid,  or  to  be  advanced  or  paid  rtAKo 
by  them,  or  any  or  either  of  them,  to,  for,  or  on  account  of  the  said  five  ^ 
bills  of  exchange,  or  to,  for,  or  on  any  other  account,  or  on  behalf  of  the  defend^ 
ant,  or  which  the  plaintiffs  had,  or  might  become  liable  for,  or  engage  to  pay 
for  the  defendant,  or  for  which  he  the  defendant  should  at  any  time  thereafter 
become  indebted  to  the  plaintiffs  on  any  account  whatsoever,  with  lawful  inter- 
est ;  and  also  for  the  purpose  of  effecting  a  full  and  complete  indemnity  to 
them  in  respect  thereof.  On  the  21st  of  January,  1825,  the  plaintiffs  com* 
menced  an  action  upon  the  bond,  and  obtained  judgment  by  m/  dicit ;  which 
judgment  was  signed  on  the  3d  of  February,  1825.  On  the  14th  of  January^ 
1826,  the  plaintiff's  caused  an  execution  to  be  sued  out  upon  the  judgment, 
under  which  execution  the  sheriff  levied  upon  the  goods  and  chattels  of  tho 
defendant  for  8473^  12«.  10(f.,  besides  sheriff's  poundage.  The  goods  and 
chattels  seized  under  the  execution  remained  upon  the  premises  of  the  defend* 
ant  on  and  afler  the  3d  of  February,  1826.  On  that  day  a  commission  of 
bankrupt  was  awarded  against  the  defendant,  under  which  he  was  declared  a 
bankrupt,  and  a  provisional  a£si^[nment  of  his  estate  and  effects  executed  by 
the  major  part  of  the  commissioners.  A  rule  nin  had  been  obtained  calling 
upon  the  plaintiffs  to  show  cause  why  this  execution  should  not  be  withdrawn. 

RumbalU  now  showed  cause.  The  question  intended  to  be  raised  is,  whether 
under  the  statute  0  G,  4,  c.  16,  s.  108,  the  execution  is  void.  In  Taylor  t. 
Taylor,  Ante,  392,  ♦the  court  decided  that  such  an  execution  was  not  r^mm^ 
wholly  void  under  this  statute,  and  refused  to  set  it  aside.  [The  court  ^ 
here  suggested  that  the  question  was  of  very  general  importance,  and  admitted 
of  too  much  doubt  to  be  decided  upon  motion,  and  intimated  that  it  might  be  fit 
to  state  the  facts  in  a  special  case  lor  the  opinion  of  the  court] 

F,  Pollock,  in  support  of  the  rule,  stated  that  there  were  two  other  grounds 
on  which  the  execution  should  be  withdrawn.  The  first  was  that  the  judg- 
ment and  execution  thereon  were  void  by  the  statute  3  G.  4,  c.  39,  s.  l,t 
because  the  indenture  was  in  the  nature  of  a  warrant  of  attorney  to  confess  a 
judgment,  or  a  cognovit  actionem,  and  had  not  been  registered  pursuant  to  that 
act.  Secondly,  that  there  had  been  no  suggestion  of  breaches  or  writ  of  inquiry, 
as  required  by  the  statute  of  the  8  &  9  1^  3,  c.  1 1,  «.  8. 

*RumbalU  The  indenture  is  not  a  warrant  of  attorney  to  confess  r^m^ 
judgment.     A  warrant  of  attorney  is  an  authority  or  warrant  given  to   ^  ^^ 

t  The  3  (r.  4,  c.  39,  $,  1,  recites,  that  injustice  was  frequently  dorte  to  creditors  by 
secret  warrants  of  attorney,  to  confess  judgments  for  securing  the  payment  of  money 
whereby  persons  in  a  stale  of  iosohrency  were  enabled  to  keep  op  the  appearaace  of  ben^ 
in  good  circumstances;  and  the  persons  holding  such  warraote  of  attorney  bad  tho  power 
of  takins  the  property  of  such  insolvents  in  execution  at  any  time,  to  the  exclusion  of  the 
nest  of  their  creditors,  and  for  remedy  thereof  enacts,  **  That  if  the  holder  thereof  shall 
think  (it,  every  warrant  of  attorney  to  eonfess  iudgroeiit  in  any  pevsonal  aetioBv  or  a  tmo 
copy  thereof,  and  of  the  attestation  thereof,  and  the  defeasance  and  iBdonements  thereon, 
in  case  such  warrant  of  attorney  shall  be  jgiven  to  confess  judgment  in  the  court  of  K.  B., 
or  such  a  true  copy  thereof  as  aforeaatd,  in  ease  such  warrant  of  attomev  afaall  be  given 
to  eonfess  judgnMOt  io  any  other  coart,  ahaU,  witbm  tweniy^oM  dava  aner  the  ejceoitiost 
of  such  warrant  of  attomev,  be  flUid,  together  with  aa  affidavit  of  tho  timo  of  the  eaeea- 


a  bankrupt,  then  and  in  aucb  cane,  untees  snch  warrant  of  attorney ,  or  a  copy  theioof, 
ehall  have  been  filed  as  aforesaid,  within  the  said  space  of  twenty-oae  days  from  the  exe* 
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some  attorney  to  confess  a  judgment  in  an  action  against  the  person  giving  it  at 
the  suit  of  a  particular  plaintiff.  Nor  is  it  a  cognovit  actionem  /  for  that  is  an 
admission  by  a  defendant,  in  a  suit  already  commenced,  of  die  right  of  the 
plaintiff  to  recover  in  that  action.  If  so,  it  is  not  within  ^e  words  of  the  act 
of  parliament ;  and  therefore  even  if  it  were  in  its  effects  an  evasion  of  the  pro- 
visions of  the  statute,  it  would  not  be  void.  A  warrant  of  attorney  is  irrevoca* 
ble.  Odes  v.  Dr.  Woodward,  2  Ld.  Raym.  766 ;  1  Salk.  87.  The  party  taking 
it  has,  therefore,  an  indefeasible  right  to  enter  up  judgment,  and  take  out  exe- 
cution at  any  time.  It  is  in  its  effect  equal  to  a  judgment.  A  cognovit  acti- 
onem  has  the  same  effect.  This  indenture  amounts,  at  most,  to  a  covenant  not 
to  defend  an  action  on  the  bond,  and  would  not  exclude  the  jurisdiction  of  the 

•6551  ^""^^  ^^  *^'  ^<^''**'^'''  ^  ^^«-  1^®*  The  defendant  might,  notwith- 
^  standing  this  covenant,  have  defended  the  action.  The  indenture  there- 
fore is  very  different  in  its  effects  from  a  warrant  of  attorney  or  cognovit 
actionem^  and  is  not  within  either  the  words  or  the  meaning  of  the  statute. 
Secondly,  the  court  will  not  set  aside  this  execution  on  motion.  The  statute, 
section  2,  enacts,  **  that  such  warrants  of  attorney,  and  the  execution  thereon, 
shall  be  deemed  fraudulent  and  void  against  the  assignees  ;  and  such  assignees 
shall  be  entitled  to  recover  back  and  receive  for  the  use  of  the  creditors  of  the 
bankrupt,  all  and  every  the  moneys  levied  or  effects  seized  under  and  by  vir- 
tue of  such  judgment  and  execution.**  If  the  execution  be  void,  there  is  no 
necessity  for  the  court  to  order  it  to  be  withdrawn,  for  the  assignees  may  bring 
an  action  for  the  goods  seized  under  the  execution,  and  it  will  be  no  defence  to 
such  an  action.  In  an  action  the  question  would  receive  a  more  solemn  deci- 
sion, and  the  parties  might  carry  the  cause  into  a  court  of  error ;  of  which  pri- 
vilege a  decision  of  the  question  on  motion  will  deprive  them. 

Abbott,  C.  J.  This  is  an  application  to  the  court,  in  terms,  to  compel  the 
plaintiff  to  withdraw  an  execution,  or  in  effect  to  set  aside  an  execution.  The 
only  object  of  ^is  application  is  to  vacate  the  execution,  not  the  judgment.  If 
we  see  that  the  execution  has  issued  on  a  judgment,  which  has  been  obtained 
by  means  of  a  contrivance,  devised  to  evade  the  provisions  of  an  act  of  parlia- 
ment or  any  rule  of  the  'common  law,  we  ought  not  to  allow  the  execution  to 
^6561  continue  in  forct  so  as  to  have  *that  effect.  I  am  clearly  of  opinion 
•I  that  the  bond  and  indendure,  by  virtue  of  which  the  plaintiffs  weigp 
authorized  to  enter  up  judgment  and  sue  out  execution,  were  devised  with  the 
intention  to  evade  the  provisions  of  the  statute  3  G.  4,  c.  39.  That  statute,  in 
order  to  give  publicity  to  warrants  of  attorney  to  confess  judgment,  enacts,  that 
such  instruments  shdl  be  registered  in  the  manner  therein  mentioned,  within 
twenty-one  days  after  the  execution  thereof.  It  appears  that  in  this  case  the 
defendant,  on  the  i4th  of  November,  1824,  executed  a  bond  conditioned  for  the 
payment  to  the  plaintiffs  of  8000/.  and  interest  on  the  1 3th  of  January f  1825, 
and  that  by  an  indenture,  of  the  same  date  with  the  bond,  reciting  that  the 
defendant  was  indebted  to  the  plaintiffs  in  the  sum  of  3500/.,  and  that  he  had 
occasion  to  raise  more  money,  and  had  applied  to  the  plaintiffs  for  that  purpose, 
it  was  witnessed  that  for  declaring  the  purposes  for  which  the  bond  was  exe- 
cuted, it  was  agreed  between  the  parties  that  it  should  be  lawful  to  the  plain- 
tiffs to  commence  an  action  on  the  bond,  and  proceed  to  judgment  wheutthe^ 
should  think  fit,  and  that  upon  judgment  being  obtained  they  should,  at  their 

cntion  thereof,  or  unlese  judcmeot  thall  have  been  signed,  or  eiecation  iesaed  on.  auch 
warrant  of  attorney  within  the  same  period,  each  warrant  of  attorney,  and  the  jadgment 
and  execution  thereon,  shall  be  deemed  frandulent  and  void  agminat  the  aaaigneea  under 
each  eommisaion,  and  avcli  aaaigneea  ahall  be  entitled  to  recover  back,  and  receive,  for 
the  nee  of  the  ereditora  of  aoch  Dankrnpt  at  large,  all  and  every  the  moneys  levied  or 
effeeta  aeized  under  and  by  virtue  of  aucli  iiidgment  and  execution.'* 

Sect.  9,  after  reciting  that  the  object  ot  the  said  proviaion  might  be  defeated  by  any 
peraon  giving  a  Mf  need  aetwmem  inatead  of  a  warrant  of  attorney  to  confeee  jvd|;ment, 
eoaeta  tbe  aame  proviaiona  aa  to  every  eofn»fni  aeiianem  given  by  any  defendant  m  any 
peraonal  action  aa  were  before  enacted  with  respect  to  warranta  of  attorney. 
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wiB  and  pleasttrey  at  anr  time  hsne  one  or  more  eitecution  or  executions  upon 
Ae  said  judgment ;  and  it  was  farther  agreed  that  that  judgment  should  he  a 
security,  not  only  for  moneys  already  advanced,  bnt  for  any  moneys  which 
might  thereafler  be  advanced.  The  deed,  therefore,  authorizes  the  piaintifi, 
wi3iont  giving  any  notice  to  the  defendant  to  commence  the  action,  to  proceed 
to  judgment,  and  issue  execution.  If  this  is  not  a  case  within  the  very  words 
of  the  act  of  parliament,  the  judgment,  by  virtue  of  which  the  execation  hag 
issued,  has  been  obtained  by  means  of  a  contrivance  used  for  the  purpose, 
*and  calculated  to  have  the  effect,  (if  it  be  allowed  to  rehiain  in  force,)  r«^»» 
of  defeating  the  provisions  of  that  act  of  parliament ;  and  on  that  ground  ^ 
I  think  the  execution  which  has  issued  upon  that  judraent  ought  not  to  stand. 
If  it  were  allowed  to  continne,  the  contrivance  would  have  the  effect  of  defeat* 
in?  another  very  wholesome  act  of  parliament,  the  8  &  9  IF.  3,  c.  11,  s.  8, 
which  requires  mat  the  plaintiffs  shall  suggest  breaches  in  all  actions  upon 
bonds  conditioned  for  die  performance  of  covenants  and  agreements.  This  is 
a  bond  conditioned  nominally  for  payment  of  a  sum  certain,  but  substantially 
conditioned  for  the  performance  or  an  agreement,  that  the  plaintiffs  shall  be  at 
fiberty  to  enter  up  judgment,  and  issue  execution  for  any  moneys  which  may 
tiiereafler  become  one  from  the  defendant  to  the  plainufl^s.  I  think  this  is  a 
case  within  the  s^tnte,  and  that  die  plaintiffs  were  not  entitled  to  issue  execn- 
don,  without  having  first  assigned  breaches.  The  rule  for  withdrawing  die 
execution  must  be  made  absolute. 

HoLROTD,  J.  I  think  that  this  execution  ought  to  be  set  aside.  This  is  a 
•case  either  directly  within  the  act  of  parliament,  or  the  deed  and  judgment  were 
:a  contrivance  to  defeat  the  provisions  of  it  By  the  first  secdon  every  warrant 
of  attorney  must  be  filed  within  twenty-one  days  after  execudon  in  the  manner 
therein  mentioned.  By  section  two,  "  if  it  has  not  been  filed  widiin  that  time, 
it  is  to  be  deemed  firandulent  against  the  assignees,  under  any  commission  of 
bankrupt  afterwards  issued  against  the  party  giving  the  warrant.*'  It  is  clear, 
^therefore,  that  if  the  instrument  executed  in  this  case  had  been  a  warrant  of 
attorney  instead  of  a  bond  *and  indenture,  the  judgment  and  execution  r»|yy% 
would  have  been  void  against  the  assignees,  because  the  provisions  of  ^ 
the  statate  had  not  been  complied  with.  Section  three,  recites,  that  the  former 
provision  may  be  defeated  by  a  person  giving  a  eognovit  aefionmi  instead  of  a 
warrant  of  attorney  to  confess  judgment,  and  enacts  diat  every  cognovit  a€(i^ 
onitHt  unless  filed  in  like  manner,  shall  be  void  against  the  assignees.  It 
appears  to  me,  that  the  deed  set  out  in  the  affidavit  has  the  legal  effect  of  a 
cognovit  dc/tonem,  for  it  enables  the  plaintiffs,  without  giving  any  previous 
notice  to  the  defendant,  to  commence  an  action  against  him,  and  to  proceed  to 
judgment,  and  to  issue  execution  when  they  shall  think  fit.  There  is  nothing 
in  £is  deed  to  prevent  the  plaintifif's  saying  that  the  defendant  has  confessed 
the  acdon.  I  incline,  therefore,  to  think,  that  diis  is  a  case  within  the  words 
^f  the  third  section  of  the  statute ;  but  if  it  be  not,  the  judgment  has  been 
-obtained  by  means  of  a  contrivance,  devised  to  defeat  the  provisions  of  the  act 
of  parliament,  and  I  think  the  execution  sued  out  upon  a  judgment  so  obtained 
ought  not  to  be  permitted  to  stand. 

LnTLBDALS,  J.  The  bond  in  this  case,  upon  the  face  of  it,  purports  to  be  a 
bond  for  the  payment  of  a  sura  certain ;  but  by  an  indenture  of  the  same  date, 
it  appears  to  be  conditioned  for  the  performance  of  an  agreement.  For  it  is 
there  stated,  that  it  was  declared  and  agreed,  that  the  plaintiffs  should  be  at 
'liberty  to  enter  up  judgment  when  they  thought  fit ;  and  that  such  judgment 
should  be  a  security,  not  only  for  moneys  then  advanced,  but  for  all  sums 
to  be  thereafter  advanced.  If  tnat  agreement  had  been  incorporated  in  the  con- 
dition *of  the  bond,  it  is  quite  clear  mat  the  plaintiffs  must  have  assigned  r^n-Q 
breaches.  And  although  parol  evidence  is  not  admissible  to  show  that  *- 
the  condition  of  a  bond  is  different  from  that  which  the  words  of  it  import,  yet, 
as  in  this  case,  the  purposes  -of  Jthe  bond  are  declared,  by  an  instrument  of  as 
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high  a  natare,  ezeented  on  the  same  day»  I  tfaink  this  a  bond  conditioned  snb- 
atantially  for  the  perfonnanee  of  an  agreement  withm  the  words  of  the  act; 
and  I  think  it  dearly  within  the  mischief  intended  to  be  remedied.  One  of  the 
objects  of  the  statote  was,  to  take  away  the  necessity  of  proceedings  in  equity, 
to  obtaui  relief  against  an  unreasonaUe  demand  of  the  whole  penalty,  where 
smaQ  damages  only  had  accrued.  If  such  a  case  as  the  present  had  occurred 
before  the  stalate,  itue  defendant  would  bare  been  compelled  to  seek  relief  in 
equity.  I  think  this  a  case  within  the  words  and  the  object  of  the  statuta 
B  ^i  IF.  d»  c  1 1,  ««  8|  and  that  this  rule  for  withdrawing  me  execution  must 
be  made  absohits. 

Rule  absolute, 

Marryaif  F.  Pothek^  and  JuiAce^  were  to  have  aigned  in  support  of  tbi 
nde. 
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Id  an  aetioa  •gminst  the  BberitT  for  t  fiilss  return  of  nmltm  htm  to  t  writ  of  ierifaeioM,  the 
•beriff  prOTSd  that  ha  had  aeised  all  the  goods  of  the  debtor  under  mJUrtJaemu  in  and 
tfaer  aim,  before  the  pkintiffs'  writ  waa  delirersd  to  him.  The  plaiotina,  in  anawer* 
proved  that  the  jud^jment  upon  which  the  6rat  executioB  waa  aaed  oat  waa  entered  up 
upon  a  warrant  of  attorney  fraoduienily  ezeented  by  the  debtor,  in  order  to  defeat  the 
plaimiilh'  eiecution,  and  that  they  gaYe  notice  to  the  aheriff  to  retain  the  proceeda  of 
the  gooda  leried.  The  afaerrC  on  the  iirat  dar  of  the  next  term,  waa  aerrea  with  a  rnfe 
to  return  the  writ  o(JUri  facuu  under  which  Be  bad  first  levied.  He  did  not  give  any 
notice  to  the  plaintiflfi,  by  whom  the  second ^rt /acta*  had  been  sued  out,  that  he  baa 
tieen  aenred  with  aue«i  a  rufe.  and  at  the  expiration  of  the  aix  daya  mentioned  in  that 
rata,  the  aheriif 'a  officer  paid  over  the  proceeda  of  the  gooda  levied  to  the  plaintiff,  af 
whoae  auit  the  6nlJUri/aaa*  had  been  aaed  out:  Held,  that  thia  waa  misconduct  ia 
the  aheriflr,  and  rendered^  him  liable  to  the  plaintiiT  in  the  aecond  execution. 

Qmtere,  Whether  the  sheriff,  if  not  guilty  of  such  negligenoe  or  miacooduct.  would  have 
been  IsaUe  te  die  actitin. 

Tms  was  an  action  against  the  defendant,  the  late  sheriff  of  Surrey^  for  al 
&lse  letom  of  nuiia  kotm  to  a  writ  of  fieri  facias  indorsed  to  levy  203^  upov 
the  goods  of  i?.  Gooch.  Plea,  not  gutitj.  At  the  trial  before  Abbott,  C.  J., 
at  the  London  sittings  after  Mickatimas  term,  1825,  the  following  appeared  to 
be  the  facts  of  the  case  :  On  the  17th  of  December,  1824,  the  defendant  seized 
the  goods  of  Qoochj  by  virtue  of  u  fieri  faciae  sued  out  upon  a  judgment  ob- 
tained by  one  Knighi^  On  the  20th  of  December,  ?k  fieri  facias  indorsed  to 
levy  203/.  apon  the  goods  of  Oooeh,  was  sued  out  by  the  plaintiffs  upon  a 
jtiagment  obtained  by  them  in  Michaelmas  term,  1824,  for  400/.,  and  the  writ 
was  delivered  to  the  defendant  to  be  executed  on  the  20th  of  December.  The 
defendan^having  previously  seized  the  goods  of  Gooch^  under  the  execution  at 
the  suit  of  Knighi,  made  a  return  of  vSdla  bona  to  the  plaintiffs'  fieri  facias. 
On  the  29th  of  December,  the  plaintiffs  gave  notice  to  the  defendant  to  retain 
the  amount  of  the  levy  or  proceeds  of  the  goods  and  effects  levied  under  the 
,^^.^  judgment  snd  execution  in  the  cause  of  *  Knight  v.  Goochj  as  proceed-^ 
•I  ings  would  be  taken  for  setting  aside  the  judraent  and  execution.  The 
defendant  having  proved  that  he  had  leried  all  €(ooch*i  goods  under  the  execu*' 
tioD  at  the  suit  of  Enight,  the  plaintifis  then  proposed  to  give  evidence  to  show 
that  the  judgment  obtained  by  Knight,  was  fraudulent  and  void,  upon  ther 
ground  of  its  having  been  entered  up  by  virtue  of  a  warrant  of  attorney  exe« 
coted  by  Oooch^  for  the  express  pnrpose  of  defeating  the  plaintifls*  execution* 
The  Lord  Chief  Justice  was  of  opinion,  that  in  this  action  for  a  false  return 
against  the  sheriff,  (who  was  not  indemnified,)  it  was  not  competent  to  the 
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plaintiflTs  to  show  that  another  judgment  and  executi6n,  under  which  the 
sheriflT  had  previously  levied,  was  fraudulent  and  void ;  but  upon  its  being  8ug> 
gested  that  Lord  Ktnyon^  had  permitted  such  evidence  to  be  given,!  the  Lora 
Chief  Justice  received  the  proof,  but  reserved  liberty  to  the  defendant  to  move 
to  enter  a  nonsuit  in  case  a  verdict  should  be  found  for  the  plaintifls.  Evidence 
of  the  fraud  was  then  given.  It  further  appeared,  thaU  on  the  first  day  of 
Hilary  term,  1825,  the  sheriff  was  served  wiUi  a  rule  in  the  cause  of  Knighi 
V.  Oooch,  to  return  the  writ  He  did  not  give  any  notice  to  the  ptaintiffs  that 
he  had  been  served  with  such  rule ;  and  on  the  31st  of  January,  the  sheriff's 
officer  paid  over  to  Knight,  the  sum  of  58/.  9s.  Ocf.,  the  net  proceeds  of  the 
goods  levied  under  the  execution.  The  Lord  Chief  Justice  told  the  jury*  that 
the  only  question  for  their  consideration  was,  whether  the  warrant  of  attorney 
was  fraudulendy  given  by  Gooch  to  Knighi,  in  order  to  defeat  the  plaintiff's 
execution.  If  they  thought  it  was,  they  ought  to  find  for  the  plaintiffs,  other* 
wise  for  the  ^defendant.  The  jury  found  a  verdict  for  the  plaintiffs  r^mio 
for  58/.  9s.  6(/.  A  rule  nisi  for  entering  a  nonsuit  was  obtained  in  Hilary  ^ 
term,  upon  the  objection  taken  at  the  trial. 

Oumey  and  Campbell,  showed  cause.  The  question  of  fact  raised  in  thi» 
action  was,  whether  Oooch,  had  any  goods  and  chattels  in  the  defendant's  baili- 
wick at  the  time  when  the  Jieri  faciai  sued  out  by  the  plaintiffs  was  delivered 
to  the  defendant.  If  the  judgment  obtained  by  Knight  was  valid,  then  Gooch 
had  no  goods  ;  but  if  it  was  fraudulent  and  void,  then  die  goods  in  the  posses- 
sion of  the  sheriff  still  continued  to  be  the  property  of  Gooch,  and  the  sheriff" 
ought  not  to  have  returned  nulla  bona.  The  statute  27  JEliz.  c.  5,  declares 
judgments  fraudulendy  contrived  with  intent  to  delay  creditors,  to  be  (aa 
against  them,)  utterly  void  and  of  none  effect.  The  jury  have  found  that  this  judjg- 
ment  was  fraudulent  It  is  therefore  absolutely  void.  Now,  a  judgment  creditor 
may,  in  this  form  of  action,  give  evidence  to  show  that  a  transfer  of  the  pro- 
perty by  the  debtor  is  colorable,  and  made  with  a  view  to  protect  the  goods 
from  an  execution ;  or,  if  an  assignment  has  been  regularly  executed,  so  as  to 
transfer  the  goods,  (as  between  the  debtor  and  assignee,)  still  a  plaintiff  may 
nye  evidence  to  show  that,  as  against  a  creditor,  it  is  void  under  the  statute  13 
jBliz.  e.  5.  Dewey  v.  Bayntun,  6  East,  257.  But  if  it  be  competent  to  a 
plaintiff  to  show  that  a  deed  purporting  to  transfer  the  property  is  void  on  the 
ground  of  fraud,  there  is  no  reason  why  he  should  not  also  be  permitted  to 
show  that  a  judgment  is  void  upon  the  same  ground.  In  Crottley  v.  Jirk- 
wriftht,  2  T.  R.  603,  a  person  against  whom  a  writ  oi fieri  factat  'was  r^gg* 
sued  out  was  in  possession  of  tlie  goods  under  a  deed  given  in  consid-  ^ 
eration  of  an  antecedent  debt,  and  an  annuity  payable  from  thenceforth  ;  and 
it  was  held  that  the  sheriff  was  warranted  in  returning  nulla  bona^  it  appearing 
that  the  memorial  of  such  anniiitjr  was  not  registered  according  to  the  directions 
of  the  annuity  act,  and  the  deed  being,  on  Uiat  account,  absolutely  void.  la 
Kempland  v.  Macauley,  Peake's  N.  P.  C.  65,  the  action  was  for  a  false  return, 
and  the  defence  was,  that  the  plaintiff's  writ  was  fraudulently  sued  out  to  cover 
the  goods.  But,  assuming  that  the  plaintiff  cannot  in  this  form  of  action  dis- 
pute the  validity  of  a  prior  execution  under  which  the  sheriff  has  levied,  the 
sheriff  in  this  case  has  made  himself  liable  by  lending  himself  to  one  of  the 
parties.  He  received  notice  from  the  plaintiffs  to  retain  the  money,  and  having 
been  served  with  a  rule  to  retam  the  writ,  it  was  his  duty  to  inform  them  that 
he  had  been  served  with  that  rule  ;  but  on  the  31st  of  January^  he  paid  over 
the  money  to  Knight,  without  giving  any  such  information.  He  has,  therefore, 
contrary  to  his  duty,  paid  over  the  money  to  a  party  who  had  no  title  to  receive 
it,  and  most  stand  or  fall  by  that  person's  title. 

IHaffyai  and  Comyn,  contra.      Where  the  sheriff  is  indemnified  by  either 
of  tbe  execution  creditors,  there,  although  the  action  may  be  nominally  against 

t  Km^Umi  V.  M*C^mU$,  Psaks's,  N.  P.  C.  65. 


6633  ^  Barneu  iiLi4  &;  Cresswell.  629 

tfie  sheriff  for  a  fake  return,  it  is  substantially  a  suit  between  the  respective 
creditors,  and  it  is  competent  to  either  to  show  that  the  other  has  no  title  to  the 
^oods  of  the  debtor,  by  proving  that  the  transfer  made  by  the  debtor,  (whether 
by  assignment  or  by  judgment  obtained  against  him,)  is  void ;  but  where  the 
*0641  ''^^^^  ^  ^^^  ^indemnified,  he  is  not  only  the  nominal  but  the  substantial 
•>  defendant :  in  such  case  it  is  no  answer  to  a  former  levy  to  say  that 
the  process  was  issued  fraudulently.  He  is  the  ministerial  officer  of  the  court; 
and  Lb  not  bound  to  inquire  into  the  title  of  the  party  at  whose  suit  the  execu* 
tion  issues.  Such  an  inquiry  would  occasion  great  delay  in  the  execution  of 
process,  and  would  subject  the  sheriff  to  an  expense  which  he  is  not  bound  to 
incur.  In  7^/er  v.  The  Duke  of  Ltede,  2  Stark.  218,  the  action  was  against 
the  defendant,  lord  of  the  manor  of  Wakefield,  for  a  false  return  of  nuUa  bona 
to  a  mandate  from  the  sheriff  of  York,  upon  a  writ  of  fieri  J^ada*  to  levy  upon 
the  goods  of  J,  Shaw^  at  the  suit  of  the  plaintiff.  The  bailiff  seized  the  goods 
as  the  joint  property  of  Shaw  and  one  Batetnan,  the  latter  being  in  possession. 
Bateman,  claimed  the  whole  of  the  property,  and  the  bailiff  relinquished  it  on 
being  indemnified  by  Bateman,  It  was  proposed,  on  the  part  of  the  defend- 
ant, to  show  that  the  judgment  against  Shaw^  arose  out  of  a  fraudulent  con- 
trivance between  the  plaintiff  and  Shaw,  to  defraud  the  creditors  of  the  latter. 
But  Lord  Ellenboroughf  seems  to  have  thought,  that,  in  this  form  of  action,  it 
was  not  competent  to  the  defendant  to  go  into  evidence  of  collateral  fraud,  al- 
though he  might,  by  direct  evidence,  attack  the  judgment ;  and  the  evidence 
was  not  received.  In  Kempland  v.  Macauley,  Peake's  N.  P.  C.  65,  the  sheriff 
was  merely  a  nominal  defendant,  the  real  deiendant  being  another  creditor,  who 
had  sued  out  an  execution  against  th^  goods  of  the  debtor.  Secondly,  after  the 
notice  given  by  the  plaintiffs,  it  was  incumbent  upon  them  to  apply  promptly 
to  the  court  to  set  aside  the  execution  obtained  by  KniglU :  they  had  ample 
^6651  ^^^  ^^^  ^  ^o^°g*  ^^^^  not  having  done  it,  the  defendant  might  fairly 
•I   conclude  that  they  did  not  mean  to  contest  the  judgment. 

Abbott,  G.J.  I  think  we  are  not  called  upon  in  the  present  case  to  decide 
the  general  question,  whether  it  is  competent  to  a  plaintiff  in  an  action  against 
the  sheriff  for  a  false  return,  to  show  that  a  judgment  and  execution  by  virtue 
of  which  the  goods  of  the  debtor  were  previously  seized,  were  fraudulent ; 
because  if  it  appears  by  evidence  that  the  sheriff  by  himself,  or  by  his  officer, 
whom  he  entrusts  with  the  execution  of  his  process,  lends  his  aid  to  one  party, 
and  withholds  it  from  another,  then  I  think  the  sheriff  must  stand  or  fall  by  the 
rights  of  that  party  to  whom  he  lends  his  aid.  It  appears  that  on  the  29th  of 
Deeember,  a  notice  was  given  to  the  sheriff  by  the  present  plaintiffi,  requiring 
him  to  retain  the  amount  of  the  levy,  and  that  the  plaintiffs  would  apply  to  the 
court  to  set  aside  Khight*s  judgment.  On  the  23d  of  January^  the  sheriff  was 
served  with  a  rule  to  return  me  writ — a  six-days*  rule.  He  could  not  be 
called  upon,  in  any  course  of  proceeding,  to  pay  over  the  money  to  Knight, 
till  after  the  expiration  of  the  sixth  day.  At  that  time  his  officer,  not  the  sheriff 
himself,  for  he  has  never  interfered,  paid  over  the  money  to  ^e  attorney  for 
Knight,  It  appears  to  me,  that  it  was  the  duty  of  the  sheriff,  when  served 
with  the  rule  to  return  Knight* e  writ,  to  inform  die  present  plaintiffs  of  it,  that 
they  might  consider  whether  they  could  take  steps  prompdy  to  set  aside  the 
judgment.  If  he  had  informed  them  of  it^  and  they  had  taken  no  steps,  there 
would  have  been  strong  ground  to  maintain  that  the  sheriff  was  justified  in 
obeying  the  first  process  that  came  to  his  hand.  Not  having  so  informed  the 
•AAA1  *pl2i>'^^ff8, 1  think  the  sheriff  appears  to  have  lent  himself  to  Knight, 
•i  and,  therefore  he  must  stand  or  fall  by  the  right  that  Knight  had ;  and 
Knight  had  no  right,  for  his  judgment  was  evidently  fraudulent. 

Batlet,  J.  I  think  that  the  evidence  was  properly  received,  not  because  it 
bad  the  effect  of  showing  that  the  judgment  under  which  the  first  execution 
was  sued  out  was  void,  but  because  it  showed  that  the  sheriff  did  not  stand  in- 
different between  the  parties,  and  ^at  he  wrongfully  paid  over  the  money  to 
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one  of  two  claimants^  to  ^e  prejndice  of  the  other,  such  payment  being  made 
to  that  one  who  had  no  Hght  to  receive  it ;  and  I  diink  that  our  decision  in  this 
ease  will  be  eakulated  to  make  sheriffs  act  bona  fide.  Here  there  was  a  frauda- 
lent  judgment  and  execution,  and  an  honest  judgment  and  execution.  The 
•herifl'  was  not  bound  to  try  the  question  of  fraud,  or  to  decide  which  of  the 
two  creditors  should  have  the  preference ;  but  he  ought  to  have  stood  indif- 
ferent between  the  parties,  and  not  to  have  lent  himself  to  either.  Having 
received  notice  from  the  creditors  who  sued  out  the  secondy!.  fa^  that  the  first 
judgment  was  questionable,  he  ought  to  have  given  notice  to  them,  that  he  had 
been  served  with  a  rule  to  return  the  writ,  and  that  unless  they  took  some  steos 
before  that  rule  expired,  he  should  be  forced  to  pay  over  me  money  to  the 
plaintiff  in  the  first  execution.  The  sheriff  did  not  adopt  that  course.  If  he 
had,  the  plaintiffs  might  have  taken  upon  themselves  to  resist  KnighCM  execu- 
tion. The  question  then  would  have  been  between  Shighi  and  the  present 
plaintiffs ;  instead  of  which  ^e  sheriff's  officer  lent  himself  too  readily  to 
Knight,  in  order  to  give  him  the  preference. 

*HoLROTD,  J.  The  writ  of  Ji.  fa,  does  not  command  the  sheriff  to  r««^ 
pay  over  to  the  plaintiff  the  money  which  he  levies,  but  to  bring  it  into  '> 
court,  that  it  may  be  rendered  to  the  plaintiff  in  satisfaction  of  his  damages. 
It  is  the  duty  of  the  sheriff  to  retain  the  money  in  his  hands,  in  order  to  allow 
parties  to  apply  to  the  court  to  set  aside  an  execution,  which  may  be  sued  out 
R>r  fraudulent  purposes ;  and  if  the  sheriff  were  not  bound  to  retiun  the  money, 
it  might,  in  many  instances,  be  mischievous.  Here  the  officer  of  the  sheriff 
paid  over  the  money  to  the  plaintiff  in  the  first  execution.  I  have  entertained 
some  doubt,  in  the  course  or  the  argument,  whether  the  present  plaintiffs  ought 
not,  in  pursuance  of  the  notice  they  gave  to  the  sheriff,  to  have  applied  to  the 
eourt,  within  the  first  six  days  of  term,  to  set  aside  Knight* 9  execution,  and  to 
have  the  money  paid  over  to  them.  But  I  incline  to  think  that  it  was  the 
duty  of  the  sheriff  to  have  informed  the  plaintiffs,  before  he  paid  over  the 
money,  that  he  had  been  served  with  the  rule  to  return  the  writ  He  was, 
therefore,  guilty  of  negligence  in  paving  over  the  money  to  Knight;  and  as 
die  latter  had  no  right  to  receive  it,  me  dafendant  must  hie  answerable  for  the 
consequences  of  his  negligence.    This  rule  must,  therefore,  be  discharged. 

Bule  diacbaiged4 

t  See  SamuUn  v.  Bridgn,  3  fi.  4&  A.  9X 

We  have  keep  ioibrmed  by  Mr.  Sevlee,  of  Skqftt»h^^  tW  ^«'<^»»f  ibr  the  orueteef  ^ 
Lady  Arundell^  in  the  cause  of  Demey  v.  BayntuUf  <6  lu^X,  i57,i  that  the  aberin  wu 
iaJeraaified. 


•In  the  Matter  of  BURT.  [•««» 

Where  aa  award  under  the  9  d&  10  W.  9,  e,  19,  was  made  after  the  etBo^g^  day,  bet  be* 
fore  the  waiU  dU  post  .*  Held,  that  it  was  made  withia  the  term,  and  that  a  votiea  te 
set  it  aaioe  night  be  made  at  aay  time  before  the  laat  day  of  the  tersa  noxt  foUowioff' 

Alt  award  m  this  case  had  been  made  on  the  Ist  of  Jtin^,  1825,  under  a  sub* 
mission  which  had  been  made  a  rule  of  court  The  entngn  day  of  Trinity 
term,  was  the  80th  of  May.  A  rule  nisi  for  setting  aside  the  award  was  ob* 
tained  in  Mchadmas  term,  1825,  upon  certain  grounds  therein  specified,  which 
it  is  unnecessary  to  mention.  The  statute  9  dz;  10  IV.  3,  c.  15,  enacts,  that  an 
arbitration  or  umpirage  obtained  by  undue  means  shall  be  esteemed  void,  and 
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be  set  aside  by  any  court  of  law  or  equity,  so  as  complaint  of  such  conupdon 
or  undue  practice  be  made  in  the  court  where  the  nile  is  made  ibr  submission 
to  arbitration  h^ore  the  hut  day  of  the  next  term  after  such  arbitration  made 
or  published  to  the  parties. 

JBotland  and  Sheppardt  showed  cause.  The  award  was  made  before  Trinr 
iljf  term,  and  the  appUcation  to  set  it  aside  ought  to  have  been  made  in  that 
term.  The  first  day  of  Trinity  term,  was  the  3d  of  June.  The  essoign  day 
IS  no  part  of  the  term  within  the  meaning  of  the  act  of  Parliament.  The  ob- 
ject of  the  legislature  was  that  either  of  2ie  parties  should  have  an  opportunity 
of  applying  to  set  aside  the  award  during  all  the  days  of  the  next  term  when 
the  court  is  sitting.  Here  the  party  had  an  opportunity  of  making  his  appli- 
cation during  all  those  days.  The  statute  32  ^.  8,  c.  21,  s.  2,  enacts,  that 
«m91  ^'^'^^'y  .^'>^*  B^^  hef^  the  Monday  next,  after  Drinity  ^Sunday  for 
J  the  keeping  of  the  essoigns^  proper  returns,  and  other  ceremonies  here** 
tofore  used  and  kept,  and  diat  the  full  term  of  the  said  Trinity  term,  shall 
begin  the  Friday  next,  after  Corptis  Christi  j9ay,  ^e.  This  statute  distin- 
guishes between  the  esetAgn  day  and  the  full  term.  The  statute  9  ^  10  f^.  8, 
c.  16,  must  have  contemplated  the  full  term ;  that  being  the  only  term  during 
which  the  complaint  there  mentioned  could  be  made  to  the  court 

Jitdereon,  contra.  The  essoign  day  is  in  law  the  first  day  of  the  term,  within 
the  meaning  of  the  statute  9  &  10  fr.  3,  e.  16 ;  and  afler  the  passing  of  that 
statute,  a  single  judge  regulaily  came,  and  sat  in  the  court  and  heard  motions 
on  the  eseoign  day.  All  legaX  acts  relate  to  that  day,  and  not  to  the  quarto  die 
post;  and  a  judgment  enti&d  of  a  particuhir  term,  has  relation  to  the  eesoign 
day  of  that  term,  Stanford  v.  Cooper^  Cro.  Car.  102.  In  BoUon  v.  Eyles^  8 
Bro.  it  Bing.  61,  the  eesoign  day  was  considered  to  be  part  of  the  term,  so 
that  in  the  interval  between  tfiat  day  and  what  is  commonly  called  full  term,  a 
bill  might  be  filed  against  the  Warden  of  the  /Tee/,  which  at  that  time  could 
not  be  done  during  the  vacatiorj  and  in  a  still  later  case  of  Laidler  v.  Elliott^ 
3  B.  ^  C.  738,  it  was  held,  that  that  interval  was  to  be  considered  part  of  the 
term  within  the  meaning  of  the  rule  of  court,  HUary^  26  G.  8,  which  requires, 
that,  in  case  of  a  surrender  in  discharge  of  bail,  the  prisoner  shall  be  supers 
sedable,  unless  the  plainkifT  shall  cause  him  to  be  charged  in  execution,  within 
two  terms  next  after  such  surrender,  and  due  notice  thereof.  These  are  author- 
*8701  ^^^  ^  ^^^^  ^^  *^^  essoign  day  is  in  law  the  first  day  of  the  term, 
-I  and  that  beipg  so,  then  Micnadmas  term,  was  the  term  next  after  tho 
making  the  award,  and  the  rule  was  obtained  in  proper  time. 

Per  Curiam.  The  essoign  day  for  some,  but  not  for  all  purposes,  is  con^ 
sidered  the  first  day  of  the  term,  tn  order  to  enter  up  judgment  upon  an  old 
warrant  of  attorney,  the  affidavit  must  state  not  merely,  that  the  party  was 
alive  afier  the  eeeoign  day,  but  after  the  quarto  die  post.  On  the  other  handt 
there  are  many  instances,  some  of  which  have  been  mentioned,  where  the  et- 
soign  day  has  been  considered  the  first  day  of  the  term.  And  upon  the  whole 
we  think,  that  the  statute  9  &  10  IV.  3.  c.  16,  ».  2,  which  enacts,  that  the  ap- 
plication to  set  aside  an  award  shall  be  made  before  the  last  day  of  the  nexi 
tenUf  after  the  arbitration  made,  had  reference  to  that  which  in  legal  proceed* 
ings  has  been  generally  considered  the  term*  Stanford  v.  Cooper^  Cro.  Car. 
102,  shows,  that  the  essoign  day,  is  in  law  the  first  day  of  the  term,  and  that 
all  legal  acts  relate  thereto,  and  not  to  the  quarto  die  post.  We  think  that 
Michaelmas  term,  was  the  term  next  after  the  award  made,  within  the  meaning 
of  this  act  of  Parliament,  and  consequendy  that  the  application  to  set  aside  the 
award  was  not  too  late. 

The  case  was  then  heard  upon  the  matters  disclosed  in  the  afiidavits,  and 
ultimately  the  rule  was  discharged. 

Rule  discharged. 
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*DOE  on  the  Demise  of  GARNONS  v.  KNIGHT. 

Where  a  party  to  an  Inatrument  seals  it,  and  declares,  in  the  presence  of  a  witness,  that 
he  delivers  it  as  his  deed,  but  keeps  it  in  his  own  possession,  and  there  is  nothing  to 

auaiify  that,  or  to  show  that  the  executins  partT  did  not  intend  it  to  operate  imme- 
iaiely,  except  the  keeping  the  deed  in  his  bands,  it  is  a  valid  and  efieciual  deed ;  and 
delivery  to  the  party  who  is  to  take  by  the  deed,  or  to  any  person  for  his  use,  is  not 
essential. 
Delivery  to  a  third  person  for  the  use  of  the  partv  in  whose  favor  the  deed  is  executed, 
where  the  grantor  parts  with  all  control  over  toe  deed,  makes  the  deed  eflectual  from 
the  instant  of  such  delivery,  blthoogh  the  person  to  whom  the  deed  is  so  delivered  be 
not  the  agent  of  the  party  for  whose  benefit  the  deed  is  made. 

This  was  an  ejectment  brought  to  recover  possession  of  certain  messuages 
and  lands  in  the  county  of  /7m/.     The  lessor  of  the  plaintiff  claimed  the  pro- 
perty as  mortgagee  under  a  deed  purporting  to  he  executed  by  W,  Hyrme, 
deceased.     At  me  trial  befoic   Garrow,  B.,  at  the  .Summer  assizes  for  the 
county  of  Stafford^  1825,  the  principal  question  turned  on  the  validity  of  that 
deed ;  and  the  following  appeared  to  be  the  facts  of  the  case :  Wynne  was  an 
attorney  residing  at  Moldy  in  FtinUhire,  and  had  acted  in  that  character  for 
Oarnona  the  lessor  of  the  plaintiff,  who  resided  at  a  distance  of  about  three 
miles  from  Moid.     Wynne^s  sister  and  niece  lived  in  a  house  adjoining  to  his 
own  at  Mold,     On  the  12th  of  ^pril,  1829,  about  six  oVlock  in  the  evening, 
Wynne  called  at  his  sister's  house,  his  niece  then  being  the  only  person  at 
home,  and  asked  her  to  witness  or  sign  some  parchment     He  produced  the 
parchment,  placed  it  on  the  table,  signed  his  name,  and  then  said,  **  I  deliver 
^is  as  my  act  and  deed,**  putting  his  finger  at  the  same  time  on  the  seal ;  the 
niece  signed  her  name,  and  he  took  it  away  with  him.    The  deed  remained  on 
the  table  until  he  took  it  away.     He  did  not  mention  to  his  niece  the  contents 
of  the  deed,  or  the  name  of  Mr.  Gamona,    'tj^  niece  had  no  authority  from 
Mr.  Gamona  to  receive  any  thing  for  him.     It  was  proved  by  Miss  Elizabeth 
ffynne,  ♦the  sister  of  Wynne^  that  in  Aprils  1820,  (but  whether  before    r«g»o 
or  aAer  the  execution  of  the  deed  as  above  mentioned  did  not  distinctly   ^ 
appear,)  he  brought  her  a  brown  paper  parcel,  and  said,  **  Here,  Beaa<t  keep 
this :  it  belongs  to  Mr.  Gamona.**    Nothing  further  passed  at  this  time  ;  but  a 
few  days  afler  he  came  again,  and  asked  for  the  parcel,  and  she  gave  it  to  him: 
he  returned  it  back  to  her  again  on  the  14th,  15th,  or  16th  of  ^prU^  saying, 
"  Here,  put  this  by."     When  she  received  it  the  second  time,  it  was  less  in 
bulk  than  before.     Wynne  died  in  Avguat^  1820.     Afler  his  funeral,  she  deli- 
vered this  parcel  to  one  Barker  in  the  same  state  in  which  she  received  it  from 
her  brother.     Barker^  who  was  an  intimate  friend  of  Wynne^  stated,  that  the 
latter  in  July,  1814,  sent  for  him,  and  told  him  that  he  had  received  upwards 
of  26,000/.  upon  Mr.  Garnona*  account ;  and  afler  taking  credit  for  sums  he 
had  paid,  and  placed  out  for  Mr.  Garnona^  he  was  still  indebted  to  him  in  more 
than  13,000/.     He  then  asked  the  witness,  if  he,  as  hia  (ff^ynne'a)  friend, 
would  see  Mr.  Gamona  to  explain  the  circumstances.    The  witness  consented, 
and  ffynne  then  made  a  statement  of  his  property  ;  by  which  it  appeared  that 
after  payment  of  his  debts,  including  the  13,000/.,  he  would  have  a  surplus  for 
himself  and  family  of  8000/.  at  the  least.     He  desired  the  witness  to  tell  Gar- 
nona  that,  although  he  could  not  pay  him  at  that  time,  he  would  take  care  to 
make  him  perfectly  aecure  for  all  the  moneys  due  from  him.    Upon  this  being 
communicated  to  Gamona^  he  desired  Barker  to  assure  Hynne,  that  he  would 
not  then  distress  him,  or  expose  his  circumstances,  but  he  expected  that  he 
would  provide  him  securities  for  the  money  he,  Wynne,  owed  him.    This  was 
communicated  to  Wynne,  who  expressed  great  ^gratitude  to  Gamona,   r^ft^o 
and  said,  he  would  take  care  to  make  him  perfectly  secure.     Afler  the   ■- 
funeral  of  Wynne,  his  will  was  produced,  and  with  it  was  a  paper  in  his  own 
hand-writing,  containing  a  statement  of  his  property,  and  a  list  of  various  debts 
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secured  by  mortgage  or  bond,  and  among  others,  under  the  title  ** mortgage** 
there  was  stated  to  be  a  debt  to  Mr.  Oamons  for  10,000/.  Miss  Wynne  soon 
after  delivered  to  the  witness.  Barker^  a  brown  paper  parcel  sealed,  but  not 
directed.  Upon  this  being  opened,  there  was  inclosed  in  it  another  white  paper 
parcel  directed,  in  the  hand-writing  of  Wynne,  **  Richard  Gamons,  Esq.'* 
Witliin  it  was  a  mortgage  deed,  (the  same  that  was  witnessed  by  fVynne'e 
niece,  as  before  stated,)  from  ffynne  to  Garnone  for  10»000/.  There  was  also 
within  the  white  parcel,  a  paper  folded  in  the  form  of  a  letter  directed  in  the 
hand-writing  of  frynne  to  Mr.  Garnone.  That  contained  a  statement  of  the 
account  between  (fynne  and  GarnonSj  and  10,000/.,  part  of  the  balance  due 
from  ff^ynne  to  Garnone^  was  stated  to  be  secured  upon  Wynne* e  property. 
The  mortgage  deed  found  in  the  parcel  was  then  delivered  to  Garnone.  It 
was  a  mortgage  of  all  IVywne^s  red  estates.  It  was  contended  on  the  part  of 
the  defendant  that  nothing  passed  by  the  deed,  inasmuch  as  there  had  been  no 
sufficient  delivery  of  it  to  the  mortgagee,  or  to  any  person  on  his  behalf,  to 
make  it  valid ;  and,  secondly,  because  it  was  fraudulent  and  void  against  the 
creditors  of  the  grantor  under  the  statute  13  EUz.  c.  5.  The  learned  Judce 
overruled  the  objections,  and  the  defendant  then  proved  that  Mr.  Wynne^  m 
May,  1820,  had  delivered  to  him  a  bond  and  mortgage  of  his  real  estates,  to 
secure  money  due  from  Wynne  to  him  ;  and  that  by  his  will  he  devised  all 
^6741   ^^  estates  to  the  defendant.  Knight,  in  trust  to  sell  and  pay  *his  debts. 

-'  It  was  further  proved,  that  about  the  5th  of  ^pril,  a  skin  of  parchment 
with  a  12/.  stamp  was  prepared  by  Wynne* e  order,  and  for  a  few  days  he 
remained  in  his  private  room,  with  &e  door  shut.  A  clerk  entered  the  room, 
and  found  him  writing  upon  a  parchment:  he  afterwards  locked  the  door. 
There  was  no  draft  of  the  mortgage  in  the  office,  and  he  never  mentioned  it. 
The  whole  of  the  deed  was  in  Wynne^e  own  hand-writing.  He  had  three 
clerks,  and  deeds  were  in  the  usual  course  of  business  executed  in  the  office, 
and  witnessed  by  himself  and  his  clerks.  The  learned  Judge  told  the  jury, 
that  the  first  question  for  their  consideration  was,  whether  the  mortgage  to  the 
lessor  of  the  plaintiff  was  duly  executed  by  Wynne  the  deceased ;  but  that  if 
they  thought  it  was  originally  well  executed,  the  question  for  their  considera- 
tion would  be,  whether  the  delivery  to  Mrs.  Etizaheth  Wynne  was  a  good 
delivery ;  and  he  told  them  he  was  of  opinion,  that  if,  after  it  was  formally 
executed,  Mr.  Wynne  had  delivered  it  to  a  friend  of  Mr.  Gamons,  or  to  his 
banker  for  his  use,  such  delivery  would  have  been  sufficient  to  vest  in  Mr. 
Gamons  the  interest  intended  to  be  conveyed  to  him  under  it ;  and  the  ques- 
tion for  them  to  decide  was,  whether  the  delivery  to  Miss  Wynne  was,  under 
all  the  circumstances  of  the  case,  a  departing  with  the  possession  of  the  deed, 
and  of  the  power  and  control  over  it,  for  the  benefit  of  Mr.  Garnana,  and  to  be 
delivered  to  him  either  in  Mr.  Wynne*8  lifetime  or  after  his  death  ;  or  whether 
it  was  delivered  to  Miss  Wynne  merely  for  safe  custody  as  the  depository,  and 
subject  to  his  future  control  and  disposition.  If  they  were  of  opinion  that  it 
was  delivered  merely  for  ^e  latter  purpose,  they  should  find  for  the  defendant, 
otherwise  for  the  plaintiff.  A  verdict  having  been  found  for  the  plaintifif, 
*fi7fil    ^^^F^^f  *^^  ^^  Atichaetmae  term,  obtained  a  rule  nisi  for  a  new  trial, 

•I  upon  two  grounds :  first,  that  there  had  not  been  a  sufficient  delivery 
of  the  deed ;  and,  secondly,  that  it  was  fraudulent  as  against  creditors  or  pur- 
chasers within  the  statute  13  Et.  c.  5,  or  27  Et.  c.  4.  Upon  the  first  point  he 
contended,  that  delivery  was  necessary  to  ^e  execution  of  a  deed ;  that  there 
eould  be  no  good  delivery  unless  made  to  the  party  intended  to  be  benefited  by 
it,  or  to  some  person  acting  on  his  behalf,  or  to  a  stranger  expressly  for  his 
use ;  and  he  relied  upon  Sheppard's  Touchstone,  57,  where  it  is  laid  down, 
*«  that  a  deed  may  be  delivered  to  the  party  himself  to  whom  it  is  made,  or  to 
any  other  by  sufficient  authority  from  him,  or  it  may  be  delivered  to  any 
stranger  for  and  on  the  behalf,  and  to  the  use  of  him  to  whom  it  is  made,  with- 
out authority.  But  if  it  be  delivered  to  a  stranger  without  any  such  declara- 
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tion,  intention,  or  intimalioDf  unleas  it  be  in  a  case  irhere  it  ii  delivered  as  an 
escrow,  it  seems  diis  is  not  a  sufficient  deliveiy  :**  and  lie  contended,  that  in 
tliis  case  there  was  not  any  delirery  to  the  nior(|[agee,  or  to  any  person  on  his 
behalf  on  the  12th  of  ^prti;  and  that  the  subsequent  delivery  to  Miss  fFwme 
was  not  sufficient,  because  it  did  not  put  the  deed  out  of  the  eontrol  of  Mr. 
Wynne,  and  there  was  no  evidence  to  warrant  the  finding  of  the  jury  that  Mr. 
ff^mne  had  parted  with  the  controL 

Taunton^  and  O.  i?.  CrawSf  at  the  sittings  in  banc  after  BUary  term,  showed 
cause.  It  is  not  essential  to  the  perfecting  of  a  deed  that  it  should  be  delivered 
to  the  party  intended  to  be  benefited  by  it.  The  law  requires  the  solemn  act 
of  delivery  in  order  to  demonstrate  beyond  doubt,  thai  die  party  making  the 
^instrument  meant  it  to  be  his  act.  That  cannot  be  shown  more  clearly  r^AfA 
and  unequivocally  than  by  a  declaration  to  that  effi^t,  made  in  the  pre*  ^ 
sence  of  the  attesting  witness  at  the  time  when  the  deed  is  executed.  Such  a 
declaration  amounts  to  an  absolute  and  formal  delivery  of  the  deed  by  words. 
There  has  in  this  case  been  such  an  absolute  and  lormal  delivery  of  die  deed 
by  words ;  and  in  that  respect  this  differs  from  all  the  reported  cases,  where 
the  delivery  of  a  deed  has  been  held  to  be  imperfect  lliere  is  no  authority 
to  show  that  it  is  essential  to  a  deed  that  it  should  be  delivered  to  the  party 
intended  to  be  benefited  by  it  Upon  a  review  of  the  old  authorities  which  are 
collected  in  Comyns*  Dig.  tit  Fait,  (A.  8,)  and  Viner's  Abr.  tit  Fait,  it  will 
appear  that  wherever  the  question  has  arisen  as  to  what  constitutes  a  good 
deUvery  in  law,  the  question  considered  has  been  whether,  upon  the  Jirtt  deli- 
very, sufficient  has  taken  place  to  amount  either  to  a  formal  or  a  constructive 
deUvery  of  the  deed.  A  formal  delivery  is  where  the  party  at  the  time  of  exe- 
cuting the  deed  uses  apt  words  to  denote  his  intention,  uid  from  that  time  it 
shall  operate  as  his  deed.  A  constructive  delivery  is  where  the  intention  of  the 
maker  of  the  instrument  to  become  boand  by  it  is  manifested,  not  by  any 
express  declaration  of  his  intention,  bnt  by  some  act  which  is  considered  in 
law  equivalent  to  such  a  declaration,  as,  (in  the  following  instances  put  in 
Comyns*  Digest,)  by  the  tradition  of  the  deed  to  the  party,  or  by  throwing  it 
Vpon  the  table  in  hia  presence,  with  the  intent  that  he  ehovid  take  it,  or  by  the 
party  saying,  «•  Take  ii;  it  is  mfficient  for  youJ**  In  these  instances,  although 
mere  is  not  any  formal  delivery  of  the  deed,  the  intention  of  tlie  party  to  per* 
feet  the  deed  is  made  manifest  by  the  act  done  by  him ;  and  it  is  *tiiere-  rM<77 
fore  considered  a  constructive  delivery  of  the  deed.  TTiat  it  is  the  l^' * 
intention  of  the  party  executing  tiie  instrument  which  makes  the  act  operative 
as  a  delivery  is  illustrated  by  the  case  of  Stanton  v.  Chambers,  cited  from 
Baie^9,MSB.,  in  the  notes  to  Co.  Litt  36  a.  •^The  obligor  seals  obligation, 
and  throws  it  upon  the  table  without  other  circumstances ;  this  is  not  a  delivery. 
But  if  he  throws  it  towardt  the  ohUgee,  or  if  the  obligee  immediatefy  takes  it, 
and  the  obligor  says  nothing,  it  is  a  delivery."  The  mere  throwing  the  deed 
upon  the  table  is  not  a  constructive  delivery  of  it,  because  it  does  not  mani- 
festiy  show  the  intention  of  the  obligor  to  become  bound  by  it,  or  that  the 
obligee  should  have  the  power  of  availing  himself  of  the  obligation ;  but  the 
throwing  it  towards  the  obligee,  or  allowing  him  to  take  it  up,  is  a  constructive 
delivery,  because  either  of  those  acts  unequivocally  denotes  the  intention  of  the 
obligor,  that  the  instrument  shall  take  effect  as  his  deed.  And  this  explains 
why  the  same  act  may  operate  as  a  constructive  delivery,  if  it  be  done  towaids 
the  party  himself,  but  not  if  done  towards  a  stranger ;  because  in  the  one  case 
it  may,  and  in  the  other  may  not  be  sufficient  to  manifest  the  intention  of  the 
maker  of  the  instrument  that  it  should  operate  as  his  deed.  In  Hiorough" 
good^s  case,  9  Coke,  137,  it  is  stated,  ^  that  in  10  H.  8,  8  a.,  a  difference  is 
taken  when  a  writing  is  delivered  to  the  party  himself  and  when  to  a  stranger, 
as  it  was  there  agreed,  that  a  writing  may  take  effect  by  actual  delivery  to  the 
party  himself  without  any  words ;  and  as  a  writing  may  teke  effect  by  actual 
deUvery  without  words,  so  it  may  take  effect  by  words  without  actual  deliveij: 
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y^g,  as  if  a  writiiig  is  ^sealed,  and  it  lies  ia  a  window  or  upon  a  tabk,  and 
•I  the  obligor  saith  to  the  obligee,  See,  there's  the  writing,  take  it  as  my 
deed^  and  he  takes  it  aeeordingly,  it  is  a  good  delivery  m  bw"  The  first 
instance  pat  is  that  of  tradition  lo  the  party ;  the  seccnid  instance  seems  to 
include  both  formal  delivery  and  tradition.  The  distinction  between  a  delivery 
to  the  party  and  to  a  stranger  is  commented  npon  in  Co^  Liit.  86  a.  ^  If  a 
man  deliver  a  writipg  sealed,  to  the  party  to  whom  it  is  made,  as  an  escrow, 
to  be  his  deed  upon  certain  eondittono,  ^«,  this  is  an  absolute  delivery  of  the 
deed,  being  made  to  the  parijf  himself;  for  the  delirery  is  sufficient  without 
speaking  of  any  words,  (otherwise  a  man  that  is  mule  could  not  deliver  a 
deed,)  and  tradition  is  only  requisite ;  and  then,  when  the  words  are  contrary 
to  the  act  which  is  die  delivery,  the  words  are  of  none  effect.'*  There  the 
tradition  of  the  writing  sealed  to  the  partj/  intended  to  be  benefited  by  it  mani- 
fests the  intendon  of  the  party  executing'  to  be  bound  by  it  instandy,  as  much 
as  if  he  had  formally  dedared  dial  to  be  his  intention  at  the  time.  Lord  Cake 
then  goes  on :  ^  But  it  may  be  delivered  to  a  stranger  as  an  escrow,  because 
die  bare  act  of  delivery  to  him  without  words  worketh  nothing."  The  mere 
tradition  of  a  deed  lo  a  stranger  does  not  show  it  to  be  the  unequivocal  inten« 
don  of  the  party  to  be  bound  by  it,  but  •*  if  he  delivers  it  at  Ma  deed  into  the 
hands  of  a  sdranger,  that  is  sufficient"  Com.  Dig.  tit  Fait  <A.  8.)  So  in 
Ciayton*s  Reports,  31,  it  was  held,  if  A.  deliver  a  deed  made  to  /.  iS.  to  J.  />., 
diough  he  do  not  say  to  the  use  of  •/.  ^.,  yet  this  is  a  good  delivery  of  the  deed 
to  J.  S.  if  he  aeeqH  ^  tV."  In  tlus  instance  the  deed  is  not  perfected  by  the 
4i_^-.  act  done  by  the  party ;  for  the  delivery  ^>f  the  deed  does  not  become 
^  J  effectual  until  it  is  accepted  by  the  party  to  whom  it  is  made.  Another 
instance  put  in  Com.  Dig.  is,  "  If  it  be  delivered  as  hie  died  to  a  stranger,  to 
be  deliverod  to  the  party  upon  the  performance  of  a  condition,  it  shall  be  his 
deed  presendy ;  and  if  the  party  obtain  it  he  may  sue  before  the  condition 
performed."  This  is  an  instance  of  an  abiwlule  ddivery,  by  foimal  words,  to 
a  stranger,  and  is  an  audiority  to  show  that  if  Mr.  Gomons,  in  this  case,  had 
obtained  the  possession  of  this  deed  at  any  time,  he  might  have  sned  upon  it 
instandy.  These  authorities  esUiblish,  that  a  deed  onee  formally  delivered  is 
efiiectual  in  law,  aldiough  a  condition  be  subsequently  annexed  to  it  The 
result  of  die  audiorities  is,  that  the  law  looks  to  the  delivery  of  the  deed, 
(whether  that  be  done  by  formal  words  or  by  any  other  act)  as  manifesting  the 
intention  of  the  party  to  be  presendy  bound  by  it  If  diat  intention  be  mani> 
fested  by  a  declaration  in  the  words  commonly  used  on  that  occasion,  the 
instrument  takes  eBect  as  the  deed  of  the  party  from  the  moment  when  the 
formal  delivery  takes  place.  Barlow  v.  Hmeagt.  Prea  in  Oh.  810,  ClavtT' 
ing  V.  davering.  Preo.  in  CSh.  835 ;  8  Vein.  473,  and  Lady  HudeofCe  case, 
diere  cited,  are  express  audiorities  to  show,  that  a  deed  once  formall v  executed, 
though  kept  by  the  executing  party  till  his  death  and  never  published,  is  a  valid 
deed,  and  takes  effect  from  the  time  of  execution.  Oavermg  t.  Cl&vermg 
shows,  that  the  estate  conveyed  by  such  a  deed  not  only  vests  npon  the  execu« 
tion  of  the  deed,  but  that  it  cannot  be  divested  by  matter  eobsequent  nnd  that 
it  is  not  competent  to  the  maker  of  it  to  destroy  its  legal  effect  even  by  cancel- 
•moi  ^^^^'  *^^  ^"  present  case  there  was  an  absolute  and  formal  delivery 
•I  of  the  instrument  as  a  deed  on  the  18th  atAprii^  in  the  presence  of  the 
attesting  wiuiess.  But  assuming  diat  not  to  be  so,  there  was  a  second  delivery 
of  it  to  Miss  fFynnef  with  a  dearly  marked  and  unequivocal  intention  on  the 
part  of  the  maker  of  it  diat  it  should  be  available  as  a  security  for  Mr-  G«r- 
ncins.  Then  it  is  said  that  the  control  retained  by  the  grantor  over  this  deed, 
although  never  exercised,  was  sufficient  to  defeat  its  effect.  First  the  jury  have 
negatived  the  fact  that  Mr.  fPjsmu  had  any  control  over  the  deed.  And  admiU 
ting  that  he  had.  Barlow  v.  Smeage^  Prec.  in  Ch.  810,  and  Oavering  v.  CUh 
vering,  8  Vem.  473,  show  that  where  an  absolute  and  perfect  delivery  has 
taken  place,  the  existence  of  a  power  and  control  over  the  instrument  by  the 
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grantor  is  immaterial,  and  that  the  very  cancellation  of  it  will  not  defeat  its 
operation. 

To  the  argument  that  the  deed  was  void  under  the  statute  of.  the  13  Eliz.  c. 
5,  »  2,  as  being  made  with  the  intent  to  defraud  creditors,  it  is  a  sufficient  an- 
swer, that  there  was  no  evidence  to  show  that  any  creditor  was  delayed  or 
defrauded,  Eutwick  v.  Caillaud,  6.  T.  R.  420.  Nor  does  die  statute  27  EHz. 
e,  4,  make  any  difference.  If  the  defendant  relies  upon  Wynne*8  will,  the 
question  is  between  a  creditor  and  a  devisee,  who  is  a  volunteer,  and  not  favored 
in  a  court  of  equity :  if  he  relies  upon  the  mortgage  to  him,  any  objection  made 
to  the  mortgage  to  Garnons,  is  equally  applicable  to  the  other.  Besides,  the 
lessor  of  the  plaintiff  beinff  a  mortgagee,  is  to  be  considered  a  purchaser  for  a 
valuable  consideration,  and  then  the  mortgage  deed  under  which  he  claims  is 
not  within  the  stat.  27  EL  c.  4. 

^Campbeit  and  Oldnall  Ru9$tU,  contra.     There  was  no  delivery  of    rtaat 
this  deed  on  tiie  12Ui  of  ^pril.  Secondly,  the  delivery  to  Miss  Wynnt^   ^ 
at  a  subsequent  period  was  not  sufficient  to  make  the  instrument  operate  as  a 
deed.     First,  a  deed  takes  effect  not  from  the  signing  and  sealing,  but  from  the 
tradition  or  delivery  of  it,  2  Black,  Comm.  807,  Grendit  v.  Baker^  Yelv.  7, 
Chamberlain  v.  Stanton^  Cro.  Eliz.  122,  Perkina^  137.     A  delivery  to  the 
party  himself,  or  to  his  authorized  agent,  is  good  by  the  usual  formal  words, 
or  without  formal  words,  by  manual  tradition ;  but  if  the  delivery  be  made  to 
a  stranger,  it  is  necessary  to  make  some  express  declaration  to  the  effect  that  it 
is  delivered  for,  or  on  the  behalf  of,  or  to  the  use  of  the  party  to  whom  it  is 
made,  Sh^.  Touehst.  67.     In  Co.  Lit.  36  a,  it  is  said,  «•  A  deed  cannot  be 
delivered  to  a  party  as  an  escrow,  because  delivery  to  a  party  without  words 
is  sufficient ;  but  it  may  be  delivered  to  a  stranger  as  an  escrow,  because  the 
bare  delivery  to  him  without  words  worketh  nothing :"  and  afterwards  it  is 
stated,  **  as  a  deed  may  be  delivered  to  the  portv  without  words,  so  may  a  deed 
be  delivered  by  wordt  without  any  act  or  delivery,  as  if  the  writing  sealed 
lieth  upon  the  table,  and  ihe  feoffor  or  obligor  saith  to  the  ftofftt  or  obligee^ 
*  Go  and  take  up  the  said  writing,  it  is  sufficient  for  you,'  or  *  it  will  serve  the 
turn,*  or  '  take  it  as  my  deed,*  or  the  like  words,  it  is  a  sufficient  delivery." 
Lord  Coke,  in  all  these  instances  speaks  of  a  delivery  to  the  party.     These 
authorities  establish,  that  a  delivery  to  the  party  with  or  without  words  is  suffi- 
cient, but  that  a  delivery  to  a  stranger  without  words  is  not  sufficient,  because 
the  bare  delivery  to  him  does  not  show  the  ^intention  of  the  maker  of   p«gQo 
the  instrument  to  become  bound  by  it.     Now  there  was  no  delivery  on  ^ 
the  12th  of  ^prUt  to  the  mortgagee  or  to  his  authorized  agent,  nor  to  any  per- 
son to  the  use  of  the  mortgagee.  Mr.  Wynne,  did  not  part  with  the  possession 
of  the  deed  for  an  instant.    The  name  of  Mr.  Oamon$,  was  not  then  men- 
tioned, and  the  attesting  witness  was  wholly  ignorant  of  the  contents  of  the 
deed.     The  words  used  by  Mr.  ffynne,  would  have  been  a  sufficient  tradition 
of  the  instrument,  if  there  had  been  any  dcliveree  present ;  but  as  that  was  not 
the  case,  it  was  necessary  to  the  perfection  of  the  deed  that  it  should  be  de- 
livered to  Miss  Jonei,  {Wynne^s  niece,)  to  the  use  of  CtamoM.    In  SheUoria 
case,  Cro.  Eliz.  7,  lessee  ior  years  granted  his  term  by  deed,  which  he  sealed 
in  the  presence  of  divers,  and  of  the  grantee  himself,  and  it  was  read  at  the 
same  time  but  not  delivered,  nor  did  the  grantee  take  it,  but  it  was  left  behind 
them  in  the  same  place.     And  it  was  held,  that  being  left  behind  them,  and  not 
countermanded,  it  was  a  delivery  in  law.     But  in  tiiat  case  the  grantee  was 
present,  it  was  sealed  to  him,  and  left  by  the  parties.    There  was  not  a  suffi- 
cient delivery  on  the  I2tii  of  ^pril,  in  this  case,  witiiin  any  of  the  instances 
put  in  Com.  Dig.  tit.  Fmt,  (A  3.)  because  it  was  not  made  eitiier  to  the  par^ 
or  into  the  hands  of  Miss  Jontu,  as  in  the  case  there  cited  from  2  Rolled  Mr. 
tit.  Fait,  (K  1  42.)  where  it  is  said,  **  If  A.  make  an  obligation  to  /.  and  deliv- 
ers it  to  a.,  if  J.  gets  the  obligation  he  may  have  an  action  upon  it,  for  it  will 
be  intended  that  S.  took  the  deed  for  him  as  his  servant "     That  is  a  cas«^ 
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therefore,  where  it  was  delivered  to  an  af^nt  having  authority  to  receive  it  for 
*68ai  ^^^  obljffee.  Nor  was  this  a  sufficient  delivery  within  the  case  of  Par^ 
-I  her  V.  Tenant^  cited  in  Com.  Dig,  from  Dytr^  192.  «<  A.  made  a  bond 
to  B.  for  the  use  of  C.,  and  putting  it  into  C'«  hands  in  the  presence  of  ^.« 
says,  *This  will  serve,'  and  that  was  held  to  be  a  good  delivery."  There  it 
was  delivered  to  C  in  the  presence  of  the  obligee,  and  C.  must,  therefore,  have 
been  considered  the  authorized  agent  of  B,  for  the  purpose  of  receiving  it. 
There  certainly  have  been  some  cases  in  equity  where  a  deed  has  been  held 
to  be  binding  although  it  has  not  been  delivered  to  the  party  or  to  any  person 
for  his  use,  as  in  Star  v.  AahwtU^  3  SwansL  411,  Barlow  v.  Heneage,  Prec 
in  Chan.  210,  Ctavering  v.  Clavering^  2  Vem.  473.  But  this  observation 
applies  to  all  diose  cases,  that  the  party  by  coming  into  a  court  of  equity  for 
relief  admitted  the  deed  to  be  well  executed,  for  oSierwise  he  might  have  had 
a  remedy  at  law.  In  Boughton  v.  Boughion^  I  Atk.  625,  the  only  question 
was,  whether  the  will  revoked  the  deed,  and  it  was  expressly  stated  that  the 
deed  was  formal  as  to  the  execution.  It  must,  therefore,  be  taken  to  have  been 
duly  signed,  sealed,  and  delivered.  In  Worrail  v.  Jacobf  3  Meriv.  256,  it  was 
admitted  that  the  deed  of  appointment  had  been  duly  executed  by  the  wife ;  the 
only  question  was  as  to  the  effect  of  its  remaining  with  her  afler  it  had  been 
executed.  The  fair  inference  is,  that  it  had  been  duly  delivered,  and,  therefore, 
that  case  affords  no  argument  to  show  that  delivery  is  unnecessary  to  the  due 
execution  of  a  deed.  In  Naldred  v.  Oilham^  1  P.  Wms.  576,  it  is  expressly 
said  that  CathtriM^  the  aunt,  by  indenture  of  covenant  to  stand  seised,  settled 
*6841  ^^  premises  on  herself  for  life,  ^remainder  to  her  nephew  Naldred  in 
-1  fee,  without  any  power  of  revocation,  but  though  the  aunt  bespoke  two 
parts  thereof,  yet  she  kept  both  in  her  own  possession.  It  is  clear,  thereforcy 
that  the  deed  was  duly  executed,  otherwise  she  could  not  have  settled  the  prem- 
ises. Clavering  v.  Claveringt  2  Vem.  473,  is  the  only  case  where  the  deed 
is  not  found  to  have  been  duly  executed.  Cotton  v.  JTmg,  2  P.  Wms.  357,  is 
an  authority  in  &vor  of  the  defendant.  There  Lady  Cotton^  on  the  eve  of  a 
second  marriage,  executed  deeds  disposing  of  property  among  children  of  a 
former  marriage,  and  delivered  them  into  the  hands  of  one  Brereton^  by  whom 
they  were  prepared,  declaring  *«that  she  had  done  that  for  the  sake  of  her 
children."  Tne  Lord  Chancellor  there  saprs,  «« As  to  the  Lady  Cotton^  if  she 
had  executed  these  deeds,  and  kept  them  m  her  own  hands  or  custody,  and 
they  had  been  got  from  thence,  I  do  not  think  she  should  have  been  bound  by 
theiu  ;  so  if  they  had  been  placed  in  the  hands  of  her  agent,  for  her  agent's 
are  her  hands.'*  But  the  Chancellor  relies  on  the  fact  that  there  were  dupUcates 
of  these  deeds,  and  that  she  had  declared  it  to  be  her  intention  and  desire  to 
put  this  out  of  her  power.  In  Taw  v.  Bury^  Dyer,  167,  the  obligor  had  parted 
with  the  possession  of  the  bond.  In  Murray  v.  The  Earl  of  Slair^  2  B.  d( 
C.  82,  the  bond  was  delivered  by  the  obligor  as  his  deed ;  but  the  subscribing 
witness  said,  it  was  agreed  it  should  remain  in  his  hands  tUl  all  securities  should 
be  delivered  up ;  and  it  was  held  that  the  jury  were  iustified  in  finding  that  it 
was  delivered  as  an  escrow.  So  in  Johfuon  t.  Baker^  4  B.  d(  A.  440,  it  was 
*Aft51  ^K'^^  ^y  y^^i  before  execution  of  a  ^composition  deed,  that  it  should 
^^•1  be  void  unless  executed  by  all  the  creators.  The  sarety  executed  in 
the  usual  way  as  his  act  and  deeo,  and  it  was  held  to  be  only  an  escrow.  In 
ffilion  v.  BedfouTf  2  Campb.  570,  bankers  while  solvent,  and  before  contem- 
plating bankruptcy,  being  indebted  to  a  particular  customer,  wrapt  up  certain 
securities  belonging  to  them  in  an  invelope  inscribed  with  his  name,  and  indos- 
inff  a  memorandum  stating  that  they  had  deposited  the  securities  with  him  as  a 
lateral  secttrity*  bat  gave  no  information  to  the  customer  till  the  eve  of  their 
bankruptcy,  when  they  sent  him  the  pared  saying  they  must  stop  the  next  day. 
It  was  hekl  that  the  customer  could  not  retain  the  securities  against  the  assir- 
nees  of  the  bankers.    Lord  ElUnborough^  there  sayst  that  the  bankers  mSj 


ifiimded  to  deliver  the  bonds  to  the  customer ;  the  whole  rested  in  intentioa; 
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4m  poMeMOQ  was  itsftr  put  out  of  Iheiimlvai*  80  here  the  set  of  ^Arery 
WM  incomplete ;  the  whcie  reetBd  in  intention.  Aeevmingt  then*  that  there 
wm  no  tuffieient  delivery  on  the  13th  of  J^nil,  die  qneefioa  ib^  whether  what 
took  place  afterwards,  when  Mr-  fFynrUf  gave  die  deed  to  hie  eiater*  and  de^ 
aired  her  to  keep  it»  anunmta  to  a  deliTery.  The  evidence  raised  a  strong  pre* 
somption  that  tiM  niort|p4|e  deed  was  not  eootained  in  die  first  pared  delivered 
to  Miss  fFynne.  Bst  if  it  had  been  thece»  the  chTuuislanee  01  her  detivera^ 
it  np  again  to  her  bfother*  and  h»  tetaininr  it  several  days  wtthovt  any  ofajeo 
don  made  by  her*  shows  dut  he  preserved  a  power  and  control  over  it.  When 
the  parcel  vras  leHletivered  it  was  withovt  dixectkm,and  aothii^was  said  abovt 
Mr.  Cromonf •  If  If^itne,  had  intended  the  deed  to  take  effect  'in  his  rmAgf^ 
lifetime,  he  had  ample  opportoaky  of  delivering  it  himself  to  Mr.  (yor-  ^ 
noiu,  for  they  lived  within  a  short  distance  ot,  and  frequendy  saw,  one  anodier. 
Having,  therefore,  preserved  a  control  over  the  deed,  it  nrast  be  taken  that  he 
dehven^  it  to  his  sister  to  keep  for  him,  and  not  to  be  held  by  her  as  ibe  agent 
d  Gamona,  The  jury,  indeed,  have  found  that  Wymn^^  parted  widi  the  poo* 
session  and  control  over  the  deed,  but  there  was  no  evidence  to  warrant  thai 
finding.  The  learned  Judge  told  diem  that  if  it  was  Mr.  Wytm£9  intention, 
that  the  parcel  should  be  delivered  after  his  death  to  Mr.  GarnmUf  dtat  wovld 
be  sufficient.  That,  however,  would  not  have  been  an  absolute  delivery,  but 
would  have  riiown  diat  ff^yrme,  <fid  not  mean  to  part  with  the  control  over  die 
deed. 

But  admitting  this  deed  to  have  been  well  ddiveivd,  still  it  is  void  by  die 
operation  of  the  18  JS/ir.  c.  5«,  against  crediton,  or  against  a  subsequent  pur* 
chaser  by  the  statute  27  Eliz.  c.  4,  being  a  fi-andulent  deed  within  tl^  meaning 
of  those  statutes.  If  it  was  handed  over  to  a  person  to  hold  fat  Mr.  Gamma^ 
it  was  not  firandulent ;  but  if  die  dieed  remainea  in  the  possession  or  power  of 
the  grantor,  then  it  was  fraudulent.  That  ought  to  have  been  ez]daiBed  to  the 
jury.  There  was  evidence  diat  Mr.  Wynne^  was  insolvent  when  he  executed 
the  deed.  HaneUs  v.  Simpwn^  Doug.  89,  shows  that  a  vohintary  preference 
to  bonajide  creditors  by  deed,  is  an  act  of  bankruptcy;  and  Cadagan  v.  JTen- 
ne//,  Cowper,  432,  shows  that  if  the  transaction  be  not  6onii  Jlde^  die  circum- 
stance of  its  being  done  for  a  valuable  consideratioii  will  not  akme  take  it  out 
of  the  statute. 

Cur,  ado,  vuU* 

*Baylet,  J.,  now  delivered  the  judgment  of  the  court.  r*fi87 

There  were  two  points  in  this  case.  One,  whether  there  was  an  >- 
efTectual  delivery  of  a  mortgage  deed,  under  which  the  lessor  of  the  plaintiff 
claimed,  so  as  to  make  the  morlgage  operate.  The  other,  whedier  such  mort- 
gage was  or  was  not  void  against  creators  or  a  subsequent  mortgagee.  Upon 
the  first  point  the  facts  were  shordy  these.  In  July^  1814,  Mr.  Wyrme^  an 
attorney,  who  was  seised  in  fee  of  the  premises  in  question,  made  a  communi* 
cation  through  a  friend  to  the  lessor  of  die  plaintiff,  who  was  a  client,  that  he 
{fFynne)  had  misapplied  above  10,000/.  of  his  {GmmoMi')  money.  Garrumi 
answered,  he  relied  and  expected  that  9fwme^  would  provide  him  securities  for 
his  money ;  and  Wynne  said  he  would  make  him  perfecdy  secure,  and  he 
should  be  no  loser.  On  die  12di  of  w9/m7,  1820,  Wynnt  went  to  his  sister^s, 
who>  with  her  uieee^  lived  next  door  to  him,  and  poduced  the  mortgage  in 
question,  ready  sealed.  He  then  signed  it  in  die  presence  of  the  niece,  and 
used  the  words  :  ••  I  deliver  this  as  my  act  and  deecU"  The  niece,  by  his  de- 
sire, attested  the  execution,  and  then  Mr.  ffynnt  took  it  sway,  llie  niece 
knew  not  what  die  deed  vras,  nor  was  Mr.  Ci^nayis'  name  mentioned.  In  the 
some  month  of  Aprils  he  delivered  a  brown  paper  parcri  to  his  sister,  sayings 
«« Here,  /?ssf,  keep  diis ;  it  belongs  to  Mr.  Gamvm.*^  He  came  fin*  it  again 
in  a  few  days,  and  she  gave  it  him  $  and  he  returned  it  o^  the  14th,  15di,  or 
16di  of  dtfjmA  saymg,  •*  Here,  putthis  by.'*    It  was  dmi  less  in  bulk  than 
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befiire,  and  eonteined  the  morlgBge  in  question.  Mr.  fPymUf  died  the  lOA 
of  AugU9t  foUowinffy  uftd  after  hie  death  tiie  pared  was  opened,  and  the  mort* 
gage  fonnd.  Mr.  OsmofUt  knew  nothing  of  the  noftgage  until  afler  it  was  so 
AgQQI  ibund.    Mj  Brother  thtrmOf  who  tried  the  eaose,  left  two  ^questions 

J  to  the  jury ;  one,  whether  the  morlgiure  was  duly  execated ;  the  other, 
whether  the  delivery  to  the  sister  was  a  gcxw  delivery ;  and  he  explained  to 
them,  ti.at  if  the  delivery  was  a  departing  widi  the  possession^  and  of  die 
power  aad  control  over  the  deed  for  the  benefit  of  Mr.  (Tcimans,  in  order  that 
It  might  be  ddivered  to  him  either  in  Mr.  fFgnne*a  lifetime,  or  after  his  deadly 
the  delivery  would  be  good ;  but  if  it  was  delivered  lo  the  sister  for  safe  ens* 
tody  only  for  Mr.  Wgnne^  aad  to  be  suMeet  to  his  ftiture  control  and  dispo* 
sition,  ii  was  not  a  sood  detiverv,  and  mey  ouflit  to  find  lor  the  defenduit* 
The  jut  r  found  for  £e  plaintilf.  Ilieir  opimon,  therefore,  was,  diat  Mr.  WyntUf^ 
parted  nith  the  possession  and  all  power  aad  ooatrol  over  the  deed,  ana  that 
the  sistei  held  it  for  Mr.  OumofUt  free  fitom  the  control  and  disposition  of  the 
brother.  It  was  uned  upon  the  axgument,  that  there  was  no  evidence  to  war- 
rant thir  finding,  and  that  the  conclusion  which  the  jury  drew  had  no  premises 
upon  wLich  it  can  be  supported.  Is  this  objection,  however,  valid  ?  Why 
did  Mr.  Wynne^  part  with  the  possession  to  his  sbter,  except  to  put  it  out  of 
his  own  control  ?  Why  did  he  say  when  he  delivered  the  first  parcel,  **  it  be* 
loop  to  Mr.  Ommonit*  if  he  did  not  mean  her  to  understand,  that  it  was  to 
be  held  for  Mr.  Oamons*  use  ?  And  though  the  sister  did  retnm  it  to  her 
brother  when  he  asked  for  it,  would  she  not  have  been  justified  had  she  re- 
fosed  ?  Might  she  not  have  said,  **  Ton  told  me  it  belonged  to  Mr.  Oamonif 
and  I  will  part  with  it  to  no  one  but  with  his  concurrence."  The  finding,  there* 
fore,  of  the  jury,  if  this  be  a  material  point,  appears  to  me  well  warranted  by 
the  evidence,  and  then  there  will  be  two  questions  upon  the  fiist  point :  one, 
whether  when  a  deed  is  duly  signed  and  sealed,  and  formerly  delivered  with 
*6891   ^^^  words  of  delivery,  but  *iB  retained  by  the  party  executing  it,  that 

-I  retention  will  obstruct  the  operation  of  die  deed ;  the  other,  whether 
if  delivery  from  such  par^  be  essential,  a  delivery  to  a  third  person  wiU  be 
sufficient,  if  such  delivery  puts  the  instrument  out  of  the  power  and  control  of 
the  party  who  executed  it,  though  such  third  person  does  not  pass  the  deed  to 
the  person  who  is  to  be  benefited  by  it,  until  after  the  death  of  the  party  by 
whom  it  was  executed.  Upon  the  first  question,  whether  a  deed  will  operate 
as  a  deed  though  it  is  never  parted  with  by  the  person  who  executed  it,  there 
are  many  authorities  to  show  that  it  will.  In  Barlow  v.  Heneage^  Prec.  Gha. 
211,  George  Heneage^  executed  a  deed  purporting  to  convey  an  estate  to  trus- 
tees, that  they  might  receive  die  profits,  and  put  them  out  for  the  benefit  of  his 
two  daughters,  and  save  bond  to  the  same  trustees  conditioned  to  pay  to  them 
1000/.  at  a  certain  day,  in  trust  for  his  daughters ;  but  he  kept  both  deed  and 
bond  in  his  own  power,  and  received  the  profits  of  the  estate  till  he  died .  he 
noticed  the  bond  by  his  will,  and  gave  legacies  to  his  daughters  in  full  satisfac- 
tion of  it,  but  the  <hiughlers  elected  to  have  the  benefit  of  the  deed  and  bond, 
and  filed  a  bill  in  equity  accordingly.  It  was  urged,  that  the  deed  and  bond 
beiqg  voluntary,  and  always  kept  by  ihe  father  in  his  own  hands,  were  to  be 
taken  as  a  cautionary  provision  only.  Lord  Keeper  Wright  said,  theee  were 
the  father*  8  deeds^  and  he  could  not  derogate  from  them ;  and  the  parties  hav- 
ing agreed  to  set  the  maintenance  of  the  daughters  against  the  profits  received 
by  the  father  from  the  estate,  he  decreed  upon  the  bond  oidy ;  but  that  decree 
was,  that  interest  should  be  paid  upon  the  bond  from  the  time  when  the  con* 
SAQA1  di^on  TMide  the  *money  payable.  In  Ciavering  v.  Clavering,  Prec. 
^^i  Cha.  235.  2  Vem.  473.  1  Bro.  Pari.  Gas.  132,  Sir  Ja$ne9  Uavering^ 
setded  an  estate  upon  one  son  in  1684,  and  in  1000,  made  a  setdement  of  the 
same  estate  upon  another  son :  he  never  delivered  out  or  published  the  setde- 
nient  of  1684,  but  had  it  in  his  own  power,  and  it  was  found  after  his  death 
amongst  his  waste  papers,  2  Vem.  474, 476.      A  bill  was  filed  nnder  die  set 
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dement  of  1600,  for  relief  againat  the  aettieinent  of  1684;  but  Lord  Keeper 
Wright  held,  the  relief  could  not  be  granted,  and  obaerved,  that  though  the 
settlement  of  1684,  was  always  in  the  custody  or  power  of  8ir  JamtSy  that  did 
not  give  him  a  power  to  resume  the  estate,  and  he  dismissed  the  bill.  In  Ijady 
Hudton's  case,  cited  by  Lord  Keeper  fVrighi^  a  &ther,  being  displeased  with 
his  son,  executed  a  deed  giving  his  wife  100/.  per  annum  in  augmentation  of 
her  jointure  ;  he  kept  the  settlement  in  his  own  power,  and  on  being  recon- 
ciled to  his  son,  cancelled  it.  The  wife  found  the  deed  after  his  death,  and  on 
a  trial  at  law,  the  deed  being  proved  to  have  been  executed,  was  adjudged 
good,  though  cancelled,  and  Uie  son  having  filed  a  bill  in  equity  to  be  relieved 
against  the  deed,  Lord  Somers,  dismissed  the  bill.  In  Naidred  v.  Gilham,  1 
Pr.  Wms.  577,  Mrs.  Naidred^  in  1707,  executed  the  deed,  by  which  she  cove- 
nanted to  stand  seised  to  the  use  of  herself,  remainder  to  a  child  of  three  years 
old,  a  nephew,  in  fee.  She  kept  this  deed  in  her  possession,  and  afterwards 
burnt  it  and  made  a  new  setdement ;  a  copy  of  this  deed  having  been  surrep- 
titiously obtained  before  the  deed  was  burnt,  a  bill  was  filed  to  establish  this 
copy,  and  to  have  the  second  setdement  delivered  up ;  and  Sir  Joseph  Jtkyl 
determined,  with  great  clearness,  for  the  plaintiflf,  and  granted  a  perpetual 
^injunction  against  the  defendant,  who  claimed  under  the  second  setde-  r«Ag| 
ment.  It  Lb  true,  Lord  Chancellor  Parker^  reversed  his  decree ;  but  it  ^ 
was  not  on  the  ground  that  the  deed  was  not  well  executed,  or  diat  it  was  not 
binding  because  Mrs.  Ao/rec/,  had  kept  it  in  her  possession,  but  because  it  was 
plain  that  she  intended  to  keep  the  estate  in  her  own  power ;  that  she  designed 
that  there  should  have  been  a  power  of  revocation  in  the  settlement ;  that  she 
thought  while  she  had  the  deed  in  her  custody,  she  had  also  the  estate  at  her 
command  ;  that,  in  fact,  she  had  been  imposed  upon,  by  the  deed's  being  made 
an  absolute  conveyance,  which  was  unreasonable,  when  it  ought  to  have  had  a 
power  of  revocation,  and  because  the  plaintiflf,  if  he  had  any  uUe,  had  a  tide 
at  law,  and  had,  therefore,  no  business  in  court  of  equity.  Lord  Parker's 
decision,  therefore,  is  consistent  with  the  position  that  a  deed,  in  general, 
may  be  valid,  though  it  remains  under  the  control  of  the  party  who  executes 
it,  not  at  variance  with  it ;  and  so  it  is  clearly  considered  in  Boughton  v. 
Boughton,  I  Atkyns,  625.  In  that  case,  a  voluntary  deed  had  been  made, 
without  power  of  revocation,  and  the  maker  kept  it  by  him.  Lord  Hardwicke^ 
considered  it  as  valid,  and  acted  upon  it ;  and  he  distinguished  it  from  Naidred 
V.  Qilham,  which  he  said  was  not  applicable  to  every  case,  but  depended  upon 
particular  circumstances  ;  and  he  described  Lord  Macclesfield,  as  having  stated, 
as  the  ground  of  his  decree,  that  he  would  not  establish  a  copy  surreptitiously 
obtained,  but  would  leave  the  party  to  his  remedy  at  law,  and  that  the  keeping 
the  deed  (of  which  there  were  two  parts)  impNed  an  intention  of  revoking, 
(or  rather  of  reserving  a  'power  to  revoke.)  Upon  these  authorities,  rt^nA 
it  seems  to  me,  that  where  an  instrument  is  formally  sealed  and  deliv-  >- 
ered,  and  there  is  nothing  to  qualify  the  delivery  but  the  keeping  the  deed  in 
the  hands  of  the  executing  party,  nothing  to  show  he  did  not  intend  it  to  ope- 
rate immediately,  that  it  is  a  valid  and  effectual  deed,  and  diat  delivery  to  Uie 
party  who  is  to  take  bv  it,  or  to  any  person  for  his  use,  is  not  essential.  I  do 
not  rely  on  Doe  v.  Rooerts,  2  Bam.  &  A.  867,  because  there  the  brother  who 
executed  the  deed,  though  he  retained  the  tide  deeds,  parted  with  the  deed 
which  he  executed. 

But  if  this  point  were  doubtful,  can  there  be  any  question  but  that  delivery 
to  a  third  person,  for  the  use  of  the  party  in  whose  fiivor  a  deed  is  made,  where 
the  grantor  parts  with  all  control  over  the  deed,  makes  the  deed  effectual  firom 
the  instant  of  such  delivery!  The  law  will  presume,  if  nothing  appear  to  the 
contrary,  that  a  man  will  accept  what  is  for  his  benefit,  11  East,  6S3,  (per 
Lord  aUenboroughf)  and  there  is  the  strongest  ground  here  for  presaminff  Mr. 
Oamans*  assent,  because  of  his  declaration  that  he  relied  and  expected  Mr. 
H'ynne  would  provide  him  security  for  his  money,  and  fFynne  had  given  an 
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aaflwer  unpoituig  that  be  would.  Shqtherdt  who  is  particularly  strict  in 
requiring  that  the  deed  should  pass  from  the  possession  of  the  ffrantor,  (and 
more  strict  than  the  cases  I  have  stated  imply  to  be  necessary,)  lays  it  down 
that  delivery  to  the  grantee  wUl  be  sufficient,  or  delivery  to  any  one  he  has 
authorized  to  receive  it,  or  delivery  to  a  stranger  for  hit  use  and  on  hit 
behalf,  Shep.  67.  And  2  Roll.  Abr.  (K.)  84,  pi.  7,  Taw  v.  Bury,  Dyer, 
167  b.;  1  Anders.  4,  and  Jl(ford  v.  Lea,  2  Leon,  111 ;  Cro.  Eliz.  54,  and  3 
*6031  ^^'  ^^'  ^^  ^^^^  authorities,  that,  on  a  delivery  to  a  stranger  for  the  *use 
-■  and  on  the  behalf  of  the  mntee,  the  deed  will  operate  inatanter,  and 
its  operation  will  not  be  postponed  till  it  is  delivered  over  to  or  accepted  by  the 
grantee.  The  passage  in  Rollers  Abridgment  is  this :  *«  If  a  man  make  an  oblir 
gation  to  /.,  and  delivw  it  to  B.,  if  /•  ffet  the  obligation,  he  shall  have  action 
upon  it,  for  it  shall  be  intended  that  B,  took  the  deed  for  him  as  his  servant, 
8  H.  6,  27.*'  The  point  is  put  arguendo  by  Paston,  Seijt.  in  3  H.  6,  who 
adds,  *«  for  a  servant  Houiy  do  what  is  for  his  master*s  advantage,  what  is  to  hiji 
disadvantage  not.*'  In  Taw  v.  Bury  an  executor  sued  unon  a  bond :  the 
defendant  pleaded,  that  he  caused  the  bond  to  be  written  and  sealed,  and  deli* 
vered  it  to  Calniady  to  deliver  to  the  testator  as  defendant's  deed ;  that  Cal* 
mady  offered  to  deliver  it  to  testator  as  defendant's  deed,  and  the  testator 
refused  to  accept  it  as  such;  wherefore  Calfnady  left  it  with  testator  as  a 
schedule,  and  not  as  defendant's  deed,  and  so  non  estfaetum.  On  demurrer 
on  this  and  another  ground.  Sir  Henry  Brown  and  Dyer,  Justices,  held,  that 
first  by  the  delivery  of  it  to  Calmady,  without  speaking  of  it  as  the  defendant's 
deed,  the  deed  was  good,  and  was  in  law  the  deed  of  defendant  before  any  deli- 
very over  to  the  testator,  and  then  testator's  refusal  could  not  undo  it  as  defend- 
ant's deed  from  the  beginning,  and  they  gave  judgment  for  the  plaintiff,  very 
much  against  the  opinion  of  the  Chief  Justice  Sir  Anthony  Brown,  but  others 
of  the  King's  Bench,  says  Dyer,  agreed  to  that  judgment.  It  was  afterwards 
reversed,  however,  for  a  discontinuance  in  the  pleadings.  Sir  ^.  Broton*8 
doubt  might  possibly  be  grounded  on  this,  that  the  delivery  to  Cahnady  was 
conditional,  if  the  testator  would  accept  it;  and  if  so,  it  would  not  invaJidate 
the  position,  which  alone  is  material  here,  that  an  unconditional 'delivery  to  a 
*6941  '^^"^'^  *^^^  ^®  benefit  of  the  grantee  will  enure  immediately  to  the 
-■  benefit  of  the  mntee,  and  will  made  the  deed  a  perfect  deed,  without 
any  concurrence  by  ttie  mntee.  And  this  is  further  proved  by  Alford  v. 
Lea,  2  Leon,  110 ;  Cro.  Eliz.  54.  That  was  debt  upon  an  arbitration  bond  ; 
the  award  directed,  that  before  the  feast  of  Saini  Peter  both  parties  should 
release  to  each  other  all  actions.  Defendant  executed  a  release  on  the  eve  of 
the  feast,  and  delivered  it  to  Prim  to  the  use  of  the  plaintiff,  but  the  plaintiff 
did  not  know  of  it  until  after  the  feast,  and  then  he  disagreed  to  it,  and  whether 
this  was  a  performance  of  the  condition  was  the  question.  It  was  uiged  that 
it  was  not,  for  the  release  took  no  effect  till  agrement  of  the  releasee.  It  was 
answered,  it  was  immediately  a  release,  and  defendant  could  not  plead  non  est 
factum,  or  countermand  it,  and  plaintiff  might  agree  to  it  when  he  pleased. 
And  it  was  adjudged  to  be  a  good  perfiMtnaaoe  of  the  <xmditioa,  no  place  being 
appointed  for  delivering  it,  and  the  defendant  might  not  be  able  to  find  the 
phuntiff,  and  they  relied  on  Taw^e  case.  This,  therefore,  was  a  confirmation, 
\i  a  distance  of  twenty-eight  years,  of  Taw  v.  Butyt  and  at  a  still  later  period 
(83  EUz.,)  it  was  again  confirmed  in  the  great  ease  of  ButUr  ▼.  BcJur,  3  Co. 
26  b.  Lord  Coke  explains  this  point  very  satisfactorily.  •«  If  j^.  make  an 
obligation  to  B.  and  deliver  it  to  C.  to  the  use  of  B.,  this  is  the  deed  of  A. 
presesily.  But  if  C  offer  it  to  ^.,  there  B*  may  refuse  it  Snjms,  and  thereby 
the  obligation  will  lose  its  force ;  (but,  perhaps,  in  such  case,  ttf .  in  an  action 
broi^t  on  this  obligation  cannot  plead  non  eet  faeium^  because  it  was  once 
his  deed,)  and  therewith  agrees  HU.  1  EHz.  Taw*9  ease,  8«  P.  Bro.  Ab» 
'^ttlfil  ^^^>  pi.  29 ;  8  Vin.  488.  The  *8ame  law  of  a  gift  of  goods  and  chat- 
J  tela,  if  the  deed  be  delivered  to  the  use  of  the  donee,  the  goods  and  ehaV 
▼0ImXI.-41  3r2 
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tela  are  in' the  donee  presentlyt  before  notice  or  agreement;  but  the  donee  mav 
make  refusal  in  paiSf  and  by  that  the  property  and  interest  wiU  be  divested, 
and  such  disagreement  need  not  be  in  a  court  of  record.  Note,  reader,  by  this 
resolution  you  will  not  be  led  into  error  by  certain  opinions  delivered  by  the 
way  and  without  premeditation,  in  7  Ed.  4,  7,  ^m  and  other  books  obiterJ'^t 
Upon  these  authorities  we  are  of  opinion  that  the  delivery  of  this  deed  by 
Wynne,  and  putting  it  into  the  possession  6f  his  sister,  made  it  a  good  and  valid 
deed  at  least  from  die  time  it  was  put  into  the  sister's  possession. 

The  remaining  question  then  is  this,  whether  this  deed  is  void  as  against 
creditors  under  the  13  Eliz,  c.  5,  or  as  against  defendant  as  a  purchaser  under 
27  Eiiz.  c.  4  ?  As  to  creditors,  there  was  no  proof  of  outstanding  debts  at  the 
time  of  the  trial,  nor  any  proof  of  there  being  any  creditor  except  the  defend- 
:ant,  and  he  may  be  considered  in  the  double  character  of  creditor  and  pur- 
»chaser.  The  facts  in  evidence  as  to  him  are  merely  these :  that  in  A/oy  or 
JunCy  1820,  Mr.  Wynne  delivered  to  his  son  a  bond  and  mortgage  for  defend- 
•ant  and  title  deeds,  and  the  mortgage  and  title  deeds  related  to  the  same  pre- 
'mises  as  Mr.  Gamons*  mortgage.  What  was  the  nature  of  the  defendant** 
debt  did  not  appear,  or  what  was  the  consideration  for  the  bond  and  mortgage. 
Whether  any  money  was  advanced  when  such  bond  and  mortgage  was  given, 
or  whether  it  was  for  a  pre-existing  debt,  whether  it  was  obtained  by  pressure 
from  the  defendant,  or  given  voluntarily  and  of  his  own  motion  by  Mr.  fFynnej 
.and  whether  the  defendant  knew  of  it  or  not,  w  points  upon  which  there  was 
mo  proof,  and  under  these  .^circumstances  we  cannot  say  the  defendant  r«»gg 
unade  out  a  case  to  entide  him  to  treat  Mr.  Gamons*  deed  as  void  under  ■- 
•either  of  the  statutes  of  Elizabeth.  Should  he  be  able  hereaAer  to  show  that 
(his  mortgage  is  endded  to  a  preference,  the  present  verdict  will  be  no  bar  to 
'his  claim.  For  these  reasons  we  are  of  opinion,  that  the  rule  for  a  new  trial 
tmust  be  discharged. 

Rule  discharged* 

t  Gouldt  J.,  cites  this  doctrine,  Salk.  301,  in  Wan^ford  v.  Wankford. 


RUNCORN  V.  DOE,  on  die  Demise  of  J.  COOPER. 
(In  Error.) 

*Where  in  ejectment  the  plaintiff  gave  evidence  of  some  acta  of  ownership  exercised  upon 
the  land  in  dispute,  by  the  leesor'a  ancestor,  and  of  a  fine  levied  by  him  aboat  the  same 
time ;  and  the.  defendant  proved  some  acta  of  ownership  by  the  vicar,  and  gave  evidence 
which  tended  to  show  that  the  land  was  formerly  part  or  the  church-yard ;  the  Judge 
refused  to  leave  it  as  a  question  to  the  jury,  whether  the  parties  to  the  fine  had  any 
estate  of  freehold,  but  told  them  that  the  fine  waa  a  conclusive  bar  to  the  vicar.  On 
error,  held,  that  this  was  wrong,  and  the  judgment  was  reversed. 

.An  adverse  possession  for  twenty  years,  is  not  a  bar  to  a  rector  or  vicar,  except  aa  against 
the  aame  incumbent  who  aubmitted  to  auch  poaaession. 

Ejectment  for  messuages  and  land  in  the  parish  of  Runcorn,  in  the  county 
of  Chester.  Plea,  not  guilty.  At  the  trial  before  Warren,  C.  J.,  of  Chester^ 
at  the  Great  Sessions  for  that  county,  in  the  Summer,  1823,  it  appeared  that 
the  premises  in  question  consisted  of  a  piece  of  land  lying  on  the  south  side 
of  the  river  Mersy,  at  a  place  where  the  dde  flows  and  reflows,  extending 
from  die  north  %i&  of  Runcorn  church-yard  down  to  low  water  mark,  and  upjn 
which  some  baths  had  been  built.     The  lessor  of  the  plaintiff  proved,  that,  in 
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1702,  his  ancestor^  (one  J.  Cooper,)  had  the  land  lying  both  to  the  east  and  the 
west  of  RuMom  church-yard ;  that  his  cattle  used  to  go  down  to  the  sea-shore, 
and  depasture  on  the  banks  and  upon  the  place  in  question,  as  well  as  other 
parts.  There  was  no  fence  to  divide  it  from  the  adjoining  parts  of  the  shore. 
*fi071   ^™®  other  acts  of  ownership  on  his  part  were  also  proved.   The  *plain- 

•>  tiff  then  gave  in  evidence  the  chirograph  of  a  fine  levied  by  J,  Cooper 
in  1797,  and  a  deed  to  lead  the  uses  of  the  fine,  which  declared  Uiat  it  should 
enure  to  such  uses  as  J.  Cooper  should  appoint ;  and,  in  default  of  appoints 
meat,  to  him  and  his  heirs  for  ever.  For  Uie  defendant,  evidence  was  given  to 
show  that  the  river  had  made  encroachments  upon  the  shore  opposite  Runcorn 
church,  and  that  the  locus  in  quo  had  formerly  been  part  of  the  church-yard, 
and  that  acts  of  ownership  were  exercised  by  the  vicar  for  several  years  about 
1780.  About  that  time  two  bathing  sheds  were  built  there  by  permission  of 
the  town  of  Runcorn  $  they  remained  fifteen  years,  and  were  then  washed 
away  by  a  high  tide.  The  new  baths  were  buut  in  1822,  by  subscription  of 
several  of  the  inhabitants  of  Runcorn.  The  Chief  Justice  having  summed  up 
the  evidence  so  given  to  the  jury,  the  foreman  asked,  **  If  the  jury  should  be  of 
opinion  that  the  freehold  of  the  pl&ce  sought  to  be  recovered  in  the  action  was 
in  the  vicar  of  Runcorn,  what  effect  the  fine  would  have  in  point  of  law  ?'* 
And  thereupon  the  counsel  for  the  defendant  insisted,  that  it  ought  to  be  left  as 
a  question  for  the  jury  whether  the  parties  levying  the  fine  had,  at  the  time  of 
the  levying  thereof,  any  estate  of  freehold  by  right  or  wrong  in  the  said  place ; 
but  the  justices,  {Warren,  C.  J.,  and  Marshail,  J.,)  refused  to  leave  such  ques- 
tion to  the  jury,  and  delivered  their  opinion  to  the  jury  that,  in  point  of  law, 
the  fine  was  a  conclusive  bar  to  the  vicar.  And  the  said  justices,  at  the  request 
of  the  counsel  for  the  plaintiff,  asked  the  jury  whether  J.  Cooper,  (the  lessor 
of  the  plaintiff,)  had  since  been  twenty  years  in  possession  of  the  said  place. 
And  the  jurors  thereupon  said  they  were  of  opinion  that  he  had  been,  and  that 
*A081   ^^^  ^^^  ^^  opinion  that  Uie  right  to  the  said  place  was  in  the  vicar  *at 

J  the  time  of  the  levying  the  said  fine.  And  thereupon,  by  the  direction 
of  the  said  justices,  the  jurv  found  a  verdict  for  the  plaintiff.  A  bill  of  excep- 
tions was  then  tendered  ana  sealed ;  and  the  record  having  been  removed  into 
this  court  by  writ  of  error,  the  following  errors  were  assigned,  viz.  that  the 
justices  delivered  their  opinion  that  the  fine  was  a  conclusive  bar  to  the  vicar, 
whereas  it  was  not  so;  and  that  they  reftised  to  leave  to  the  jury  the  question 
whether  the  parties  levying  the  fine  had  at  the  time  of  levying  it,  any  estate  of 
fireehold  by  right  or  by  wrong  in  the  said  place.     Joinder  in  error. 

Parke,  for  the  plaintiff  in  error.  There  can  be  no  doubt  that  the  direction 
of  the  justices  below  was  wrong.  There  was  contradictory  evidence  as  to  the 
possession  of  the  place  in  dispute.  Then  tiie  lessor  of  the  plaintiff  sought  to 
bind  the  right  by  giving  in  evidence  a  fine  levied  without  proclamations,  at 
least  none  were  proved.  That  fine  would  be  void  if  the  parties  to  it  had  not 
an  estate  of  freehold.  Now,  where  a  fine  is  pleaded,  it  may  be  answered  by 
sajdng,  that  the  parties  had  no  estate  of  freehold ;  and  here  the  whole  being  at 
large  upon  the  evidence,  it  was  a  question  for  the  jury  whether  they  had  any 
such  estate  or  no.  It  appears  that  the  counsel  for  the  plaintiff  endeavored  to 
get  rid  of  the  mistake,  by  requesting  the  justices  to  ask  the  jury,  whether  tlie 
lessor  had  since  been  twenty  years  m  possession ;  and  they  answered  that  he 
had.  Now,  in  the  first  place,  the  court  cannot  take  notice  of  a  question  so 
put  to  the  jury.  They  have  not  found  a  special  verdict,  but  generally  for  the 
plantiff,  and  the  justices  never  desired  the  jury  to  dismiss  the  question  of  tlie 
*A091   ^°®  ^  fiP^i^  ^^^^  verdict.    Secondly,  supposing  the  court  would  *take 

-■  notice  of  this  answer,  it  does  not  show  that  the  plaintiff  is  entitled  to 
recover.  The  jury  do  not  say  it  was  an  adverse  possession,  nor  that  it  was 
eontinnous ;  they  do  not  say  when  it  began,  or  when  it  ended.  The  demise 
was  laid  in  1822 ;  the  trial  was  in  1823.  Possibly  the  jury  might  not  mean 
to  say  that  the  twenty  years  had  expired  at  the  time  of  the  denuse,  but  at  the 
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"tiine  of  the  trial.  IThey  finditig  nothing  a«  to  ih^  ^tkite  of  the  cburch,  whether 
fliere  had 'been  a  chatige  of  the  incumbent  Axiihig  that  period ;  and  as  against 
'file  (church,  twenty  yean'  possession  gives  no  title. 

Crosif  SerjU,  contra.  iThe  question  is^  whetheit  takii^  the  whole  case  into 
consideration,  Ihere  was  any  misdirection.  It  appeared  vpon  Ike  evidence, 
that  the  ancestor  of  the  lessor  of  the  plaintifif  was  in  pessesaion  of  the  plaoe  in 
question  in  the  year  1792,  five  years  before  the  fine  was  levied.  Prima  fadt, 
possession  proves  a  seisin  of  an  estate  of  freehold,  at  least.  In  this  «ase  theve 
was  nothing  to  destroy  the  effect  of  that  possession^  the  justices  weve  theve- 
jbre  warranted  in  assuming  that  the  parties  to  the  fine  had  an  estate  of  freehold, 
and  then  it  would  be  a  conclusive  bar.  [MhotU  G.J.  The  old  bathing  sheds 
stood  for  fifleen  yean,  and  were  washed  away  twenty-one  years  ago ;  they 
must,  therefore,  have  been  in  existence  at  the  time  when  the  fine  was  levied.J 
There  was  no  evidence  that  they  were  pat  up  adversely  to  the  ancestor  of  the 
lessor.  But  supposing  the  direction  as  to  the  fine  to  )>e  incorrect,  still  the 
plaintiff  was  entitled  to  recover,  the  jury  having  found  a  possession  in  him  for 
twenty  years.  In  Bull,  N.  P.  103,  it  is  laid  down,  "  If  Uie  plaintiff  prove  that 
A,  was  in  the  possession  of  the  premises  in  question,  and  *that  his  lessor  r«i»AA 
is  heir  to  w9.,  it  is  sufficient  prima  facit;  for  it  shall  be  intended  that  '- 
A.  had  seisin  in  fee  till  the  contrary  appear.  And  if  he  .prove  that  his  lessor 
or  his  ancestors  had  possession  for  twenty  years  without  interruption,  till  the 
defendant  obtain  possession  it  is  a  sufficient  title ;  for  by  the  2^1  Jac.  1,  c.  16^ 
twenty  years'  possession  tolls  the  entry  of  the  person  having  right ;  and,  con* 
sequently,  thou|[h  the  very  right  be  in  the  defendant,  yet  he  cannot  Justify 
ejecting  the  plaintiff.'* 

Abbott,  C.  J.  I  am  of  opinion,  that  the  judlgment  given  in  the  oomrt  below 
must  be  reversed,  and  a  ventre  dt  novo  awarded.  The  question  before  ns  ia 
not  upon  what  the  jury  might  have  found,  but  whether  the  direction  of  the 
learned  Judge,  that  the  fine  was  a  conclusive  bar  to  the  viear,  was  right.  It 
could  not  be  so  unkss  the  poesessicm  of «/.  Cooper t  who  levied  it,  existed  at  thaU 
time.  Upon  the  whole  of  the  evidence,  it  is  very  doubtful  whether  it  was  in 
him  or  not.  Then  a  question  was  put  to  the  jury,  to  which  they  answered* 
that  the  lessor  of  the  plaintiff  had  been  in  possession  twenty  yeakra  aince  the 
fine,  but  that  they  were  of  opinion,  that  at  the  time  when  the  fine  was  levied^ 
the  right  was  in  the  vicar ;  ai|d  thereupon,  by  the  direction  of  the  justices,  m 
verdict  was  found  for  the  plaintiff.  Even  supposing  the  feot  of  the  twenty 
years'  possession,  to  have  been  found  with  all  that  preciMoii«  the  want  of 
which  has  been  pointed  out  by  the  counsel  for  the. plaintiff  in  error,  it  would 
be  difficult  to  say  that  it  remedied  tlie  direction  of  the  learned  Judge  as  to  the 
other  matter.  But  that  finding  was  very  loose,  and  accompanied  by  the  obser- 
vation as  to  the  right  of  the  vicar.  Now,  possession  is  not,  in  general,  evi* 
dence  against  a  rector  or  *vicar,  unless  against  the  same  person  who  rM|^| 
has  submitted  to  that  possession,!  and  it  does  not  i^ppear  in  this  case,  ^ 
whether,  during  the  period  in  question,  the  incumbent  of  i?imcem  has  or  has 
not  been  chan^.  it  is  said,  that  there  was  no  evidenee  to  show  that  the 
land  in  question  was  ever  the  proper^  of  any  person  but  the  lessor  of  die 
plaintiff,  and  hb  ancestors.  But  the  ^lorehryara  intervened  between  the  ^af- 
ierent  parts  of  their  property  lying  above  the  shore,  and  their  Was-consideie* 
ble  evidence  to  show,  that  die  |^oe  in  question  was  fiitmeily  part  of  the 
church-yard.  For  these  leasens,  I  am  of  opimon  diet,  upon  the  whole  findiegt 
enough  does  not  appear  to  sustun  the.  jedgment  for  the  plaindff  Mow. 

Batlby,  J.  I  am  of  the  same  opinion.  A  fine  is  by  the  eoasoran  law  con- 
clusive upon  parties  and  priviea,  bntnot  epon  stnM]fers,reideaB  it  be  with  pio* 
clamations.    In  the  present  ease,  no:  preclsmadens  weve  pioved  to .  have  ben 

t  8ee  Cnfty»Hi>4.  Plowj.  s$8,  saddle  neti^by  FlSwd.inSls«f(  v  2^Mik,  fti4«97S» 
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oi^de.  But  even  if  they  had«  the  fine  would  not  be  binding,  unjiets  th9  party: 
levying  it  had  at  die  time  an  estate  of  freehold  by  right  or  by  wrong,  tjponk 
die  evidenoe,  I  think  diat  U|e  ju/itices  below  were  not  warranted  in  assuming 
that  the  aneeetor  of  ^e  lessor  of  the  ptaintilT  had  any  estate  pf  frei^hold.  (The 
teamed  judge  then  commented  upon  the  evidence  to  show,  that  some  time  be- 
fore the  fine  the  fteehold  was  not  in  /.  Cooper ^  but  in  the  vicar.)  If  it  was  in, 
^e  vicar,  «A  C^er«  could  not  ailerwards  obtain  the  freehold  by  right,  for  the 
vicar  had  no  power  to  alien.  Then,  with  respect  to  the  finding  of  the  twenty 
^nv\  yc&n'  possession,  in  order  to  make  that  *availingt  the  finding  should 
^  •■  have  been  in  precise  and  definite  language.  Bc^t  the  jury  do  not  say 
whether  it  was  adverse  or  not,  nor  do  th/ey  say  when  the  twenty  years  expired. 
That  finding  cannot,  therefore,  be  made  use  of  to  support  the  judgment  in 
&vor  of  the  pfaiintiff  below. 

HoxAoyn^  and  I«rmjSDAi.K,  Js.,  concurred^ 

Judgment  reveised,  uid  pemrt  dt  nQvo  awarded. 


The  KINQ  o,  LAGY»  Clerk. 

Wbei^  an  inclocure  act  directed  thai  all  great  tithee  payable  to  the  leetof  nf  the  panels 
•hoald  be  extinffuiehedt  and  that  the  commissioiiere  ahoald  aeeertain  the  imI  valne  qt 
each  tilhea,  aod  afiiz  a/htr  €leap  unmual  rent  or  eum  of  money  per  acre  nt  lieu  of  sack 
tichee,  aod  as  aa  edeqi^ate  eompeneatioa  for  the  aame  to  the  rector :  Held,  thi^  the  rec- 
tor was  io  respect  of  each  rente,  raiaebb  to  the  repair  of  the  IMg^waye. 

Ufon  an  appeal  bv  the  Rev.  Kielm^rd  /KMJfi.  vector  of  the  parish  of  Hliiitont 
against  an  order  made  by  a  magiatrate  for  the  payment  of  the  sum  of  12/.  5<.^ 
being  the  amonnt  of  an  highway  assessment  upon  him  for  the  township  of 
Whutons  the  sessions  confirm^  the  order«  subject  to  opinion  of  this  coiirt 
upon  the  following  ease^  In  the  56  G.  8,  an  act  was  passed,  intided  an  act  for 
mclosine  landa  in  the  parish  of  WhUkm^  in  the  county  of  JPeri,  in  whkh  act 
is  the  f(Hlowing  clause  s  **  And  whereas  it  is  convenient  and  desirable  that  all 
and  singular  the  great  tithes  rendered  or  payable  in  kind  or  otherwise,  and 
all  ecclesiastical  dues,  moduses,  compositions,*or  other  payments  in  money  or 
prescriptive  rightti  whatsoever  in  lieu  thereof  which  can  or  may  henceforth 
arise  or  |row  due  or  pa;^le,  to  the  said  Sichard  Zaoy,  and  his  successors, 
rectors  of  the  parish  of  iVhiston  aforesaid,  for  the  time  beinff,  out  of  or  from 
or  for  and  in  respect  as  well  of  the  said  several  commons  and  parcels  of  waste 
*7(I31  Sn^*^^  ^y  ^^  ^^^  ^directed  to  be  divided,  allotted,  and  enclosed,  as  of 
^  the  several  and  respective  messnsiges,  eottaffes,  tofls,  garths,  gardens, 
orchards,  and  ancient  inclosed  lands  and  grounds,  and  odier  hereditaments  situ* 
ate,  lying,  and  being  within  Ae  said  pariah,  shall  be  abcdished  and  extinguished* 
and  that  in  lieu  thereof  within  so  much  of  the  said  parish  as  lie^  within 
the  said  manor  of  fFhistoHf  an  adequate  compensation  should  be  made 
to  the  said  Richard  Xacy,  and  his  successors,  rectors  of  the  pariah  of 
9Fki$ton  aforesaid,  for  the  time  being,  by  a  com  rent  qr  rentti,  as  herein* 
after  is  mentioned,  and  that  in  lien  thereof,  wit}^n  ap  much  of  the  said 
parish  as  lies  widiin  the  said  manor  of  MoHhm^  an  adequate  compen* 
sation  should  be  made  to  the  said  fHchard  Jjoej/^  and  hia  successors,  by 
an  allotment  or  allotments  of  land  as  hereinafter  also  mentioned ;  Be  it  there- 
ibre  enacted,  that  the  said  commissioners  shall«  and  they  are  hereby  required  to 
ascertain  the  net  value  of  all  great  tithef  and  modnses  issumg  or  that  may  arise 
and  renew  flrom  out  of,  in,  or  upon  eo  much  of  the  said  commons  and  ancient 
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inclomires  of  the  said  parish  as  lie  within  the  said  manor  of  Whistorif  with 
respect  to  each  owner*s  or  proprietor's  share  thereof,  and  to  affix  a  fair  clear 
annual  rent  or  sum  of  money  per  acre  in  lieu  of  such  g^at  tithes  and  modusest 
and  as  an  adequate  compensation  and  satisfaction  for  the  same,  to  the  said  Rich' 
ard  Lacyt  and  his  successors,  rectors  of  fFhistan  aforesaid;  and  shall  in  and  by 
their  award  hereinafter  directed  to  be  made,  ascertain  and  distinctly  set  forth 
afi^inst  the  name  of  each  owner  of  common  allotment  and  ancient  inclosures, 
at  tlie  time  of  making  such  their  award,  the  exact  measurement  of  each  field 
or  inclosure  constituting  his,  her,  or  their  property  within  the  manor  of  WkU* 
ion  aforesaid,  and  the  '^annual  rents  or  sums  of  money  per  acre  to  be  v^qa 
hereafter  issuing  from  each  field  or  inclosure  respectively,  in  lieu  of  all  ^ 
great  tithes  and  mod  uses  as  aforesaid  ;  which  said  rents  and  sums  of  money 
shall  be  payable  and  paid  forever  by  the  several  owners  or  occupiers  thereof 
by  four  equal  quarterhr  payments  in  every  year;  that  is  to  say,  the  1 2th  of 
f'ebruary,  the  12th  of  May,  the  12th  of  AugusU  and  the  12th  of  November^ 
the  first  payment  thereof  to  begin  and  be  made  on  the  12th  of  February ,  in 
such  year  as  the  said  commissioners  in  their  award  shall  order  or  direct."  The 
rector  was  to  have  an  allotment  in  lieu  of  small  tithes.  In  the  year  1825,  the 
Rev.  R,  Lacy,  was  rated  for  the  repairs  of  the  highways  in  the  township  of 
WhUton,  at  the  sum  of  12/.  5f.  in  respect  of  the  com  rents  given  to  him  in 
lieu  of  tithes.  This  he  refused  to  pay,  and  upon  such  refusal  the  order 
appealed  against  was  made. 

THndal  in  support  of  the  order  of  sessions.  The  com  rent  in  this  case  waa 
rateable  to  the  repair  of  the  highways.  By  the  13  G.  3,  c.  78, «.  46,  the  assess- 
ments are  to  be  made  **  upon  every  occupier  of  lands,  tenements,  woods,  titheM^ 
and  hereditaments  within  the  parish,  township,  or  place,"  and  the  only  sub- 
stantial question  is,  whether  the  com  rent  be  by  substitution  tithe  T  It  is  given 
in  lieu  of  the  great  tithes,  payable  in  kind  or  otherwise,  and  all  ecclesiastical 
dues,  moduses,  compositions,  or  other  payments.  Unless  there  are  some  words 
expressly  exempting  it,  this  rent  will  be  liable  to  all  burthens  to  which  the  tithes 
were  liable,  Loumdes  v.  Horne,  2  W.  Bl.  1252,  Rex  v.  Boldtro,  4  B.  &  C. 
467,  In  Rex  v.  Toms,  Doug.  401,  and  *Chatfield  v.  Ruston,  3  B.  d&  G.  |-,_- 
863,  an  express  exemption  from  all  rates  and  taxes  was  given.  Per-  ^ 
haps  the  expression  net  value  in  the  inclosure  act  may  be  relied  upon ;  but 
that  only  means  the  value  of  the  tithe,  minus  the  expense  of  collecting  it  It 
would  be  impossible  to  make  an  estimate  of  the  poor  and  highway  rates,  which 
are  fluctuating  charges,  so  as  to  ascertain  the  net  value  afler  allowing  for  those 
rates. 

Blackbume,  contra.  A  com  rent,  such  as  that  now  in  question,  is  not  rate- 
able to  the  repair  of  the  highways  under  the  13  G.  3,  c.  78.  Secondly,  this 
rent  is  expressly  exempted  from  any  such  charge  by  the  act  for  enclosing  lands 
in  the  parish  of  WhUton.  No  analogy  exists  between  poor  rates  and  high- 
way rates,  and,  therefore,  no  legitimate  inference  can  be  drawn  in  favor  of  the 
present  rate  from  the  cases  which  have  been  decided  upon  the  43  Eliz,  c.  2. 
That  statute  makes  rectors  and  vicars  liable  to  be  rated  eo  nomine^  and  there 
was  good  reason  for  such  a  provision.  In  early  times,  when  there  was  no  legal 
provision  for  the  poor,  parsons  were  under  a  spiritual  obligation  to  relieve  them 
out  of  the  profits  of  their  livings,  and,  therefore,  it  was  to  be  expected  that  the 
statute  would  make  them  liable  to  be  rated  for  Uie  profits  of  their  benefices,  in 
whatever  way  those  profits  were  derived.  The  object  of  the  highway  act  ap- 
pears to  have  been  to  cast  the  burthen  of  repairing  roads  upon  those  who  used 
them,  and  accordingly  we  find  that  statute-work  is  to  be  done  or  compounded 
for  in  proportion  to  the  value  of  the  lands  in  the  occupation  of  the  party 
charged,  or  the  number  of  teams  kept  by  him.  This  '^difference  be-  r«iyug 
tween  the  two  statutes  was  pointed  out  by  this  court  in  Rex  v.  JusiiceB  ■■ 
q^  Buckinghamshire,  1  B.  &  G.  485,  where  they  refused  to  compel  the 
justices  to  enforce  by  a  distress  warrant  the  payment  of  a  highway  rate  made 
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upon  a  parson  in  respect  of  tithes  which  he  had  let  And  in  UnderhiU  v.  ElK- 
combe^  1  M^Lellon  and  Younge,  450,  the  Court  of  Exchequer  seem  to  have 
thought  a  parson  not  liable  to  he  rated  under  such  circumstances.  Secondly 
the  inclosure  act  expressly  exempts  this  rent  from  highway  and  all  other  rates. 
This  exemption  does  not  depend  merely  upon  (he  provision  that  the  commis- 
sioners shall  calculate  the  rent  upon  the  net  value  of  the  great  tithes,  &c., 
although  that  expression  would  very  fairly  admit  of  the  construction  now  con- 
tended for ;  but  the  statute  goes  on  to  say,  that  they  shall  affix  a  fair  clear  an* 
nual  rent  or  sum  of  money  in  lieu  of  such  dthes,  &c.  Now  a  rent  cannot  be 
clear  which  is  subject  to  rates,  and,  therefore,  full  eflect  will  not  be  given  to  the 
words  of  the  statute,  unless  the  order  of  sessions  is  quashed. 

Cur.  adv.  vult. 

Batlet,  J.,  delivered  the  judgment  of  the  court. 

The  question  in  this  case  was,  whether  certain  com  rents  payable  under  an 
inclosure  act,  in  lieu  of  tithes  and  moduses,  in  the  township  of  fFhiston^  were 
liable  to  be  assessed  to  the  highway  rate.  Two. points  were  insisted  upon  in 
opposition  to  the  rate ;  one  that  the  inclosure  act  virtually  exempted  them, 
because  it  fixed  the  rents  according  to  the  net  value  of  tithes  and  moduses,  and 
it  was  insisted  that  by  net  vidue  was  to  be  understood  the  value  free  from 
*7071  ^^^'  *  ^^  other,  that  ^ordinary  tithes,  i.  e.,  tithes  not  being  impropri- 
^  ate  or  appropriations  of  tithes,  were  not  in  an^  case  liable  to  the  high- 
way rate,  and  that  the  com  rents  which  were  payable  m  lieu  of  such  tithes,  werd 
therefore,  also  free.  Since  the  case  of  Rex  v.  Boldero^  4  B.  dt  C.  467,  it  must 
be  considered  as  setded  that,  upon  the  second  point,  the  com  rents  would  stand 
upon  the  footing  of  tithes  and  moduses  for  which  they  were  substituted,  and 
that  if  the  tithes  and  moduses  would  have  been  liable,  the  com  rents,  unless 
specially  exempt  by  the  inclosure  act,  are  liable.  Are  the  com  rents,  then, 
specially  exempt  by  the  inclosure  act  ?  The  parish  of  ffhiston,  contains  two 
manors,  the  manor  of  Whietonf  and  the  manor  of  Morthen^  and  the  act  applies 
to  both.  I  collect  from  the  case  that  part  of  the  parish  constitutes  a  distinct 
township,  the  township  of  Whiston^  and  it  is  to  that  township  only  the  rate 
applies.  The  act  directs  tiiat  the  rector,  who  is  rector  o/iheparish,  shall  have, 
out  of  the  wastes  in  both  manors,  an  allotment  equivaleut  m  value  to  all  the 
small  tithes  and  payments  in  lieu  of  small  tithes  within  the  said  manors,  regara 
being  had  to  the  amount  of  the  small  tithes  payable  out  of  the  old  inclosures 
and  commons  within  each  of  the  manors  respectively.  No  provision  is  made 
for  exempting  that  allotment  from  parochial  rates,  and  it  would,  therefore,  of 
course  be  liable  to  contribute  to  th^m.  The  statute  then  makes  a  provision  in 
lieu  of  great  tithes,  and  directs  that  compensation  shall  be  made  for  what  arises 
in  fVhiston  manor,  by  com  rents,  and  for  what  arises  in  ilforMen  manor,  by  an 
allotment ;  but  there  is  no  clause  to  exempt  the  allotment  from  its  proportion 
•7081  ^^  parochial  burthens,  and  of  course  •it  would  be  liable.  The  com- 
•>  missioners  are  directed  to  ascertain  the  net  value  of  all  great  tithes  and 
moduses  in  Whislon^  with  respect  to  each  owner's  share  thereof,  and  to  affix 
a  fair  clear  annual  rent  per  acre  in  lieu  of  such  great  tithes  and  moduses ;  and 
the  question  is,  what  is  here  meant  by  the  net  value  of  the  great  tithes  and 
moduses.  If  by  net  is  meant,  not  only  allowing  for  the  expenses  of  collecting 
and  getting  in,  but  deducting  also  all  parochial  burthens  thereon,  the  rents  are 
exempt;  but  if  the  word  **net^*  refers  only  to  the  expenses  of  collecting  and 
getting  in,  the  act  leaves  them  liable  to  the  parochial  burthens  they  would 
otherwise  have  to  bear ;  and  it  seems  to  us  it  refers  to  the  expenses  of  collect- 
ing and  getting  in  only.  Those  expenses  may  easily  be  computed :  they  will 
seldom  vary  except  as  the  price  of  labor  and  the  accidents  of  each  season 
vary ;  but  the  parochial  burthens  may  vary  in  a  much  greater  degree ;  and 
had  it  been  intended  to  exempt  the  rector  from  contributing  to  them  in  respect 
of  the  com  rent,  it  can  hardly  be  supposed  he  would  have  been  left  liable  io 
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respect  ef  his  idlotmentB.    Hie*  probability  is,  he  Wmild  hare  been  wImAjt 
exempieJ,  or  Mrhdiy  1ia!>le. 

Then  is  the  highway  aet  eoiiihied  to  tithes  iiiiprt>priate,  and  propriatiofRS  of 
ti&es  ?  By  the  highvay  act  13  (?.  3  c.  78.  s.  45,  the  assessment  is  to  bd 
made  upon  every  occupier  of  lantU,  tenenienis,  weodM^  HtheSf  and  herediHt* 
ments,  within  the  parish ;  language  very  different  from' what  is  used  in  43  £Rx. 
e.  2,  for  the  poor  rate.  The  assessment  there  is  to  be  made  upon  every  inhabit 
tant,  parson,  and  vicar,  and  every  other  occupier  of  lands,  houses,  tiihe9  impfth 
priate,  propriattoru  of  tiihes^  coal-mines,  or  saleable  underwoods.  The  r^son 
of  'specifying  tithes  impropriate  and  propriations  of  tithes  there  might  tmqa 
be,  because  every  other  descriptibn  of  tithe,  all  in  the  hands  of  the  *• 
incumbent,  would  come  into  charge  under  the  words  parson  and  mcar,  and  the  paiv 
ticular  descriptions  of  tithes  might  be  added  to  take  in  what  might  be  in  lay  hands, 
and  would  not  be  reached  by  the  wcm^s  **  parson  or  vicar  f '  and  the  legislature 
might  studiously  have  h  hi  view  to  include  every  deseripttott  of  tithes,  in  what- 
ever hands  it  might  be.  And  in  the  highway  act,  where  the  legislature  has 
used  the  general  word  Itf/bes,  it.nrast  extend  to  every  descy^plion  of  tithes,  unless 
a  clear  intention  to  confine  it  cin  be  collected  from  tfie  tet  We  can  find  ncr 
such  intention,  and  are  therefore  of  opinion  that  these  com  rents,  which  are  iqr 
substance  tithe,  are  liable  to  &e  rate. 

Ordei*  af  sessions  confirmed. 


GOODTITLE  on  the  Demise  of  DOITtTEIX  v.  GIBBS. 

§j  lease  and  release  M.  H»  conveyed  to  /.  W.,  and  to  his  heirs  and  assii^ns,  certain 
freehold  and  copyhold  premises,  to  hold  the  same  unio  the  said  J,  IT.,  his  heirs  ana 
assiffls,  from  and  fmraediatc(Iy  alter  the  death  ef  Af .  JT.,  to,  for,  and  upon  the  aeveril 
Qses,  ends,  hKents,  and  purposes  thereinafter  meotioned:  Held,  thai,  by  the  premiaea, 
an  immediate  estate  of  freehold  was  ^iven  to  J.  TT.,  and  that  the  habendum  had  not  the 
effect  of  rendering  the  deed  void  as  giving  a  freehold  mfuiuro, 

Ejbctment  for  lands  in  the  parish  of  H^tnte  Walthami  in  d^  county  of  Berlu^ 
Plea,  the  general  issue.  At  the  trial  before  Aurraugh  J.,  at  the  BtrkeAiH 
Bummer  assizes,  18f25,  a  verdict  was  (bund  for  the  plaintiff,  subject  to  the  opkn 
km  of  this  Court  upon  the  following  case  x  Martha  Haitan  in  her  lifetime,  and 


at  the  time  of  the  making  of  (he  surrender  to  the  use  of  her  *will,  and 
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making  such  will  and  exectiting  (he  deeds  hereafter  mentioned,  was 
seised  of  estates  of  inheritance  in  fee  simple  in  the  premises  in  question,  oOd* 
sisting  of  a  messnage  and  buildings,  and  about  five  acres  and  a  half  of  freehold 
(and,  and  three  closes  6f  land  which  are  copyhold,  situate  as  aforesaid,  and 
being  so  seised,  she  on  the  9th  of  February^  1768,  surrendered  the  said  copy* 
kold  premises  to  and  for  such  uses,  intents,  and  purposes,  and  to  and  for  the 
benefit  of  such  person  and  persons,  and  his,  her,  and  their  heirs,  as  the  said 
Martha  Hatton  by  her  last  will  and  testament  in  writing  already  had  or  at  any 
time  thereafter  should  limit,  diredt,  appoint,  or  give  the  same.  Martha  Hatton 
duly  executed  a  lease  and  release  of  the  said  freehold  premises  as  follows  :  The 
lease  wi^out  date,  and  the  release  bearing  date  the  S9th  of  «/ti/y,  1708,  and 
made  between  Martha  Hatton  of  the  one  part,  and  John  H^eotbrook  the  elder 
of  the  other  part,  and  by  the  latter  indenture  it  was  witnessed,  that  for  tlio 
settling  and  assuring  the  messuages  or  tenements,  hnds,  hereditaments,  and 
premises  thereinafter  mentioned,  to  and  for  the  several  uses,  intents,  and  poi^ 
poses  thereinafter  particularly  mentioned,  the  Said  Martha  Hatton  for  ana  ia 
consideration  of  the  sum  of  ten  shillings,  dec.  paid  by  the  said  John  Wottbrook 
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the  elder,  &e  leceipt  whereof  was  tberebj  acknowledged,  and  for  other  caa8es> 
and  conaiderationa  thereunto  moving,  did  grants  baigaio,  aell,  alien,  release,  and 
confirm  unto  the  said  John  fVtBlbfook  the  elder,  (in  his  actual  possession  thea 
being  by  virtue  of  a  baxgain  and  sale  to  him  thereof  made  for  one  whole  year« 
by  indenture  bearing  date  the  day  next  before  the  day  of  the  date  of  the  indent 
^.  ^1  ture  of  releasie«  and  by  force  of  &e  statute  made  for  'transferring  uses  into 
-■  possession,)  and  to  his  heirs  and  assigns,  diveis  hereditaments,  including. 
by  description  the  freehold  and  copyhold  premises  in  question,  to  hold  the 
same  unto  the  said  John  Weaibrook  Uie  dder,  his  heirs  and  assigns,  from  and 
immediately  after  the  decease  of  the  said  Martha  Hatton^  to,  for,  and  upon  the 
several  uses,  ends,  intents,  and  purposes  thereinafter  mentioned^  expressed,  and 
declared  of  and  concerning  the  same ;  that  is  to  say,  to  the  use  of  the  said  John 
WtBtbrook  the  elder  ^from  and  immediately  after  the  decease  of  the  said  Martha 
Hatton)  and  Anna  his  wife,  and  their  assigns  for  and  during  the  term  of  their 
natural  lives,  and  the  life  of  the  longer  liver  of  them  ;  and  from  and  after  the 
decease  of  the  survivor  of  them  the  said  John  VF^Mtbrook  the  elder  and  Anna 
his  wife,  to  the  use  and  behoof  of  John  WeMtbrook  the  younger,  son  of  the  said 
John  fVtstbrook  the  elder,  and  his  assigns,  for  and  during  the  term  of  his  natu- 
ral life,  without  impeachnient  of  waste,  and  from  and  after  the  decease  of  the 
said  John  Westbrook  the  vouuffer,  to  the  use  and  behoof  of  the  first  and  other 
sons  of  the  body  of  the  said  Jwm,  Wt$lhrook  the  yoimger,  lawfully  to  be  begot- 
ten severally  and  successively,  and  the  heirs  mde  of  the  body  of  such  first  and 
other  sons  lawfully  issuing;  and  for  want  of  such  issue,  to  the  use  and  behoof 
of  Hatton^  the  daughter  of  the  said  Jolm  We$tbrook  the  elder,  and  Anna  his 
wife,  her  heirs  and  assigns  for  ever.  And  the  said  Martha  Nation  covenanted 
for  fiirther  assurance  or  the  said  freehold  and  copyhold  premises  to  the  uses 
aforesaid,  but  no  surrender  was  made  of  the  copynold  lands  to  the  uses  afore- 
said. The  lessor  of  the  plaintiff  was  the  daughter  of  Hatton  Tthe  daughter  of 
John  WtMrook  and  Anna  his  wife,)  by  Henry  Dodwdt^  her  husband. 
*7181  *^^^  fFeatbrook  the  elder  and  Jom  PVeitbrook  the  younger  suf* 
J  fared  a  recovery  in  1774  ;  but  it  was  admitted  that  it  did  not  bar  the 
remainder  given  to  tiaiton  Westbrook  by  the  release  of  1768,  the  only  ques« 
tion  raised  being  as  to  the  validity  of  that  deed*  The  case  was  aigued  on  a 
former  day  in  £is  term  by 

Coote  for  the  lessor  of  the  plaintiff.  The  question  turns  upon  the  habendum 
in  the  deed  bearing  date  the  29th  of  July^  1768.  It  is  contended,  that  the 
habendum  gave  an  estate  of  freehold  in /u/tiro,  and  is  therefore  void«  In  the 
grantii^  part,  the  estate  given  to  J»  Wm  the  elder  is  express  and  certain ;  it  is  to 
him,  his  heirs,  and  assi^ ;  then  follows  the  habendum^  **  to  hold  the  same 
unto  the  said  J.  W,  the  elder,  his  heirs  and  assigns,  from  and  immediately  after 
the  decease  of  the  said  Martha  Hatton^  to,  for,  and  upon  the  several  uses,  ends, 
intents,  and  purposes  hereinafter  mentioned,'*  &c.  Now  the  habendum  may 
very  fairly  be  read  with  a  stop  after  the  words  ^*  heirs  and  assigns."  If  so,  me 
grant  would  be  immediate,  although  certain  uses  might  arise  in/ti/ttro.  But  an 
habendum  is  not  an  essential  part  of  a  deed,  Shep«  Touch.  76,  and  if  it  is 
repugnant  to  the  granting  part,  it  must  be  rejected.  There  are,  indeed,  cases 
apparently  warranting  a  diflerent  conclusion ;  but  upon  examination  it  will  be 
found  that  they  are  distinguishable  from  the  present  case.  The  rule  is  this ; 
if  an  estate  be  granted  in  any  premises,  and  tnat  |frant  is  express  and  certain^ 
the  habendum  shall  not  vitiate  it,  for  utUeper  inuttle  rum  vitiatur.  But  if  the 
*7iai  ®^^^  granted  in  the  'premises  be  not  express,  but  arising  by  implica- 
-■  tion  of  law,  there  a  void  habendunif  or  one  difleri^g  materially  from  the 
grant,  may  defeat  it,  Shep.  Touch.  1 U.  Baldwin* 9  case,  2  Co.  28,  Stukdj/ 
V.  Builer^  Hob.  168,  and  Carter  v.  Magdwickt  3  Lev.  339,  which  last  case  is 
expressly  in  point  for  the  present  lessor  of  the  plaintifi'.  It  is  true  that  ia 
Buckler  8  case,  2  Co.  65,  where  tenant  for  life  having  made  a  lease  for  years, 
granted  tenementa  prmdieta  to  C.  habendum^  from  the  foast  of  the  IfativUy  of 
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Saini  John  the  Baptist  next  following,  for  life,  the  grant  was  held  void,  for  that 
an  estate  of  freehold  cannot  commence  mfiituro.  But  there  it  was  observed, 
that  the  habendum  was  not  contrary  to  the  premises,  for  no  certain  estate  was 
contained  in  the  premises,  but  generally  the  land  given  and  granted,  which  might 
be  qualified  by  the  habendum  to  an  estate  for  years  or  at  wilL  And  in  Hogg 
▼.  Cross,  Cro.  Eliz.  254,  where  an  habendum  for  an  estate  of  freehold  in 
fuiuro  was  held  to  make  the  mnt  void,  the  court  proceeded  upon  the  ground 
that  it  was  the  purport  of  the  deed  that  nothing  should  pass  till  after  the  d^th 
of  the  grantor,  and  that  nothing  should  pass  but  according  to  the  intent ;  Wiuch 
rule  has  been  adopted  in  many  modem  cases.  Roe  v.  Tranmer,  2  Wills.  75, 
Osmond  v.  Shettfe,  3  Lev.  370.  In  Vnderhay  v.  Underhay,  [Cited  in  Hob. 
171 ;  Cro.  Eliz.  269.  S.  C.,]  one  having  leased  his  land  to  three  for  their  lives, 
granted  the  reversion  habendum  to  the  grantee  for  his  life,  and  then  added, 
•«  which  said  estate  for  life  is  to  begin  after  the  death  of  the  three  first  lessees,*' 
and  that  was  adjudged  a  good  estate  in  reversion  for  life.  Thus  then  it  appears 
that  there  is  no  'objection  to  the  granting  part  of  this  deed  by  the  com-  r«»^^ 
mon  law  ;  secondly,  there  is  no  objection  to  the  limitation  of  uses.  The  ■- 
greatest  effect  produced  by  the  statute  of  uses  is,  that  by  its  operation  the  legal 
estate  of  freehold  passes  in  Juturo;  for  there  is  no  doubt  that  a  limitation  by 
way  of  springing  use  is  good  provided  the  event  whereupon  the  use  is  to  arise 
is  to  happen  within  what  the  law  considers  a  reasonable  time ;  that  is,  a  life  or 
lives  in  being  and  twenty-one  years  after,  which  appears  to  have  been  the  case 
in  Davis  v.  Speed,  2  8alk.  676,  Roe  v.  TVantner,  Osman  v.  Sheaf e,  and  PybuM 
▼.  Mitford,  1  Ventr.  372. 

Preston  contra.  If  the  objection  that  the  conveyance  is  of  a  freehold  in 
Juturo,  and  therefore  void,  be  well  founded,  the  uses  cannot  arise,  debile  Am^ 
damentum  fallit  opus.  In  all  the  cases  which  have  been  cited,  it  was  held, 
that  the  conveyance  operated  as  a  covenant  to  stand  seised.  The  only  case  in 
point  cited  for  the  plaintiflf  was  Carter  v.  Madgwick  ;  but  that  is  not  found  in 
any  other  reporter  but  I^evinz,  although  nearly  all  the  other  cases  in  that  book 
are :  it  does  not  appear  to  have  been  ever  quoted  or  relied  upon  by  any  Judge, 
and  is  contrary  to  every  principle  of  law,  and  every  rule  applied  to  the  exposi* 
tion  of  deeds.t  The  case  was  thus :  '*  Parker  seised  in  fee,  by  indenture 
between  him  and  J.  B.  his  grandson,  the  lessor,  in  consideration  of  affection 
and  5«.  granted,  bargained,  and  sold  to  the  lessor  and  his  heirs  the  tenements 
in  question,  habendum,  immediately  after  his  death,  to  the  lessor  and  the  heirs 
male  of  his  body,"  with  divers  remainders  over ;  and  the  court,  by  their  judg- 
ment, that  the  estate  passed  'immediately  by  the  premises,  made  that  a  fee  r^mtm 
which  was  intended  to  be  an  estate  tail,  and  made  that  a  grant  of  the  estate  ^ 
immediately  which  was  intended  to  be  a  grant  in  Juturo,  reserving  a  life  estate 
.  to  the  grantor.  It  might  have  been  good  as  a  covenant  to  stand  seised ;  but  the 
court  did  not  avail  themselves  of  diat  doctrine,  as  in  Osman  v.  Sheaje.  The 
habendum  certainly  is  not  essential  to  a  ieed ;  but  when  inserted,  it  is  most 
essential,  unless  it  be  absolutely  repugnant  to  the  granting  part.  Stukely  v. 
Butler,  and  the  other  cases  in  which  it  has  been  held,  that  if  there  be  a  grant 
of  an  express  estate,  followed  by  an  habendum  repugnant  to  that  grant,  the 
habefidum  is  void,  may  be  admitted ;  but  the  question  has  always  turned  upon 
the  repugnancy.  Thus  where  a  grant  is  to  dtf.  and  his  heirs,  habendum  for 
the  life  of  A,,  that  is  clearly  repugnant,  Plowd.  153.  [Bayley  J.  If  the  deed 
be  read  with  a  stop  after  **  habendum  unto  J.  fV„  his  heirs  and  assigns,"  then 
nothing  is  postponed  but  the  use ;  the  seisin  is  given  immediately.]  The  deed 
must  be  read  as  if  it  had  been  made  before  the  statute  of  uses.  Putting  the 
uses  out  of  view,  the  conveyance  is  to  «<9.  and  his  heirs,  habendum  in  Juturo. 
The  declaration  of  uses  does  not  commence  until  after  the  habendttm  is  closed; 
Braine  v.  Deakon,  Preston  on  Estates,  229.   It  is  admitted,  that  the  habendum 

t  It  is  found  in  Com.  Dig.  tit.  Fait,  (E  10.) 
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may  control  the  grant  where  the  estate  is  not  express  ;  it  may  be  a  grant  in  fee 
or  in  tail,  in  prsesmH  or  vafuturo^  and  that  is  to  be  explained  by  the  habendunif 
2  Roll.  Abr.  Grant,  p.  68.t  Here  the  estate  granted  is  not  express ;  it  is  to 
^1^1  M.  and  his  heirs;  but  they  were  ^intended  to  take  in  the  particular 
->   mode  pointed  out  by  the  habendum. 

Cur.  adv.  tndt. 

Abbott,  G.  J.,  now  delivered  the  judgment  of  the  court. 

This  came  before  the  court  upon  a  special  case,  which  was  argued  during 
the  present  term.  The  only  question  raised  was  upon  the  validily  of  a  deed 
executed  by  Martha  Hattofij  as  to  the  freehold  tenements  therein  mentioned. 
After  stating  the  facts  of  the  case,  the  Lord  Ghief  Justice  proceeded  as  follows : 

The  objection  made  to  the  validity  of  the  deed  was,  that  it  is  a  grant  of  a 
freehold  to  commence  in  Jitturo  ;  and  if  this  be  its  true  effect,  it  is  undoubtedly 
void.  The  question  whether  this  be  its  true  effect,  depends  upon  the  opera- 
tion of  the  habendum.  If  the  habendum  is  to  be  considered  as  the  operating 
part  of  the  deed,  the  deed  will  be  an  attempt  to  convey  a  freehold  in  futuro. 
If  the  part  called  the  premises  be  the  operating  part,  and  the  habendum  can  be 
rejected,  or  considered  only  as  qualifying  the  premises,  a  present  freehold  will 
pass,  and  the  deed  will  be  good.  Many  cases  were  quoted  in  the  argument, 
to  which  it  is  not  necessary  to  advert  again.  The  distinction  ds  to  the  effect 
of  the  habendum  between  deeds  in  which  the  premises  expressly  mention  an 
estate  or  interest,  and  those  in  which  the  premises  merely  describe  the  tene- 
ments, but  do  not  mention  any  estate  or  interest,  was  noted  and  relied  upout 
and  it  was  contended  that  in  the  deed  in  question  the  premises  do  mention  an 
estate  and  interest,  (as  we  think  they  do,)  and  the  case  of  Carter  v.  Madg* 
wick^  3  Lev.  339,  was  quoted  as  being  directiy  in  point  to  the  present  case. 
^.  ^1  *The  distinction  to  which  I  allude  is  this :  If  no  estate  be  mentioned 
•>  in  the  premises,  the  grantee  will  take  nothing  under  that  part  of  the 
deed,  except  by  implication  and  presumption  of  law,  but  if  an  habendum  fol- 
low, the  intention  of  the  parties  as  to  the  estate  to  be  conveyed  will  be  found 
in  the  habendum^  and,  consequentiy,  no  implication  or  presumption  of  law  can 
be  made,  and  if  the  intention  so  expressed  be  contrary  to  the  rules  of  law,  the 
intention  cannot  take  effect,  and  the  deed  will  be  void.  On  the  other  hand,  if 
an  estate  and  interest  be  mentioned  in  the  premises,  the  intention  of  the  parties 
is  shown,  and  the  deed  may  be  effectual  without  any  habendum^  and  if  an 
habendum  follow  which  is  repugnant  to  the  premises,  or  contrary  to  tiie  roles 
of  law,  and  incapable  of  a  construction  consistent  with  either,  the  habendum 
shall  be  rejected,  and  the  deed  stand  good  upon  the  premises. 

This  was  done  in  Carter  v.  Madgwick;  and  the  very  learned  gentieman 
who  argued  for  the  defendant,  and  against  the  validity  of  the  deed,  observed 
that  that  case  was  a  solitary  decision,  never  quoted  or  relied  upon,  and  contrary 
to  law,  as  it  gave  an  immediate  estate  to  the  mntee,  whereas  the  grantor  mam* 
festiy  intended  to  reserve  a  life  estate  to  himself.  Perhaps  so  much  of  the 
opinion  of  the  court  as  regards  the  exclusion  of  a  life-estate  in  the  grantor  may 
be  found  to  have  been  expressed,  without  sufficienUy  adverting  to  the  operation 
of  the  statute  of  uses,  and  to  a  construction  that  might  have  been  given  to  the 
deed  so  as  to  allow  a  life-estate.  The  grantor  had  in  fact  enjoyed  during  life 
in  that  case  as  in  the  present.  But  the  case  of  Carter  v.  Madgwick  is  not  a 
•7ifll  ^^^^  decision.  The  case  of  *Jarman  v.  Orchard^  Skin.  528 ;  Salk. 
-I  346;  Show.  P.  G.  199,  is  to  the  same  effect.  In  tiiat  case  Tlumas 
Nicholas  being  possessed  of  a  bam,  cottage,  and  land,  as  assignee  of  a  lease 
for  one  thousand  years,  did,  by  indenture  reciting  the  lease,  and  expressed  to 
be  in  consideration  of  natural  love  to  his  grand-daughter,  and  for  other  good 


Tktts,  t  grant  io"A,  and  his  heirs*'  may  be  reatrained  by  the  habemlum  to  the  heirs 
IS  body.    I%urman*$  esse,  2  Roll  Abr.  Grant,  K.  pL  84. 
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emamm  uid  eoiundenlion«,  gnnU  ftMHgiW  mA  set  oves  to  hU  ffrand-daagjitec 
Afpy,  h€r  easecutonw  ttMaMlmi/9r«»  «n</  Mt^gni^  «li  tfao  8«id  cottage,  bani» 
uid  undfl,  and  ail  other  ths  pMBiiaefl  thetmnbeibre  leckedt  together  with  the 
roeitod  leaser  and  all  wiitioga  nd  eTideneea  touchia^-  the  premiaes,  habendum 
the  said  cottage,  ^.y  to  die  said  iloi'j^,  her  execators,  administraiora,  and 
aaaigna,  from  and  afler  the  decease  of  the  said  Thanuu  Nicholas  and  his  wife, 
for  die  residue  of  the  term,  subject  to  the  rent  and  covenants.  Now  if  this  deed 
was  considered  as  aa  assignment  to  conunence  and  take  eflect  afler  the  deadi 
of  T.  NichoUu^  the  deed  wonU  be  void,  as  in  law  assigning  oothing,  the  life- 
interest  of  71  NlthotoM  being  deemed  in  law  to  be  of  greater  value  and  longer 
duration  than  a&jr  teraa  of  yeais.  And  it  was  oontraded  d»at  the  deed  could 
onfy  be  construed  as  suck  an.  assignm^it,  because  ix  appeared  that  71  N.  did 
not  mean  to  pari  with  hia  interest  in  the  tmm  durimr  hjs  own  life.  The  ques- 
tion arose  afbr  die  deadi  o£  T.  N.  Ia  die  King's  Bench  judgment  was  given 
against  die  validity  of  the  deed;  but  diat  judgment  was  reversed  in  the  Exche- 
quer Chamber,  and  die  Mreiaal  affirmed  in  parliament  And  die  ground  of 
die  reversal  was,  that  die  entire  sesidue  of  die  term  paesed  by  die  premises  of 
the  deed,  and  dm  kabemhmn  was  void. 
*In  llie  present  eaae,  we  think  an  immediato  freehold  passed  by  the  rmj%^ 
•mises  in  the  deed,  and  eonsequendv  the  objecdon  mat  the  deed   ^ 


passed  only  a  freehold  to  eommence  in  juturOt  cannot  prevail.  Marjf  HatUm^ 
the  leleasor,  ia  now  dead,  and  di^Eefeie  perluipB  it  may  not  be  necessary  to 
dende  whedier  any  om  vested  in  Iwr  for  hm  Ufe.  We  think,  however,  that 
the  we  did  vest  m  her  for  her  life,  and  so  the  deed  will  stand  good  in  all  ita 
parts,  and  effect  be  given  to  die  imentton  of  the  parties,,  which  ought  to  be  doae^ 
if  by  law  it  may«  The  release  is  expressed  to  be  made  in  consideradon  of  tea 
shiUinga  paid  by  Jahn  Wntbtaok  the  elder,  and  other  causes  and  considera* 
tioae.  This  Johi  fFmtbf§ok  had  manied  a  eousin  of  Martha  Haiton^  and  the 
deed  was  evidendy  intended  aa  a  femily  aetdement.  Now  if  the  consideration 
often  shillings  had  not  been  expressed,  and  the  deed  had  contained  no  hahtn^ 
dbioi,  we  think  the  nsa  of  the  entire  fee  would  have  resulted  to  M.  H,  by  impU- 
cadon  and  presnmptiQn  of  law.  Aiid  upon  supposition  of  the  absence  of  ttiia 
consideration,  and  the  insertioa  of  the  hahendum^  we  think  the  effect  of  the 
habendum  woukl  be  partially  to  rebut  the  implieation,  and  to  narrow  the  use 
te  an  estate  for  life  m  itf.  &  And  if  the  mentioa  of  this  consideradon  of  ten 
shdiings  should  have  tb»  effect  of  preventing  a  resulting  use  to  M.  H*%  and« 
in  the  absence  (tf  an  Aoicndion,  i^ould  vest  the  use  of  the  entire  fee  in  /.  W.^ 
(a  point  upon  which  we  think  it  imneoessary  to  give  an  opinion,^  still  this  use 
would  only  arise  by  imrdieation  and  presumption  of  law,  groundea  on  the  pecu- 
niary consideradon,  and  would  not  Im  a  use  expressed  in  the  deed.  Ana  this 
being  so,  we  thiidi  the  habendum  mi|^ht  have*  in  dus  view  of  the  ease  also,  the 
eCect  of  partially  rebutting  the  impbcation,  by  'showing  the  intention  r^^j^ 
of  the  parties  to  be,  that  the  use  shoidd  not  vest  in  J.  W.  until  ailer  the  ■- 
death  of  JIL  H^  and  this  would  be  good  in  law,  because  a  use  may  be  limited 
in  Juturo;  and  then  the  use  of  so  much  of  the  estate  as  was  not  limited  or 
dedared  by  die  deed,  nugfat  ia  oar  opinion  result  to  and  vest  in  ilf.  H.  And 
upon  either  of  these  oonBtraodona»  eflect  will  be  given  to  the  whole  deed,  and 
to  the  intentiott  of  the  pailiefl, 

FQ$tm  to  die  plaintiff. 


DENN  on  the  Deiniae  of  LOWELL  v.  HOAEE. 
(In  Eirof .) 

"Wbere  A.  B.,  seised  in  Tee  of  one  moiety  of  certain  promises  in  the  county  of  S.,  and 
tenant  fur  life,  with  power  of  appointment  by  deed  or  will,  of  the  other  moiety,  densed 
as  follows :  **  I  give  and  devise  all  my  freehold  e«iai«i'in  L.  wid  «oBBty  o(S„  or  else- 
where, to  my  nephew  /.  K.  for  life,  on  condition  that  ont  of  the  rente  thereof  he  do 
from  time  to  time  keep  each  estates  in  repair:*'  Heldt  that  thie  did  not  operate  as  an 
execution  of  thei>ow8r,  and  passed  that  moiety  only  of  which  testator  was  seised  in  fee. 

EiECTMiBNT  for  ft  siiDt  dweQltig'houfle,  and  liiad,  in  the  county  of  Sumy. 
Plea,  not  guilty.  At  the  trial  before  Rithardt^  C.  B.,  at  the  Surrey  Sprin^r 
assizes,  1823,  a  special  verdict  was  foand  in  substance  as  follows.  mit§ 
I^oole  was  seised  in  fee  of  the  premises  in  question,  and  died  so  seised  on  the 
1 7th  of  November f  1749.  Upon  his  death  the  premises  descended  to  Sarahs 
the  wife  of  T.  Scoit,  and  Elizabeth^  the  wife  of  Henry  Roake^  which  said 
Sarah  and  Elizcbeih  were  the  daughters  and  co«heirB  of  MUee  Poole.  The 
said  T.  Scott  and  Sarah  his  wife,  and  Henry  Roake  and  Elizabeth  his  wife, 
by  lease  and  release,  bearing  date  respectively  86th  and  86th  of  Jlpril^  1750« 
conveyed  the  premises  to  one  HtU^  to  the  intent  that  he  might  become  a  good 
and  perfect  tenant  of  the  freehold  for  suffering  a  recovery.  And  it  was  thereby 
declared,  that  the  recovery  should  enure  as  to  one  undivided  moiety  of  the  pre* 
,^.  ^   mises  to  the  use  of  T,  *Seott  for  life,  without  impeachment  of  waste ; 

•I  remainder  to  the  use  of  Sarah  Scott  for  life ;  remainder  to  the  use  of 
such  person  and  persons,  and  for  such  estate  and  estates  as  the  said  Sarah 
Scottt  whether  covert  or  sole,  should  by  any  deed  or  writing  under  her  hand 
and  seal,  to  be  sealed  and  executed  in  the  presence  of  three  or  more  credible 
witnesses,  with  or  without  power  of  revocation,  or  by  her  last  will  and  testa- 
ment in  writing,  or  any  writing  purporting  to  be  her  last  will  and  testamen^  to 
be  by  her  subscribed  and  published  in  the  presence  of  three  or  more  credible 
witnesses,  from  time  to  time  direct,  limit,  or  ^point ;  and  for  want  of  such 
appointment,  to  the  use  of  all  the  children  of  7*.  Scott  and  Sarah  his  wife,  as 
tenants  in  common  in  tail.  And  for  default  of  such  issue  to  the  use  of  EUzO' 
beth  Roake  for  life,  without  impeachment  of  waste ;  remainder  to  her  children 
as  tenants  in  common  in  tail ;  and  for  default  of  such  issue  to  the  use  of  T* 
Scott  in  fee.  And  there  were  corresponding  limitations  as  to  the  moiety  of 
which  Henry  RoeAe  and  Elizabeth  his  wue  were  seised.  A  recovery  was 
accordingly  suffered  in  Easter  term,  1750.  In  1756,  T,  Seott  died  without 
issue,  leaving  Sarah  his  wife  him  surviving.  In  1768,  Sarah  Scott  intermar> 
Tied  with  John  Trymmer^  who  died  in  1766,  leaviw  Sarah  TVymmer  him 
surviving.  EUzabeth  Roake  died  in  the  month  of  Jmy^  1775,  leaving  Henry 
Roake f  her  husband,  and  John  Roake^  her  son  and  only  child  by  the  said 
Henry  Roake^  her  surviving,  and  wi&out  having  made  any  deed,  writing,  will 
or  appointment  for  or  in  respect  of  the  tenementi  in  the  declaration  mentioned. 
By  lease  and  release,  bearing  date  respectively  the  6&  and  7th  of  September^ 
^*7221   ^'^^*  (^^  release  reciting  a  contract  ^between  Sarah  7\ymmer  and 

J  John  Roake  for  ike  absolute  purdiase  of  his  moiety  of  the  premises, 
subject  to  the  life-estate  of  his  fiither  H.  Rodke^)  &  Roake  and  J.  Roake  con- 
Teyed  the  premises  to  one  PameU^  to  make  him  tenant  to  the  prmeipe^  in  order 
lo  suffer  a  recovery  to  the  use  of  A  Roake  for  life ;  remainder  to  S.  TVymmcr 
in  fee.  H  Roake  died  on  or  abont  the  l'5th  of  Deeemkerf  1775.  On  the  Mi 
of  Jtme,  1788,  Sarah  TTrymmer  made  and  published  her  hist  will  and  testa- 
ment in  writing,  in  die  presence  of  and  attested  by  three  credible  witnesses, 
and  thereby  gave  aikl  devised  all  her  fieeheU  estates  in  the  citr  of  Ixmim 
said  county  of  l^ifrWf  ur  elsewhere,  m  the  words  i^Uowing ;  that  is  to  ssy, 
^'Iherebygive  and  devise  ail  viyfieehdUestateeiotlieci^ef  jCsndmaad 
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county  of  Surrey^  or  elBewherev  to  my  nephew  John  Boake^  for  his  life,  on 
condition  that  out  of  the  rents  thereof  he  do  from  time  to  time  keep  such  estates 
in  proper  and  tenantable  repair ;  and  on  the  decease  of  my  said  nephew  /• 
Roake^  I  devise  all  my  said  estates,  subject  to  and  chargeable  with  the  pay- 
ment of  30/.  a  year  to  ^nn%  the  wife  of  the  said  7.  Boake,  for  her  life,  by  even 
quarterly  payments,  to  and  among  his  children,  lawfully  begotten,  equally  at 
the  age  of  twenty-one,  and  their  heirs  as  tenants  in  common ;  but  if  only  one 
child  should  live  to  attain  such  age,  to  him  or  her,  and  his  or  her  heirs  at  his 
or  her  age  of  twenty-one.**  And  for  default  of  issue  of  J,  Roake^  to  certain 
other  persons  in  the  will  mentioned.  S,  Trymmer  died  on  the  4th  of  Decern' 
bert  1786,  without  revoking  her  said  will,  the  said  /.  Roake  being  then  living 
and  her  heir  at  law.  S.  Trymmer  had  not  at  the  time  of  making  her  will,  or 
at  the  time  of  her  death,  any  other  freehold  lands,  *tenements,  or  here-  rw^n^ 
ditaments  in  the  county  of  Surrey^  than  those  mentioned  in  ^e  decla-  '- 
ration.  The  special  verdict  then  contained  the  finding  of  other  facts,  showing 
the  title  of  the  lessor  of  the  plaintiff,  which  it  is  not  necessary  to  state,  as  the 
judgment  of  the  court  below  and  of  this  court,  was  founded  upon  the  will  of 
S,  7)rymmer;  it  being  admitted,  that  if  the  will  did  not  operate  as  an  execu- 
tion of  the  power  reserved  to  S.  Seoti^  ailerwards  TVymmer,  by  the  deed  of 
1750,  the  plaintiff  was  entitled  to  recover.  Judgment  was  given  in  the  court 
below  for  Uie  defendant,  and  thereupon  a  writ  of  error  was  brought,  and  the 
common  errors  assigned.  The  case  was,  on  a  fonner  day  in  this  tenn, 
argued  by 

Preston  for  the  plaintiff  in  error.  If  the  will  of  Sarah  TVymmer  operated 
as  an  appointment  of  that  moiety  of  the  estate  in  Surrey  of  which  she  was 
tenant  for  life,  with  a  power  of  appointment,  then  it  is  conceded  that  the  lessor 
of  the  plaintiff  is  not  entitled  to  recover.  But  whoever  exercises  a  power  of 
appointment  must  show  a  clear  intention  to  exercise  it.  All  the  cases  from  Sir 
Edward  Clere^s  case,  6  Co.  18,  down  to  the  present  time  proceed  on  that 
principle ;  and  the  same  principle  is  equally  involved  in  the  doctrine  of  elections 
as  applied  by  courts  of  equity.  There  must  be  something  specific,  some 
reference  to  the  power  or  to  the  subject  matter  of  the  power,  so  as  to  show 
that  the  attention  of  the  party  supposed  to  exercise  it  was  directed  to  his  power. 
A  residuary  or  general  aevise  is  not  sufficient  for  this  purpose.  These  propo- 
sitions cannot  be  disputed ;  the  only  question*  is  on  the  application  of  r^Mo^ 
them  to  each  particular  case.  Now  the  words  of  this  devise  are,  <«  I  l^^^ 
give  all  my  freehold  estates  in  the  city  of  London  and  county  of  Surrey  or 
elsewhere  to  my  nephew  /.  Roake  for  life."  Those  words  certainly  are  not 
sufficient  to  raise  an  inference  of  an  intention  in  the  testatrix  to  deprive  her 
nephew  of  the  estate-tail  in  one  moiety,  to  which  he  was  entitled  under  the 
setdement,  and  to  give  him  merely  an  estate  for  life  in  that  moiety  of  the  lands 
in  question.  Had  the  testatrix  used  the  words  **  all  my  estate  coiled  ./?.,  in  the 
county  of  Surrey"  that  expression  might  have  passed  both  moieties.  By 
describing  the  estate  by  name  she  would  have  shown  that  she  acted  under  the 
power  as  to  that  portion  or  moiety  over  which  she  had  only  a  power  of  ap- 
pointment. For  the  defendant  reliance  will  be  placed  on  the  condition  annexed 
to  the  devise,  "  on  condition  that  out  of  the  rents  thereof  he  do  from  time  to 
time  keep  such  estates  in  proper  and  tenantable  repair."  But  there  is  in  that 
direction  to  repair  nothing  to  show  that  she  had  her  power  of  appomtment  in 
view ;  the  direction  is  applicable  to  those  estates  only  which  she  had  before 
given,  and,  therefore,  cannot  enlarge  the  effect  of  the  words  of  devise.  Sup- 
pose portions  had  been  raisable  by  the  settlement,  and  legacies  had  been  given 
to  the  same  persons  by  this  will,  could  it  be  contended  that  the  portionists 
must  be  put  to  their  election  to  forego  their  legacies  or  their  portions,  and  yet 
that  consequence  must  follow,  if  it  be  held  that  the  testatrix  manifested  an 
intent  to  exercise  the  power.  All  the  principal  cases  were  cited  in  the  judg- 
ment delivered  by  Bestp  C.  J.,  in  the  court  below,  but  they  do  not  warrant  the 
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*72A1  ^^o^^^^^^^i^  ^  which  Ihat  court  came.  Sir  Edward  ^Gtre^s  case  was 
•I  the  earliest  of  the  authorities  cited  on  this  point.  It  was  in  that  case 
resolved,  that  if  a  man  make  a  feoffment  to  the  use  of  his  will,  and  afterwards 
by  his  will  devises  the  land  itself,  without  an^  reference  to  his  authority,  there 
tiie  land  shall  pass  by  the  will,  under  the  seisin  or  ownership,  and  not  under 
his  power ;  but  in  the  principal  case  as  the  land  could  pass  only  by  virtue  of 
an  authority  in  the  testator,  it  was  held  that  the  will  should  operate  as  an  exe- 
cution of  that  authority,  since  otherwise  the  devise  would  be  utterly  void.  In 
Maddison  v.  Andnw^  1  Ves,  sen.  57.,  it  was  held  that  the  will  operated  as  an 
execution  of  the  power,  because  the  testator  having  used  in  the  bequest  the 
word  charge^  which  was  the  very  term  used  in  the  power,  must  be  taken  to 
have  intended  to  execute  that  power.  On  the  contrary,  in  Andrews  v.  Emmoit, 
2  Br.  Ch.  Ga.  297,  the  testator  had  a  power  to  charge  a  sum  of  3000/.,  but  he 
did  not  in  express  'terms  execute  the  power :  there  was  not  any  expression 
to  show  an  intention  to  execute  the  power,  and  there  was  other  property  on 
which  the  will  might  operate,  and  it  was  held  that  the  power  was  not  executed ; 
and  Ex  parte  Casweli^  I  Atk.  569,  was  to  the  same  effect.  So  also  in  Lang* 
ham  V.  Net/my^  3  Ves.  467;  Natmoek  v.  Horion^  7  Ves.  391 ;  Bennei  v. 
Jiburrow,  8  Ves.  609,  and  Bradley  v.  WeeteotU  13  Ves.  445,  it  was  held  that 
express  words  or  clear  intentions  were  necessary  to  execute  a  power.  For 
the  defendant  it  must  be  said,  that  the  general  direction  to  repair  shows  an 
intention  to  pass  the  entire  estate,  and  as  embracing  both  moieties,  that  the 
•7261  ^"^^^^°  ^  P^"  ^®  whole  estate  shows  an  *intention  to  execute  the 
-I  power.  Stmden  v.  Sianden^  2  Ves.  jun.  689,  before  Lord  Lough' 
borough,  is  the  strongest  case  that  can  be  cited  for  the  defendant ;  but  Besi,  C. 
J.,  in  giving  the  judgment  of  the  Court  of  Common  Pleas  in  the  case  now 
before  the  court,  says  that  the  reasoning  of  Lord  Loughborough  is  supported 
by  no  previous  authority,  and  has  been  objected  to  in  many  subsequent  cases. 
Jones  V.  Thicker,  2  Mer.  533,  and  Jones  v.  Currie,  I  Swanst  66,  are  also 
strong  cases  in  favor  of  the  lessor  of  the  plaintiff;  and  in  Coates  v.  JRng^ 
decided  in  1821,  before  the  privy  council,  where  Alexander  Coates  had  divided 
by  will  his  real  property  in  Antigua  among  his  three  sons,  with  power  to  one 
of  them  to  dispose  by  will  of  his  share,  the  son  being  possessed  of  considerable 
real  and  personal  estates  in  Antigua,  independent  of  that  given  by  his  father's 
will,  devised  in  these  terms,  ^  all  my  real  estates  in  Antigua,  and  all  other  my 
real  estate  whatsoever  and  wheresoever  ;*'  and  it  was  held  that  the  will  did 
not  pass  that  property  over  which  he  had  the  power. 

Jemmett,  contra.  It  may  be  admitted,  that  neither  a  general  devise  or  a 
residuary  devise  will  carry  an  estate,  over  which  the  testator  has  merely  a 
power  without  any  interest  It  b  necessary  that  an  intention  to  execute  the 
power  should  appear.  But  with  respect  to  the  media  through  which  such 
mtention  may  be  ascertained,  it  makes  a  great  difference  whether  the  will 
relates  to  real  or  personal  property.  Where  the  devise  is  of  the  latter  the 
intention  to  pass  it  must  be  apparent  on  the  face  of  the  will :  the  court  cannot 
inquire  into  the  circumstances  or  situation  of  the  testator ;  but  a  different  rule 
•<7<27l  ^^  ^^^'^  ^^^^  down  and  acted  upon,  where  the  will  is  of  real  ^estates, 
J  Standen  v.  Standen,  Nmmock  v.  Norton,  Jones  v.  Currie.  Now, 
looking  at  the  circumstances  under  which  this  will  was  made,  it  is  found  that 
property  descended  to  the  testatrix  and  her  sister  Mrs.  Roake,  as  co-heiresses, 
and  they  and  their  husbands  made  a  settlement,  whereby^  in  the  event  of  either 
dying  childless,  her  moiety  would  go  to  the  sister  for  life,  with  remainder  to 
her  children,  if  any,  in  tail ;  but  each  reserved  a  power  of  appointment  over 
her  own  moiety.  This  shows  an  intention,  that  if  one  only  of  the  sisters  had 
issue,  the  whole  estate  should  go  to  her  family,  and  should  not  be  divided. 
Mrs.  Roake  died,  leaving  one  son,  who,  under  the  settlement  was  tenant  in 
tail.  He  suffered  a  recovery,  and  then  sold  and  conveyed  his  moiety  to  tlie 
testatrix  in  fee.    Testatrix  had  no  children,  and  being  aware  that  «he  had  pu^ 


85«  DKKtf«.BoAK£,   T.T.I 826.  [7S7 


her  sister's  shMe»  and  thcveby  gMBed  the  entmlgr  «f  the  estate,  she 
devised  bU  her  freehold  eetatee  in  i^fMfaNi»  Swire^w  eleewhoxOf  to  her  nephew. 
Ko^ungr  can  he  moie  clear  than  her  imeatiOB  to.givete  him  the  whole  eatata^ 
whioh  was  hers  dunog  her. life  .ii  is  true*  she  calk  it.Aer  aslfl/A  bet  she  doee 
nut  mean  to  give  her  inteieat  in  the  land*  but  te  vest  in  her. nephew  all  the  laail« 
which,  at  the  time  of  making  the  will^ehe  wiis.entitlBd  to  oaU  heis.  The  case 
of  Standen  v.  Standen  is  a  strong  anthorily  in  favor  of  this  oonstniction ;  and 
although  observations  may  have  been  made  upon  some  of  the  words  attributed 
to  Loid  Loughborough^  yet.the  demsien  was  affirmed  on  appeal  to  the  House 
of  Lords,  and  has  never  since  been  questioned.  There,  the  testator  directed 
his  real  estate  to  be  soU,  and  gave  tfa^  money  arising  from  the  sale*  and  the 
residue  of  his  personal  estate,  in  trust  for  his  wife  for  Ufe ;  and  afler  her  de* 
eease,  as  to  one  moiety,  *for  such  penon  or  pneons  as  she  shodd  by  r««2fl 
any  deed  or  writing,  or  by  will,  with  two  or  more  witnesses,  appoint.  ■- 
The  real  estate  was  not  sold.  Testator's  widow  received  the  rents  and  profitOt 
and  the  produce  of  the  personal  estate  for  her  life ;  and  by  her  will,  after  dis- 
posing of  some  specific  articles,  she  devised  in  the  following  words :  «*  I  give 
all  the  rest,  residue,  and  remainder  of  my  estate  and  effects,  of  what  nature  or 
kind  soever,  and  whether  real  or  personal,  and  all  my  plate,  Slc,  which  I  shaO 
be  possessed  of,  interested  in,  or  entitled  to  at  the  time  of  my  decease,  subject 
to,  and  afler  payment  of  all  my  just  debts,  funeral  expenses,  and  chaigee  of 
proving  my  will,  and  specific  legacies,  I  give  to  S,  JB*  /"  and  it  was  held,  that 
the  moiety  of  Uie  real  estate,  devised  by  the  first  will,  passed  by  this  wilL 
The  Lord  Chancellor  says,  "^It  is  a  litde  hard  to  attempt  to  explain  that  it  was 
not  her  estate.  How  could  she  have  it  more  than  by  enjoyment  during  life^ 
and  the  power  of  disposing  to  whatever  person,  and  in  whatever  manner  she 
pleased,  with  the  small  addition  of  two  witnesses  ?*'  And  this  was.dted  and 
relied  upon  by  Afans/ie/J,  G.  J.,  in  Morgan  d.  Surman  v.  Surman^  I  Taunt. 
269 ;  and  m  that  case,  and  ia  Roach  v.  fFadham^  6  East,  289,  and  Dillon  v. 
JDiUonf  I  Ball  &  Beatty,  77,  a  liberal  construction  as  to  the  intention  of  exe- 
cuting the  power  prevmled.  The  cases  respecting  personal  property  ought  not 
to  be  considered  as  audiorities  against  the  present  defendant,  on  account  of  the 
rule  which  in  those  cases  prevents  the  court  from  ascertaining,  by  extrinsis 
evidence,  the  intention  of  the  testator.  JUaki  v.  Margtrum^  3  Ves.  299,  a 
case  as  to  personal  property  is,  however,  in  favor  of  the  defendant,  and  is 
*the  stronger  in  consequence  of  that  rule.  S.  Suiter  by  his  will  gave  r^MA 
'*to  his  executors  1000/.  consols,  for  the  sole  use  and  benefit  of  his  *•  ^^ 
daughter  E,  T.,  independent  of  her  husband,  and  whenever  she  shall  happen 
to  die,  the  said  1000/.  annuity  stock  shall  be  absolutely  in  her  own  power  to 
dispose  of  by  her  last  will  and  testament."  £•  71  made  her  will  as  follows : 
•*  Ail  my  freehdd  messuages,  lands,  ^.,  and  also  all  my  stocks,  funds,  moneys, 
and  securities,  and  all  other  my  real  and  personal  estate  and  efiects  whatsoever, 
I  give  to  iS'.  M.  ;*'  and  it  was  held  that  the  1000/.  console  passed  by  these 
general  words.  Besides  the  intention  to  be  presumed  from  me  circumstances 
under  which  ^e  present  will  was  made,  there  is  the  direction,  to  repair,  which 
is  by  no  means  unimportant,. although  not  of  its^  decisive.  If  the  whole 
estate  passed,  the  condition  as  to  repair  is  aensible  and  intelligible,  if  only  a 
moiety  passed,  it  is  difficult  to  understand  or  to  cany  into  eflect  that  condition* 
PrtBlon^  in  reply.  In  Standm  v.  Siandm^  the  testatrix  had  not  any  real 
estate  except  that  over  which  she  had  a  power,  and  therefore,  unless  that  pro* 
perty  subject  to  her  power  had  passed,  me  will  would  have  been  iaopesative. 
The  deebion  that  the  eatate  passed  was  nght,  but  the  reasoniiy  of  me  Lord 
Chancellor  was  at  varianoe  widi  all  the  other  cases*  In  fib/^  v.  Ma/rgorum^ 
it  was  held  that  the  testatrix  had  an  interest  in  the  lOOOl.  consols  ;  and  the 
will  operated  on  her  itttefeet».andiiot  as  tan  executiein  of  a^  power,  bi  Morgm 
</..  Surmiau%  v.  iSWmMm»4iepartiattlar  meesui^  snl^eetlo.the  power  was  men- 
tionedin  thewilUandthat  eimsmistam»  has  alimjrabesfi  deemed  aiifieieiH 
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•7301  P'^^^^  ^^  ^^  ^intention  to  execute  the  power.  So  also  in  Dillon  v. 
J  Billon^  there  was  a  reference  to  the  estate.  None  of  these  cases  in 
any  degree  break  in  on  the  rule  that  the  intention  of  the  testator  to  execute  a 
power  must  be  clear  and  indiBputable  ;  and  no  attempt  has  been  made  to  an- 
swer the  case  from  Jlntigua,  The  argument  from  the  direction  to  repair  is 
founded  on  a  fallacy :  it  assumes  that  the  direction  extends  to  the  whole  or 
entire  estate,  whereas  it  applies  only  to  that  which  was  before  devised.  Had 
one  moiety  belonged  to  a  stranger,  it  would  never  have  been  supposed  that  the 
testatrix  devised  her  moiety  with  a  condition  or  obligation  that  the  devisee 
should  repair  the  whole. 

Cur.  adv.  vult 

The  judgment  of  the  court  was  now  delivered  by 

Abbott,  G.  J.  The  principal  authorities  bearing  on  this  question  were  all 
referred  to  and  commented  upon  in  the  elaborate  judgment  delivered  by  the 
Lord  Chief  Justice  of  the  Court  of  Common  Pleas ;  and  it  is  unnecessary  for 
me  to  refer  again  to  them.  The  rule  or  principle  of  decision  applicable  to  this 
case  has  its  origin  in  the  case  of  Sir  £.  Clert^  6  Co.  17,  b.  The  best  expo^^ 
sition  of  it  seems  to  be  that  given  by  Lord  Chief  Justice  Uobart^  in  the  Con^ 
mmdam  case,  Hob.  159, 160,  "« If  an  act  will  work  two  ways,  the  one  by  an 
interest,  the  other  by  an  authority  or  power,  and  the  act  be  indifferent,  the  law 
will  attribute  it  to  the  interest,  and  not  to  the  authority ;  and  so  you  must  take 
it,  for  Jictio  cedii  veriiati.  And,  therefore,  so  it  was  ruled  in  Sir  E.  Clere*9 
9^211  c^^^f  ^&t  if  a  man  be  seised  of  three  acres  of  land  *holden  in  chiefs 
J  and  make  a  /eoffmeni  of  all  to  the  use  of  such  person,  and  of  such 
estate  as  he  shall  five  or  dispose  by  his  will,  and  ailer  by  his  will  gives  and 
devises  all  his  lands  to  «/•  S.  and  his  heirs,  that  this  shall  carry  but  two  parts 
of  the  land  in  point  of  devise.  And,  lastly,  where  an  interest  and  authority 
meet,  if  the  party  declare  clearly  that  his  will  is  that  this  act  shall  take  effect 
by  his  authority  or  power,  there  it  shall  prevail  against  the  interest ;  for  tnoduM 
et  conventio  vincunt  legem.  And,  therefore,  in  the  same  case  of  Gerej  it  is 
agreed,  that  if  the  devisor  had  recited  his  power,  and  had  relied  upon  that,  all 
would  have  passed  by  express  declaration  of  the  party  himself.  Nay  more^ 
though  the  party  do  not  make  an  express  declaration,  yet  if  his  act  do  import 
a  neceasiiy  to  work  by  his  power,  or  else  to  be  wholly  void,  the  benignity  of 
the  law  will  give  way  to  effect  the  meaning  of  the  party ;  and,  thereforOi 
in  that  case  it  was  resolved,  that  whereas  Clere  was  seised,  for  example,  of 
three  acres  of  land,  every  one  of  equal  value,  and  conveyed  two  of  them  to 
his  wife  for  her  jointure,  and  afbrwards  made  a  /eoffmeni  of  the  third  to  the 
use  of  such  person,  d^.,  as  before,  and  then  devisea  that  third  acre  ut  etprOf 
that  devise  was  good  by  force  of  the  authority ;  for  else  the  whole  devise  had 
been  utterly  voi£  having  before  given  the  other  two  parts  to  his  wife.  In  more 
modem  times,  the  rule  has  been  expressed  by  Lord  ThurloWf  in  the  following 
words  :  ^  To  execute  the  power,  it  must  be  impossible  to  impute  to  the  testa- 
tor any  other  intention  than  that  of  executing  it :"  the  doctrine,  he  says,  is  not 
by  any  case  carried  further  than  this.  The  distinction  most  frequendy  occur* 
ing,  and  which  serves  for  illustration,  as  well  as  application  of  the  rule,  is  this^: 
•7321  ^  ^  ^^  contain  *a  devisee  of  all  the  testator's  lands  generally,  and  ha 
J  has  some  lands  upon  which  the  will  may  work  by  his  interest,  the 
law  will  attribute  the  will  to  lus  interest;  and  land  of  which  he  has  only  a  power 
to  devise  will  not  pass.  So  if  the  will  be  of  all  his  lands  in  a  county  or  place  named, 
and  he  has  lands  of  his  own  therein.  On  the  other  hand,  if  the  testator  has  no 
lands*  or  none  in  the  county  or  place  named,  upon  which  the  will  may  work  by 
his  interest,  diere  the  law  will  attribute  the  will  to  his  power,  and  will  infer  that 
he  intended  to  execute  his  power ;  because  if  that  be  not  done,  the  will  will  be 
▼Old  either  whdly  or  so  fiur  as  respects  the  county  or  place  named. 

In  the  c^se  now  before  the  ooort  the  testatrix  m  not  lefenred  to  her  power 

Vol.  XI.— 8S 


658       Dbnk  e*  Roake.  T.  T.  1826.       [733 

and  she  had  lands  in  the  ooanty  of  Surrey^  upon  which  ihe  will  may  woik  bj 
her  interest ;  via.,  the  other  moiety  of  the  tenements  in  qnestioa ;  and«  there- 
fore, if  there  were  nothing  more  in  the  oase,  it  seems  very  clear  ^at  the  law 
eould  not  attribute  the  wiU  to  the  power,  nw  infer  that  she  intended  to  ezecnta 
the  power. 

It  remains  then  t»  be  considered,  whedier  there  be  any  thing  more,  eithet 
apparent  npon  the  will,  or  existing  as  fact  dehor»  the  wiQ,  from  which  it  can 
be  satisfactorily  and  sdfely  inierr^  &at  she  intended  to  execate  her  power. 

The  will  contains  in  itself  an  injunction  on  the  devisee  to  keep  the  devised 
estates  in  repair. 

The  facts  existing  dehors  the  will  are  these :  the  estates  had  originally  be- 
longed  to  the  father  of  the  testatrix.  One  moiety  had  descended  upon  her,  and 
another  upon  her  sister  Roake,  The  two  sisters  and  dieir  husbands  had  setded 
their  moities  in  such  a  *manaer  as  to  give  the  moiety  of  ei^er,  who  r«i*32 
might  die  without  issue,  to  the  issue  of  the  other,  subject  to  a  power  to  ■> 
each  to  make  a  difTerent  disposition  of  her  moiety  by  deed  or  will.  The  sister 
of  the  testatrix  left  issue,  from  whom  the  testatrix  purchased  the  sister^s  moiety 
and  thus  became  seised  of  one  moiety  in  fee  and  of  another  for  her  life,  with  a 
power  to  dispose  of  the  fee  of  the  latter  moiety. 

The  quesuon  then  is,  whether  from  these  matters  it  can  be  safely  and  cleariy 
inferred  that  the  testatrix  intended  to  execute  her  power.  Now  it  appears  br 
vdie  will  that  the  testatrix  had  estates  in  London^  or  at  least  supposed  she  haa« 
.and  made  her  will  upon  that  supposition,  ^nd  tre  see  nothing  repugnant  to 
ireaeon  or  to  the  ordinary  senHmenie  and  intenHonk  of  mankind,  in  suppotmg 
.thai  ^person  having  eetatee  in  London,  and  an  undioided  moiety  only  of  et- 
taiee  in  Surrey,  might  make  a  will  containing  such  an  injunction  as  the  pre^ 
sent^  leaving  that  injunction  to  take  ejfkdt  as  far  as  by  law  it  could.  And 
even  if  it  should  be  mferred  from  this  part  of  the  will  that  the  testatrix  meant 
thereby  to  give  the  entirety  of  the  lands  in  Surrey,  still  it  will  not  necessarily 
follow  that  she  intended  to  execute  her  power,  and  this  for  the  reason  hereafter 
mentioned. 

So  if  the  extrinsic  facts  should  lead  to  an  inference  that  the  testatrix  cannot 
have  intended  to  make  a  strict  setdement  of  the  purchased  moiety  upon  the 
fiunily  of  her  sister,  and  leave  that  which  was  originally  her  own  unsettled  and 
undisposed  of,  still  in  our  opinion  it  will  not  necessarily  follow  that  she  intendea 
to  execute  her  power.  It  may  be  that  she  intended  her  will  to  work  by  her 
interest  in  the  tenements.  It  may  have  'happened  that  she  had  entirely  r^j^A 
forgotten  the  setdement,  and  supposed  at  the  making  of  her  will  that  ^ 
she  was  then  seised  of  the  entirety  of  the  estates  in  fee,  as  but  for  that  settle* 
ment  she  would  have  been.  The  setdement  was  made  in  the  life  of  her  first 
husband,  thirty-three  years  before  the  date  of  her  will.  The  only  fact  upon 
the  special  verdict,  showing  that  this  setdement  was  ever  thought  of  in  the 
interval,  is  the  release  under  which  she  purchased  her  sister's  moiety  in  1775, 
by  which  that. moiety  was  conveyed  for  the  purpose  of  suffering  a  recovery. 
This  took  place  eight  years  before  the  date  of  her  will,  and  no  recovery  was 
suffered  till  after  her  death,  though  she  lived  eleven  years,  and  must  have  been 
in  possession  of  this  moiety  for  nine  years,  the  tenant  for  life,  her  sister's  hus- 
band, having  died  in  1775.  It  appears  to  us  to  be  at  least  as  probable  that  she 
had  forgotten  the  setdement,  and  intended  the  will  to  work  by  an  interest,  as 
that  she  intended  to  execute  the  power  contained  in  the  settlement,  and  even 
more  probable,  because  the  language  of  the  will  is  exacUy  such  as  would  be 
used  by  a  person  who  at  the  time  supposed  herself  to  have  an  estate  in  fee  in 
the  entirety  of  the  tenements,  and  not  such  as  would  be  used  by  a  person  who 
'was  conscious  that  she  had  a  power  only  over  one  moie^,  and  a  seisin  in  fee 
of  the  other. 

Although,  therefore,  we  may  think  the  testatrix  intended  that  the  entirety 
should  go  in  strict  settlement<on  the  family  of  her  sister,  yet  we  think  it  is  poe 
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sible  to  suppose  that  the  testatrix  had  no  inlentioii  to  execute  the  power.  And 
if  the  intention  to  execnte  the  power  be  doobtfol,  the  will  cannot  in  our  opin- 
ion  be  deemed  to  be  an  execution  of  it 

*7351       ^       ^^^  reasons  we  think  diat  the  judgment  must  be  reyersed.t 
^  Judgment  reyersed. 

t  The  opiDion  of  the  Court  of  Common  Pleu  #as  prohonnced  by  the  Lord  Chief  Jus- 
tice of  that  court  on  the  7th  Of  FeAmary,  1829.  The  oleintiff;  on  the  SOth,  sned  out  hie 
writ  of  error  in  E.  B.,  retarotble  in  fifteen  dajrs  from  toe  dsj  of  Ea$Ur,  On  the  20ih  oi 
AfrU,  1S25.  the  defendants  served  the  Dlatntiff  with  a  rule  to  transcribe,  and  the  tran- 
script was  eompleted  in  doe  course.  On  the  10th  of/«««.  the  defendants  taxed  their 
ooets,  and  on  the  14th  of  the  same  month  {Triniiy  term)  eigned  judgment.  In  Miekaelwtai 
term,  1825,  the  defendants  served  the  plaintiff  witn  a  rule  to  assign  errorsj  and  the  plaintiff] 
having  delivered  his  assignment  of  errors,  the  defendants,  in  the  same  term,  delivered  the 
joinder  in  error.  The  case  was  afterwards  srgued,  and  the  judjgment  of  the  Court  of 
Common  Pleas  was  reversed,  and  the  jHsin tiff  afterwards  taxed  hiS  costs. 

Gurney,  in  MickadmoM  term,  movea  to  quash  the  writ  of  error,  on  the  ground  that  it 
was  returnable  before  feosts  in  the  court  below  were  taxed,  and  consequently  before  any 
judgment  was  given  in  that  court ;  and  be  cited  WUion  v.  Tngoldshy,  2  Ld.  Raym.  1179, 
where  it  was  held,  that  a  writ  of  error  will  not  reverse  a  judgment  given  after  the  term 
in  which  it  was  returnable :  and  though  the  record  be  transcribed  ^ter  judgment  given 
and  carried  into  the  court  in  which  the  writ  of  error  is  returnable,  the  judgment  is  not  to 
be  considered  as  removed.  He  also  cited  Canning  v.  Wright,  2  Ld.  Raym.  1531 ;  Gould 
▼.  ConUkunt,  I  Str.  139 ;  Jtejindo*  v.  Bandolj^,  2  Str.  834 ;  Vice  v.  Burton,  2  Str.  891 ; 
Cook  V.  Horroek,  Barnes,  197 :  and  Stevono  v.  Ingram,  3  Taunt.  384. 

Abbott,  C.  J.  The  defendants  ought,  in  an  earlier  stage  of  the  proceedings,  to  havo 
applied  to  the  court  to  quash  the  writ  of  error.  But  they  have  Joined  in  error,  and  by 
their  counsel  have  appeared  upon  arffument,  and  the  judgment  of  the  Court  of  Common 
Pleas  baa  been  actually  reversed.  They  are  much  too  hte,  therefore,  to  quash  the  writ 
•f  error. 

Rule  refused. 


•736]  •The  KING  v.  FLOWER- 

An  indictment  under  the  39  G.  3.  c.  85.,  against  a  servant  for  embenlement,  must  set 
out  specifically  some  srticle  of  the  property  embessled ;  and  an  indictment  charging 
that  the  prisoner  "  took  and  received,  on  account  of  his  master,  divers  sums  of  monevt 
amountinff  in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  lOZ.,  and  afterwaros 
embetsled  the  sam6,"  wSs  held  bad. 

Ths  prisoner  was  indicted  nnder  the  39  O.  3.  e.  85,  for  that  he,  being  the 
servant  of  A.  B.^  on,  &c.,  did,  by  virtue  of  his  employment  as  such  servant, 
receive  and  take  into  his  possession,  for  and  on  accotint  of  the  said  A.  Bl 
divers  snms  of  money,  amounting  in  the  whole  to  a  laige  sum  of  money;  to 
wit,  the  sum  of  10/.,  and  afterwards  embezzled  it.  The  prisoner  pleaded 
guilty,  at  the  Spring  assizes  for  Wilts^  1825,  and  was  adjudged  to  be  trans* 
ported  for  die  term  of  seven  years.  A  writ  of  error  having  been  brought  upon- 
that  judgment, 

jR.  Bayly ^  in  svpport  of  the  judgment,  contended,  that  the  indictment  was 
sufficient ;  and  he  relied  upon  Hex  v.  Johnson^  8  M.  &  S.  539.  There  the 
indictment  chaiged  the  prisoner  with  embezzling  divers,  to  wit,  nine  bank 
notes,  for  the  payment  of  divers  sums  of  money,  amounting  in  the  whole  to  a 
certain  sum  of  money,  to  wit,  the  sum  of  9/.,  and  it  was  held  to  be  sufficient. 
[Bmfieyt  J.  There  the  words  bank  notes  were  held  to  be  a  sufficient  descrip* 
tion  of  the  diing  embezzled,  because  they  are  specifically  mentioned  in  the  act 
of  pariiaraent^  Money  is  also  specifically  mentioned.  In  Rex  v.  Careonf 
Russell  ic  Ryan's  Cr.  Gas.  Res.  303,  it  was  held,  than  an  indictment  for  em- 
lie^zling  need  not  set  out  the  eiact  sum  embezzled. 
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*Per  Curiam.  This  case  must  be  governed  by  that  of  Rex  r,  Femeaux^ 
Russell  k,  Ryan*s  Cr.  Gas.  Res.  336.  The  indictment  in  that  case  charged 
that  the  prisoner  being  a  servant,  &r.,  received  the  sum  of  1/.  U«.,  on  accoanl 
of  his  master,  and  feloniously  embezzled  the  same,  ^c.  It  appeared  in  evi- 
dence, that  1/.  11  «•  had  been  paid  to  the  prisoner  on  account  of  his  master,  but 
it  did  not  appear  whether  the  same  was  paid  by  a  1/.  note  and  11«.  in  silver, 
or  by  two  notes  of  ]/•  each,  or  by  a  2/.  note,  and  the  change  given  by  the 

Jrisoner.  The  prisoner  being  found  guilty  in  Trinity  term,  1817,  eleven 
udges  {Burroughs  J.,  dissenttente)  were  of  opinion  that  the  indictment  ought 
to  set  out  specificaUy  some  one  article  at  least,  of  the  property  embezzled,  and 
the  conviction  was  held  to  be  wrong ;  and  in  Bex  v.  /Ver«,  lb.  402,  Michael-' 
moB  term,  1817,  it  was  held,  upon  a  question  reserved  by  Lord  Chief  Justice 
Mbolt,  for  the  opinion  of  the  Judges,  that  an  indictment  must  describe, 
according  to  the  fact,  some  of  the  property  embezzled.  The  indictment,  in  thin 
case,  is  insufficient,  because  it  does  not  describe  any  part  of  the  property  em- 
bezzled ;  and  the  judgment  must,  therefore,  be  reversed. 

Judgment  reversed. 


•TOMLINSQN  v.  RENTAL,  et  al.  [nse 

A  paup«r  being  caraally  in  the  parish  of  ^.,  met  with  an  accident  which  disabled  her, 
and  which  required  immediate  medical  assistance.  The  constahle  of  that  parish  im. 
properly  removed  her  to  her  own  (which  was  the  adjoining)  parish,  and  sent  for  the 
surgeon  of  that  parish  to  attend  her :  Held,  that  it  was  the  duly  of  the  pariah  officers  of 
A,  to  have  taken  the  panper  to  the  nearest  convenient  house  in  it.,  and  to  have  provided 
medics!  attendance  there,  and  that  they  could  not,  hy  improperly  removing  her  to 
another  parish,  relieve  themselves  from  the  liability  which  the  law  had,  in  the  first 
instance,  cast  upon  them,  and  that  they  were,  therefore,  liable  to  pay  theaurgeon'e  bill. 

This  was  an  action  of  aseumpsU  brought  to  recover  the  amount  of  a  suigeon*8 
bill.  At  the  trial  before  Oraham,  B.,  at  the  Spring  assizes  for  the  coimty  of 
Essex,  1826,  the  following  appeared  to  be  the  facts  of  the  case :  The  plaintiff 
was  a  surgeon  and  apothecary  residing  at  Maiden.  The  defendants,  in  1824, 
were  overseers  of  the  poor  of  the  parish  of  Heybridge.  In  October^  in  that 
year,  one  P.  Bannister^  a  poor  woman  belonging  to  the  parish  of'  Maiden, 
returning  from  Withan  to  Maiden  in  a  cart,  about  ten  o'clock  at  night,  was 
thrown  out  of  the  cart  in  the  parish  of  Heybridge^  near  to  a  public  house  there 
called  the  Hoy,  Her  thigh  was  broken,  and  she  was  otherwise  much  hurt. 
The  constable  of  the  parish  of  Heybridge  being  sent  for,  desired  her  to  be  sent 
out  of  that  parish.  She  was  placed  again  in  the  cart,  and  taken  over  a  bridge 
(which  divides  the  parishes  oi Heybridge  and  Maiden;)  the  driver  of  the  cart 
then  remonstrated  with  the  constable,  and  told  him  that  he  was  wrong  in 
removing  her  from  Heybridge.  Upon  this  the  constable  ordered  her  to  be 
taken  back  to  Heybridge^  and  said  he  would  go  and  consult  a  neighboring 
magistrate.  The  magistrate,  who  was  also  churchwarden  of  the  parish^ 
Heybridge^  advised  him  to  take  the  woman  to  the  nearest  publio-hoose,  and  to 
lay  her  Siigh  straight,  and  send  for  a  doctor.  The  landlora  of  the  Agr,  which 
was  the  nearest  public-house,  refused  to  take  her  in*  The  driver  of  die  cait 
then  suggested  to  the  constable  to  take  her  to  die  poor*honse.  The  eoostable 
said  he  aid  not  know  where  they  *would  put  her.  The  panper,  who  r^^^Q 
had  been  exposed  to  the  cold  air  for  some  hours,  said,  **  If  yon  do  not  L^^*' 
knoF  where  to  put  me,  for  Gkxl*s  sake  take  me  home/*  The  cmistable 
desired 'a  bystander  to  pay  attention  to  the  request  made  by  die  pavper  to  be 
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sent  home,  as  it  was  likely  they  might  he  called  to  speak  to  the  fact  upon  some 
futore  occasion.  She  requested  not  to  be  put  under  the  care  of  the  plaintiff 
(who  was  apothecary  of  the  parish  of  Maiden^)  but  of  one  TTiorpe^  who  was 
apothecary  of  Heybndge,  The  constable  then  desired  her  to  be  taken  to 
Maiden,  The  driver  of  the  cart  refused  to  take  her  back  to  Maiden^  unless 
the  constable  would  give  him  a  note  that  she  should  be  taken  care  of  by  the 
parish  of  Hwbridge.  The  constable  said  he  would,  but  he  did  not.  He 
accompanied  her  to  her  house  at  Maiden^  where  she  arrived  about  two  o'clock 
in  the  morning,  and  asked  Thorpe^  the  apothecary  to  the  parish  of  Heybridge^ 
to  attend  her,  and  told  him  the  pauper  was  at  her  own  house.  Thorpe  said 
that  in  that  case  he,  as  the  apoUiecary  of  Heybridge^  had  nothing  to  do  with 
her.  The  constable  then  sent  for  Tondinstm^  and  the  latter  attended  her  for 
several  weeks*  Upon  this  evidence  it  was  insisted  at  the  trial,  first,  that  as 
there  was  not  any  express  promise  by  the  parish  officers  of  Heybridge  to  pay 
for  the  medical  attendance  given  in  the  parish  of  Maiden^  the  defendants  were 
not  liable ;  and  Atkins  v.  Banwell,  2  East,  505,  and  ffing  v.  Mill,  1  B.  & 
A.  104,  were  cited.  The  learned  judge  was  of  opinion,  that  there  was  some 
evidence  to  go  to  the  jury,  that  the  magistrate,  who  was  churchwarden,  and  the 
constable,  felt  the  obligation  to  afford  the  pauper  relief,  and  that  the  constable 
actually  undertook  to  pay  the  plaintiff  for  his  attendance;  and  secondly,  he. 
S7401   *^^  ®^  opinion,  Uiat  as  the  accident,  which  happened  in  the  parish  of 

-I  Heybridge^  was  one  which  required  immediate  care  and  attention,  it  was 
the  duty  of  the  officers  of  that  parish  to  have  taken  the  pauper  to  thehouse  nearest 
to  the  place  where  the  accident  happened,  and  where  they  could  procure  accom- 
modation for  her,  and  to  have  provided  medical  assistance  immediately,  and  if, 
as  humanity  required  them  to  nave  done,  they  had  sent  for  a  surgeon  to  attend 
her  in  that  parish,  they  would  cleariy  have  been  liable ;  and  that  they  could 
not,  by  neglecting  their  dut^  and  removing  her  to  another  parish,  relieve  them- 
selves from  that  liability  which  the  law  had  cast  upon  them.  The  jury  having 
found  a  verdict  for  the  plaintiff  for  the  amount  of  his  bill,  a  rule  nisi  for  a  new 
trial  was  obtained  in  last  Easter  tenn,  upon  the  ground  that  there  was  not  an 
express  promise  by  the  defendants  to  pay  the  plaintiff,  and  that  under  the 
circumstances  of  the  case,  the  law  would  not  imply  a  promise  on  their  part. 

Oumey  and  Chitty  showed  cause.  The  accident  having  occurred  in  the 
parish  of  Heybridge^  it  became  the  duty  of  the  officers  of  tliat  parish  to  pro- 
vide immediate  medical  assistance  for  the  pauper.  They  ought  to  have  taken 
her  to  the  nearest  house  in  the  parish  of  Heybridge ;  but  in  order  to  relieve 
the  parishioners  from  a  burden  which  the  law  had  cast  upon  them,  one  of  the 
officers  of  that  parish  fraudulently  and  improperly  removed  the  pauper.  In 
Lamb  v.  Bunet^  4  M.  &  S.  275,  Lord  Eitenboraugh  laid  it  down  **  that  the 
pauper  was  to  be  considered  as  casual  poor  wherever  his  infirm  and  indigent 
•74 1  -■  body  was  found,  and  he  had  a  claim  on  the  parish  *where  he  was  so  found 

•I  to  have  his  necessities  provided  for.*'  It  is,  therefore,  clear,  that  if  the 
pauper  had  been  taken  to  the  nearest  house  in  the  parish  of  Heybridge^  and 
the  plaintiff  had  attended  her  there,  the  defendants  as  the  parish  officers  of 
Heybridge  would  have  been  liable,  and  they  ought  not  to  be  released  from 
that  liabUity  by  their  own  improper  conduct. 

Nolan  contra.  The  obligation  to  relieve  casual  poor  arises  firom  the  party 
being  in  the  parish  where  he  is  casual  poor.  It  was  decided  in  Lamb  v.  Bunce^ 
4  M.  ^  S.  275,  that  the  parish  where  the  pauper  necessarily  resides  during  the 
time  die  medi<^  assistance  is  given,  and  not  where  the  accident  happens,  is 
liable  for  the  expense  of  his  cure.  Now  here  the  pauper  daring  the  time  of  her 
illness  was  in  the  parish  of  AfoUen,  and  not  in  that  of  Heybrulfe.  In  Atkins 
▼•  BanwelU  2  East,  505,  it  was  held  that  the  law  will  not  raise  an  implied 
promise,  in  the  parish  where  a  pauper  is  setded,  to  reimburse  the  money  laid 
oat  {hy  another  parish  in  which  he  happened  to  be)  in  providing  necessary 
medical  assistance  for  him.     In  this  case,  a/or^ion,  no  promise  can  be  implied 
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by  law  on  the  part  of  the  parish  officers  of  Htyhridgt  to  pay  for  the  lumcal 
a$8i9tance  given  to  the  pauper,  who  was  settled  and  actually  residii^in  Mmdm. 
In  Wing  y.  Mill^  1  B.  &  A.  104,  a  pauper  residing  in  one  parish  received,  during 
illness,  a  weekly  allowance  from  another  parish  where  ne  was  setded,  and  it 
was  held  that  an  apothecary  who  had  attended  the  pauper  might  maintain  an 
action  for  the  amount  of  his  bill  against  the  overseer  of  the  latter  parish  who 
had  expressly  promised  to  pay.  Here  there  *was  no  express  promise  rt*j^i^ 
by  the  defendants.  The  constable  might  be  criminally  responsible  for  ^ 
fraudulently  remtiving  the  pauper,  but  his  conduct  cannot  mzke  the  parishioners 
of  Htybriage  liable  to  the  burden  of  maintaining  the  pauper  during  her  iUness. 

Abbott  O.  J.  I  am  of  opinion  that  this  rule  must  be  discharged.  The  pau- 
per met  with  the  accident  in  the  parish  of  Heybridge^  an  accident  that  entirely 
incapacitated  her  from  going  to  her  own  place  of  abode  ;  and,  therefore,  if  she 
had  been  taken  to  any  house  in  Heybridge^  as  she  ought  to  have  been,  and 
relief  had  been  administered  to  her  there,  it  is  clear  that  the  parish  officers  would 
have  been  liable  for  the  expenses  of  her  cure.  Rex  v.  The  Inhabilanis  of  St. 
JameSt  in  Bury  St,  Edmunds^  10  East,  25,  is  an  authority  to  show  that  it 
would  not  have  oeen  competent  to  the  parish  officers  to  have' removed  her,  as  a 
person  coming  to  setde  in  Heybridge,  If  she  had  been  taken  to  a  house  in 
ffeybridge^  therefere,  the  parish  officers  would  have  been  under  a  moral  and 
1^1  obligation  to  provide  assistance  for  her.  One  of  the  parish  officers  did 
very  properly  recommend  her  to  be  taken  to  the  nearest  public  house,  which 
was  in  Heybridge.  The  occupier  of  that  house  did  not  think  proper  to  open 
his  doors  and  receive  her.  A  proposition  was  then  made  to  take  her  to  the 
poor-house ;  and  upon  the  way  thither  some  conversation  took  place,  which 
excited  in  the  mind  of  the  poor  woman  (who  at  that  time  Had  been  lying  in  the 
cold  some  hours)  an  alarm,  whether,  when  she  arrived  there,  she  should  be 
properly  treated,  and  she  said,  <*  For  God*8  sake,  take  *me  to  my  own  r*^^* 
nouBe ;"  and  she  was  then  taken  home.  The  first  proposal  was,  to  take  ^ 
her  to  her  own  parish  ;  but,  upon  a  remonstrance  by  the  driver  of  the  cart,  the 
constable  desisted.  She  was,  however,  ultimately  taken  to  her  own  house. 
The  constable  of  Bevbridge  sent  to  the  plaintiflT,  and  desired  him  to  take  care 
of  her.  As  the  parish  officers  of  Beybrtdge  must  have  paid  for  the  medical 
attendance  if  she  had  remained  there,  it  seems  to  me,  that  the  removal  from  that 
parish  to  another  (although  it  was  her  own)  coupled  with  the  fact  that  the  sur- 
geon was  caUed  in  from  the  parish  of  Maiden^  does  not  relieve  the  inhabitants 
of  Heybridge  from  the  obligation  to  which  they  would  have  been  clearly  liable^ 
if  this  woman  had  been  taken  to  some  house  in  that  parish,  and  taken  care  of 
there ;  and  for  these  reasons  I  think  that  the  verdict  was  right 

Batlbt  J.  I  am  of  opinion  that  the  verdict  was  right*  It  is  of  very  great 
importance,  with  a  view  to  the  protection  to  which  the  poor  are  entitled,  that  it 
should  be  fully  understood  upon  whom,  under  such  circumstances  as  those 
which  have  occurred  in  the  present  case,  the  legal  obligation  to  provide  medical 
attendance  attaches.  I  do  not  put  the  case  upon  the  ground  of  moral  obligation, 
or  upon  the  ground  of  the  constable's  having  sent  for  and  employed  the  plain- 
tiff;  but  I  put  it  upon  the  ground  that  the  law  imposed  a  legal  obligation  upon 
the  parish  officers  of  Heybrid^e^  to  employ  a  surgeon  for  the  cure  of  the  pau- 
per. I  think  it  is  highly  prejudicial  to  die  rights  of  the  poor,  that  when  an 
accident  has  happened,  the  quesdon  should  be  agitated  or  even  pass  in  the 
minds  of  those  persons  in  whose  power  *the  suflerer  is  of  necesfai^  {•jaa 
placed,  whetlier  a  burden  which  must  fall  somewhere,  must  be  borne  i*^^ 
by  them,  or  can  by  any  contrivance  be  shifted  to  odiers.  It  is.  of  importance, 
therefore,  that  it  should  be  certain  upon  whom  the  obligation  to  provide  medical 
attendance  rests.  For  otherwise  the  consequence  wiU  be,  that  poor  persons, 
who  ought  not  to  be  removed  from  the  place  where  they  have  met  with  an 
accident,  will  perhaps  at  the  risk  o£  their,  life,  but  certainly  with  great  aggrava- 
tion of  their  sufferings,  be  removed  to  a  distance.    In  this  case  the  pauper  met 
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with  the  accident  in  Heubridg$f  which  incapacitated  her  firom  moving  herself 
from  the  spot  where  it  happened.  The  best  and  most  obvious  course  would 
have  been,  to  have  done  that  (which  the  magistrate  of  the  place  suggested 
should  be  done)  viz.  to  have  removed  her  into  3ie  public-house,  but  if  she  was 
not  placed  there,  she  ought  to  have  been  placed  in  the  poor-house,  or  at  aU 
events  she  ought  to  have  been  sent  to  some  house  in  die  parish.  I  am  of 
opinion  that,  when  the  parish  officers  refused  her  an  asylum  in  that  parish 
where  she  was  entitled  to  have  it,  and  forced  her  to  ffo  to  her  own  house,  all 
the  attendance  given  by  the  plaintiff  in  the  parish  of  Maiden^  in  consequence 
of  the  wrongful  conduct  of  some  of  the  parishioners  of  Htybridge^  is  to  be  con- 
sidered as  if  it  had  been  given  in  the  parish  where  the  accident  happened,  and 
as  if  the  house  which  she  occupied,  had  been  in  the  parish  of  Heyhtidge,  In 
Lamb  v.  Bunce^  4  M.  A^.  S.  277,  Lord  EUenborough  speaks  not  of  a  moral, 
but  of  a  legal  obligation  attaching  on  the  parish,  where  the  pauper  lies  sick  or 
*T451   ^^^^^^^^*  ^  provide  assistance :  he  says,  **  It  cannot  be  matter  of  Mis- 

-■  pute  in  point  of  law,  and  I  could  wish  it  were  so  understood,  that  where 
tnne  is  not  aflforded  for  procuring  an  order  of  justices,  the  law  raises  an  obliga* 
tion  against  the  parish  where  the  pauper  lies  sick  as  casual  poor,  to  look  to  the 
supply  of  his  necessities :''  and,  merefore,  upon  that  authority  I  consider,  that 
as  in  this  case  the  party  met  with  the  accident  in  Heubridge,  that  was  the 
proper  place  for  her  to  be  in,  and  that  the  law  raised  a  legal  obligation  in  the 
parish  officers  of  Heybridge  to  give  her  relief.  Lord  EUenborough  afterwards 
says,  **  If  the  parish  ofllcer  stands  by  and  sees  that  obligation  perlbrmed  by 
those  who  are  fit  and  competent  to  perform  it,  and  does  not  object,  the  law  will 
raise  a  promise  on  his  part  to  pay  for  the  performance."  Now,  although  the 
attendance  was  not  given  in  the  parish  of  ikybridge^  but  in  the  parish  of  A/o^ 
(fen,  yet  as  one  of  Sie  parish  officers  of  Heybridee  knew  that  the  attendance 
was  indispensably  necessary,  and  that  the  removal  from  Heybridge  to  Maiden 
had  been  wrongful ;  it  seems  to  me  exacdy  the  same,  as  if  the  parish  officers 
had  stood  by  and  seen  the  attendance  of  the  surgeon  upon  the  pauper  in  the 
parish  of  heybridge.  There  was  a  subsequent  case  of  Gent  v.  Tompkins 
{Trinity  term,  1829,)  in  this  court,  which  seems  to  support  the  principle,  that 
me  law  casts  the  obligation,  of  providing  medical  attendance  for  a  pauper,  dis- 
abled by  an  accident,  upon  that  parish  where  the  accident  has  happened.  In 
that  case  the  action  was  brought,  not  against  the  overseers  of  the  parish  in  which 
the  accident  happened,  but  against  the  overseer  of  the  parish  to  which  the  pan- 
per  belonged,  and  tiie  court  intimated  a  very  strong  opinion  that  it  was  not 
*7461   P^P^^^y  brought  against  the  overseer  of  *the  latter  parish.t    It  may 

-I   sometimes  happen  Siat  the  parish  in  which  the  accident  happens  may 

t  GENT  «.  TOMPKINS. 

ThM  was  an  action  of  a»9%mp9U  for  work  and  tabor  bestowed  by  the  plaintiff  as  a  sur- 
geon and  apothecary,  in  and  aboat  the  cure  of  one  TyrrelU  Pl^a,  eeneral  issue.  At  the 
trial  before  Riehardt  C.  B.,  at  the  Spring  assizes  for  the  county  oT  Bucks,  1622,  the  fol- 
lowing appeared  to  be  the  facts  of  the  case.  The  plaintiff  was  a  surgeon  and  apothecary, 
residing  in  the  parish  of  Winslow  in  the  county  of  Bueki,  The  defendant  in  1820  waa 
overseer  of  the  poor  of  the  parish  of  Newton  LongvilU,  On  the  22d  of  September  ^  in  that  year, 
Tyrrellt  a  pauper,  (whoso  settleoiont  was  in  Newton  Longviile)  met  with  a  severe  accident  in 
the  parish  of  IVinelow,  that  rendered  it  unfit  that  he  should  be  removed.  He  was  taken 
to 'a  public-house  in  that  parish,  and  the  plaintifi'  attended  him  there  until  the  25th  of 
Notember,  followinff.  About  a  fortnight  alter  the  accident  happened,  the  defendant  (who 
resided  in  Newton Longville) ealled  upon thepUiatilT a^  hit  house,  and  expressed  his  appro* 
bation  of  the  care  bestowed  by  the  plaintin  upon  the  pauper,  and  desired  that  tie  might 
continue  to  receive  every  attention,  and  he,  the  defendant,  would  see  the  plaintiff  paid. 
The  defendant  asked  if  the  pauper  required  any  wine,  and  upon  the  plaintifrs  saying  that 
be  did,  the  defendant  desired  that  the  pauper  might  have  it.  The  plaintifT,  in  the  first 
instance,  had  claimed  the  amount  of  his  bill  from  toe  parish  officers  of  Winslow,  but  that 
was  by  the  advice  of  his  attorney,  who  did  not  at  that  time  know  that  the  defendant  had 
employed  the  plaintiff.  It  was  contended  that  the  defendant  was  not  liable.  For  although 
the  pauper  was  settled  in  Newton  Longville,  the  obligation  to  'provide  medical  assistance 
lay  on  that  parish  where  the  pauper  was  compelled  to  continue  m  consequence  of  the  acci 
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not  be  the  proper  place  to  give  relief.     It  may  happen  that  the  'parish 
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officers,  without  entering  into  the  question  what  are  the  limits  of  particu- 
lar parishes,  will  do  that  which  ought  to  be  done  immediately,  namely,  carry 
the  pauper  *to  the  house  nearest  the  place  where  the  accident  happens,  rt74Q 
instead  of  carrying  her  to  a  considerable  distance.  In  Lamb  v.  Btmce  * 
the  impression  of  the  court  was,  that  the  parish  in  which  the  house  was  situate 
was  the  proper  parish  to  have  given  the  relief;  but,  without  deciding  that  point, 
I  am  of  opinion  that  in  this  case,  inasmuch  as  the  accident  happened  in  the 
parish  of  Heybridge^  and  that  was  the  place  where,  under  all  the  circum- 
stances, the  pauper  was  entitled  to  receive  suigical  assistance,  the  plaintiff  is 
entitled  to  look  to  the  parish  of  Heybridge  for  payment  of  his  bill. 

dent,  and  conseqaentljr  that  the  parish  officers  of  Winslaw^  where  the  accident  occurred, 
■nd  the  medical  assistance  was  given,  were  liable  to  pay  the  plaintiff.  The  Lord  Chief 
Baron  reserved  ihe  point  for  the  opinion  of  the  court,  and  directed  the  jury  to  find  a  ver- 
dict for  the  plaintiff  for  I9Z.  10«.,  the  amount  of  his  bill.  A  verdict  having  been  found 
accordingly,  a  rule  niti  for  enterinj?  a  nonsuit  was  afterwards  obtained  in  Easter  term. 

Storks,  and  C.  F.  fVUHawu,  in  Trinity  term,  1822,  showed  cause.  It  must  be  admitted 
that  the  parish  officers  of  Winslowt  where  the  pauper  necessarily  lay  sick  in  consequence 
of  the  accident,  were,  in  the  first  instance,  under  a  legal  obligation  lo  provide  medical 
assistance  for  him.  Rex  v.  St.  James,  in  Bury  St.  Edmunds,  10  East,  25,  Bex  v.  St.  Lam^ 
renee,  Ludlow,  4  B.  &  A.  660.  It  must  be  adfmitted,  also,  that  the  law  will  not  raise  an 
implied  promise  from  a  moral  obligation.  Atkins  v.  Banwell,  2  East,  505.  But  in  this 
case  there  was  an  express  promise  by  the  defendant.  He  first  adopts  all  that  has  been 
done,  and  then  promises  to  pay  the  plaintiff.  And  the  pauper  being  settled  in  Newton 
Longville,  the  defendant  was  under  a  moral  obligation  to  provide  for  him  ;  and  a  moral 
obligation  is  a  sufficient  consideration  for  an  express  promise,  Watson  v.  Turner,  Bull. 
N.  P.  147. 

Dover  and  Monro,  contra.  The  defendant,  as  overseer  of  Newton  LongvUle,  was  not  under 
■ny  legal  obligation  toprovide  medical  assistance  for  the  pauper.  The  legal  obligBtion 
was  on  the- parish  of  Winslow,  where  the  accident  happeneid,  and  where  the  pauper  of  ne- 
cessity lay  aick  during  the  time  the  plaintifi*  attended  him.  At  the  time  when  the  defend- 
ant made  ihe  promise,  a  part  of  the  sum  now  claimed  constituted  a  debt  due  to  the  plain- 
tiff from  the  parish  officers  of  Winslow,  As  to  that  sum,  the  promise  was  to  pay  the  debt 
of  another,  and  not  being  in  writing,  was  void.  But  the  overseer  was  not  under  any  moral 
obligation  to  support  the  pauper.  There  was  no  moral  obligation,  independent  of  the 
legal  liability,  created  by  statute,  and  the  legal  liability  to  maintain  casual  poor  during 
sickness  lies  on  that  parish  where  the  pauper  continues  by  reason  of  his  accident.  [Jajf- 
ley,  J.  Although  the  promise  may  be  void  as  to  the  by-gone  time,  may  it  not  be  binding 
aa  to  the  future  time  ?  It  was  uncertain  by  whom  the  plaintiff  was  originally  employeoT 
and  he  might  have  ceased  to  attend  the  pauper  when  he  pleased.  Suppose  he  was  induced 
by  the  promise  of  the  defendant  to  contmue  his  services,  would  not  that  be  a  sufficient 
consideration  for  the  defendant's  promise,  so  as  to  make  him  responsible  for  the  attend- 
ance subsequently  given  I]  It  ought,  at  ail  events,  to  have  been  submitted  as  a  question 
of  fact  to  the  jury,  whether,  after  the  making  of  the  promise  by  the  defendant,  the  plain- 
tiff continued  to  attend  the  pauper  on  the  part  of  the  parish  of  WinsUw. 

It  W88  suggested  by  the  court,  that  the  purposes  of  justice  might  be  answered  by  the 
defendant  paying  the  plaintiff  92.  16«.,  and  the  latter  entering  a  st^  processus.  The  de- 
fendant's counsel  assented  to  this  proposition,  and  the  case  stood  over  for  some  days,  to 
give  the  plaintiff's  counsel  an  opportunity  of  consulting  their  client.  It  was  then  inti- 
mated that  they  had  received  no  mstruction  on  the  subject. 

Abbott,  C.  J.  We  are  clearly  of  opinion  that  the  defendant,  as  overseer  of  the  parish 
of  Newton  Longville,  was  not  bound  by  law,  in  the  first  instance,  to  provide  medickl  as- 
sistance for  the  pauper.  The  obligation  to  do  that  lay  on  the  parish  of  Winslow,  where 
the  accident  happened,  and  the  pauper  was  compelled  to  remain  in  consequence  of  it.  The 
officers  of  thst  parish  are  clearly  bound  to  pay  the  plaintiff  for  his  care  and  attendance 
bestowed  upon  the  pauper  before  the  defendant  made  his  promise ;  but  if  the  plaintiff 
subsequently  to  that  period  was  induced  to  continue  to  attend  the  pauper  in  consequence 
of  the  promise,  the  latter  may  perhaps  be  liable  for  such  attendance,  but  he  certainly  ia 
not  liable  to  the  extent  of  the  present  verdict.  The  question  ought  to  hsve  been  submit- 
ted to  the  jury,  whether  the  plsintiff,  after  the  promise  made  by  the  defendant,  was  there- 
by induced  to  continue  his  attendance  on  the  pauper.  The  rule  for  a  new  trial  must  there- 
fore, be  made  absolute. 

Rule  absolute. 

The  cause  was  afterwards  settled,  the  defendant  having  paid  501.  to  the  plaintiff  ia 
satisfaction  of  debt  and  costs. 
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HoLROYD,  J.  The  accident  having  happened  to  the  pauper  in  the  parish  of 
#7491  Heybridgt^  it  was  the  duty  of  *the  officen  of  that  parish  to  provide 
J  medical  assistance  for  her  there.  They  might  have  done  that  although 
the  occupier  of  one  public  house  refused  to  receive  her.  But  I  think  they  could 
not,  by  removing  her  elsewhere,  shiA  upon  other  people  that  burden  which  the 
law  east  upon  themselves  ;  and  that,  whether  they  procured  the  medical  assist* 
ance  to  be  given  in  the  parish  or  out  of  the  parish,  they  are  liable. 

LnTLBDALK,  J.  I  am  of  die  same  opinion.  Whenever  any  accident  hap- 
pens to  a  poor  person  of  such  a  serious  nature  as  to  render  removal  out  of  the 
parish  dangerous  or  improper,  I  think  the  law  casts  an  undoubted  obligation  on 
that  parish  to  administer  all  necessary  relief.  If  the  pauper  in  this  case  had 
actually  been  taken  to  a  house  in  Heyhridge^  and  resided  there  while  the  sur- 
geon was  attending  her,  that  parish  would  nave  been  liable  for  her  cure ;  but  it 
appears  to  me  that,  under  the  circumstances  of  this  case,  she  was  improperly 
taken  out  of  the  parish  ;  and  that  any  officer  or  inhabitant  taking  her  to  another 
parish,  where  it  was  improper  to  take  her,  cannot  by  so  doing  release  the 
mhabitants  of  the  former  parish  from  the  obligation.  I  think,  Sierefore,  that 
diia  rule  should  be  discharged. 

Rule  discharged. 


•750]  •HALL,  et  al.,  v.  FULLER,  et  al. 

Where  a  check,  drtwD  by  a  ouitomer  upon  his  banker  for  a  Bum  of  money  described  in 
the  body  of  the  check  in  words  and  figares,  waa  afterwards  altered  by  the  holder,  who 
substituted  a  larger  sum  for  that  mentioned  in  the  check,  but  in  such  a  manner  that  no 

Eerson  in  the  ordinary  course  of  bosinesa  could  observe  it,  and  the  banker  paid  to  the 
older  this  larger  sum:  Held,  that  he  could  not  charge  the  customer  for  any  thing  be- 
yond the  sum  Tor  which  the  check  was  originally  drawn. 

Assumpsit  to  recover  i97/.  as  money  had  and  received  by  the  defendants  to 
the  use  of  the  plaintiflfs.  At  the  trial  before  Abbott^  C.  J.,  at  the  London  sit- 
tings after  Hilary  term,  1824,  the  jury  found  a  verdict  for  the  plaintiflfs,  subject 
to  the  opinion  of  this  court  on  the  following  case  : 

The  plaintiflfs  are  merchants  in  the  city  of  London^  having  at  the  time  of  the 
transaction  in  question  an  account  with  the  defendants,  as  bankers.  On  the 
25th  or  26th  of  August,  1823,  Mr.  S.  Bill,  applied  to  J.  Hall,  one  of  the 
plaintiflfs,  for  the  loan  of  a  check  for  3/.  stating  at  the  time  it  was  for  a  friend 
to  send  into  the  country,  upon  which  Mr.  Hau,  drew  and  delivered  to  S,  HUl, 
the  check  upon  the  defendants,  using  for  that  purpose  one  of  the  printed  forms 
with  which  the  defendants  supply  their  customers.  The  sum  for  which  this 
check  was  drawn,  was  written  by  Hall,  in  words  at  length,  in  the  body  of  the 
check,  and  also  in  figures,  the  latter  being  in  the  same  line  with  his  signature. 
Mr.  HiU,  had  been  induced  to  apply  for  the  loan  of  the  check  by  one  fVaf^ 
9taff^  who  had  applied  to  him  for  such  a  check,  and  Hill,  having  obtained  it, 
handed  it  over  to  fVag9taff$  Wagataff,  expunged  the  dates,  the  figures,  and 
the  words  three  pounds,  and  also  the  figures  8/.  0«.  Ocf.  and  substituted  the 
words  two  hundred  pounds  and  200/.  in  ^[[ures,  but  in  such  a  manner  that  no 
one  in  the  ordinary  course  of  business  coufd  have  observed  it.  The  check  to 
•7511  ^^^^^  ^^^  presenled  by  or  on  ^account  of  fFagstaff,  to  the  defendants 
•I  for  payment,  on  the  29th  of  August,  on  which  day  the  balance  in  their 
hands  on  the  account  of  the  plaintiflfs,  was  only  188/.  lbs.  &d.  The  defend- 
ants paid  the  amount  of  the  cneck  as  altered,  and  having  a  day  or  two  after- 
wards received  funds  to  cover  the  amount  over  paid  on  the  20th  of  August^ 
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thcT  claimed  to  retoip  tbe  whole  mun  of  200/.  on  account  of  the  check  dravn 
an^paid  under  the  foregoing  oircumstancea. 

JF\  PoUoekf  f<Mr  the  plainifla.  The  plaintiflb  are  entitled  to  lecoTcr  the  whole 
amount  of  the  check*  First,  aasuming  that  the  defendants  have  not  heen  guil^ 
of  any  negligence,  the  loss  must  still  ML  upon  them,  for  the  altered  check  wis 
not  tlie  check  of  the  plainttlTs,  and,  therefore,  the  defendants  paid  the  money 
without  any  authority.  There  is  no  difference  in  principle  between  this  case 
and  any  other  foigery.  Sui^iose  ^  body  of  a  draft  had  been  in  the  hand« 
writing  of  the  plaintiffs,  but  their  signature  had  been  foiged,  there  can  be  no 
doubt  that  if  the  bankers  had  paid  such  a  draft  they  would  be  liable.  Or  sup- 
pose that  it  was  made  payable  to  a  special  payee,  and  his  name  had  been 
foiged,  and  the  bankers  paid  it  to  the  wrong  person,  they  would  haye  been 
liable.  There  is  no  direct  authority  in  our  law  upon  die  subject,  but  the  very 
point  is  discussed  in  Poihier*8  ireati$e  du  contrai  du  change^  part  1,  c.  4,«.99, 
p.  59.  It  assimilates  a  case  like  the  present  to  that  of  a  person  employed  Is 
execute  an  order  for  another  {ie  conirmt  de  mandat.)  There  the  employer  is 
bound  to  reimburse  the  employee  aU  his  expenses  to  which  the  employment  or 
order  gives  rise,  (provided  the  employee  does  not,  by  his  own  negligence, 
*disimburse  more  than  he  ought*  But  he  distinguishes  between  ex-  rM.a 
penses  occasioned  in  the  execution  of  the  order  or  employment,  (ex  *- 
causa  mandalU)  and  those  which  are  incurred  accidentally  in  the  course  of 
the  employment  or  order,  and,  ultimalely,  he  comes  to  the  conclusion  that  when 
a  banker  pays  the  full  amount  of  a  bill  fraudulendy  altered  by  the  holder,  the 
sum  paid  beyond  that  for  which  it  was  originally  drawn  is  not  a  payment 
made  <*  excausa  mandaii  sed  oceanone  tantum^^*  the  subsequent  fraudulent 
alteration  of  the  bill  which  led  the  banker  into  error,  and  which  caused  him  the 
loss  of  the  sum  he  had  unduly  paid,  being  an  accidental  circumstance  which 
neilber  had  been,  nor  could  be  foreseen*  luid  against  which  the  drawer  cannot 
be  supposed  to  have  intended  to  indemnify  the  banker.t 

t  The  pasMge  from  FMwr  referred  to  is  the  followjog : 

99.  ScacchU,  Trad,  dc  Cm*,  sect.  2,  gl.  5,  quaut.  1,  propose  cette  queeiion ;  Le  portenr 
de  la  lettre  de  change  Ta  falaifi^e,  et  a  eerie  uoe  plaa  grande  aomme  que  celle  port^  ^r 
la  lettre :  la  falsification  eat  faite  de  matiiere  qu'elle  peut  tromper  une  peraonne  attentive 
et  intelligente.  Le  baoquier  qui,  tromp^  par  la  falaification  de  la  lettre  qui  lui  a  6i6  pre- 
aeot^e,  a  pay^  auporteur  la  aomme  entiere  qui  paroiaaoit  port^e  par  la  lettre,  aura-t-il  la 
r^p^tition  cootre  fe  tireur,  aon  mandant,  de  ce  qu'il  a  paye  de  plus  (jue  la  aomme  qui^toit 
efiectivement  et  v^ritablement  port^e  par  la  lettre  t  Scaccbia  decide  poor  raffirmativa. 
On  peut  dire  pour  aon  opinion,  que  aelon  lea  r^fflea  du  contrat  de  mandat,  le  mandant 
a* oblige  a  rembouraer  le  maodataire  de  toua  lea  oeboura^a  auxquela  le  mandat  aura  donn^ 
lieu,  pourvu  aue  le  mandataire  n'ait  pas  par  sa  faute  deboura^  plua  qu*tl  ne  falloit :  Mem* 
dutor  dtbet  re/undere  mandatarw  quid^uid  ei  ineulpabiliter  ab^gt  tz  coiuei  mandatit  comme 
ooaa  I'avona  etabli  in  Fund,  Juatin,  tit.  Mand,  n.  55,  et  aeq.  Or,  le  paiement  qu'a  fait 
le  banquier  de  la  aomme  entiere  oui,  par  la  falsification  de  la  lettre,  parotssoit  etre  portee 
dana  la  lettre  qu*on  lui  a  pr^sente,  eat  un  d^boure^  auquel  lemandat  du  tireur  a  dooo^ 
lieu :  et  Ton  ne  peut  en  cela  reprocher  aucune  faute  a  ce  banquier,  puiaqu'on  suppose  que 
l|i  falaification  ^toit  telle,  qu*elle  pouvoit  surprendre  un  homme  intelligent :  le  tireur  o^ 
peiu  done  pas  se  dispenser  de  rembourser  le  banquier  sur  qui  il  a  tir6  la  lettre,  de  la  aom- 
me entiere  qu*il  apay^e  ;  sauf  au  tireur  a  exercer  Taction  du  banquier,  conditionem  tfide- 
hitit  centre  le  porteur  de  la  lettre,  pour  la  r^p^tition  de  oe  qu'il  a  re^u  de  plua  que  lasom- 
meaui  ^toit  veritablement  portee  par  la  lettre.  Si  ce  porteur  de  la  lettre  eat  un  bomma 
insolvable,  c'est  le  tireur  qui  doit  aoufirir  de  cette  iosolvabilit^,  puisque  aon  mandataire 
n*est  pas  en  faute. 

On  peut  dire  au  contraire  en  faveur  du  tireur,  quMl  ne  fant  paa  confondre  ce  qu'il  eo  a 
oout^  au  mandataire  pour  rez^cution  du  mandat,  ea  cau$&  WMnuUui,  avec  ce  qu*ii  lui  en  a 
cauti  a  i* occasion  du  mandat,  noii  ex  cauaei  mandalu  »ed  tantiim  oeeaaione  mandati.  Ce 
quMl  en  coute  ex  eauia  mandati,  est  tout  ce  qui  tend  a  Tex^cutipn  du  mandat.  Par  ezem- 
ple,  si  je  vous  ai  charg6  d'aller  viaiter  une  terre  que  je  voiloia  aoqu^ir.  Lea  fraia  de  voyaga, 
lea  aslairea  que  voua  avez  pay^  auz  ouvriers  dont  vous  vous  6tee  fait  aaaister,  et  antres 
oboaea  aembiablea,  aont  dea  d^bouia^s  qui  teodoient  a  rez6|ution  du  mandat  dont  je  vous 
ai  charg^.  et  qui  aont  faita  ex  camA  mandati:  ce  n*eat  que  de  cea  chosesque  je  suiseeos^, 
par  le  contrat  de  mandat  intervenu  entre  nous,  m*dtre  oblige  de  voua  rembourser.  Mais, 
•i  voua  avez  6t6  at(aqu/6  en  chemin  par  dea  voleiva  qui  voua  oni  vol6,  ie  oe  suia  pas  oblige 
da  vous  indemniser  de  cette  perte :  car,  quoioue  ce  aoit  a  1* occasion  de  mon  mandat  doot 
voua  vous  dies  charg^,  que  voua  ravez  sounerte,  et  que  vous  ne  reussiez  pas  soufTerte 
cela,  neanmoinace  n*eat  paa  pour  Ves^ution  de  monwmndat,  maia- settlement  il  Voeea 
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*In  SchoUy  ▼•  Ramibatiom^  2  Camp.  485^  a  oheek  drawn  by  a  customer 
upon  his  bankers,  and  which  he  afterwards  cancelled  by  tearing  it  into 
^S41  ^^^^  pieces,  was  paid  by  them  ^under  circumstances  which  ought 

-'  to  have  excited  their  suspicion,  and  induced  them  to  make  inqui- 
ries before  paying  it;  and  it  was  held  that  they  could  not  lake  credit  for 
the  amount*  Here  the  bankers  have  been  guilty  of  negligence.  The  drawer 
^551   ^^^  ^^  ^^  exchange  has  not  *any  means  of  dtscovering  whether  the 

•I  instrument  which  he  issues  to  the  world  be  sabse<|uently  firaudulentty 
altered ;  the  banker  has  some  means,  and  if  he  is  deceiYed,  must  be  responsible. 
Oouibum^  contra.  This  case  is  one  of  novelty  and  gr^at  importance  to 
bankers,  who,  if  the  defendants  are  held  liable,  will  be  exposed  to  constant 
hazard  without  any  means  of  prevention.  For  if  the  jiffnature  to  a  check  be 
genuine,  a  banker  is  bound  at  his  peril  to  pay  it,  almough,  (as  frequently 
occurs,)  every  other  part  of  it  be  written  in  a  strange  hand.  And  now  it  is 
contended  that  after  he  has  ascertained  the  signature  to  be  vaKd,  he  is  fuicher 
bound  to  notice  any  alteration  in  the  body  of  the  check  itself,  however  miaute, 
or  however  skilfully  eflfeoted.  It  is  said  tl\at  any  material  alteration  in  instru- 
ments of  this  nature  after  they  are  drawn  will  render  them  void,  but  that  is  too 
broad  a  position.  In  E^trshaw  v.  CoXf  3  Esp.  N.  P.  O.  246,  a  most  material 
alteration  in  a  bill  of  exchange,  viz.  the  insertion  of  the  words  **  or  order,*'  was 
held  by  Lord  Kmvan  not  to  vitiate  the  bill.  And  as  to  an  alteration  in  die 
sum  for  which  the  bill  is  drawn,  Scacehia*^  authority,  as  cited  by  Pothier  m 
the  passage  referred  to,  is  express  that  in  a  case  like  the  present  the  drawer, 

$iam  de  c€  wundat,  qu*il  voub  en  coftte  ce  qu*on  vons  a  voU ;  o*cit  par  an  eas  fortuit,  dont 
on  ne  DBut  paa  dire  ^ue  j*ai  voulu  ^I'obliger  de  vons  intleniniMr,  pviiqu*U  n'a  pas  mdme 
ii€  preVu :  Non  amnta  qum  impensuru»  non/uitt  mandatoH  impulahit;  veluli  q^od  lo^^ui- 
iu»  $it  k  lalronibut,  .  .  .  nam  kae  ma^U  caaibi^a  qtutm  mandate  impulari  op&riet ;  L.  26. 
■eel.  6.  Mandai,  Cea  pnncipeB  a'appliquent  natiireUenMnt  a  I'eap^oe  propos^e,  Loia^ne 
le  banqnier  aur  qai  j*ai  tir6  nne  lettre  de  change  de  cent  livrea,  trompe  par  la  falsificauoii 
de  la  iettre,  paie  troia  cent  livrea  au  portenr  de  (a  lettre,  le  paiement  qu*il  a  fait  ifi  la 
aomme  de  deux  cents  livres  de  plus  qu*il  n'est  pprt^  par  le  lettre,  n'est  pas  un  paiement 
qu'il  fasse  ex  cautA  wmndati,  en  ei^cation  da  mandat  dont  je  I'ai  charg^ ;  on  pent  senle* 
ment  dire  qa*il  Ta  £kit  ^  Vpceasi^n  du  waandat:  la  falsification  de  la  lettre,  qui  Ta  indait  en 
errenr,  et  qui  lui  a  caus^  la  perie  de  la  aomme  qu'il  a  indueipent  pajr^e,  est  un  cas  fortuit 
qui  n*a  ni  6ii,  ni  pu  dtre  pr^TU,  et  dont  on  peui  dire  par-consequent  que  j'aie  voulu  me 
charger  de  le  dedommager. 

Cependant  si  c*4toit  par  la  faute  du  tirenr  que  le  banqu^r  eut  €xi  induJt  en  erTenr.  Is 
tirear  n'ayant  paa  eu  le  aoin  d^^crire  aa  lettre  de  maniere  a  pr^venir  lea  falsifications; 
imt£tt  s*il  avoit  ^crit  en  chifires  la  aomme  tir^e  par  la  lettre,  et  qu*on  eut  ajout^  zero :  le 
ttreur  seroit  en  cecas  tenu  d'indemniser  le  banquier  de  ce  qu^il'a  soufiert  de  la  falsinca* 
lioD  de  ia  lettre,  a  laqueile  le  tireur  par  aa  faute  a  donn^  lieu ;  at  c^eat  i  ce  caa  qu'on  doit 
restreindre  la  d^ision  de  ficacchia.^ 

Pothier  then  shows,  that  the  distinction  between  losses  sustained  by  the  employee^  in 
the  course  of  his  emplovment  or  order,  without  anv  default  of  the  employer,  and  thoae 
loaaea  to  which  the  empIo|rer  has  given  occasion  by  ais  defciih,  ia  wananted  by  the  civii 
law.  The  foUowina  case  la  put :  If  I  employ  joa  to  buy  a  certain  slave,  and  the  slave, 
after  you  have  bought  him,  but  before  you  have  sent  him  to  me,  robs  vou,  there,  accord- 
ing to  one  opinion,  I  am  bound  to  indemnify  you  only  if  I  knew  the  sfave  to  have  been  a 


thief,  because,  in  that  case,  I  waa  in  fault  for  not  rnforming  you;  according  to  another 
opinion,  whether  1  knew  it  or  not,  because  I  was  guilty  of  neglig 
the  previous  habits  of  the  slave.    He  then  {iroceeds  thus : 

1 


Lors(iue  c*e8t  la  faute  du  mandataire  qui  a  donn^  lieu  an  dommage  ^uMl  a  souflbrt  H 
'occaaion  du  mandat,  il  n'eat  paa  douteuz  qu'il  ne  pent  paa  demander  a  en  dtre  indera- 
nis^;  d,  L.  6.  sect.  7. 

II  results  de  tout  ceci  qu'on  ne  doit  pas  decider  indistinctement  one  le  tireur  doive 
in Jemniser  le  banquier  de  la  parte  (^ue  lui  a  causae  l*erreur  en  la<^uelle  ra  induit  la  falai- 
fication  de  la  lettre,  et  qu'on  doit  decider  au  contraire  que  le  tireur  n'eat  tenu  de  cette 
indemnity  que  dana  le  cas  auauel,  par  quelque  faute  de  sa  part,  ou  par  celle  de  son  facteur, 
il  auroit  doiin6  lieu  a  cette  falsification,  faute  d'avoir,  en  ^crivant  la  lettre,  pria  lea  pre- 
cautions qu'il  pouvoit  prendre  pour  la  pr^venir. 

Dana  le  caa  mdme  ou  le  mandant  n'auroit  paa  eu  le  aoin  de  prendre  cea  precautions,  le 
mandataire  ne  pourra  paa  r^peter  du  tireur  ce  qu'il  a  pay^  de  plua  que  la  aomme  qui  ^toit 
veriiablement  port^e  par  la  lettre.  ai  la  falsification  pouvoit  s'appercevoir  avec  quelque 
attention ;  car  en  ce  caa,  c'eat  la  faute  da  banquier  de  n' avoir  paa  bien  examine  la  lettre 
qui  lui  a  M  presentee ;  et  il  n'est  paa  regevable.  suivant  lea  principes  ci-deasua,  a  deman- 
der Tindemnite  d'one  perte  a  laqueile  il  a  donne  lien  par  aa  faute. 
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and  not  the  drawee,  must  bear  the  loea :  although  PoMer^  after  stating  the 
arguments  on  both  sides,  inclines  himself  to  the  contrary  opinion.  As  to  a  sup- 
posed analogy  between  deeds  and  bills,  Mr.  Justice  Butter  in  Matter  v.  AfUleTf 
4  T.  R.  320,  denies  that  there  is  any  such,  and  states  conclusive  reasons  for 
his  opinion  ;  and  it  is  clear  that  such  an  ^alteration  in  a  deed  as  that  rt^K^ 
which  took  place  in  the  bill  in  the  case  of  Eerthaw  y.  Cox^  3  Esp.  N.  ^ 
P.  C.  246,  would  have  made  the  deed  void.  No  argument,  therefore,  can  be 
derived  from  such  analogy.  In  Seholey  v.  RamBbottom^  there  was  every  thinff 
to  cause  inquiry  and  suspicion  on  tlie  part  of  the  bankers.  The  check  had 
been  torn  in  four  pieces,  and  pasted  together  again,  and  when  presented  was 
obviously  defaced  and  dirty,  which  was  the  express  ground  of  Lord  Ellen* 
borough's  decision :  whereas  here  it  is  found  that  the  check  **  was  altered  in 
such  a  manner  that  no  one  in  the  ordinary  course  of  business  would  have 
observed  it,"  which  makes  the  whole  difference,  and  converts  that  case  into  a 
strong  authority  for  the  defendants.  Then  as  to  negligence,  it  is  here  altogether 
on  the  side  of  the  customer.  Giving,  or  rather  lending,  as  he  did  this  check 
for  so  trifling  an  amount  to  another  person  for  the  purpose  of  being  sent  again 
to  a  third  in  the  country,  was  in  direct  violation  of  the  compact  which  must  be 
implied  between  banker  and  customer;  viz.,  that  the  latter  snail  not  send  abroad 
his  name  and  signature  in  this  unguarded  mode,  but  shall  use  them  only  with 
due  caution,  and  for  the  bona  Jule  purpose  of  drawing  out  his  fiinds  for  his 
own  occasions.  In  Ruisdl  v.  LangBtaff,  2  Doug.  514,  it  was  holden  that  a 
person  signing  his  name  to  a  blank  stamp  was  liable  for  any  sum  ailerwards 
mserted  thereon.  In  that  case  it  was  argued,  (as  in  this,)  that  a  note  so  filled 
up  was  not  the  note  of  the  party  who  had  signed  the  blank  stamp ;  but  it 


held  by  the  court,  that  a  man  thus  sending  abroad  his  name  and  signature, 
must  be  responsible  for  all  the  consequences.  So  here  the  plaintiffs  have 
*thought  fit  to  lend  their  name,  owing  nothing  to  the  party  to  whom  r«i%5» 
the  check  was  given,  and  being  told  by  him  at  the  time  that  it  was  not  ■- 
for  his  own  use,  and  that  he  should  not  present  it  for  payment.  Under  these 
circumstances  it  follows,  that  the  plaintiffs  must  bear  the  loss,  and  not  the 
bankers,  who  were  not  guilty  of  any  negligence,  and  could  not  by  any  care  or 
caution  on  their  part  detect  the  imposition. 

Abbott,  G.  J.  I  am  of  opinion  that  the  plaintiffs  are  entitled  to  recover. 
Bankers  can  only  charge  their  customers  with  sums  of  money  paid  pursuant 
to  order.  Here,  unfortunately,  the  bankers  have  paid  more  than  the  order 
authorised  them  to  do ;  for  by  that  they  were  directed  to  pay  no  more  than  8/. 
I  have  no  doubt  the  bankers  cannot  charge  their  customer  beyond  that  sum. 
The  plaintiffs  are  therefore  entitled  to  the  judgment  of  the  court  for  the  excess. 

Batlet,  J.  The  banker,  as  the  depository  of  the  customer*s  money,  is 
bound  to  pay  from  time  to  time  such  sums  as  die  latter  may  order.  If,  unfor^ 
tunately,  he  pays  money  belonging  to  the  customer  upon  an  order  which  is  not 
genuine,  he  must  suffer,  and  to  justify  the  payment,  he  must  show  that  the 
order  is  genuine,  not  in  signature  only,  but  m  every  respect  This  was  not 
a  genuine  order,  for  the  customer  never  ordered  the  payment  of  the  money 
mentioned  in  the  check. 

Judgment  for  the  plaintiffs.! 

t  See  Fpntif  v.  Clment$,  2  Cimp.  17. 
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*8ISS0NS  V.  DIXON  et  al. 

Where,  in  case  against  a  carrier  for  the  loaa  of  ffoods  delirered  to  him  at  Duldin  to  be  eoD« 
Tejed  to  Liverpool,  it  was  objected  for  the  defendant,  that  unleae  the  goods  were  proved 
to  oe  duly  entered  at  the  eustom-hoase,  the  importation  was  illegal,  and  the  contract 
with  the  carrier  void  t  Held,  that  illegality  is  never  to  be  presumed,  and  that  the 
defendant,  in  order  to  raise  the  objection,  was  bound  to  prove  that  the  goods  were  not 
entered. 

Gasb  against  the  defendants,  as  common  carriers  from  Dublin  to  JJverpoolf 
chaining  Uiem  with  the  loss  of  a  parcel  delivered  to  them  by  the  plaintiff  at 
Dubiin,  to  be  carried  to  Liverpool.  There  was  a  count  chaining  them  as 
warehousemen,  and  a  count  in  trover.  Plea,  the  general  issue.  At  the  trial 
before  HuUockj  B.,  at  the  Laneasier  Spring  assizes,  1826,  it  appeared  that  the 
plaintiff  was  a  lace  manufacturer  at  Liverpool^  and  being  at  Dublin^  delivered 
a  paicel,  containing  a  quantity  of  lace,  to  the  defendants  at  their  warehouse,  to 
be  fo»wi.2ded  to  Liverpool  by  the  St.  C^eorge  steam  packet,  of  which  the 
defendants  were  owners.  The  parcel  was  never  delivered,  although  often 
demanded.  For  the  defendants  it  was  contended,  that  the  plainuff  should  have 
proved  that  the  goods  were  duly  entered  according  to  the  requisites  of  the  46 
O.  3,  c.  87,  «.  I.  The  leamea  Judge  reserved  the  point,  and  the  plaintiff  had 
a  verdict  for  the  value  of  the  parcel,  subject  to  a  motion  to  rnter  a  nonsuit  A 
rule  for  that  purpose  was  granted  in  Easter  term,  against  which 

Henderson  showed  cause,  and  contended,  first,  that  the  provision  of  the  46 
O.  3,  c.  87,  «.  1,  as  to  entering  goods  imported  from  Ireland^  was  superseded 
by  the  4  G.  4,  c.  72,  ss.  6,  and  7,  the  Lords  of  the  Treasury  having  exercised 
the  power  thereby  given,  and  made  the  Irish  trade  a  coasting  trade,  as  appeared 
by  The  Gazette  of  25th  September^  1824,  and  consequently  that  those  things 
*7591  **^^y  ^^^  required  to  be  entered  which  were  liable  to  duties.  That 
-I  the  lace  in  question  was  not  liable  to  duty,  for  that  it  must  be  taken  to 
have  been  manufactured  by  the  plaintiff  and  imported  into  Ireland^  and,  there* 
fore,  was  entitled  to  a  drawback  on  re-importation  by  the  66  G.  3,  c.  83,  s.  3. 
Secondly,  that  if*  the  goods  did  require  entry,  there  was  no  proof  of  any  fraudu* 
lent  intention,  and  without  that  the  contract  with  the  defendants  was  not  void, 
Catlin  V.  BeU^  4  Gamp.  183.  Thirdly,  that  the  defendants  ought  to  have 
proved  that  the  goods  were  not  entered ;  for  the  court  would  not  without  evi- 
dence presume  that  the  plaintiff  had  acted  illegally,  fftttiams  v.  East  India 
Company^  3  East,  102 ;  Pearee  v.  Whale^  5  B.  &  G.  38. 

J.  fFiUiamSf  contra.  The  agreement  in  this  case  had  a  tendency  to  violate 
the  provision  of  an  act  of  parliaiment,  and,  therefore,  cannot  be  enforced.  Law 
V.  Hodson,  1 1  East,  300 ;  Ribbons  v.  Crickett,  1  B.  &  P.  264.t  [Holroyd,  J. 
The  argument  upon  that  point  is  irrelevant,  if  it  was  incumbent  upon  you  to 
prove  me  illegality  of  the  transaction«3 

Batlit,  J.  I  am  of  opinion  that  this  role  most  be  dischaiged.  The  pre- 
sumption  always  is,  that  a  party  complies  with  the  law.  The  means  of  prov- 
ing me  contrary  were  in  this  case  withiu  the  power  of  the  defendants,  if  the 
&ct  were  as  suggested ;  and  as  no  proof  wasfiven  that  the  goods  were  not 
duly  entered,  that  ground  of  defence  fails.  The  ease  of  Bennett  v.  dough, 
1  B.  db(  A.  461,  is  verjr  iimilar  to  the  present.  It  was  an  action  against  a 
«<ritAi  ^^'ner  for  losmg  a  parcel  contaming  some  bank  notes,  stamps,  and  a 
^^J  letter.  For  the  defendant  it  was  said,  that  the  42  G.  8,  c.  81,  s.  0, 
made  it  illegal  to  send  a  letter  in  a  parcel,  and  that  the  plaintiff,  therefore,  could 
not  recover.  But  there  is  a  proviso  in  that  sectionv  that  it  shall  not  extend  to 
any  letter  concerning  goods,  sent  by  a  common  carrier  of  goods,  to  be  delivered 

t  UpoB  this  pomt  sst  /sAimm  v.  Hmdsmt  11  East,  180. 
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with  the  goods  to  which  it  relates ;  and  the  court  held,  that  inasmuch  as  illeg^ 
Kty  is  never  presumed,  the  defendant  should  have  given  prima  fade  evidence 
that  the  letter  did  not  concern  the  stamps  with  which  it  was  sent. 

Rule  discharged. 


HIGOINS  b.  WOOLOOTT. 

Wbere  an  attorney's  bill  is  reduced  oil  taxation  by  a  sizth-part,  the  client  is  entitled  ts 
the  coBU  of  taxation.    They  are  not  in  the  discretion  of  the  court. 

An  attorney's  bill  having  beeh  referred  to  the  Master  to  be  taxed,  he  struck 
bflr  more  than  one-sixth,  and  allowed  the  client  the  costs  of  the  taxation.  A 
rule  for  reviewing  that  allowance  was  afterwards  obtained  upon  affidavits  of 
special  circumstances,  justifying  the  chais^es  made  in  the  bilL 

Archbold  showed  cause,  arid  contended  that  by  the  statute  !2  G.  2,  c.  23^  s, 
23,  the  client  was  entitled  to  the  costs  of  the  taxation.  The  words  are.  **aiid 
the  said  respective  courts  are  hereby  authorized  to  award  the  costs  of  such 
taxations  to  be  paid  by  the  parties,  according  to  the  event  of  the  taxation  of  the 
bill ;  that  is  to  say,  if  the  bill  taxed  be  less  by  a  sixth-part  than  the  bill  deliv* 
ered,  then  tiie  attorney  or  sdlicitor  is  to  pay  the  cost6  of  the  taxation ;  but  if  it 
ihall  not  be  leS8,t  the  *court  in  their  discretion  shall  charge  the  attorney  r^tym 
or  client  in  regard  to  the  reasonableness  ot  urireasohableness  o^  such   i-^^' 

Ahraham^  contra,  relied  upon  the  case  of  Wlt/e  v.  Mitntf^  2  H.  BL  3W, 
as  showing  that  the  court  may  exercise  a  discretion  as  to  the  allowance  of  coats 
fai  tach  cases.  There  the  bill  was  reduced  more  than  one-siith,  noit  by  dednc- 
ffons  from  particular  items,  but  by  the  disallowance  of  the  costs  of  two  actions, 
said  to  have  been  defended  upon  the  credit  of  the  client,  and  the  court  held 
that  he  was  not  entitled  to  the  costs  of  the  taxation. 

Abbott,  G.  J.  I  think  that  the  words  of  the  statute  are  imperative  in  this 
case.  They  provide,  "  that  where  the  bill  taxed  is  less  by  a  sixth-part  than 
the  bill  delivered,  the  attorney  U  to  pay  the  costs  of  the  taxation."  Here  the 
biU  was  reduced  on  taxation  more  than  oue-sixth. 

Rule  discharged. 

•  The  words  '•  by  a  sixth-part*'  appear  to  have  been  omitted. 


The  KING  r.  TREMEAHNE. 

Where  a  true  bill  for  perjury  was  found,  and  the  Judge  at  the  assizes  having  refused  to 
trv  it  on  account  of  manifest  imperfections  in  the  record,  a  new  bill  was  preferred, 
whereupon  the  defendant  was  found  gttihv,  but  a  new  trial  was  granted ;  and  then  the 
prosecutor,  instead  of  taking  down  the  old  record  again,  preferred  a  new  indictment, 
(for  the  same  offence,)  and  removed  it  into  this  court  by  cerftomrt,  the  court  refused 
to  stay  the  proceedings  upoti  that  indictment  until  the  prosebulor  paid  the  costs  of  the 
former  proceedings. 

Ak  indictment  for  peijnry  havmg  been  preferred  agsiint  the  defenoan^  and 
afterwards  removed  into  this  court  by  certiorari^  at  the  instance  of  the  r«i.||o 
*pi'ospcvtor,  R.  Baffin  obtained  a  rule  niH  to  stay  die  piiMseediiigs,  until  ^ 


76«] 


5  Barns  WALL  &  Crbsswbll*  671 


the  costs  of  two  former  mdictments  for  the  same  offence  were  paid  by  the  pro- 
secutor. The  affidavit  on  which  the  motiom  was  founded  stated,  that  at  the 
Comwail  Summer  assizes,  1823,  an  indictment  for  the  same  alleged  perjury 
was  preferred*  and  found  a  true  bili,  and  alierwards  removed  into  this  court  by 
ctrttoraru  'Hie  reeord  wAs  taken  down  lor  trial  at  the  Summer  assizes,  1894, 
when  OarraWf  B.f  reftised  to  try  it,  on  account  of  some  manifest  imperfections 
in  the  record.  A  ne^  indictment  was  thereupon  preferred,  and  in  like  manner 
temoved  into  ihis  conrt,  and  tried  at  the  Summei^  assizes,  1826,  when  the 
defendant  was  found  guilty ;  but  a  new  trial  was  granted  by  this  court,  on  the 
ground  that  a  minor,  not  named  in  the  panel  or  summoned  on  the  jury,  appeared 
and  served  instead  of  his  father,  who  was  in  the  panel,  ante,  264.  The  prose- 
cutor did  not  carry  down  that  record  again,  but  at  the  Spring  assizes,  1826, 
preferred  a  new  iMiQtment,  and  removed  It  into  this  court,  whereupon  the  pre- 
sent motion  was  made« 

Langslow  showed  cause,  and  contended,  th&t  even  if  the  court  had  jurisdic- 
tion to  interfere,  the  defendant  had  not  made  out  any  case  entitling  himself  to 
the  costs  of  the  former  prosecution.  He  was  convicted  on  the  only  trial  that 
has  taken  place,  and  as  a  second  trial  is  to  be  had  at  lus  instance,  it  can  be  no 
hardship  upon  him  to  be  tried  on  a  new  indictment,  founded  upon  the  old 
ehaige. 

Bayly ^  contra,  contended,  that  the  new  indictment  must  be  considered  as  in 
*7aai  nature  of  an  amendment ;  *and  that,  therefore,  the  prosecutor,  whose 
•■  default  made  the  amendment  necessary,  ought  to  pay  die  expenses  occa- 
sioned by  his  blunder.  Jwms  v.  Davie$%  1  B.  &  C  143,  establishes  that 
where  proceedings  are  removed  by  certiorari  into  this  court  it  has  jurisdiction 
over  the  costs. 

Per  Curiam.  No  case  of  oppression  has  been  made  out  by  the  defendant 
His  application  for  a  new  trild  has  made  iurdier  expenses  necessary,  and  it 
can  make  no  difference  to  him,  as  to  such  expenses,  whether  he  is  again  tried 
npon  the  old  or  upon  a  new  indictment. 

Rtde  discharged* 


FREE  V.  MASON. 

Where  an  sppearaaee  is  entered  for  a  defendant,  and  a  declaration  filed  pursuant  to  ths 
12  0,1,  e,  29 1  no  demand  of  plea  is  necessary. 

A  LATITAT  was  sucd  out  against  the  defendant,  returnable  the  first  return  of 
Easier  term,  and  duly  served.  Some  negotiation  then  took  place,  the  defend- 
ant undertaking  to  give  security  for  th»  debt,  and  at  his  request  proceedings 
were  stayed.  No  security  having  been  given,  the  plaintiff  after  the  esaoign 
day  of  Trinity  term  entered  an  appearance,  and  filed  common  bail  for  me 
defendant,  filed  a  declaration,  and  gave  notice  to  plead  in  four  days.  No  plea 
having  been  pleaded,  the  plaintiff  signed  judgment. 

Abraham  obtained  a  rule  to  set  aside  the  judgment  for  irregularity,  on  the 
ground  that  a  plea  had  never  been  demanded. 

i^nA-y       *^*  Pollock  showed  cause,  and  contended  that,  according  to  Palk  v. 
J   Rendle^  8  T.  R.  465,  no  demand  of  plea  was  necessary. 

Abbott,  C.  J.  It  is  a  setded  rule  of  practice,  that  where  a  declaration  is 
filed  in  pursuance  of  the  statute  12  G.  1,  c.  20,8  demand  of  plea  is  unnecessary. 

Rule  disohaiged. 
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DOE  V.  ROE. 

Where  a  declaration  in  ejectment  waa  left  at  the  bouse  of  the  tenant  in  poaaession  on 
Saturday,  and  the  tenant  afterwarda  acknowledged  that  he  received  it  on  the  following 
Sunday,  (which  waa  before  the  e$$oign  day :)  Held,  that  thia  waa  not  good  aervice. 

Whitehead  moTed  for  judgment  against  the  casual  ejector  upon  an  affidavit 
stating  that  the  declaration  was  left  at  the  house  of  the  tenant  in  possession  on 
the  20th  of  May,  and  that  the  tenant  after  the  essoign  day  of  this  term  acknow- 
ledged  that  he  received  the  declaration  on  Sunday  the  21st  of  Jl^m/f  the  day 
preceding  the  eaaoign  day. 

Per  Curiam,    Service  of  the  declaration  on  a  Sunday  hy  the  lessor  of  the 

Slaintiff  upon  the  tenant  in  possession  would  not  be  good  service ;  and  there 
oes  not  appear  to  be  any  reason  why  he  should  be  in  a  better  situation  if  tha 
declaration  comes  to  the  hands  of  the  tenant  on  that  day  by  the  act  of  a  third 
person. 

Rule  for  judgment  refused. 


•FREE,  D.  D.  V.  BURGOYNE.  [•761 

In  prohibition,  a  writ  of  error  doea  not  lie  from  K.  B.  to  the  Exchequer  Chamber. 

A  CONSULTATION  having  been  awarded  in  this  case  in  Easter  term,  (See  p. 
400,)  the  plaintiff  sued  out  a  writ  of  error  to  the  Exchequer  Chamber,  and 
obtained  an  allowance  thereof,  which  was  served  upon  the  defendant's  attorney 
on  the  0th  of  May.  The  writ  of  consultation  was  issued  and  presented  to  the 
court  below  on  the  10th  of /tme,  whereupon  the  plaintiff  obtained  a  rule  nm  to 
quash  that  writ,  on  the  ground  that  the  writ  of  error  was  a  euperaedeaa.  After 
hearing  Campbell  against  the  rule,  and  Denman  in  support  or  it, 

The  court  held,  that  the  statute  27  Eliz.  c.  28.  did  not  extend  to  this  case, 
and  that  no  writ  of  error  lay  to  the  Exchequer  Chamber. 

Rule  dischaiged.t 

t  Suite  in  prohibition  are  not  mentioned  amongat  thoae  in  which  the  27  £Zts.  c.  28,  givea 
a  writ  of  error  to  the  Exchequer  Chamber ;  and  the  writ  of  prohibition  ia  an  original  writ 
out  of  Chancery.  See  J^gtrtfrn  v.  Biihop  pf  Durham,  1  B.  &  P.  121.  Crouckerj,  CMma, 
I  Saund.  136.  (1.)  Jaques  v.  Cesar,  2  Saund.  101.  (i.) 


•HERBERT  v.  TAYLOR.  [noe 

Upon  a  general  demurrer  to  a  plea  of  nil  dthet  to  an  action  upon  a  bond,  tha  Demurrer 
Book  18  to  be  made  up  by  the  plaintiff'a  attorney,  and  not  to  be  filed  with  the  clerk  of 
the  papera. 

This  was  an  action  on  a  bond.  The  defendant  pleaded  the  general  issue  nil 
debet,  and  delivered  it  to  the  plaintiflTs  attorney.  The  plaintiff  demurred  gene* 
rally  to  that  plea,  and  his  attorney  deliTered  the  issue  on  the  demurrer  to  the 
defendant's  attorney,  without  filing  the  demurrer  with  the  derk  of  the  pepei% 


766] 


5  BaRKEWAU^  h  CftEftSWELU  673 


tmi  ebtnned  a  rale  lv«  efmeiB«mt  Mid  for  jndgnifiit  oa  the  deoMiner.  A  rule 
ftm  had  been  oMaiiied  for  fettinf  aaide  the  cmuUium  and  the  deKvery  of  the 
iMoev  on  the  gromd  that  the  deiMinrer  oof  ht  to  have  been  filed  with  the  elerk 
of  abe  papers* 

AAfirya/,  and  JlrehMd^  now  showed  cause.  The  rule  is,  that  all  special 
pleas  and  special  demurrers  shall  be  filed  with  the  derk  of  die  papers«  but  thai 
general  pleas  and  general  demurrers  shall  be  delivered  by  the  attorneys.  In 
the  edition  of  the  rules  of  court  published  in  1747,  bv  Sir  George  Cookf  the 
prothonotory  of  the  Court  of  Common  Pleas,  there  is  the  foUowing  note  to  the 
rule  of  court  of  Trinity  12  IF.  3. :  ^  The  attorneys  of  this  court  make  up  the 
Issue  and  Demurrer  Books  in  the  following  cases,  viz.  every  issue  that  may  be 
given  on  the  book  side;  not  guilty  to  a  new  assignment;  the  bar  of  son  frank 
tenement;  comperuit  ad  diem  to  a  sheriff's  bond ;  ntd  tiel  record  to  an  action 
of  debt  on  a  judgment ;  a  general  demurrer  to  a  declaration ;  in  covenant,  where 
the  defendant  in  his  bar  condadeth  to  the  country  $  every  special  non  eti 
•71171  Z^^'*'"**  'every  son  assault  demesne,  and  likewise  all  issues  and  demur- 
•>  rers  upon  ¥nrits  of  error,  eeire  fadae^  and  audita  querela^  and  all 
rei^eaders  or  other  thinfs  formerly  entered  of  record.  In  all  other  cases,  both 
by  bill  and  original,  the  special  pleadings  are  to  be  left  with  the  clerks  of  the 
papers,  who  make  copies  thereof,  and  when  issue  is  joined,  the  paper  books  are 
made  up  by  them.'*  Although  a  general  demurrer  to  the  general  issue  is  not 
expressly  mentioned  as  an  instance  where  the  Demurrer  Book  may  be  made  up  by 
the  attorney,  yet  it  is  evident  that  the  distinction  is  between  general  and  special 
pleas  and  demurrers,  and  a  general  demurrer  to  a  declaration  not  only  may,  but 
must  be  delivered.  Filing  it  is  irregular  if  the  plaintiff  does  not  know  of  it 
Ruled  Hilary,  1817.    JlrehboWs  Practice^  p.  6. 

Chitty,  contra.  In  the  note  to  the  rule  of  Court  of  Hilary  term,  1  ^.  4*  -^-t 
edit.  1706.,  &e  cases  already  mentioned  are  enumerated  as  those  where  the 
attorneys  are  to  made  up  the  bsue  or  demurrer  book.  The  note  then  pro- 
ceeds, •*  in  an  other  cases,  both  by  bill  or  original,  the  pleading  must  be  filed 
with  the  clerk  of  the  papers,^  and  this  rale  is  adopted  in  Crompton^s  Practice. 

Abbott  C.  J.  We  are  of  opinion  (hat  the  attoraev  was  at  liberty  to  make 
up  and  deliver  the  Demurrer  Biook  in  this  case.  This  rule  must  therefore  be 
discharged. 

^  Rule  discharged. 

Jlrchboldf  then  moved  for  judgment  for  the  plamtiff,  which  was  granted. 


•766]  'JONES  V.  GIBSON  and  SMITH. 

Ons  of  Mveral  joint  defendants  may  obtain  a  role  for  jodgment,  as  in  caae  of  nonsait. 

This  was  an  application  by  the  defendant  Smith  for  judgment  as  in  case  of 
a  nonsuit.  The  defendantB  pleaded  the  general  issue  by  separate  attorneys, 
and  issue  was  joined  in  JUAchadmae  term  last,  and  notice  of  triid  given  for  the 
sittings  idWr  MUary  term.  The  objection  to  the  rule  was,  that  one  of  two  joint 
defendants  cannot  move  for  judgment  as  in  case  of  a  nonsuit. 

The  matters  of  the  rale  having  been  reforred  to  the  Master,  he,  after  stating 
die  focts,  made  the  following  report : 

By  statute  14  O.  3,  e.  17,  which  authorises  the  application  to  the  court  for 
jud^ent  as  in  case  of  a  nonsuit,  it  is  provided  that  all  judgments  given  by 
Yirlne  of  diat  aot  shall  be  of  the  Ukeforee  and^flaetas  ja^giMals  vpoa  soasoit, 
aad  of  no  other  force  or  effeet. 

Vot.  XI.— 85  8  L 
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In  the  absence  of  any  authority  upon  this  point,  I  apprehend  if  this  case  had 

Sme  down  to  trial,  and  either  of  the  defenduits  had  appeared  by  his  counsel, 
e  plaintiff  might  have  been  called  and  nonsuited.  I  am,  therefore,  of  opinion 
that  the  defendant  Smiih  is  entitled  to  have  the  rule  made  absolute  for  judg<- 
ment  as  in  case  of  a  nonsuit,  and  which  will  authorize  a  general  judgment  of 
nonsuit  to  be  entered  against  the  plaintiff. 

7%e  court  concurred  in  that  opinion,  and  made  the 

Rule  absolute. 


•OROVER  V.  WATMORE.  [nOQ 

A  rainmoDa  for  better  particuUrs  of  the  pUiniiiTe  demand  was  obtained  by  the  defendant 
•four  daya  before  the  time  for  pleading  expired.  The  plaintiff'a  attorney  did  not  attend 
•till .the  third  aummons,  and  the  order  being  then  refused,  and  the  time  originally  allowed 
'for  pleading  having  expired,  'igp^d  judgment  for  want  of  a  plea:  Held,  that  aa  the  delay 
-was  occasioned  by  the  plaintiff's  attorney,  the  judgment  waa  aigned  too  aoon,  and  was 
-therefore  irregular. 

In  this  case  the  process  was  returnable  on  the  20th  of  Jlpril,  On  the  21st 
ihe  defendant's  attorney  obtained  an  order  for  the  particulars  of  the  plaintiff's 
demand.  On  the  22d  of  Jfyril^  a  declaration  in  debt  was  filed  de  bene  e$$e^ 
and  notice  of  the  same  was  left  at  the  defendant's  place  of  abode.  A  particular 
tof  the  plaintiff's  demand  was  delivered  to  the  defendant's  attorney  on  the  2d 
of  May,  On  the  3d  of  Jfay,  common  bail  was  filed  for  the  defendant  accord- 
ing to  the  statute.  The  defendant's  attorney,  on  the  2d  of  Jfay,  took  out  a 
summons  for  better  particulars  of  the  plaintifrs  demand,  and  on  the  same  day 
served  a  copy  of  the  summons  on  the  plaintiff's  attorney,  which  the  latter  did 
not  attend.  On  the  3d  of  May,  a  second  summons  was  taken  out  and  served, 
and  as  the  plaintiff's  attorney  did  not  attend,  a  third  summons  was  taken  out, 
which  he  did  attend  on  the  6th  of  May,  when  the  order  was  refused.  Imme- 
diately aAer  this  summons  was  discharged,  judgment  was  signed  for  want  of  a 
plea,  and  the  plaintiff  sued  out  a  ca,  sa.,  of  which  the  defendant's  attorney  had 
notice  on  the  8th  of  May.  Gumey  had  obtained  a  rule  niai  for  setting  aside 
the  judgment,  and  the  execution  issued  thereon,  for  irregularity,  on  the  ground 
that  the  defendant  had  four  days  to  plead  from  the  return  of  the  last  summons, 
and  that  the  plaintiff  was  not  entitled  to  sign  judgment  till  the  9th  of  May. 

Jirchbold,  now  showed  cause  against  this  rule.     Where  the  proceedings  are 
stayed  by  the  defendant  beyond  the  time  at  which  he  would  otherwise  be  obliged 
to  take  the  *next  step,  he  must  take  that  next  step  immediately  on  the   r».^Q 
rule  or  summons  being  disposed  of,  St.  Banlaire  v.  By  am,  4  B.  &   ■- 
C.  970. 

Abbott  G.  J,  The  rule  laid  down  in  that  case  is  correct ;  but  in  this  case 
the  principal  del^y  was  created  by  the  plaintiff,  first,  in  not  delivering  the  bill 
of  particulars  until  the  2d  of  May,  although  the  order  for  it  was  obtained  on 
ihe  21  St  of  ^pril$  and,  secondly,  in  not  attending  the  first  or  second  summons 
for  better  particulars.  We  are  of  opinion,  that  me  judgment  was  signed  too 
soon,  and  consequently  was  irregular.  This  rule  must,  therefore,  be  made 
.itbsdlute. 

Rule  absolute.! 


t  HUGHES  V.  WALDEN,  //t7cry  Term,  1827. 

The  defendant  waa  arrested  on  the  6th  of  Notemihtrt  1826,  on  a  latitat  retnrnable  the 
13th.  The  time  for  putting  in  bail  expired  on  the  17th.  On  the  17th  the  defendant  obtained 
and  aenred  a  rule  to  ahow  cauae  why  the  bail  bend  should  not  be  delivered  up  to  be  caa* 
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celled  on  the  ground  of  mtf  aeaer  ;  which  nile  wae  diechtrged  with  costa  on  the  25th.  At 
t  quarter  before  aeven  o'clock  in  the  eveniDg  of  the  95th,  tne  plaintiff*!  attorney  aerred  a 
copy  of  the  rule  by  which  the  rule  nitt  waa  diacharffed  on  the  defendant*a  attorney,  and 
then  took  an  aaatgnment  of  the  bail  bond,  and  anea  out  proceaa  againat  the  bail.  In  a 
•hort  time  afterwarda,  in  the  aame  evening,  the  defendant'a  attorney  put  in  bail,  and  aerred 
the  plaintiff'a  attorney  with  notice.  A  rule  ni$i  had  been  obtained  by  Ckiity,  for  aetting 
aaide  the  proceed inga  on  the  bail  bond  for  irregularity,  with  coata,  upon  the  ground  that 
the  rule  niti  auapended  the  proceedinga  for  all  purpoaea  until  the  rule  waa  diapoaed  of, 
Swawne  ▼.  Crammand  (4  T.  R.  176,)  and  therefore  that  the  time  for  putting  in  bail,  for 
pleading,  or  the  like,  remained  the  aame  when  the  rule  waa  diachargea  aa  when  granted ; 
and,  conaequently,  that  the  defendant  in  thia  caae  ha?ing  had  the  whole  day  on  which  he 
obtained  the  rule  iMtt  to  put  in  bail,  had  the  whole  of  the  day  on  which  the  rule  waa  die* 
charged  for  the  like  purpoae. 

Ankbold,  contra.  Although  the  rule  niai  auapended  the  plaintiff *a  proceeding  while  it 
waa  pending,  the  defendant  waa  bound  to  put  in  and  gi?e  notice  of  bail  inatanter  after  the 
rule  waa  diacharged.    St.  Hanlaire  v.  Byam  (4  B.  &  C.  790.) 

«^«<l  ^Abbott,  C.  J.  When  a  defendant  obtaina  a  rule  which  alaya  the  plaintiff'a 
-^  proceeding*,  he  ia  not  entitled  (aa  contended  for)  to  the  aame  time  for  the  purpoae 
pf  taking  the  next  step,  aa  he  had  when  he  obtained  the  rule.  But  we  think  that  a  defend- 
ant in  auch  a  cape  ahould  have  a  reaaonable  time  allowed  him  for  the  purpoae  of  taking 
faia  neit  proceeding ;  and  we  think  that  the  whole  of  the  day  on  which  tne  rule  ia  dia- 
IK>8ed  of,  auch  a  reaaonable  time.  Aa  thia,  howeTer,  ia  a  rule  of  practice  now  for  the  firat 
time  laid  down  by  the  court,  we  thinkf  that  although  thia  rule  ahould  be  made  abaolute, 
it  ahould  not  be  made  abaolute  without  coata. 

Rule  abaolute,  without  coata. 


Doe  on  the  joint  and  several  Demises  of  SAMUEL  OVERINO 
AUCHMUTY,  et  al.,  v.  JULIANA  MULCASTER,  Widow, 
RICHARD  TYLDEN,  and  JANE  his  Wife. 

Children  born  in  the  United  Statea  of  America,  aince  the  recognition  of  their  independ- 
ence, of  parenta  who  reaided  there  before,  but  who  were  natural-bom  Briti$k  aubjecta, 
and  at  the  time  of  the  aeparation  of  the  two  coontriea  adhered  to  the  Briti$k  govern- 
ment, are  not  aliena,  and  are  capable  of  inheriting  landa  in  thia  country. 

Ejectment  for  premises  in  the  parish  of  Ospringe,  in  the  county  of  Kent. 
Plea,  Not  guilty.  At  the  trial  before  Best,  G.  J.,  at  the  Kent  Summer  assizes, 
1825,  a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  this  court 
upon  the  following  case  :  The  premises  in  question  are  of  gavelkind  tenure, 
liie  late  Sir  Samuel  Auchmuty^  deceased,  in  Auguit^  1822,  died,  seised 
thereof,  unmarried,  and  without  issue,  and  intestate  as  to  that  property.  He 
was  the  youngest  son  of  Samuel  Auchmutv,  who  was  the  son  of  a  BriiUh 
bom  father  and  mother,  and  was  bom  in  Massachusaets  in  North  AmericOt 
then  a  colony  of  Great  Britain,  was  rector  of  Trinity  Churchy  in  the  city  of 
New  Fork,  m  the  state  of  New  York,  in  North  America,  at  that  time  also  a 
colony  of  Great  Britain,  and  died  there  prior  to  the  recognition  of  the  inde- 
pendence of  the  United  States  of  America,  by  Great  Britain  :  and  at  the  time 
of  his  death  was  a  British  subject.  The  said  Samuel,  the  father,  left  issue 
,««-,  him  surviving,  by  his  wife,  (•an  Englieh^hom  subject,)  three  sons ; 
^^  J  namely,  Robert  mcholU,  who  was  the  eldest,  Richard,  and  the  said 
Sir  Samuel,  who  so  died  seised  of  the  premises  in  question ;  and  three  daugh- 
ters ;  namdy,  the  above  named  defendant  JulianOf  now  the  widow  of  Dred- 
eriek  Mulcaster,  the  above  named  defendant,  Jane^  now  the  wife  of  the  said 
Richard  Tylden,  and  Isabella ;  all  which  issue  were  bom  in  the  province  of 
New  York,  before  the  declaration  by  the  American  states  of  their  independ- 
ence, and  before  the  recognition  thereof.  Richard  and  Isabella,  died  before  Sir 
Samuel,  without  leaving  issue.  Robert  NicoUs  Auehmuty,  resided  m  the  pro- 
vmce  of  New  York,  during  the  revolutionary  war,  within  the  British  lines^and 
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al  that  time  served  m  an  oifieeT  ifti  and  afterwards  for  aOne  tune  eommanded 
a  vdmiieer  eoiii]MBiy  of  tnftitlay  ealled  thtif  geiietiMr*^  cfompsiny,  in  aid  of  the 
rd^al  catis^  in  the  said  War,  aild  bore  arm«  against  the  United  States,  until  t]ie 
beace  hereinafter  teentioned«  tUheri  Nichms  Auekmuty^  hcing  an  AfMtitttn 
loyaliatf  still  adhering  to  kie  then  maittstv  ae  his  subject,  eaabarked  with  tibte 
British  troops,  when  fhey  eyaeuated  IVeiff  Tork,  pursuant  to  the  treaty  of 
peace,  between  Oreai  Bntmni  and  the  United  States  of  ^meriea^  conelnded 
lA  September^  nSS^  and  arriyed  with  the  said  BrUi^h  troops  ift  England^  and 
lie  eontmued  to  mide  in  England^  fot  about  two  yeard  after  his  arrival  therein 
as  aforesaid.  Wh^t  he  so  resided  in  England^  he  waa  daly  appmnted  by  the 
British  govenimenC  secretary  to  a  board  of  conminsioneia  in  pursuance  erf*  die 
said  treaty  of  peace  made  in  Stptembtr^  1783,  which  boatd  sat  in  the  city  at 
NeUf  Fork  ;  and  he  went  from  Etigland  to  New  Fori,  in  the  year  1785,  under 
and  by  virtue  of  that  appointments  After  ihe  determinatkMS  of  1^  employ raem 
ander  the  BfiiUh  government,  he  settled  in  the  United  States  of  ^Afrur-  rM^g 
(cm,  married  a  British  bom  subject,  and  had  childrent  and  continued  to  '- 
reaide  there  until  the  time  of  his  deaths  which  took  place  in  ike  year  1812.  At 
the  time  of  his  death  Robert  Nichoils  Attthmnty^  teft  issue  male  four  sons  $ 
viz.,  the  thiiee  lessors  of  the  plaintiflT,  and  Robert  Midcaster  jSuchmuty,  all  of 
whom  were  bom  in  the  United  States  of  America^  subsequent  to  the  recogni- 
tion by  Great  Britain^  of  the  independence  of  that  country,  and  after  RcSert 
Nichoils  Auchmuiy^  went  to  New  York^  under  the  said  appointment  as  afore- 
said. The  four  sons  of  the  said  Robert  NichoUs  Auchmuty,  all  survived  Sir 
Samuel  Auchtnuty,  who  so  died  seised  of  the  premises  in  question.  Robert 
Mulcaster  Auchmuty^  died  about  the  month  of  November^  1822,  at  Madras^ 
without  leaving  any  widow  or  issue,  and  without  making  any  will  to  pass  real 
estates.  The  lessors  of  the  plaintiff  in  this  action  are  the  next  heirs  in  gavel- 
kind of  Sir  Samuel  Auchmuty^  who  died  so  saisedv  if  they  can  by  law  inlierit 
the  said  premises  from  the  said  Sir  Samuel  Auchmuty,  The  colony  of  New 
Fork,  with  other  colonies  in  North  America^  separated  themselves  from  the 
government  and  crown  of  Great  Britain^  and  united  thesMelves  together,  and 
OB  the  4th  of  ./tf/v,  1778,  declared  themselves  free  and  independent  statea  by 
the  name  and  styfe  of  ••The  United  States  of  jfmericti."  On  the  3d  of  Sep- 
tember, 1783,  his  late  majesty  acknowledged  the  United  States  of  America^  to 
be  fi^,  sovereign,  and  independent  states,  and  on  the  said  dd  of  September,  a 
definitive  treaty  of  peace  was  signed  between  his  said  msjesty  and  the  United 
(States  of  America^  which  said  treaty  is  as  follows  \  (the  special  case  then  set 
out  the  first,  third,  fourth,  fifth,  sixth,  and  seventh  articles  of  the  treaty,  for 
irhich  see  Doe  d.  ThomaM  v.  Acklam,  2  B.  &  C.  779. 

*Chitty,  for  the  lessors  of  the  plaintiff.  The  decision  to  which  this  rM^^ 
court  came  in  Boe  v.  Acklam,  is  decisive  of  the  present  question,  for  l^^* 
this  case  is  precisely  the  converge  of  the  former.  There  the  parent  of  the 
claimant  did  not  jom  either  party  at  the  tine  of  the  war  with  Am^erica^  bal 
doittinued  to  reside  there  during  the  war,  and  at  the  time  of  the  treaty  made 
^ith  this  country,  (whereby  the  independence  of  the  United  States  was  recog- 
nised,) and  thenceforth  tmlfl  his  death*  That  was  considered  aa  an  eteetioa 
to  become  a  eidten  of  America^  and  to  put  off  his  allegiance  to  this  country, 
h  the  presetit  ease^  it  is  clear  that  the  father  of  the  lesson  of  the  (^taibtii;  at 
the  time  of  the  tkeaty,  elected  to  cdnfinue  a  BtUtsK  Subject,  and  he  could  not 
i(fte^nrards,  ev«n  if  he  had  wished  so  to  do,  giet  rid  of  that  chatactet.  IPlie  pre- 
fS6tX  daimaiita  are,  therefoiia,  ctearW  within  the  4  C  2,  a.  21,  beitag  bom  of  a 
fkther  who  at  the  tfatie  bf  thMt  birth  Was  a  natural-bom  subject  of  mU  codntrf , 
fikoufd  it  h^  said  that  th«  case  is  afc^red  by  the  eircumfitaiice  of  Aa  &diera 
bdtig  botft  hi  AmMrita^  that  fs  cottpletaty  answarad  by  dta  easa  af  Baton  ▼• 
Bacon,  Cro.  Cat.  Wl. 

Abraham,  eoftira.  1%a  Uanoftf  df  iha  tldntiff  ai«  net  eapaUa  6f  bkeiitby 
lands  rn  this  ettostiy.    They  ware  botn  m  tha  tftdted  Statea  otAmitiatf  aAei 
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the  independence  of  those  States  had  been  recognized ;  aod  being  horn  of 
psfents  setikd  there,  musl  be  eeneidered  aliens.  In  Cidvin^B  case,  7  Go.  81 , 
an  riien  Is  defined  to  he  a  suibjeet  that  is  bom  out  of  the  legiajice  of  die  kiiig, 
nod  under  the  lefianee  of  anotfier ;  and  this  definition  is  adopted  in  Com,  Dig. 
AUeUf  (A.)  If  Ihen  the  lesser  of  die  pl^ntifiT  were  aliens  bom,  they  cannot 
*7751  ^  i^nds  here,  ^'although  their  parents  were  nataral  bom,  €o.  Lit,  8  a» 
-I  In  the  29  Osr.  t,  e.  •,  a  statute  was  passed  to  naturalize  die  children 
of  his  majesty's  Eng^h  subjects  i>em  in  ibreif  n  countries  during  the  protect 
torate.  The  7  Jinne^  e.  5,  was  made  in  pari  materia^  and  each  of  them  was 
intended  to  appty  to  eases  where  the  children  were  bora  abroad,  of  parents 
who  had  gone  there  for  temporary  purposes,  and  not  to  make  the  foreign  coun* 
try  their  permanent  abode,  as  was  the  case  of  the  parents  of  the  present  claim- 
anlB.  The  4  O.  S,  e.  21,  was  merely  intended  to  restraip  and  not  to  enlaigje 
the  operation  of  die  7  Anm^  c  6. 

Abbott,  C.  J.  It  is  not  found  that  Robert  Mehotta  Auehmuty^  the  fadier 
of  die  lessors,  of  the  plaintiflT,  was  at  the  time  of  the  treaty  in  1785,  adhering  tA 
die  United  States.  The  facts  prove  the  reverse,  and  the  pase  direcdy  wimift 
the  Stat.  4  G.  S,  c.  21.     The  plaiudflf  is  therefore  entiUed  to  recover. 

Batlsx,  J.  There  is  a  very  plain  distinction  between  dxis  caae  and  that  of 
Doe  V.  AMam*  b  diat  ease  it  appeared  that  the  parent^  through  whom  th^ 
claim  was  made,  put  off  his  allegiance  at  the  tioie  of  the  treaty  whieh  enabM 
him  so  to  do*  U^ne  Robert  NichoU$  Auchnrnty,  took  no  such  step  at  th9$ 
time,  and  d»e  law  did  not  jenable  him  to  do  so  at  any  futuro  time.  He  wan, 
therefore,  when  residing  in  Americth  aAer  tb^  treaty,  m  the  saoe  situation  as 
if  he  had  gone  to  reside  in  any  othej  foreign  country,  ai^d  bis  children  are  okp 
pressly  widiin  the  scat.  4  G.  2,  £.  91«  ^nd  eatided  to  die  privik^[8s  of  naturals 
bom  subjects  of  die  king  of  En^and, 

•7761       *Hoi4uiYi>,  J*    The  statutes  7.  Annt.  c.  mid  4  G.  %  e.  21,  olearlr 
•I  giv^  to  the  children  of  R.  N-  Ajuekmuf^t  ioherilahle  bloodt  allhovgn 
they  were  «uot  bom  widiin  the  legiaope  of  the  kiagt 

Pofiut  lo  ibB  plaintiff. 


SAMUEL  BODDJNQTON  v.  JOHN  ABERNETHT. 

Wker«  coptjrholdcr  in  fee  Barreodeied  to  the  ases  of  a  prior  eecdenient,  which  conteifiad  a 
power  to  cevoke  the  uaes  therein  declared,  and  Umk  new  pnet :  Held,  that  uaea  UoDitad 
in  execoiion  of  this  power  were  good,  although  they  had  die  effect  of  debating  pmjt 
▼eeted  eetatee 

Thb  following  case  was  sent  by  the  Master  of  the  Ro)ls  for  the  opinion  of 
diis  court: 

At  the  ^me  of  the  making  of  the  indentnre  of  lease  and  release  next  herein- 
aAer  mentioned,  Ann  fbtbeSt  spinster,  party  thereto,  was  seised  for  an  estal^ 
of  infheiitance,  in  fee -simple,  of  certain  freehold  manors,  messuares,  lands,  ten* 
ementB,  and  hereditaments  thereby  conveyed.  She  was,  also,  at  mat  time  seised 
for  an  estate  of  inhentanee  in  fee-tail,  at  die  will  of  the  lord,  and  according  to 
the  oustom  of  the  manor  of  Enfidd^  of  certaLi  copyhold  messuages  and  here* 
ditaments  wi^  the  appurtenances  in  ^e  said  indenture  mentioned,  situate  within, 
and  parcel  ef  the  manor  of  Ef\fiMt  a^d  demised  and  demisable  by  copy  or 
court  roll  of  the  said  manor  to  any  person  or  persons  willing  to  take  di^  samCi 

3l2 
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in  fee  Bimple  or  otherwise,  at  the  wiU  of  the  lord,  and  according  to  the  castom 
of  the  said  manor.  By  lease  and  release  bearing  date  respectively  the  27th 
and  28th  days  of  Jum^  iu  the  year  1785,  (being  the  settlement  made  previ- 
ously to  the  marriaffe  of  Ann  Forbes,  with  William  Raytnond,)  the  release 
beinff  duly  made  and  executed  between  and  by  Ann  ForotB,  of  die  first  part, 
fVilliam  Raymond,  of  the  second  part,  JanuB  Raymond,  the  elder  *of  r«»~ 
the  tliird  part,  TkomoM  Fidkr,  and  James  Raymond,  the  younger  of  ■* 
the  fourth  part,  John  Raymond,  and  Thomas  Hall  FUkt,  of  the  fifth  part,  and 
John  Wolf,  and  Thomas  Hall,  of  the  sixth  part,  in  consideration  of  the  said 
then  intended  marriage,  and  other  the  considerations  therein  mentioned,  the  said 
freehold  hereditaments  of  which  Ann  Forbes,  was  seised  in  fee,  were  granted 
and  released  by  her,  with  the  privity  and  consent  of  William  Raymond,  unto 
Thomas  FuUer  and  James  Raymond,  the  younger,  and  their  heirs  and  assigns, 
to  hold  the  same  unto  Thomas  FuUer,  and  James  Raymond,  the  younger,  their 
heirs  and  assigns,  to  the  use  of  fF,  Raymond  for  life,  and  to  certain  oUier  uses 
therein  specified.  And  by  the  said  indenture  of  release  it  was  provided,  agreed 
and  declared  by  and  between  all  the  said  parties  thereto,  that  it  should  be  law* 
fill  for  Tliomas  Fuller,  and  James  Raymond,  the  younger,  or  the  survivor  of 
them,  or  the  heirs  of  such  survivor,  at  any  time  or  tiroes  thereailer,  at  the  re- 
quest, and  with  the  consent  and .  approbation  of  William  Raymond,  and  Ann 
Forbes,  his  intended  wife,  or  of  the  survivor  of  them,  during  their  lives,  and 
the  life  of  the  survivor  of  them,  (such  request,  consent,  and  approbation  to  be 
testified  in  manner  therein  specified,)  to  dispose  of  and  convey,  either  by  way 
of  sale  for  valuable  consideradon^in  money,  or  in  exchange  for  or  in  lien  of 
other  manors,  &c.,  of  equal  value,  all  or  any  of  the  said  manors,  &c.,  unto  any 
person  or  persons  whomsoever,  and  that  for  the  purpose  of  efifecting  such  dis- 
posals and  conveyances,  but  not  for  any  other  purpose,  it  should  be  lawful,  if 
it  should  be  thought  necessary  or  requisite,  for  TTiomas  FuUer,  and  James 
Raymond,  the  younger,  and  the  survivor  of  Uiem,  or  for  the  heirs  or  assigns 
of  such  survivor,  upon  such  request,  and  *widi  such  consent  and  appro-  1-^70 
badon  as  aforesaid,  testified  as  aforesaid,  by  any  deed  or  instrument  in  ■- 
writing  to  be  sealed  and  delivered  by  them  the  said  Thomas  Fuller,  and  James 
Raymond,  the  younger,  or  the  survivor  of  them,  or  the  heirs  or  assigns  of  such 
jurvivor,  in  the  presence  of,  and  attested  by,  two  or  more  credible  witnesses,  to 
revoke,  determine,  and  make  void  all  and  every  the  uses,  estates,  trusts,  pow- 
ers, provisoes,  limitations,  and  agreements  in  the  said  indenture  of  release  limi- 
ted, declared,  and  expressed,  of  and  concerning  the  said  hereditaments  so  to  be 
sold  or  exchanged,  and  by  the  same  or  any  other  deed  or  instruinent  in  writing, 
to  be  so  sealed,  and  delivered,  and  attested,  and  with  such  consent  and  appro- 
bation, and  so  testified  as  aforesaid,  to  limit  and  appoint  the  said  hereditaments 
and  premises  whereof  the  uses  should  be  so  revoked,  either  unto  the  purchaser 
or  purchasers,  or  to  the  person  or  persons  making  such  exchange  or  exchanges, 
and  to  his,  her,  and  their  respective  heirs  and  assigns,  or  otherwise  to  limit, 
declare,  direct,  or  appoint  sucn  new  or  other  use  or  uses,  estate  or  estates,  trust 
or  trusts  of  and  concerning  the  same  hereditaments  and  premises,  as  should  be 
necessary  or  requisite  for  effecting  such  sale  or  exchange.  And  after  further 
reciting  in  the  said  indenture  of  release,  that  Ann  Forbes,  was  so  seised  in  fee- 
tail  as  aforesaid,  of  and  in  the  copyhold  messuages  and  hereditaments,  with  the 
appurtenances,  within  and  parcel  of  the  manor  of  Enfield,  as  aforesaid,  Ann 
Forbes,  covenanted  to  make  such  surrender,  and  sufifer  such  recovery  in  the 
copyhold  court  of  the  said  manor,  as  were  necessary  to  extinguish  her  estate 
tail,  and  bar  all  remainders  expectant  thereon,  and  for  surrendering,  limiting, 
and  assuring  the  same,  according  to  the  custom  of  the  manor,  to  the  same  uses, 
*and  subject  to  the  same  powers  as  were  before  limited  and  declared  as  r«,^g 
to  the  freehold  estates.  Soon  after  the  execution  of  the  release  the  in-  ^ 
tended  marriage  was  solemnised,  and  afterwards  Ann  Raymond,  and  her  hus- 
band PF.  Raymond,  surrendered  to  the  use  of  John  Spehnan  Mannings,  to 


779]  5  Barnbwall  &  Cress  well.  679 

make  him  tenant  of  the  said  copyhold  premises,  in  order  that  a  recovery  might 
be  suffered  according  to  the  covenant.  On  the  17th  of  March^  1780,  Man- 
ningi  was  admitted,  and  a  recovery  was  suffered  according  to  the  covenant, 
wherein  one  F.  Ruddle^  was  demandant.  Mannings  tenant,  and  fT.  Raymonds 
and  Ann  his  wife  vouchees,  who  further  vouched  the  common  voucI.ee.  Rml* 
die  was  admitted,  and  immediately  surrendered  to  the  uses,  and  subject  to  the 
powers  in  the  indenture  of  release  contained ;  and  thereupon  TT.  Raymond^ 
was  admitted  tenant  for  life  according  to  that  indenture,  uy  releL^e  and  ap- 
pointment of  the  16th  of  July^  1805,  made  and  executed  by  71  Fuller^  and  J. 
Raymond^  the  younger  of  the  first  part,  fF.  Raymond^  and  Jinn  his  wife,  of 
the  second  part,  Samuel  Boddington^  of  the  third  part,  James  fFeslon,  of  the 
fourth  part,  the  Rev,  John  Raymond^  of  the  fiflh  part,  and  Ambrose  fFeston, 
of  the  sixth  part,  71  FuUeu  and  J,  Raymond^  the  younger,  in  consideration 
of  1320/.,  being  a  reasonable  price  in  that  behalf,  to  them  paid  by  Samuel 
Roddingtotu  with  the  consent  and  approbation,  and  at  the  request  of  W,  Ray- 
mondf  and  wfmi  his  wife,  testified  as  required  by  the  said  first-mentioned  inden- 
ture of  release,  and  by  virtue  of  the  powers  thereby  given,  sold  the  said  copy- 
hold premises  to  Samuel  Boddington  in  fee.  And  in  pursuance  of  the  powers 
to  them  given  by  the  first-mentioned  indenture,  and  the  surrender,  revoked  the 
*7S01  ^^'«  ^^*>  ^  which  the  said  copyhold  'premises  had  been  surrendered, 

^  and  did  thereby  limit  and  appoint  that  all  the  said  copyhold  premises 
should,  immediately  from  and  after  the  sealing  and  delivery  of  the  said  inden* 
ture  of  release  and  appointment,  be  and  remain  to  the  use  of  S.  Boddington^ 
his  heirs  and  assigns  ;  and  fT.  Raymond^  for  himself  and  Ann  his  wife,  did 
covenant  with  S.  Soddingionf  that  he  would  surrender  or  cause  to  be  sur^ 
rendered  into  the  hands  of  the  lord,  to  the  use  of  him  S.  Boddington^  his  heirs 
and  assigns,  the  said  copyhold  hereditaments.  The  said  indenture  of  release 
and  appointment  of  the  16th  of  July^  1805,  was  a  disposition,  by  way  of  sale, 
of  the  said  copyhold  hereditaments;  and  the  same. was  duly  signed,  sealed, 
and  deUvered  by  all  the  parties  thereto  in  the  manner  required  by  the  first- 
mentioned  indenture  of  release  and  settlemenL  On  the  22d  of  August^  1805, 
W,  Raymond^  according  to  the  custom  of  the  manor,  surrendered  the  said 
copyhold  premises  into  the  hands  of  the  lord,  to  the  use  of  Hiomas  Fuller^ 
and  James  Raymond^  the  younger,  their  heirs  and  assigns,  upon  the  several 
trusts,  and  for  the  ends,  intents,  and  purposes  mentioned,  expressed,  and  de- 
clared of  and  concerning  the  same  in  the  said  indenture  of  setdement  or  the 
28th  of  Jrme,  1785 ;  and  at  a  court  holden  in  and  for  the  manor  on  the  28th 
of  August^  1805,  71  Fuller^  and  •/.  Raymond^  the  younger,  were  duly  admit- 
ted tenants  to  the  same ;  habendum^  unto  T.  FuUer^  and  /.  Raymond^  the 
younger,  their  heirs  and  assigns,  at  the  will  of  the  lord,  and  accoraing  to  the 
custom  of  the  manor,  upon  me  several  trusts,  and  for  the  several  ends,  intents, 
and  purposes  mentioneu,  expressed,  and  declared  of  and  concerning  the  same 
in  the  said  indenture  of  settlement  of  the  28th  of  June^  1785.  Afterwards,  at 
*7811   ^^  ^^™^  court,  T.  FuUer^  and  "^J,  Raymond^  the  younger,  surrendered 

J  the  same  copyhold  premises  into  the  hands  of  the  lord,  to  the  use  and 
behoof  of  the  plaintiff  S,  Boddington^  his  heirs  and  assigns  forever ;  and 
thereupon  the  plaintiff  S.  Boddington  was,  at  the  same  court,  duly  admitted 
tenant  to  the  said  copyhold  premises,  to  hold  the  same,  with  the  appurtenances, 
unto  him,  his  heirs  and  assigns  forever,  at  the  will  of  the  lord,  and  according 
to  the  custom  of  the  manor.  In  the  month  of  Jtdy^  1822,  the  defendant  John 
Abemethu,  entered  into  a  contract  with  the  plaintiff,  to  purchase  of  the  plain- 
tiff the  said  copyhold  premises  whereof  the  plaintiff  had  been  so  admitted  ten- 
ant as  aforesaid,  and  a  bill  in  this  cause  was  filed  to  compel  a  specific  perform 
ance  of  such  contract  The  question  for  the  opinion  of  the  court  is,  whether 
the  plaintiff  has  an  estate  in  fee-simple  at  the  will  of  the  lord,  according  to  the 
custom  of  the  said  manor,  in  the  said  copyhold  messuages  and  hereditamer  m 
with  the  appurtenances. 
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Ttnnn^  for  the  pUintHT.  llie  question  upon  ttns  cue  is,  whether  uses  to 
arise  in  Juturo  upon  contingencies,  and  so  as  to  defeat  prior  vested  estates,  can 
be  well  limited  in  a  surrender  of  copyhold  lands.  They  may  be  so  limited  b} 
deeds  taking  effect  under  the  statute  of  uses  in  die  case  c^  freeholds,  or  b^ 
devises  both  of  freeholds  and  copyholds,  and  in  setdements  of  estates  of  either 
sort  by  way  of  trust.  It  must  be  admitted  that  the  statute  of  uses  does  not 
affect  copyholds,  Xowden  v.  Moist er,  Cro.  Car.  62,  where  this  reason  is 
assigned  for  the  exemption,  **  because  the  transmutation  of  possession  by  the 
sole  operation  of  the  statute  without  allowance  of  the  lord,  would  tend  to  the 
lonTs  prejudice,"!  it  must  be  ^admitted  also  that  this  as  a  common  law  r«M« 
conveyance  would  not  be  good,  and  the  argument  for  the  defendant  ^ 
must  be,  that  the  surrender  of  a  copyhold  is  a  common  law  conveyance,  and 
subject  to  the  rules  of  the  common  law.  But  the  reasons  for  those  rules  being 
in  many  instances  inapplicable  to  copyholds,  the  rules  ^emselves  ought  not  to 
be  appUed  to  such  estates.  A  future  freehold  could  not  at  comman  law  be 
pyen,  because  the  freehold  could  not  be  transferred  without  livery  of  seisin. 
So  also,  a  fee  could  not  have  been  limited  to  a  strainer  in  destruction  of  a  pre- 
vious fee ;  for  no  estate  of  freehold  could  at  the  common  law  be  defeated,  except 
by  entry  of  the  feoffor  or  his  heirs  for  a  condition  broken,  and  such  entry 
would  have  defeated  the  limitation  over.  The  case  of  copyhold  land  is  very 
different,  for  there  the  freehold  always  remains  in  the  lord.  Neither  do  the 
objections  made  to  feoffments  to  uses  before  the  statute  apply  to  copyhdds. 
The  owner  of  the  freehold  is  known ;  there  can  be  no  difficulty  in  making  a 
tenant  to  the  prxdpe^  or  in  finding  out  the  person  who  is  bound  to  perform  the 
services.  l*hete  are  many  cases  in  which  copyholds  may  be  limited  in  a 
mode  not  allowed  by  the  common  law  as  to  freeholds.  A  husband  cannot  give 
freehold  lands  to  his  wife,  or  a  wife  to  her  husband,  but  with  respect  to  copy* 
holds  the  law  is  otherwise.  Brooks  v.  Brooks^  Cro.  Jac.  434.  In  Co.  Coptf. 
81,  many  other  instances'  are  given,  and  that  book  shows  that  copyholds  may 
be  surrendered  for  estates  of  freehold  to  take  effect  in  Juturo.  Tlie  older 
authorities  support  that  position,  and  others  which  appear  to  warrant  a  diifer- 
ent  opinion  are  capable  of  explanation.  In  ^ttin  v.  Nasfi,  Noy.  102,  it  was 
resolved,  "  that  if  a  copyholder  surrenders  according  to  the  custom,  to  the  nse 
*of  N.  afler  the  death  of  the  surrenderer,  that  is  good,  notwithstanding  tmoo 
that  one  cannot  preserve  the  same  estate  to  himself^  for  the  estate  is  in  ^ 
the  lord.  And  the  surrenderer  during  his  life  shaU  take  the  profits,  and  after- 
wards the  lord  ought  to  admit  S,  according  to  the  direction  of  the  surrender." 
In  Pauher  v.  Cornhili,  Cro.  Eliz.  961,  surrender  was  to  the  use  of  one  in  fee, 
upon  condition  to  pa^  lOOf.  to  a  stranger,  and  if  he  failed,  diat  it  should  be  to 
the  use  of  a  stranger  m  fee.  The  report  says,  that  **  the  court  spake  not  much 
thereto,  but  willed  to  have  it  specially  found,  yet  Btaumond  conceived  it  to  be 
well  enough,  for  it  shaU  be  as  an  use  limited  upon  a  feoffment,  and  these  uses 
shall  rise  out  of  the  first  surrender  ;*^  and  in  Beniley  v.  Deiamor,  Freem.  267, 
it  is  said,  "  It  is  good  enough  to  limit  a  remainder  upon  a  contingent  fee  ia 
copyholds,  as  in  case  of  mortgages  of  copyholds ;  a  surrender  in  futuro  is 
good,  for  the  freehold  remains  in  the  lord.**  The  only  difficulty  arises  from 
the  case  of  Simpson  v.  Sotheme,  which  is  reported  in  various  books,  2  Bulstr. 
272;  Cro.  Jac.  376;  1  Roll.  Rep.  109,  137,  153;  Godb.  264;  2  RoU.  Abr. 
791.  The  accounts  of  the  case  given  by  these  reporters  vary,  but  that  in  2 
Bulstr.  is  the  fullest,  and  appears  to  be  the  best.  It  is  there  stated,  that  J?. 
Simpson,  being  a  copyholder  of  inheritance  in  fee  simple,  did  surrender  his 
copyhold  lands  (jacens  in  extremis)  unto  the  lord  of  die  manor,  habendum 
afler  his  death  act  opus  et  usum  of  the  infant,  then  being  in  ventre  sa  mere,  anc 
that  if  such  infant  dies  without  heir,  within  age  or  before  marriage,  then  he 
surrenders  these  lands  to  the  use  of  one  John  Simvson  and  his  heirs,  accord 

As  to  this  point  see  Shep.  Touch,  by  Preston  505,  (7). 
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*784 1  ^^  ^  ^^  custom  of  the  manor.  *R.  8,^  the  copyholder,  died,  after- 
-*  wards  Joan^  the  infant  with  which  his  wife  was  with  chdd,  ^as  horn, 
the  which  Joan  died  within  age,  and  the  qneetion  was,  whether  7.  S.  should 
have  the  estate  according  to  the  second  surrender,  or  E,  S.^  who  was  the  heir 
of  the  sarrenderer  and  of  the  infiint;  and  it  was  reeoWed,  that  /.  S.  should  not 
have  the  estate.  Bat  the  ground  of  &e  decision  was,  that  the  grant  to  an 
infant  in  ventre  sa  mere  was  not  good  by  an  immediate  surrender.  That  ease 
as  reported  by  Bulstr.,  does  not  support  the  opinion  that  a  surrender  cannot 
take  effect  in  futuro.  In  Cro.  Jae.  376,  it  is  said  to  have  been  resolved  that 
the  surrender  **  to  the  nse  of  J,  S,  and  his  heirs,  if  it  happened  that  his  (the 
surrcnderer's)  child  in  ventre  sa  mere  died  within  age,  was  merely  void,  for  he 
could  not  make  such  a  conditional  surrender  to  operate  in  future ;"  but  iim 
resolution  is  not  found  in  Bulstr.  It  appears,  indeed,  by  tliat  reporter,  and  by 
RoUe,  that  Coke,  G.  J.,  during  the  discussion  of  the  case,  threw  out  something 
of  that  kind,  saying  it  had  been  so  determined  in  dmnpe's  case,  Cro.  Eliz.  39. 
But  that  appears  to  have  been  a  very  diflerent  case.  Margaret  BoremoHf 
copyholder  in  fee,  married  J,  Ciampe,  and  afterwards  she  and  her  husband 
•urrendered  the  land,  per  nomen  of  the  reversion  after  the  death  of  the  hus- 
band and  wife,  to  the  use  of  the  plaintiff  in  fee ;  the  wife  died,  and  afterwards 
the  husband  died,  and  the  plaintiflT  entered,  l^e  defendant  was  customary 
hetr  of  Margaret  Clampe,  and  judgment  was  given  ibr  the  defendant.  Now, 
it  is  clear  that  the  surrender  in  that  ease  wa«  void,  being  of  a  reversion  which 
*7851  ^^  surrenderers  had  not.  According  to  *the  report  by  GtMolt^  one 
-'  ground  of  the  decision  in  Simpion  v.  S^theme  was,  ihat  the  remainder 
to  /.  S.  was  to  begin  upon  a  condition  precedent,  which  was  never  performed. 
In  the  supplement  to  Co.  Copy.  144,  the  ^ase  of  Simpson  v.  Sothtme  is 
mentioned,  ae  deciding  that  a  surrender  must  be  to  auch  a  person,  or  his  use, 
who  is  in  esse^  and  capable  of  auch  a  surrender,  <Mr  that  may  take  presently  by 
force  of  the  siurender ;  and  on  that  ground  the  surrender  to  the  use  of  the 
infant  in  venire  sa  mere  was  held  bad.  Probably  that  was  the  real  ground  of 
the  decision ;  for  in  Bulstr.,  Coke^  C.  J.,  is  made  to  liken  tfie  case  to  a  devise 
lo  an  infant  in  ventre  sa  mere^  which  he  said  could  not  be  good.  The  law,  as 
bid  down  in  Co.  Copy.  81,  is,  however,  at  variance  with  the  decision  ta 
Sinmson  v.  Sotkeme,  It  is  there  said,  that  ^  ia  customary  grants  upon  snr* 
renaers,  the  law  is  not  so  strict  as  in  grants  at  the  common  law ;  for  in  grants 
at  tbe  common  law.  if  the  grantee  ^  not  in  rerwm  nott/ra,  and  able  to  take  by 
virtue  of  the  granV.  presenUy  upon  the  grant  nsade,  it  is  merely  void;  but  in 
customary  grants  upon  eurrenaers  the  law  is  otherwise."  And  then  Lord 
Coke  goes  on  to  state  that  a  surrender  to  him  that  shall  be  heir  of  J,  S.,  or  to 
y.  SJ's  next  child  is  good.  On  the  other  side,  Gilb.  Tenures,  250,  may  be 
relied  on,  where  he  approves  of  the  decinon  in  Simpson  v.  So/Aeme,  as 
fe}/oned  in  Cro.  Jac.  This  is  eontrovserled  in  Feame'e  Cont  Rem.  276,  64i 
edit.,  citing  Paulter  v.  Carnhill,  and  Stacker  v.  Edwards,  2  Show.  398,  whieh 
latter  case  was  as  follows  :  **  A  surrender  of  a  copyhold  tenement  was  made  to 
file  use  of  himself  for  life,  and  after  to  the  use  of  J^.,  his  youngest  son,  and  the 
*7SA1  ^^^^  ^^  ^^  body,  if  he  attain  to  the  age  cf  eighteen  years ;  and  *if  he 
J  die  before  he  attain  to  that  age  without  issue  njale,  then  to  his  right 
hetns."  The  question  was,  whether  this  was  a  contingent  remainder,  or 
whether  it  should  attach  immediately  upon  the  death  of  tenant  for  Iife«  And  il 
was  held  that  it  attached  immediately.  This  case  is  also  reported  in  3  Lev. 
192,  as  if  it  arose  upon  a  will  of  copyhold  in  Watk.  on  Copy.  c.  5.  p.  30ft, 
and  it  is  assumed  to  have  been  so.  That,  however,  is  a  mistake,. as  appean 
■■       '"       ■      "^  of  tf 


by  a  note  to  Bromfidd  v.  Crowder,  1  N.  R.  824.  But  in  neither  of 
reports  does  it  appear  that  the  validity  of  such  a  conditional  surrender*  to  take 
ctfect  on  the  death  of  the  son  under  eighteen  years  of  ve,  was  doubted, 
lliere  are  indeed  cases  in  which  it  has  hem  eaid  thai  sorren&rs  of  eopyh(^ 
are  common  law  conveyances,  and  to  be  ao  cooskned :  and  these  expKftiiens 
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may  be  relied  on  for  the  defendant  Thus  in  Lovell  ▼.  Lovell^  3  Atk.  11, 
Lord  Hardwickt  says,  ^  Surrenders  of  copyhold  estates  are  to  be  construed  as 
deeds  and  conveyances  at  common  law,  and  twt  as  a  wiilJ'^  Now  it  may  be 
perfectly  true  that  surrenders  ought  to  be  construed  as  conveyances  at  common 
law  and  yet  they  may  not  take  effect  in  the  same  way.  The  words  '*  and  not 
as  a  will,**  show  that  the  observation  merely  applied  to  the  interpretation  to  be 
put  upon  the  words  of  the  surrender ;  and  this  is  confirmed  by  what  follows 
immediately  afler  the  passage  before  cited,  **And,  as  Mr,  Ford  said,  a 
springing  use  in  a  copyhold  estate  would  be  construed  as  a  springing  use  in  a 
freehold,"  In  Fisher  v.  Wigg.  1  P.  W,  14 ;  1  Ld.  Raym,  622.  Holt.  C.  J., 
said  that  **  copyhold  lands  do  not  differ  in  construction  of  law  from  freehold 
lands,  and  surrenders  of  copyholds  must  be  governed  by  the  same  rules  as 
conveyances  at  common  Uw;*'  but  that  only  applied  to  the  meaning  to 
*be  given  to  certain  words,  and  the  majority  of  the  court  were  of  a  dif*  r«i^g.» 
ferent  opinion ;  and  Watldns^  on  Copy.  vol.  i.  p,  1 12,  admits  that  if  ^ 
that  be  the  law,  surrenders  are  not  to  be  construed  as  common  law  conveyances. 
If  estates  to  commence  in  fuiuro  may  be  limited  on  a  surrender  of  copyholds, 
it  seems  to  follow  that  a  power  may  be  reserved  to  revoke  the  uses  declared  in 
the  surrenders,  and  limit  others  in  lieu  of  them.  It  appears  from  the  case  of 
Lo^dl  V.  Loveil^  that  in  the  opinion  of  Lord  Hardwicke  there  may  be  spring- 
ing uses  limited  upon  a  surrender  of  copyholds ;  and  in  Roe  v.  Griffiths^  4 
Burr.  1053 ;  Doe  v.  Morgan^  7  T.  R.  103,  and  Lord  Kensington  v,  Mansell^ 
13  Yes.  240,  the  point  was  not  discussed ,  but  it  seems  to  have  been  taken  for 
granted  that  a  surrender  of  copyholds  to  certain  uses,  with  power  to  tlie  surren- 
derer  to  declare  other  uses  by  deed  or  will,  was  good.  Where  a  surrender  is 
made  to  the  use  of  a  will,  it  does  not  appear  to  have  been  ever  doubted  that  the 
devisor  might  limit  shifting  or  springing  uses,  so  as  to  have  the  effect  of 
devesting  prior  vested  estates,  WeUcoke  v.  Hammond^  cited  in  Boraston's 
case,  3  Co.  20;  Brum  and  Cawsen's  case,  3  Leon.  115;  Taylor  ▼.  Taylor^ 
1  Atk.  386 ;  Driver  v.  Thompson^  4  Taunt  294 ;  Doe  v.  Barthrop,  5  TaunU 
382 ;  Holder  v.  Preslan.  2  Wils.  400.  Now  a  will  does  not  operate  as  a 
devise  of  copyholds,  but  as  a  declaration  of  the  uses  of  the  surrender  ;  and  it 
would  be  difficult  to  assign  any  good  reason  why  uses  declared  in  that  mode 
should  be  supported,  if  they  ought  not  when  declared  in  any  other  instrument 
In  the  case  of  freeholds,  shifUng  or  springing  uses  might,  before  the  statute,  be 
declared  upon  a  feoffment  to  uses,  (although  a  freehmd  could  not  be  given  to 
commence  in  futuro^)  for  in  such  *case  we  freehold  remained  in  the  r«-M 
same  person.  This  rule  applies  also  to  copyholds,  for  the  freehold  i- 
remains  in  the  lord.  There  may  be  some  reason  why  words  in  a  will  of 
copyholds  should  suffice  to  raise  such  uses,  which  would  be  insufficient  in  a 
deed,  because  the  testator  is  supposed  to  be  inops  consilii^  but  tliere  does  not 
appear  to  be  any  reason  why  that  should  be  allowed  to  be  done  by  will,  which 
cannot  be  done  by  any  form  of  words  in  a  deed,  each  being  nothing  more  than 
a  declaration  of  uses  upon  a  surrender.  In  practice  copyholds  were  for  a  long 
series  of  years  made  the  subject  of  such  setUements  as  that  in  question ;  and 
precedents  may  be  found  in  the  English  Copyholder,  p.  385,  and  Horseman's 
Precedents,  vol.  ii.  468 ;  vol,  iii,  425.  Nor  was  the  validity  of  them  ever 
questioned  in  modem  times,  until  the  doubt  suggested  in  Gilb.  Tenures,  259, 
was  revived,  in  Watkins  on  Copy.,  c.  5.  It  is  important  that  such  settlements 
should  be  held  good,  and  that  parties  should  not  be  compelled  to  make  them 
by  way  of  trust ;  for  then  it  is  necessary  to  resort  to  a  court  of  equity,  in  order 
to  compel  a  performance  of  the  trusts.  Besides,  the  rolls  of  the  manor  are 
properly  evidence  of  the  copyholder's  title ;  but  the  stewards  will  not  enter 
trusts  upon  the  rolls.  Again,  trustees  may  defeat  the  trusts  by  committing  a 
forfeiture ;  or  by  accident  their  estate  may  escheat,  and  in  either  case  the  lord 
nould  hold  by  tide  paramount  the  trusts,  and  not  subject  to  them. 

G.  B.  CrosSi  contra.    The  plaintiff,  S.  Boddington^  has  not  an  estate  in  fee- 
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simple  in  the  copyhold  premises  in  question.  If  the  power  reserved  in  the 
*7801   B®^^^°^®°^  ^  revoke  the  old  and  appoint  new  uses,  be  good,  it  must  *be 

-I  admitted  that  it  has  been  well  executed.  But  it  is  clear  that  such  a 
power  would  be  bad  widi  respect  to  common  law  conveyances  of  freeholds  ;  and 
it  has  been  frequently  held  that  surrenders  of  copyholds  are  to  be  treated  as 
common  law  conveyances.  It  is  also  at  variance  with  the  principles  of  the  law 
relating  to  copyholds ;  for  it  has  the  effect  of  destroying  prior  vested  estates  ; 
and  it  is  a  general  rule,  that  no  vested  estates  of  copyhold  can  be  divested, 
except  by  surrender.  It  is  said,  that  the  freehold  remaining  in  the  lord  is  suffi- 
cient to  support  all  uses  and  trusts  declared  of  the  lands;  and  he  is  compared 
to  the  feoffee  to  uses  of  freeholds ;  but  there  is  this  important  distinction  in  the 
latter  case.  Before  the  statute  of  uses  the  legal  estate  was  in  the  feoffee  ;  in 
the  case  of'copyholds  it  is  in  the  tenant,  and  not  in  the  lord.  The  various  inci- 
dents of  copyholds  of  inheritance  show  that  the  legal  estate  is  in  the  copyholder, 
and  his  estate  is  sufficient  to  support  the  trusts,  so  that  there  will  be  no  practi- 
cal inconvenience  in  holding  the  power  in  question  to  be  void,  for  springing  and 
executory  uses  may  be  limited  by  way  of  trust.  The  descent  of  copyholds 
follows  the  rules  of  the  common  law,  Supplement  to  Co,  Copy.  116,  Smith  v. 
THgg9,  I  Str.  487.  So,  if  a  devise  be  made  to  the  customary  heir,  he  is  in  by 
descent  and  not  by  the  will:  Doe  Dem,  Shewen  v.  Wroot^  5  East,  132 ;  and 
in  Doe  v.  Barthrop,  5  Taunt,  382,  wli  ^re  copyholder  in  fee  devised  to  R,  K. 
and  C  J.,  and  their  heirs  in  trust,  to  permit  and  suffer  JVf.  A,  S*f  or  her  assigns, 
to  receive  the  rents  and  profits  during  her  life,  and  subject  to  such  estate  and 
interest  of  M,  A,  S,f  unto  such  person  or  persons,  for  such  estates,  &c.  as  M. 
A.  S,  should  by  deed  or  will  appoint,  it  was  held  that  the  legal  estate  in  the 
*7001   ^^^^^^  *should  be  carried  only  so  far  as  was  necessary  to  effectuate 

-I  the  intention  of  the  devisor,  that  the  trust  would  be  executed  by  limiting 
to  the  trustees  a  base  fee,  determmable  with  the  life  of  M.  A,  S.^  and  that 
therefore  the  legal  estate  went  over  from  them  when  the  life  estate  of  M.  A.  S. 
determined.  'Hie  result  of  all  these  cases  is,  that  the  legal  estate  of  copyholds 
never  was  fiduciary,  but  always  remained  in  the  copyholder ;  all  the  incidents 
were  at  common  law,  and  enforceable  in  the  common  law  courts ;  and  it  has 
frequently  been  said,  that  a  conveyance  by  surrender  and  admittance  is  a  com- 
mon law  conveyance,  and  subject  to  the  rules  of  the  common  law.  In  lUher 
V.  ff^gg,  1  P.  W.  14,  this  was  the  opinion  oi  HoU^  C.  J.,  although  Oould  and 
ThirtOHy  Js.,  differed  from  him ;  and  in  Idle  v.  Cook^  1  P.  W.  70,  which 
occurred  very  few  years  afler,  the  majority  of  the  court  concurred  with  Holtf 
C.  J.,  in  holding,  that  a  surrender  was  to  be  considered  as  a  common  law  con- 
veyance. In  that  case,  PowU^  J.,  in  discussing  the  question,  what  words  were 
sufficient  to  create  an  estate  tail  in  a  surrender,  says :  **  In  a  conveyance  at 
common  law,  a«  this  m,  the  donor  must  by  express  words  give  direction  from 
whose  body  the  heirs  inheritable  are  to  issue."  Again,  in  Sutton  v.  Sutton^ 
2  Atk.  101,  it  is  said :  **  In  the  cases  of  surrenders  of  copyhold  estates  the 
same  construction  must  take  place,  as  in  all  other  conveyances  at  law  ;  and  so 
held,  in  Idle  v.  Cook^  by  the  whole  court,t  that  a  limitation  of  uses  in  a  copy- 
hold surrender  must  be  construed  by  the  same  rules  as  if  it  were  a  limitation  in 
any  other  conveyance  at  common  law."  The  same  was  held  by  Lord  Hard' 
^Q. ,  wicke  in  Lonell  v.  Lovell,  and  by  Lord  Kenyon  in  Wright  *v.  Kempf 
^^*J  3  T.  R.  470.  In  GiJb.  Tenures,  258.  it  is  laid  down,  that  "  as  well 
estates  as  descents  of  copyholds,  are  to  be  guided  according  to  the  rules  of  com- 
mon law,  as  a  necessary  consequence  upon  the  customary  estates."  And 
accordingly  we  find  many  cases  in  which  it  has  been  held,  that  customary 
estates  of  freehold  cannot  be  made  to  commence  m  future.  In  DunnaLy,  OUea^ 
1  Brownl.  41,  it  was  held,  that  **If  I  surrender  to  the  use  of  B.  af)er  my 
decease,  it  is  not  good."     And  in  Clamp' 9  case,  as  reported  by  Leon^  4  Leon. 

t  Accqrdiog  to  the  report  in  1  P.  W.  70.  GovkU,  J.,  differed  with  the  rest  of  he  oourt. 
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8i  **  A  copyholder  ia  poaeesf  ion  surrendered  the  revenion  of  his  land  pott 
mortem  auam  to  the  brd  to  an  use,  &,c. ;  it  was  aciyu^ged  that  thereby  nothing 
passed/^  In  Seagood  y*  Hone,  Cro.  Car.  366.  the  aame  jprincipLe  was  reoof- 
nised,  John  Rtevt^  copyholder  in  fee,  surrendered  to  the  use  of  oertain  per^ 
sons,  wiih  this  stipulation,  *'  this  surrender  not  to  stand  and  be  in  full  force  until 
after  the  death  of  J.  /?/'  J.  R,  died,  and  the  surrender  was  presented  at  the 
next  court,  and  the  surrenderees  admitted,  and  upon  that  clause  it  was  resolvedt 
**  that  the  surrender  was  good,  and  that  clause,  beic^  repugnant  to  the  premises, 
shall  be  rejected  as  void  and  idle,  and  shall  not  destroy  the  premises  ;'*  whence 
it  may  be  infern^d  that  such  a  clause  if  not  void,  would  have  rendered  the  sui^ 
render  inoperative.  Simpson  v.  Sothtrnt  is  a  very  important  case.  According 
to  the  report  in  Cro.  Jac,  it  was  there  expressly  decided,  first, '» that  a  copy- 
holder in  fee  cannot  surrender  habendum  after  his  death,  no  more  than  a  tenant 
in  fee  can  convey  his  lands  habendum  afler  his  death,  for  then  he  should  leave 
a  particular  estate  in  himself,  which  is  against  the  rules  of  law,  and  there  is  sot 
any  difference  betwixt  a  copyhold  and  a  freehold  to  that  purpose."  Secondly, 
that  a  'conditional  surrender  to  operate  m  future  is  bad.  And  although  r^t^ 
the  report  in  2  Bulst.  is  somewhat  different,  yet  it  is  not  according  to  '> 
that  account  by  any  means  an  authority  for  the  plaintiff.  Cake^  C.  J.«  is  theie 
made  to  say,  the  case  may  perad  venture  somewnat  vary  firom  Ciampe^t  case, 
because  in  the  latter  the  surrender  was  post  moriem%  in  the  former  habendum 
post  mortem  ;  but  Houghton^  3^  says,  **  a  surrender  of  a  copyhold  estate  to  the 
use  of  another  is  a  conveyance,  and  a  man  cannot  make  a  conveyance  to  begin 
upon  a  contingency  ;  no  ca«e  there  is  of  this  :*'  and  Coke  J.  adds,  **  By  devise 
such  an  estate  might  be  made,  but  not  so  as  here  it  is,  in  point  of  a  surrender, 
which  cannot  be  food."  In  Barker  v.  Taylor^  Golb.  45 1«  Gampe's  case  is 
recognized ;  and  the  same  point  was  ruled  in  Bambridgt  y,  JMiittonA  The 
case  of  Atkn  v.  Nash^  cited  on  the  other  side  from  Noy^s  reports,  is  very  dif- 
ferently reported  t>y  BroumloWt  Part  i.  127,  it  is  there  said  that  the  surrender 
was  to  the  second  son  for  life,  ai\er  the  death  of  the  tenant  and  his  heirs,  and  it 
was  adjudged  no/  to  be  a  good  surrender ;  and  in  the  Lex  Custum.  U7«  the 
case  as  reported  by  Noy  is  said  to  be  a  bad  decision.  Jtoe  v.  Griffits^  ajid  the 
whole  of  that  class  of  cases  where  the  question  was  not  discussed,  but  the 
whole  passed  sub  silentiOf  cannot  have  any  weight*  But  supposing  a  surren- 
der to  take  effect  in  futuro  could  be  valid,  still  it  does  not  follow  that  a  vested 
estate  in  a  copyhold  can  be  defeated  by  the  execution  of  a  power  to  revoke  the 
uses  of  a  surrender  and  declare  others  in  Hen  of  them.  In  a  note  to  Gilb,  on 
uses^  8S3,  Mr.  Sugden  expresses  his  opinion  that  a  vested  estate  cannot  be  S9 
defeated,  *and  he  relies  upon  Co,  Copy,  s.  86,  p.  83.,  where  it  is  laid  t^ma 
down  that  **  a  copyhold  interest  cannot  be  tranferred  by  any  other  '- 
assurance  than  by  copy  of  court  roll  according  to  the  custom.'*  A  passage  was 
cited  from  Co,  copy.  81,  to  show  that  in  customary  grants  upon  surrenders  the 
law  is  not  so  strict  as  in  grants  at  the  common  law,  and  some  instances  of  sur^ 
renders  to  the  use  of  persons  not  in  esse  were  put;  but  Lord  Coke  proceeds, 
**  The  reason  of  the  law  is  this ;  a  surrender  is  a  thiitf  executory,  which  is  ex^ 
cuted  by  the  subsequent  admittance,  and  nothing  at  ^  is  invested  in  the  grantee 
before  Uie  lord  hath  admitted  him  according  to  the  surrender ;  and,  therefore, 
if  at  (he  time  of  the  admittance  the  grantee  be  in  rerum  naturOf  and  able  to  take, 
that  will  serve."  There  is  not  a  word  there  to  support  the  opinion  that  a 
vested  estate  of  copyhold  may  be  devested  by  the  execution  of  a  power.  If 
then  the  Court  should  be  of  opinion  that  a  surrender  to  uses  tp  arise  in  futuro 
may  be  eood,  stiU  the  plaintiff  cannot  be  entitied  to  judgment,  unless  it  is  fur- 
ther held  that  a  power  to  revoke  vested  estates  and  limit  new  ones  may  be 
reserved  in  the  deed  originaSy  declaring  the  uses  of  the  surrender, 

T  March,  176.    This  report  eonttini  the  argoment  of  the  pleintiflTe  counsel  only,  and 
eoneludeg  with  a  prayer  of  jadgoient ;  jh9  rewlt  does  not  i^pear. 
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7Tnn«y,  in  reply.  It  miMt  be  admitted  tiiat  &  eopyholder  has  the  legal  estate, 
but  the  question  tttrm  vpon  the  apph'eatioii  of  the  iiieideiita  fo  such  estate*  It 
is  said  that  a  Tested  estate  will  ia  (his  ease  be  destroyed^  if  the  power  is  h^ld 
food,  but  in  the  case  of  a  sarrender  by  a  eopyholder  in  fee  to  him  who  shaH  be 
Eeir  of  J.  ^.,  until  the  hei^  is  aseertained,  the  estate  remains  in  the  surrenderer» 
and  that  is  aftefwai^  detested.  80  in  the  ease  of  a  surrender  to  the  use  of  an 
intended  wife  after  the  marriage,  and  in  the  mean  time  to  the  use  of  the 
*7041  ^"u^^^®'^  ^^  ^  henrs,  which  was  the  state  of  &cts  in  Bently  ▼• 
-I  DdamoTt  Freem.  267.  In  like  manner  here  the  estate  may  be  derested, 
the  power  to  do  that  being  reserved  by  the  same  instrument  by  which  the  estate 
was  originally  grahted.  The  case  o(  Simpwn  r.  Sotheme  could  not  decide 
that  shifting  uses  of  copyholdfl  were  not  good«  for  Cokt  C.  J.  there  said  it  was 
unnecessary  to  give  an  opimon  upon  the  point.  The  case  at  the  utmost  only 
decided  that  a  surrender  must  be  an  immediate  conveyance,  and  determined 
nothing  as  to  the  uses  which  miff ht  be  declared  upon  it.  As  to  the  report  of 
JUkn  V.  Nash  by  BroumhWf  where  it  is  said  that  *•  a  surrender  to  .a.,  after 
the  detUti  of  B.  and  his  heirs,"  was  bad ;  that  is  very  true,  because  it  would 
tend  to  a  perpetuitVi  but  ntn  eonatant^  it  would  have  been  held  bad  if  the  words 
and  hit  heirs  had  been  omitled.  Shifting  and  springing  or  executory  limitations 
are  allowed  in  wUkt  because  they  do  not  contravene  any  rales  of  law,  as  wills 
do  not  convey  lands  by  transmutation  of  possession.  The  same  reasoning 
applies  to  surrenders  of  copyholds,  which  may,  therefore,  in  like  manner  be 
limited  to  such  uses. 

Cur,  adv.  vuU* 

The  following  eertifioate  was  afterwards  sent : 

This  case  has  been  ai^ed  before  us  by  counsel.  We  have  considered  it, 
and  are  of  opinion,  that  the  plaintiff  has  an  estate  in  fee  simple  at  the  will  of  the 
lord,  according  to  the  custom  of  the  said  manor,  in  the  said  copyhold  messuages 
and  hereditaments  with  the  appurtenances. 

C  Abbott, 
J.  Batlet, 

O.  9.  HOLROTD.! 

t  LittledaU  J.  not  having  heard  tbe  wbola  arfomsnt,  did  not  sigB  tbs  certifieats. 


•WSJ  •KULE  OP  COURT. 

Triniiy  Term,  1  Oeo.  4,  1820. 

Wb>ii>as  by  statute  6  Oeo.  4,  e.  00,  #.  38,  a  movision  is  made,  that  where 
a  rule  shall  be  dra#n  up  for  a  view,  the  rule  shall,  if  the  Court  or  Judge  grant- 
ing ihe  same  think  fitf  require  the  penon  applying  ibr  the  view  to  deposit  in 
the  hands  of  the  under  sheriff  a  sum  of  money,  to  be  named  in  the  rale,  for 
payment  of  the  ^penees  of  tfie  view. 

And  wheveaa  it »  desirable  that  some  general  rede  should  be  made  upon  this 
soMeet: 

fr  ts,  tig>ktyo(tt  etMift w.  That  upon  every  apiAxcation  for  a  view  there 
shall  be  an  affidavit  stating  iw  place  at  which  the  view  is  to  be  nnde,  and  the 
distance  thereof  from  the  ofiee  of  the  tmder  sheriff,  that  the  sum  to  be  deposited 
shall  be  10/.  in  case  of  a  common  juryt  and  10/.  in  case  of  a  special  jurjTi  if 
meh  distanoe  dc  noC  eteeed  Ave  mnei  1  and  16L  in  case  of  a  eommoo  jury, 
andSl/.  bcaseofasMcial  juiytif  k  be  above  five  milss ;  and  If  mdi  earn 
shall  be  more  than  sufficient  to  pay  ihsr  expeftsee  ef  te  Hew,  the  s«|Aas  shaU 
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forthwith  be  retamed  to  the  attorney  of  the  party  who  obtained  the  view ;  and 
if  such  sum  shall  not  be  sufficient  to  pay  such  expenses,  the  deficiency  shaU 
forthwith  be  paid  by  such  attorney  to  the  under  sheriff:  And  it  is  further 
ordered,  That  the  under  sheriff  shall  pay  and  shall  account  for  the  money  so 
deposited,  according  to  the  scale  following,  that  is  to  say,  r^g^ 

*For  travelling  expenses  to  the  under  sheriff,  the  showers,  and  ^ 

jurymen,  each,  per  mile,  -  •  •  -      0     I    0 

Fee  to  the  under  sheriff,  where  the  distance  does  not  exceed  five 

miles  from  his  office,        •  -  •  •  -110 

Where  such  distance  exceeds  five  mUes,  •  -  2    2    0 

And  in  case  he  shall  be  necessarily  absent  more  than  one  day, 
then  for  each  day  after  the  first,  a  fiirther  fee  of  -  110 

'  Fee  to  each  of  the  showers  the  same  as  to  the  under 
sheriff,  calculating  the  distance  from  their  respective  places 
of  abode. 
Fee  to  each  common  juryman,  per  diem,  -  •  0    6    0 

Fee  to  each  special  juryman,  per  diem,       •  •  •       1     1    0 

Allowance  for  refreshment  to  the  under  sherifft  for  showers,  and 

jurymen,  whether  common  or  special,  each,  per  diem,       -      0    6    0 
To  the  bailiff,  for  summoning  each  juryman  whose  residence  is 
not  more  than  five  miles  dwtant  from  the  office  of  the  under 
sheriff,     •  •  •  -  -  -  -026 

And  for  each  whose  residence  does  exceed  five  miles,  .of  such 

distance,         •  -  •  •  -  -  060 

BY  THE  COURT. 


•The  KING  v.  THOMAS  WILLIAM  COKE,  Esq.t         [nO? 

Where  a  poor-rate  wat  imposed  upon  **  a  lighthonae,  together  with  the  datiea  and  contri- 
bution money  payable  in  reapeci  of  ahipa  passing  by  the  same,"  and  the  lighthouse  was 
occupied  by  a  servant  of  the  owner,  and  was  situated  in  the  parish,  but  the  duties  were 
collected  out  of  the  parish :  Held,  that  these  duties  did  not  constitute  part  of  the  annual 
profits  of  the  house  or  land  where  the  light  was  placed,  and  were  not  rateable  to  the 
poor. 

Upon  an  appeal  by  T.  fV.  Coke^  Esq.,  against  a  rate  for  the  relief  of  the 
poor  of  the  parish  of  Lydd^  the  sessions  confirmed  the  rate,  subject  to  the 
opinion  of  this  court  upon  the  following  case  : 

By  letters  patent,  dated  the  28th  of  •/t/ne,  13  O,  2,  that  king  granted  to 
Thoma9  'I^ord  LovelU  his  executors,  ditc.,  all  that  the  lightfiouse  at  or  near 
DungenesSf  in  the  county  of  JTen/,  and  free  leave,  license,  power,  and  autho- 
rity to  maiutain,  continue,  and  renew  the  same  with  lights,  to  be  continually 
burning  therein  in  the  night  season,  from  time  to  time ;  and,  (if  need  were,)  to 
alter,  remove,  and  change  the  same,  and  to  rebuild  another  at  any  place  near 
the  same,  by  the  advice  or  direction  of  the  master,  wardens,  and  assistants  of 
the  Trinity  House  of  Dept/ord  Strond  for  the  time  being ;  and  such  light- 
house, so  rebuilt,  to  maintain,  continue,  and  renew  with  lights,  to  be  continually 
burning  therein  in  the  night  season,  in  such  manner  as  might  be  for  the  safe^' 
and  direction  of  the  traders  that  way  :  and  for  defraying  the  necessary  chaiges 

t  Two  or  more  Judges  of  this  court  sat  in  banc,  as  on  former  occasions,  from  7%urtUj 
the  15th  of  June  to  Saturday  the  24th  of  June  inclusive;  and  again  from  Mcmdaif  the 
80th  of  Or! o&er  to  Sflturdajf  the  4th  of  Novewiber  inclusive ;  during  which  periods  this  ani 
;the  following  cases  were  argued  and  determined. 
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in  maintaining,  continuing,  altering,  renewing,  remoying,  and  changing  or 
rebuilding  the  same,  the  king  did  thereby  grant,  that  durinff  the  term  of  years 
*7081   ^^^^^^^^  granted,  the  said  TMtna$  Lord  *Loveul  his  executors,  ^c. 

J  should  and  might  collect  and  receiye  to  his  and  their  own  proper  use, 
towards  the  chaiges  aforesaid.  Id,  by  the  ton  from  all  merchants,  masters,  or 
owners  of  all  ships,  hoys,  and  barks  passing  by  the  said  lighthouse  outward 
bound,  and  the  same  inward  bound,  and  the  same  for  strangers,  as  oAen  as 
they  should  pass  by  the  lighthouse,  for  sixty  years  from  the  24th  of  •/tme, 
1768,  subject  to  the  yeaily  rent  of  8/.  13#.  4d.  payable  to  the  crown  half 
yearly.  The  letters  patent  then  provided  for  the  collection  of  the  tolls,  and 
that  no  other  person  should  elrect  any  lighthouse  within  five  miles  of  Dungt' 
ne$9.  All  the  estate  and  inteitest  under  &e  said  letters  patent  are,  and  have  for 
many  years  past,  been  vested  in  tl^.e  appeUant  Mr.  Coke.  The  lighthouse  and 
lights  are  kept  up  at  his  expense,  and  a  person  paid  and  employed  by  him 
resides  in  the  lighthouse  for  the  purpose  of  attending,  and  attends  the  lights. 
The  duties  or  contribution  money  are  collected  at  the  various  ports  of  arrival 
and  departure,  of  ships  passing  the  lighthouse,  by  persons  paid  and  employed 
by  Mr.  Coke.  There  is  not  any  port  or  any  custom-house  within  the  town» 
liberty,  or  parish  of  Ljfdd^  nor  have  any  duties  or  contribution  money  ever 
been  collected  within  the  said  town,  liberty,  or  parish,  nor  do  any  of  the  ships, 
in  respect  of  which  the  duties  or  contribution  money  are  paid,  come  within  me 
said  town,  liber^,  or  parish,  but  the  same  pass  up  and  oown  channel  in  front 
of  the  said  parish  ana  lighthouse,  in  the  open  sea,  at  different  distances  from 
the  shore,  alonff  which  the  said  parish  extends  eight  miles  and  upwards ;  the 
lighthouse  standing  on  the  sea  shore  above  high  water  mark  and  within  the  said 
parish.  The  annual  value  of  the  lighthouse,  independendy  of  the  duties  or 
*7901  ^^°^^^^o^  money,  would  *be  4/.    Mr.  Coke  does  not  reside  or  inhabit 

-I  within  the  town,  liberty,  or  parish  of  Lyddf  nor  occupy  or  possess  any 
proper^  within  the  town,  liberty,  or  parish  in  any  manner  wnatever,  except  as 
aforesaid.  Personal  property,  stock  in  trade,  or  the  profits  of  manufactories, 
never  have  been  rated  in  the  parish  of  Lyddf  nor  are  assessed  by  the  rate  in 
question,  up  to  the  time  of  making  which  the  lighthouse  had  been  rated  as  a 
cottage  only,  at  the  sum  of  forty  shillings,  and  the  duties  or  contribution  money 
had  never  been  rated  or  taken  into  account  in  making  the  rate.  The  rate  in 
question  was  made  on  the  2d  of  ^pril,  1826,  and  Mr.  Coke  is  rated  therein  as 
**  the  occupier  of  the  lighthouse,  with  the  dudes  or  contribution  money  in 
respect  of  ships,  hoys,  and  barks  passing  by  the  same,"  the  annual  value  of 
the  same  being  stated  to  be  2260/.  The  duties  or  contribution  money  yearly 
collected  for  Mr.  Coke  under  the  above-mentioned  letters  patent  amount  to  the 
sum  assessed  in  the  rate,  over  and  above  the  expense  of  keeping  up  the  lighlr 
house  and  lights. 

Bottler^  Darhy^  and  Burton  in  support  of  the  order  of  sessions.  The 
defendant  was  liable  to  be  rated  to  the  fidl  amount  of  the  annual  profits  of  the 
lighthouse.  Those  profits  arise  principally  from  the  tolls :  and  although  tolls 
are  not  rateable,  per  «e,  yet  they  are,  when  mixed  with  a  rate  upon  other  pro- 
l^rty,  which,  as  having  substancq  and  locali^  within  the  parish,  is  properly 
rateable  there,  Rex  v.  Sir  A.  Maedoncdd^  12  £ast,  824.  Here  the  lighthouse 
has  substance  and  locality  within  the  parish,  and  is  therefore  rateable  in  respect 
•flAAi  ^^^®  *value  it  derives  from  the  tolls.  Rex  v.  Rebowe^  Bott.  142,  pi. 
^""J  177 ;  Cowp.  683,  andi?fx  v.  Tynemouthf  12  East,  46,  will  be  rehed 
upon  as  authorities  to  show  that  the  profits  of  a  lighthouse  are  not  rateable  ; 
but  in  those  cases  the  tolU  themselves  were  rated.  Here  the  rate  is  upon  the 
lighthouse,  with  the  duties  payable  in  respect  of  it.  In  Rex  v.  Tynemouik 
Iiord  EUtmborough  intimated  an  opinion,  that  the  property  could  be  rated  in 
some  other  way ;  as  if  the  lighthouse,  whose  light  is  the  meritorioua  eauee  of 
earning  the  tolls,  were  in  consequence  let  at  a  laiver  rent.  It  is  a  general  prin- 
ciple applicable  to  the  rating  of  property  of  this  description,  tiiat  the  rate  to  be 
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made  in  every  parish  must  be  ia  pioponion  to  iht  meritoriooB  cauee  of  eandiig 
profit  existing  in  that  pansh ;  fhoty  hi  tfie  eaae  of  a  canal,  the  rate  in  any  giren 
parish  through  which  (he  caaal  passea  mast  be  in  respect  of  &ni  proportion  of 
the  tolls  which  the  part  of  the  eanal  mtuate  in  the  parishy  (that  bemg  the  meri- 
torious cause  of  eammg  the  proCt  therey)  bears  t»  the  whole  canal.  Here,  the 
entire  amount  of  the  tolls  being  ascertained,  the  only  qnestion  is,  whether  the 
whole  or  any  part  of  the  toQa  10  earned  m  the  parish  of  Lydd.  It  is  true,  that 
the  vessels  from  which  the  meritorious  caase,  (the  light,}  earns  the  profit,  do 
not,  as  in  the  case  of  a  canal,  come  mto  the  parish  where  the  meritorious  canse 
exists  ;  hut  that  is  immaterial  if  the  lighthouse  yield  an  annual  profit  there,  foi 
that  annual  profit  is  rateable  whetfier  it  be  derived  from  the  aetoal  produce  of 
the  land,  or  from  a  chattel  annexed  to  (he  fireehold,  or  firom  a  privOege  attached 
to  it.  Any  principle,  therefore,  which  affects  the  rateability  of  land  where  the 
profit  arises  from  actual  produce,  will  equally  *afiect  it  where  the  pro-  r«gAi 
fits  arise  from  a  chattel  annexed  or  a  privilege  attached  to  it.  Now,  '- 
the  case  of  Rex  v.  TTke  New  River  Company^  I  M.  dc  S.  509,  is  an  authority 
to  show,  that  where  the  profits  of  the  land  are  derived  from  actual  produce, 
those  profits  are  rateable  although  they  arise  or  are  received  out  of  the  district 
in  respect  of  which  the  rate  is  made.  There  the  water  could  not  become  valua- 
ble to  the  company  until  it  was  conveyed  to  London  or  Weitmimier ;  and  the 
court  were  of  opinion,  that  the  land  was  rateable  in  respect  of  its  improved 
value  in  AmwelU  although  the  profits  were  received  out  of  the  parish.  Upon 
the  authority  of  that  case,  dierefore,  the  lighthouse  must  be  rateable  for  all  its 
profits,  by  reason  of  its  being  locally  valuable  in  Lydd  and  earning  the  tolls 
diere,  although  the  profits  be  derived  from  ships  which  do  not  come  within  the 
parish.  Tht  light,  as  was  said  of  the  water  in  the  case  of  the  iVirfi^  R%ver% 
may  here  be  considered  actual  produce ;  and  if  so,  it  is  immaterial  whether  its 
intrinsic  property  convey  it  to  the  ships,  or  whether  it  be  conveyed  by  other 
means  as  the  water  was  in  the  case  of  Rex  v.  The  New  Rwer  Company.  In 
that  case  the  produce  could  not  be  valuable  in  a  different  parish  from  that  in 
which  the  rate  was  made,  until  it  was  detached  from  the  local  visible  property ; 
but  in  this  case  the  light,  (for  the  opportunity  of  using  which  the  ships  are  to 
{lay,)  remains  attached  to  the  local  property  in  the  parish  of  Lydd  at  (he  veiy 
time  when  it  becomes  valoable,  and,  indeed,  would  be  of  no  value  were  it  not 
attached  to  it.  [Bayley^  J.  The  buflding,  if  let  at  a  •higher*  rent  in  r^^^ 
consequence  of  the  fight  beingm  it,  might  have  been  rateable  for  its  ^ 
improved  rent.^  In  Rex  v.  The  New  River  Company ^  Lord  EOenborough 
said,  that  that  circumstance  made  no  difierence,  except  that  the  rent  was  a  more 
easy  criterion  of  the  value.  There  are  other  decided  cases  where  the  objec- 
fion,  that  the  valoe  was  derived  from  extrinsic  circumstances,  might  have  been 
taken  if  it  had  been  thought  available,  as  in  Rex  v.  The  Mayor  of  Londonf 
4  T.  R.  21,  and  Rex  v.  f%e  Sirmingham  Gat  Light  and  Coke  Company^ 
1  B.  dc  C.  500.  In  the  former  case  it  was  not  found  that  the  barges,  whidi 
paid^  the  tolb,  ever  came  into  die  parish  in  respect  of  which  the  rates  were 
paid,  or  in  the  latter,  that  the  consumption  of  the  gas  took  place  in  the  parish. 
iHolroyd^  J.  The  benefit  in  this  case  is  not  conferred  withm  die  parkh.] 
The  liffht  is  in  the  parish  of  Lydd  and  confers  die  benefit,  and  in  consequence 
of  conferring  that  benefit  becomes  valuable  to  the  occapier.  Besides,  it  is  not 
essential  that  the  benefit  should  be  conferred  in  die  panah,  for  in  Rex  v.  Tki 
New  River  Company^  no  benefit,  by  the  terms  of  die  charter,  could  be  confisr- 
led  upon  the  company  until  the  water  arrived  in  London  or  WeetminUert  and 
yet  the  visible  property  in  AmweU  was  held  (0  be  rateable  in  respect  oUbn 
profit  derived  from  that  benefit.  This  lighthouse  is  valuable  m  respect  of  iH 
toUs,  on  die  ground  that  die  defendant  has  an  exclnsive  privSege  of  maintain' 
ii^,  in  the  parish  of  Lydd^  the  Ughthonae  with  lights ;  and,  although  die  grantee 
tmght  pull  down  die  ti^diouae  and  bu3d  another,  st31  that  othor  must  be  in 
die  parish  of  Lydd.    llie  light,  at  all  events,  makes  diis  house  more  valnafaie 
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^031  ^  '^°^  ^  ^^  continues  m  the  house,  in  the  same  manner  as  a  billiard 
J  table  or  any  other  chattel  annexed  to  the  freehold,  so  long  as  it  remains, 
gives  the  freehold  a  greater  annual  value.  [^Bayley^  i.  The  light  need  not  be 
attached  to  the  freehold,  it  might  be  placed  on  the  end  of  a  pole.]  The  words 
of  the  patent  are,  *<  build  and  renew  the  same  with  lights,*'  so  that  it  clearly 
contemplated  that  the  light  should  be  attached  to  the  freehold,  but  this  does  not 
affect  the  question.  In  the  case  of  a  soke  mill,  the  abstract  right  to  the  mid- 
ture  forms  part  of  the  rateable  value  of  the  mill.  Rex  v.  Bradford^  4  M.  k,  S. 
317,  the  privilege  of  selling  liquors  was  considered  a  profit  appurtenant  to  a 
particular  house  arising  from  its  local  situation.  The  privilege,  therefore,  to 
keep  the  light  in  the  house  being  profitable,  the  profits  give  a  value  to  the 
house. 

Nolan  and  7\ndatt  contra.  Tolls  are  not  rateable  per  te,  and  in  order  to 
make  them  rateable  where  the  proprietor  of  the  tolls  resides  out  of  the  district 
for  which  the  rate  is  made,  they  must  be  annexed  to  something  real  and  sub< 
stantial,  locally  situate  within  the  district  rated,  or  accrue  there  as  profits  in 
respect  of  the  use  of  the  land  there  occupied  by  the  person  assessed.  First,  the 
privilege  of  keeping  the  light  or  the  tolls  payable  in  respect  of  it  are  not  appuPi 
tenant  to  any  particular  land  or  house  in  JLydd,  The  object  of  the  grant  may 
be  attained  without  fixing  the  light  in  any  building,  as  by  placing  it  in  a  move- 
able frame.  The  privilege  is  not  connected  wim  or  appurtenant  to  the  house 
*8041  ^'  ^^'  although  it  be  exercised  there.  Suppose  that  instead  of  *havin2 
-I  the  privilege  of  burning  a  li^ht  granted  to  him,  the  defendant  had  enjoyed 
the  privilege  of  firing  a  gun,  or  of  ringing  a  bell,  d&c,  with  tolls  payable  by  ships 
passing,  and  that  he  had  placed  his  cannon  in  a  bastion,  or  his  bell  in  a  belfry, 
he  would  not  have  been  liable  to  be  rated  for  the  tolls,  because  the  privilege 
granted  to  him  was  exercised  in  a  building  erected  upon  the  land.  Secondly, 
the  tolls  do  not  accrue  in  respect  of  any  use  of  the  land  in  the  parish  of  Lyadf 
occupied  by  the  party  assessed.  The  tolls  are  payable  for  the  use  of  the  li^ht 
out  of  the  parish,  and  not  for  any  use  made  of  ihe  land  or  house  in  the  parish 
where  the  light  is  placed.  In  that  respect  this  differs  from  all  the  cases  where 
tolls,  when  connected  with  the  land,  have  been  held  to  be  rateable.  In  the  case 
of  a  canal  the  tolls  are  paid  for  the  use  of  the  portion  of  the  canal,  locally  situate 
in  the  district.  The  tolls  arise  out  of,  and  are  inseparable  from  the  canal.  So^ 
in  the  case  of  a  soke  mill  which  is  let  at  a  higher  rent  because  it  has  a  right  to 
the  multure  of  all  the  com  and  grain,  that  forms  a  part  of  its  rateable  value, 
the  right  and  the  profit  accruing  from  it  are  inseparably  annexed  and  appur- 
tenant to  the  mill. 

Batlet,  J.  It  seems  to  me  that  this  house  is  rateable,  but  that  the  rate  to 
the  extent  to  which  the  parties  are  desirous  of  carrying  it  cannot  be  supported. 
The  rate  is  upon  the  lighthouse,  with  die  duties  or  contribution  money,  in  re* 
spect  of  ships,  hoys,  and  barques  passing  by  the  same.  To  make  the  defendant- 
rateable  to  the  full  extent  of  2000/.  a  year,  it  must  be  shown  that  he  comes 
within  the  words  of  the  stat  43  £/tz.,  and  is  the  occupier  of  a  house  or  land 
of  that  annual  value.  The  authorities  cited  in  the  course  of  the  argument  are 
*8051  d^^^^^iB^^^t®  *from  the  present  case,  except  the  two  cases  Bex  v. 
•>  Beboioet  Const  142.  pi.  177 ;  Cowp.  583,  and  Bex  v.  T^fnemouth^  12L 
East,  46,  where  it  was  expressly  decided  that  the  tolls  of  a  lighthouse  were 
not  rateable.  A  considerable  interval  of  time  elapsed  between  the  decisions 
in  those  cases.  And  where  there  has  been  one  uniform  course  of  proceeding 
as  to  property  of  this  description  for  a  very  considerable  period  of  time,  we 
onght  not  to  introduce  any  uteration,  unless  it  be  founded  upon  sound  Ikffal 
principles.  The  privilege  of  erecting  lighthouses  was,  I  apprehend,  originsJly 
m  the  Crown.  I  believe  it  was  aflerwanHs  vested  in  the  Trtntfy  Hatae.  The 
tolls  are  contributed  by  the  proprietors  of  ships,  and  if  the  sums  of  money  which 
they  from  time  to  time  pay  be  properly  proportioned,  they  will  contribute  a 
sum  sufficient  to  remunerate  the  proprietor  for  the  expence  of  keeping  up  the 
VoL.XL^87  8m2 
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Ugfa^ouse,  and  to  .leave  a  moderate  and  reasonable  profit  for  the  trcuble  of.  r^ 
newing.  the  light  If  the  proprietor  of  the  lighdiouse  be  rateable  to  the  poor, 
the  contribution  which  he  will  expect  from  the  proprietors  of  ships  must  be 
proportionally  laiger,  and  they,  in  reality,  will  p^y  the  rate,  which  will  there- 
fere  become  a  burthen  upoq  commerce.  In  Rex  ▼•  Sir  A,  Maedonald  and 
Others^  12  East,  824,  the  rate  was  upon  the  loch,  and  the  defendants  were  rated 
as^  occui^c^.in  respect  of  the  use  of  the  land  which  they  had  in  the  parish,  for 
die  loch  dues  were  payable  in  respect  of  the  use  of  the  loch  which  itself  formed 
TOirt  and  parcel  of  the  land.  In  JRex  v.  77^  Oxford  Canal  Company^  4  B.  ^ 
C.  74,  the  company  were  rated  as  the  occupiers  of  the  tounngpathrland^  and 
that  part  of  the  canal  lying  within  the  parish  of  Sow,  *The  rate  was  r^oML 
specifically  upon  the  land.  The  proprietors  of  the  canal  were  occupiers  '- 
of.  the  land,  and  it  was  in  respect  of  that  occupation,  and  that  only,  that  they 
were  chargeable.  The  decision  of  the  Court  was  that  the  Canal  Company 
were  liable  to  contribute  to  the  parish  of  Sotp  in  respect  of  the  use  of  the  land 
in  that  parish.  Bex  v.  Bradford^  4  M.  ^  S.  317,  is  very  different  from  the 
present  case.  There  the  defendant  was.  assessed  as  the  occupier  of  a  canteen. 
The  commissioners  for  the  affairs  of*  barracks  demised  to  Bradford  a  canteen 
in  Hyihe  barracks  to  hold  for  one  year,  provided  the  barrack  should  be  so  long 
held  by  government,  and  used  as  a  barrack.  Urad/ord  vrsa  tq  pay  for  the  same 
she  rent  of  15/.  for  the  canteen  and  buildings,  and  the  further  sum  of  510/.  for 
fthe  privilege  of  usiqg  the  same  as  a  canteen,  and  selling  therein  liquors  and 
'Other  articles  legally  sold  by  suttlers,  and  there  was  a  power  of  distress  for  the 
:agg;regate  amount.  It  was  held  that  the  canteen  was  rateable,  for  the  entire 
^alue  of  the  house  and  privilege,  that  beinff  a  profit  appurtenant  to  the  tenement, 
.arising  from  its  local  situation,  and  Bradford  being  the  occupier  of  a  tenement 
of  that  value.  In,  Rex  v.  7%e  New  River  Company^  1  M.  ^  S.  503,  there 
•could  be  no  doubt  that  the  rate  was  properly  imposed.  There  the  laad  in  the 
parish  of  AmwtU  produced  a  certain  quantity  of  water,  which  when  it  had 
travelled  up  to  London  fetched  a  riven  price.  TTte  New  River  Company  sold, 
in  London^  water  which  the  land  in  AmweU  produced.  There  could  be  no 
doubt  there  that  the  land  in  AmweU  yielded,  at  the  place  where  the  water  rose, 
a  profit  equal  to  the  value  of  the  water.  It  was  a  part  of  *lhe  produce  ri,«u- 
of  the  land  of  that  parish ;  for  although  it  was  sold,,  and  the  value  real-  ^ 
ized  at  a  different  i^ace,  it  stiU  constituted  part  of  the  profit  of  the  land  in  the 
parish,  and  was  rateable  there  in  the  same  manner  as  land  producing  vegetables 
IS  rateable  in  the  place  where  they  are  grown,  and  not  where  they  are  sold, 
and  that,  although  the  proprietor  of  the  land  be  under  a  contract  never  to  sell  in 
his  own  parish,  but  at  a  distant  place.  Rex  v.  The  New  River  Company^  I 
M.  &  S.  503,  does  not  bear  upon  the  present  case,  because  the  proprietor  ot  the 
lighthouse  in  this  case  is  at  liberty  either  in  that  house  or  in  any  other  which 
he  may  thiiik  fit  to  erect  or  to  rent,  to  burn  lamps,  and  to  produce  a  stream  of 
light  which  shall  be  visible  at  a  considerable  distance  at  sea.  But  even  if  by 
the  terms  of  the  letters  patent  it  were  imperative  on  the  grantee  to  bum  his 
lights  within  this  particular  lighthouse,  still  if  the  privilege  is  not  given  to  him 
by  reason  of  his  being  the  occupier  of' that  house,  it  would  not  be  appurtenant 
to,  but  distinct  from,  the  house  where  it  was  to  be  exercised;  and  the  duties 
ipayable  to  him  in  respect  of  the  light,  would  be  profits  arising  from  the  exercise 
of  that  privilege,  and  not  from  the  house  or  land  where  it  happens  to  be  exer- 
cised. The  grantee  would,  in  that  case,  have  an  exclusive  privilege  of  carrying 
on  in  that  particular  house  (if  I  may  so  express  myself,)  a  particular  descrijn 
tion  of  trade.  But  there  would  be  no  necessary  connection  between  the  free- 
hold interest  in  that  house,  and  the  light  which  is  to  be  kept  up  in  it.  The 
apparatus  which  is  to  contain  or  produce  the  light  may,  or  may  not,  be  attached 
to  (the  freehold,  and  if  it  were  *wholly  unconnected  with  the  freehold,  it  r«jn« 
might  produce  a]}  the  efifect  which  is  produced  in  a  lighthouse.  Sup-  L^^ 
pose  that  efifect  were  produced  by  hanging  ud  a  quantity  of  lighted  coals  with 
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a  reflector  behmd  tfaeniy  any  sums  payable  by  flie  owners  of  ^ipa  for  the 
benefit  which,  thev  might  by  poeaibility  derive  from  that  fire,  would  not  oonsti* 
tute  any  part  of  die  profit  of  the  home  or  land  where  the  lighted  coals  or  re^ 
flectm*  happened  to  be  placed,  but  woald  be  profits  arising  &ni  the  privilege. 
Then  as  all  the  purposes  contemplated  by  the  grant  may  be  attained  by  fonn^ 
ing  the  apparatus  to  jprodiice  the  light  in  such  a  way  as  ilot  to  be  connected 
with  the  building,  and  in  that  case  the  tolls  payable  by  the  ships  would' not 
constitute  any  part  of  the  pofits  of  the  land*  and  would  not,  therefore,  be  rata* 
able ;  it  seems  to  follow,  that  the  exclusive  privile^  of  having  the  lights,  even 
if  the  grant  required  them  to  be  placed  in  a  particular  house,  is  distinct  from 
that  house  or  building,  and  the  duties  and  contributions  are  profits  arising  from 
{tie  exercise  of  the  privilege,  and  not  from  the  house  or  land  where  it  is  exca» 
cised,  and  those  profits  are  not  rateable  as  constituting  part  of  the  value  of  thai 
house  or  land.  And  if  it  be  once  sscertained  that  the  tolls  and  duties,  ^fiatdls 
and  duties,  are  not  rateable,  then,  although  the  business  must  be  carried  on  in 
a  house,  or  even  in  this  specific  house,  a  distinction  must  be  taken  between  the 
value  of  the  house  in  which  that  particular  trade  (for  I  consider  it  a  species  of 
trade,)  is  carried  on,  and  the  profit  arising  from  the  trade  itself.  Now  here  the 
aature  of  the  trade  is  that  the  proprietor  of  the  lighthouse  is  to  keep  certain 
Bghts  burning.  Those  lights  are  not  of  necesnty  attached  to  the  freehold,  and 
•8091  '^  ^^^  ^^  °^^  attached  to  the  freehold,  they  *wonld  be  personal  property. 
^  The  proprietor  of  the  lighthouse  does  no  more  than  keep  a  candle  or  a 
fire  lighted,  and  for  keeping  his  lights,  whether  produced  by  candle,  or  by  bum* 
ing  coals,  or  by  oil,  and  for  keeping  mirrors  behind  those  lights,  the  tolls  and 
duties  which  are  tfie  subject  of  the  rate  are  imposed.  Such  tolls  down  to  the 
present  time  never  have  been  rated,  and  in  my  opinion  they  are  not  rateable. 

HoLsoYD,  J^  This  is  a  rate  made,  not  upon  tfie  lighthouse  alone,  but  on  the 
lighthouse  together  with  the  duties  or  contribution-money  in  respect  of  ships, 
hoys,  and  barks  passing  the  same.  I  am  of  opinion  that  the  lighthouse  is  rate- 
able for  the  sum  at  which  it  may  be  valued,  but  that  the  tolls  and  duties  are  not 
rateable.  We  cannot  hold  them  to  be  rateable  unless  we  overturn  the  cases  of 
Bex  V.  Rebowe^  Const.  142.  pi.  177.  Cowp.  583.  Nolan's  P.  L.  vol.  i.  p.  M, 
and  Rtx  v.  Tynenwulk^  12  East,  46,  ana  the  principles  upon  which  those 
cases  have  been  decided,  as  well  as  others  in  which  it  has  been  held,  that  tolls, 
dthough  not  rateable  per  se,  are  rateable  where  they  can  be  considered  as 
money  paid  for  the  use  and  occupation  of  the  land.  The  case  of  Rtx  v.  Rebowe 
was  very  similar  to  the  present.  There,  the  King,  by  letters  patent  granted  to 
Sir  /.  Rebowe  liberQr  to  erect  lighthouses  at  Harwich^  and  towards  the  mainte- 
nance of  them  certain  duties  and  tolls  were  made  payable  by  all  ships  passing 
or  coming  into  that  harbor.  That  was  a  franchise  granted  by  the  crown,  it 
differs  from  many  others  which  are  called  so,  but  the  privilege  granted  was  a 
franchise.  The  power  to  erect  lighthouses  originally  belonged  to  the  Lord 
•8101  ^^^  Admiral,  and  afterwards  *was  granted  to  the  TMniiy  Houit. 
J  What  is  the  toll  payable  for?  Not  for  any  benefit  received  within  the 
parish,  for  it  is  payable  every  time  the  ships  pass  the  lighthouse,  whether  any 
benefit  be  received  or  not  by  the  ships,  whether  they  pass  by  day  when 
the  lights  are  out,  or  whether  they  pass  in  the  night  when  the  lights  are 
burning.  In  Rex  v.  Rebowe  the  rate  was  made  upon  the  tolls  and  duties,  and 
Lord  Mamjield  says,  ••  They  have,  properiy  speaking,  rated  the  fire  and  the 
profits  arising  from  the  house ;  the  Pantheon  playhouse  and  other  places  of  public 
amusement  are  rated,  I  suppose,  but  not  for  their  profits."  And  after  taking  time 
to  consider,  liOrd  Mansfield  and  all  the  Judges  were  of  opinion,  that  Mr* 
Rebowe  ought  not  to  be  rated  for  the  tolls :  he  says,  **  the  properiy  is  not  in  the 
parish.'*  By  property  he  does  not  mean  the  lighthouse,  but  the  tolls,  which 
did  not  arise  from  any  benefit  received  in  the  parish  by  the  persons  paying  tolL 
He  afterwards  says,  «*  The  tolls  are  not  locally  situate  in  the  parish,  and  are  not 
rateable  there."    ^  If  they  were  to  be  considoed  as  part  of  the  money  for 
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which  the  lighthouse  might  be  rated,  they  might  have  been  rated  under  the 
denomination  of  tolls.  At  a  considerable  interval  of  time  after  the  decision  of 
that  case,  came  the  case  of  Bex  v.  TVnemotifA,  12  East,  46.  There  Mr. 
Ibwke  was  rated  for  tolls  in  respect  or  his  lighthouse.  Lord  EUenboraughf 
after  stating  that  the  case  was  similar  to  that  of  Bex  v.  Rebowe^  says,  ^  What 
local  property  is  there  within  the  township  on  which  this  rate  on  the  tolls  can 
be  levied  ?  The  tolls  are  not  received  /Aere,  nor  do  the  ships  from  which  they 
are  'collected  come  within  the  township,  the  subject  matter  of  the  rate  r«o|| 
has  no  locaHty  within  the  township."  Lord  jEUenborough  is  there  ^ 
speaking  of  the  tolls,  and  not  of  the  lighthouse  as  the  subject  matter  of  the 
rate,  for  the  lighthouse  was  within  the  township.  Now  in  this  case  the  profits 
of  the  lighthouse  arise  from  the  tolls  which  are  rated  under  the  name  of  duties 
and  contributions.  I  think,  according  to  these  two  cases,  we  must  decide  that 
the  tolls  not  being  received,  and  having  no  locality  within  the  parish  of  Lydd^ 
are  not  rateable.  In  Rex  v.  Cardington^  Cowp.  681,  the  tolls  for  passing  a 
■luice  were  rated.  There  the  party  who  paid  tfie  tolls  used  the  thing  for  the 
use  of  which  they  were  paid ;  and  the  benefit,  for  which  the  toll  was  paid,  was 
within  the  parish ;  the  Court  held,  that  whether  or  not  the  profits  of  the  sluice 
were  rated  as  tolls,  the  nature  of  the  property  rated  was  to  be  considered,  and 
^e  tolls  being  paid  for  a  use  of  somediing  which  conferred  a  benefit  within  the 
district  where  the  rate  was  made,  they  confirmed  the  rate.  Here  the  benefit 
for  which  the  tolls  are  paid,  (which  are  an  incorporeal  hereditament,)  is  not 
one  of  the  things  mentioned  in  the  statute  of  the  43d  of  Eliz,  Tot  it  consti* 
tutes  a  benefit  not  received  within  the  parish,  but  received  by  ships  elsewhere, 
or  not  received  at  all  if  they  pass  in  the  day-time  when  no  light  is  burning. 
Unless,  therefore,  we  act  contrary  to  the  decision  in  Rex  v.  Rebowe  and  Rex  v. 
Tj/nemouth^  and  to  the  principles  acted  upon  in  other  cases  where  tolls  have 
been  recognized  as  rateable  when  paid  or  earned  within  the  district  for  which 
the  rate  was  made,  we  must-decide  that  these  tolls  are  not  rateable. 

*LiTTLKDALK,  J.  It  sccms  to  me  that  the  rate  ought  to  be  confined  to  r^g^%^ 
the  value  of  the  lighthouse,  exclusive  of  the  tolls  or  dues.  The  annual  L  ^^* 
value  of  the  lighthouse  is  stated  to  be  4/.  It  is  admitted  that  tolls  per  ae  are  not 
rateable.  But  in  some  cases  where  they  arise  from,  and  are  so  fiir  connected 
with  a  house  or  land  that  the  land  or  house  which  gives  occasion  to  the  toll  is 
made  more  valuable  in  itself,  that  increased  value,  depending  upon  and  being 
regulated  by,  the  profits  produced  by  the  toll,  is  the  subject  of  rate.  In  all 
those  cases  the  profits  have  arisen,  and  the  use  of  the  thing,  out  of  which  they 
have  arisen,  has  been  in  the  place  or  district  where  the  rate  is  made.  Here 
the  profits  do  not  arise,  nor  does  the  use  of  the  light  take  place  in  the  parish  of 
Lyddf  and  this  case,  for  that  reason,  does  not  fall  within  the  authorities  which 
have  been  referred  to  in  the  course  of  the  argument.  But  then  it  is  said  that 
the  light  itself  is  the  cause  of  the  toll  or  profit  by  the  benefit  it  confers  on  ships 
passing,  that  it  is  connected  with  the  house,  and  that  the  profits  arising  fin>m  the 
light  constitute  part  of  the  value  of  the  house,  and  that  the  whole  forms  one  entire 
subject  matter  of  rate.  I  think  the  light  is  not  connected  with  the  land,  and 
that  the  profits  arising  from  it  are  not  part  of  the  profits  of  the  land  or  house 
in  which  the  light  is  situate.  The  light  is  seen  at  a  distance,  and  may  or  may 
not  confer  a  benefit  on  those  who  see  it ;  it  is  not  the  produce  of,  but  is  collateral 
to,  the  land.  The  light  is  not  any  part  of  the  fireehold.  It  is  an  accidental  cir- 
cumstance that  it  is  placed  on  the  fireehold,  it  might  be  placed  on  a  moveable 
firame,  so  as  to  be  easily  displaced,  or  it  might  be  suspended  at  the  end  of  a 
pole.  The  owner  of  the  lighthouse  places  die  *light  at  the  top  of  a  r»A|« 
house  for  his  own  benefit,  for  it  might,  otherwise,  be  liable  to  many  i- 
aeddents  from  the  fluctuations  of  the  wind.  In  all  the  cases  which  have  been 
cited  as  analogous  to  this,  the  profit  arising  from  the  thing  which  formed  the 
subject  of  the  rate  not  only  was  within  the  parish  or  township,  but  Uieie  was 
also  within  the  parish  an  achiol  use  of  the  thing  which  was  the  subject  id  tfa« 
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rate,  and  Bome  person  there  had  a  certain  occupation  of  the  thinff.  In  the  case 
of  a  canal*  the  owner  of  the  goods  makes  use  of  the  canal  which  is  rateable  as 
land ;  the  party  pa3diiff  the  tolls  has  actually  the  use  of  the  property  itself 
which  is  the  subject  of  the  rate.  So  in  the  case  of  a  bridge,  the  itiing  which 
produces  the  tolls  is  used.  So  as  to  the  tolls  of  a  market,  the  tolls  arise  by 
persons  brining  their  goods  into  the  market,  and  the  profit  arises  within  the 
district  So  m  the  case  of  a  soke  mill,  a  party  takes  his  own  com  to  be  ground 
at  the  place,  and  he  has  within  the  parish  the  use  of  the  thing  which  is  the 
^subject  of  the  rate.  To  make  tolls  rateable  there  must  not  only  be  a  profit 
produced  within  the  parish,  but  it  must  abo  arise  from  the  use  of  the  diing, 
and  in  respect  of  it.  Here  the  ships  have  not  that  sort  of  use ;  they  have 
merely  a  transcient  view  of  the  light  as  they  pass.  They  do  not  come  within 
the  lighthouse  as  they  do  within  a  dock ;  in  that  case  they  have  the  actual  use 
and  occupation  of  the  dock.  They  not  only  do  not  come  near  the  thing  itself 
which  is  the  subject  of  profit,  but  they  do  not  come  within  the  parish.  This 
is  distinguishable  from  aU  the  other  cases  where  the  tolls  themselves  have  arisen 
in  respect  not  only  of  what  Vas  produced  in  the  parish,  but  from  the  actual  use 
^14-1  of  the  thing  which  was  the  subject  of  the  rate.  That  being  so,  *I  am 
-I  of  opinion  that  this  rate  in  its  full  extent  cannot  be  supported.  It  must, 
therefore,  be  amended. 

Rate  to  be  amended  by  striking  out  the  sum  of  2250/.,  at  which  the 
defendant  was  assessed,  and  inserting  4/.t 

t  The  following  cue,  upon  the  aubjeet  of  rating  lighthousei,  wta  decided  in  Midiaelwuu 
•erm,  7  0. 4. 

The  KING  v.  W.  POWKE. 

Upon  m  appeil  agiinat  a  rate  for  the  relief  of  the  poor  of  the  townahip  of  Tynemoutk 
in  the  county  of  NortkuwAerland,  the  Court  of  Quarter  Seaaiona  confirmed  the  rate,  aub- 
jeet to  the  opinion  of  thia  court  on  the  following  caae  : 

The  defendant  is  the  proprietor  andoccuoier  of  a  certain  Hghthouae,  called  **  Tjfnemoutk 
Caatle  Lighthouae,"  in  the  township  of  Tynemoutkt  and  ia  entitled  to  certain  tolls,  pay- 
able in  reapect  thereof  and  the  light  therefrom,  under  certain  letters  patent  of  the  17  Car. 
t,  viz.,  the  aum  of  If.  for  every  ahip  belonging  to  any  of  the  king*a  aubiecta  paaaing  by 
the  lighthouae,  and  belonging  to  or  trading  to  the  porta  of  NeweoMtle  ana  Sunderland,  or 
either  of  them,  or  the  creeka  or  membera  oT  the  aame ;  and  3«.  for  every  ahip  belonging 
to  any  foreiffner  or  atranger  coming  or  paaaing  by  the  aaid  lighthouse  ;  and  the  defendant 
h  also  entitled  to  additional  light  dutiea  under  the  atatute  42  G,  3.  c.  43.  The  letters 
patent  in  the  17th  vear  of  Charles  the  Second  were  aet  out  in  the  preamble  of  that  atatute, 
and  recited,  that  the  king  had  been  given  to  underatand,  that  there  had  been  a  long  and 
constant  loU  of  id,  per  ahip  for  the  maintenance  of  a  lighthouse  at  Tynemoutkt  which 
being  decayed  and  fallen  down,  another  had  been  built  bv  Edward  Villwere,  Esq.,  to  the 
'great  benefit  and  advantage  of  hia  maieaty*a  aubjecta  and  othera  trading  to  those  porta ; 
and  tbat  the  king  had  been  informed  that  a  contract  had  been  made  on  behalf  of  vUliers 
with  divera  maatera  of  ahipa  and  othera  trading  that  way,  and  that  they  had  Toluniarily 
aubmitted  to  ineraaae  the  toll  of  id,  per  ahip  to  1«.,  and  to  continue  the  payment  thereof 
for  the  perfecting  of  the  work,  which  had  coat  10002.;  hia  maieaty  approving  the  contract, 
and  for  the  encouragement  of  thia  neeeaaary  work,  granted  to  Villieri,  hia  heirs  and 
aasigna,  the  cuatody  of  the  lightkouMe  io  erected  at  aforeeaid,  and  the  ground  and  eaii 
whereupon  the  aame  waa  aituate,  together  with  liberty,  licenae,  power,  and  authority, 
that  he  and  they  ahonld  and  might  continue,  renew,  and  wuiintain  the  lightkauee,  with 
lighta  to  be  continually  burning  in  the  night  aeaaon,  whereby  ahipa  might  the  better  come 
to  their  harbora  and  porta  without  peril.  The  letters  patent  then  proceeded  to  recite,  that 
foraamnch  aa  a  work  of  ao  public  a  nature  and  benefit  ought  to  be  maintained  and  sup- 
ported, hia  majesty,  for  defraying  the  neeeaaary  chargea  and  continual  mainienanee  of 
•1)1  u  ^^®  lightbouae,  granted  that  for  ever  thereafter  there  ahould  *and  might  be  collected 
°^^  for  every  ahip  paaaing  by  the  lighthouse  the  tolls  therein  mentioned.  The  pre- 
amble of  the  act  then  recited,  that  the  widow  of  the  grandaon  of  the  patentee  having 
become  aeised  in  fee  of  the  lighthouse  and  premises,  devised  all  that  her  freehold  estate 
at  Tynemoutk  Caetle,  called  **  Tynemoutk  Great  Lights,**  in  the  county  of  Northumber- 
land, with  all  privilegea  thereto  belonging,  to  truateea,  until  W,  Fowke,  therein  deacribed. 
ahould  attain  the  age  of  twenty-one  yeara ;  that  the  master,  wardens,  and  aasistanta  of 
the  corporation  of  the  Trinity  House  of  NeweaetU'upon-Tyne,  taking  into  conaideration 
the  then  present  atate  of  Twemouth  lighthouse  and  light,  and  the  greafr  benefit  which 
v'oiild  result  to  the  porta  oOieweattle  and  Sunderland,  u  the  lighthouse  should  be  altered 
by  taking  down  a  part,  and  erecting  a  copper  lightbouae  lantern,  and  reciting  that  such 
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Alteration  and  improYeinent  in  the  light  might  bo  of  sreat  public  utility,  Slc,  it  waa 
enaeted.  that  from  and  afier  the  aherinff  and  improving  of  the  aaid  lighthonse,  and  exhib- 
iting therein  an  oil  light,  there  ahould  be  paid  to  the  pereon  who,  for  the  time  being, 
ahoald  be  aeieed  of,  or  entitled  in  poeaeasion,  to  the  laid  lighthouae,  for  every  ahip  which 
ahouM  come  or  pats  by  the  aaid  lighthouae  and  light,  or  receive  the  benefit  thereof,  the 
additional  tolla  therein  mentioned.  There  was  a  proviso  in  the  act,  that  nothing  should 
extend  to  charge  or  make  liable  any  peraon  with  the  pavment  of  the  aaid  tolls  or  duiiea 
thereby  granted,  except  whilat  the  aaid  lighthouae  ahonla  be  duly  aupported  according  to 
the  alteration  and  improvement  aforeaaio,  and  should  have  such  Itgot  as  aforesaid  duly 
exhibited  therein  accordincly.  By  another  olause,  the  proprietor  of  the  lighthouse  wsa 
enabled  to  charge  the  lightnoase  and  premiaea  with  any  aum  not  exceeding  25001. 

The  alterations  in  the  lighthouse  have  been  made  in  oonformity  to  the  act  of  the  43  G, 
3.  e.  43.  The  lighthouse  is  in  the  township  of  Tjfnemoutk,  and  fne  tolls  or  duties  arising 
to  the  defendant  are  payable  in  respect  of  vessels  paasing  the  lighthouse  and  receiving  the 
benefit  (hereof.  Of  the  entire  number  of  veasefs  thua  payins  tolla,  not  a  ihirty«eighth 
part  come  within  the  townahip  of  T^ntmtutk,  but  paaa  the  lighthouse,  and  ao  incur  the 
toll  when  ssiling  upon  their  course  in  the  Gerwian.  Ocean,  or  when  entering  from  the 
main  aea  into  parts  of  the  river  Tyne  and  port  of  Newnetle,  belonging  to  other  townships. 
The  remainder  of  the  vessels  paying  toll  ao  come  within  the  townahip  of  Tynemewih,  and 
receive  their  loading  there.  The  tolla  reoeived  in  reapect  of  auch  laat  mentioned  veaaela 
do  not  equal  in  amount  the  expense  of  maintaining  the  light  and  managing  the  lighthouse; 
the  whole  of  which  expenses  are  incurred  within  the  township  of  Tynemauik,  xbe  tolls 
or  duties  paid  in  respect  of  shipa  arriving  at  or  aaifing  from  the  said  port  of  iVeweastfe* 
»peii-7yiie,  including  the  tolla  or  dutiea  paid  by  the  ahipa  reoeivinf  their  loading  in  the 
townahip  of  Tynewiautk,  are  collected  at  the  Custom-house  in  the  pariah  of  Jill  SaimU,  in 
the  town  and  county  of  NewcoMtle'Up^n-Tyne,  by  a  person  appointed  by  the  defendant  for 
that  purpose ;  and  the  tolls  or  duties  paid  in  respect  of  ships  sailing  from  the  coasting 

eorta,  are  collected  at  the  porta  from  whence  they  sail,  if  they  clear  at  the  ^Cnaiora-  rM^. 
onse  there  to  a  port  beyond  Tynetnantk  lighthouae :  if  to  a  port  abort  of  Tyne-  ^ 
MoiilA,  no  toll  or  duty  is  payable  by  them  in  the  nrat  instance,  but  if  they  afterwaida 
extend  their  voyage  to  yeweaetle,  or  beyond  the  lighthouse,  then  the  toll  or  duty  is  paid 
at  the  port  of  their  arrival.  Some  of  the  tolla  collected  at  the  coaating  porta  are  remitted 
to  the  peraon  who  collects  them  at  NeweaetU,  and  oihera  are  accounted  for  in  the  firat 
inatance  to  the  defendant ;  but  neither  doea  tbo  defendant,  nor  do  any  of  the  receivera  of 
the  aaid  tolla  or  duties  reside  within  the  township  of  Tifnemoutk.  The  township  of 
TyneKMUth  maintaina  its  own  poor,  and  the  defendant  was  rated  ai  follows :  "  WiUitm 
Fmoke,  Eaq.,  Liehthouse,  .500/.**  If  the  lighthouse  should  be  let  by  the  defendant  withont 
the  tolls,  it  would  be  worth  6/.  a  year  to  be  rented  by  a  third  peraon ;  if  kt  bogexher  with 
the  tolls,  it  would  be  worth  .VMM.  a  year  to  be  rented  by  a  third  peraon. 

TarkB  and  Irngkam  were  heard  in  aupport  of  the  rate.  They  relied  npoo  the  terma  of 
the  lettera  patent,  and  the  above  olaiiae  of  the  aet  of  parliament  4S  O,  9.  c.  43.  lo  ahov 
that  in  this  case,  the  privilege  of  having  the  lighl  was  conneeted  with  the  Ufhthoaae 
ItMlf,  and,  therefore,  that  the  whole  waa  rateable. 

Batxxt,  J.  The  tolls  do  not  arise  from  the  building,  nor  from  nny  tkincof  naceasity 
connected  with  it,  and  thia  caae,  therefore,  ie  not  diatinguiahabie  from  that  of  R€s  ▼.  Csfte. 
Here  the  act  of  parliament  declarea  the  lighthouae  to  be  a  publie  benefit,  and  it  ought  aol 
to  be  bordexied  with  an  additional  charge. 

Order  of  aeaaiona  qaaMied.t 

t  The  rule  drawn  up  was,  thai  Che  cider  of  aeaaioM  be  ouaahad  fer  iaeuffieicacy,  and 

that  the  aeaaiooa  do  amend  liiid  alter  the  rate  by  rwlucing  the  charge  made  and  r ^ 

to  61.  I  ~n  n 


The  KING  v.  The  Justiceti  of  SOMERSETSHIRE. 

The  13  G,  3.  e.  78.  s.  46,  requires  that  the  acconnta  of  the  aurveyora  of  highwaya  aboold 
be  laid  before  one  justice,  and  if  he  refuaea  to  allow  ihem,  they  are  to  be  takea  beforo 
the  juaticea  at  pettv  aeasious,  where  such  parte  as  were  objected  to  by  the  one  justico 
are  to  be  examined,  and  to  be  allowed  or  diaallowed,  aa  the  juaticea  think  fit :  Held, 
that  the  justices  st  petty  sessions  have  no  orimmal  jorisdiction  over  the  aecoante,  and 
an  order  having  been  made  bv  them  for  the  allowance  of  a  aurveyor'a  acconnta,  which 
had  not  been  previouslv  laid  before  one  juatice,  the  court  granted  a  certfenirt  to  remove 
it,  and  quashed  the  order. 

A  RULS  nisi  had  been  obtained  for  a  certiorari  to  remove  into  this  court  ao 
order  (made  hy  the  justices  at  a  petty  sessions  holden  on  the  4th  of  Odobtf 
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1§24»)  for  the  allowance  of  the  accounts  of  the  surveyor  of  the  highways  of  the 
*8171  P^^"'^  ^^  CkurchUl  in  the  county  *of  Somerset.  The  affidavit  on  which 
^  the  rule  was  obtained  statedt  that  the  accounts  were  produced'at  a  vestry 
meeting  on  the  24th  of  September^  1824,  and  by  a  resolution  of  the  vestry,  t^ 
surveyor  was  directed  to  submit  them  to  the  Rev.  S.  F,  Wylde^  the  nearest 
magistrate,  to  which  he  assented ;  but  instead  of  so  doing,  he  carried  his 
accounts  to  the  special  sessions  on  the  4th  of  Ociobeff  when  mey  were  allowed 
by  the  justices.    In  TMnity  term,  1825, 

Mam  showed  cause  against  the  rule,  and  contended  that  a  eeriiorari  would 
not  lie  in  this  case,  and  cited  Bex  v.  Jusiieee  of  Si  ABKafCs^  3  B.  &  C.  698. 

Campbell,  contra,  relied  upon  Bex  v.  The  JuHiees  of  the  West  Biding  of 
Yorkshire,  5  T.  R.  629,  and  Bex  v.  Mitchell,  5  T.  R.  701,  and  also  upon  a 
case  decided  in  Michaelmas  term,  19  G.  3,  in  which  it  was  held,  that  where 
the  thing  done  was  not  in  pursuance  of  the  act,  the  certiorari  was  not  taken 
away ;  and  he  contended,  that  the  allowance  of  the  accounts  in  this  case  was 
not  in  pursuance  of  the  act 

Abbott,  C.  J.  I  think  we  ought  to  make  this  nile  absolute ;  and  any  objec- 
tion to  the  issuing  of  the  certiorari  may  be  further  discussed  when  the  return 
Is  made. 

A  rule  nisi  for  quashing  the  order  was  afterwards  granted,  against  which 
*fil81  ^•^dam  now  showed  cause,  and  insisted  that,  by  the  eighty-first  sec- 
-I  tion  of  the  13  O.  8.  c.  78,  the  certiorari  was  taken  away ;  fpr,  that  in 
allowing  the  accounts,  the  justices  at  the  petty  sessions  had  acted  by  virtue  of 
the  statute,  even  supposing  that  they  had  not  strictly  pursued  its  directions. 
Secondly,  he  contended  that  the  going  first  before  a  single  magistrate,  according 
to  the  mode  pointed  out  by  s.  48  of  the  13  G,  8.  c.  78,  was  merely  matter  of 
form,  and  that  the  statute  as  to  that  was  to  be  considered  as  directory,  and  not 
imperative.  In  Bex  v.  The  Justices  of  the  If  est  Biding  of  Yorkshire,  Btdier, 
}.,  says,  that  the  justices  of  petty  sessions  have  the  same  power  over  the  sur- 
veyor's accounts  tfiat  any  one  justice  has. 

Campbell,  contra,  rdied  on  the  case  in  Michaelmas  term,  19  6.  3.,  as  to 
the  power  to  grant  the  certiorari,  and  on  Bex  v.  Mitchell,  where  the  court 
considered  that  the  course  prescribed  by  the  statute  ought  to  be  followed. 

Batlet,  J.  The  reference  to  the  petty  sessions  is  merely  upon  those  parts 
of  the  account  which  are  not  allowed  by  die  single  justice ;  Uie  justices  at  those 
sessions  have  no  original  jurisdiction.  That  ^ng  so,  the  allowance  was  not 
in  pursuance  of  the  powers  given  by  the  statute,  and  the  proceeding  was  coram 
nonjudice.  I  am,  therefore,  of  opinion,  that  the  certiorari  was  properly 
Igianted,  and  that  the  order  of  the  petty  sessions  for  the.  allowance  of  the 
accounts  must  be  quashed. 

Rule  absolute.! 

t  We  btve  been  fsTored  with  the  followinff  note  of  the  case  in  Mkhaelmatt  term,  19  G, 
•fii<n  ^*  *>k^D  '>'<'">  *^*  MSS.  of  the  late  Mr.  Deaitry,  t*tt  ia  probably  the  same  caM 
°^'J  cited  io  the  argument  in  Sex  v.  Tk€  Justieet  of  the  Wett  Bidittg  of  Yorkikire.) 

MiddU»eg.  Motion  for  a  eertiormri  to  remove  an  order  of  aesaiona  for  pullins  down  m 
tnrnpike  ^ate  erected  bv  authority  of  the  commiaaionera  at  the  bottom  of  Gray*t  Inn  Lang. 
An  inhabitant  of  an  aojoining  atreet,  in  behalf  of  many  other  inhabitanta,  preferred  a 
petition  and  complaint  under  the  laat  ||eneral  hiahway  act,  giving  a  power  to  justicea  in 
•eaaiona  to  remedy  the  miacbiefa  occaaioned  by  the  commiaaionera  exceeding  or  abuatii|g 
their  authori  .y,  and  the  aeaaiona  (achudginjs  that  the  commiaaionera  had  exceeded  their 

Smr.T)  directed  the  aheriff  to  abate  tne  nuiaance. 
S^rjt.  Davy,  on  behalf  of  the  commiaaionera,  aaya,  that  the  act  of  parliament  they  act 
der  doea  not  appoint  where  the  gate  ahall  be  erected,  therefore  they  had  power  to  place 
one  there;  and  if  ao,  the  juaticea  bad  no  juriadiciion,  that  onlv  accruing  when  the  com- 
miaaionera exceeded  theira.  Rule  ntirt  granted.  (The  general  highway  act  prohibita  a 
certiorari,  but  that  appliea  only  to  appeala,  and  though  no  other  proceedinga  are  remoTcable, 
it  can  only  mean  auch  proceedinga  aa  are  had  by  competent  iuriadiction.) 

Cauae  ahown  againat  the  rule  ni$i  for  a  certiorari.  That  tne  juaiicea  at  aeaaiona,  acting 
under  a  clause  in  the  laat  general  highway  act,  13  G.  3,  c.  78,  (which  gives  them  a  power 
in  all  cudOB,  where  commissioners  have  cauaed  gatea  to  be  erected  in  places  where  ihev 
have  no  right  to  erect  them,  to  cauae  siich  gates  to  be  removed,)  adjudged  that  the  cum- 
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miMioners  coald  not  eanw  •  new  gtAe  to  be  erected  on  the  turnpike  rotd,  lolely  for  the 
bene  til  of  the  leasee,  without  tbe  public  receiving  aoT  idvantage  to  compensate  for  this 
additional  burthen,  and  therefore  oirected  the  gate  to  be  removed  ;  but 

Per  Curiam.  The  justices  have  only  this  power  when  gates  ere  erected  in  places  where 
the  commissioners  have  no  right  to  erect  them,  and  not  when  they  have  been  erected  for 
improper  purposes.    Therefore  the  rule' must  be  absolute  for  a  certiorari. 

Order  of  sessions  returned. 

In  Hilary  term,  a  rule  nut  waa  granted  to  quash  the  order  of  sessions,  which  wu 
•fterwards  done  without  opposition. 

See  also  Res  v.  The  JuBttees  qf  Derbygkire,  2  Ld.  Kenyon's  R^.  299. 


*FINCH  V.  The  Company  of  Proprietors  of  the  BIRMINGHAM  .^^^ 
Canal  Navigations.  ^ 

Where  a  canal  was  made  under  the  B  G.3e,  38.,  which  did  not  give  the  proprietors  power 
to  appropriate  the  water  raised  by  engines  from  mines  near  the  canal,  ana  another  caoal 
was  made  under  tbe  23  G,  3,  c.  92,  which  gave  to  the  proprietors  power  to  appropriate 
the  water  raised  hj  engines  from  mines  within  1000  vards  of  the  canal,  provided  the 
produce  of  such  mines  were  carried  along  some  psrt  ol  the  canal,  and  these  two  cansls 
were  incorporated  by  the  24  G.  3,  c.  4,  but  it  was  provided,  that  the  clauses  in  the  two 
former  acts  should  still  be  severally  spplicable  to  the  canals  made  under  those  acts 
respectively:  Held,  that  the  proprietors  of  the  latter  canal  were  not  justified  in  taking 
the  water  raised  from  a  mine  within  1000  yards  of  il,  unless  substantially  the  whole 
produce  of  the  mine  was  carried  immedietely  from  the  mine  along  that  canal,  and  that 
It  did  not  suffice  to  show  that  the  whole  produce  was  csrried  immediately  from  tbe  mioft 
along  the  canal  made  under  the  8  G.  3,  and  that  one  third  was  carried  from  thst  caoal 
along  the  canal  made  under  the  23  G.  3. 

By  the  58  G.  3,  e.  19,  reciting  that  it  was  expedient  to  extend  one  system  of  manssement 
to  these  canals,  it  was  enacted,  **  That  all  the  canals  so  made  aa  aforesaid  under  the 
former  acts  should  be  considered  as  included  and  governed  by  all  the  clauses  in  the  23 
&  24  (?.  3,  so  far  as  the  circumstances  and  nature  of  the  case  would  admit,  as  if  the 
same  had  been  described  in  the  23  G,  3,  as  part  of  the  works  to  be  made  and  done  under 
and  by  virtue  of  that  act  :'*  Held,  that  this  did  not  give  a  right  to  take  water  from  mines 
the  produce  whereof  was  csrried  along  the  canal  made  under  the  8  (?.  3,  c.  38. 

Trespass  for  breaking  and  entering  the  plaintiff's  close  on  divers  tkys  be- 
tween the  1st  of  Januarjift  1820,  and  the  coinmeneement  of  the  action  in 
7)rinilv  term,  1826,  and  diverting  thence  the  water  tlie  property  of  the  plaintiff. 
Plea,  the  general  issue.  At  the  trial  before  Burrough  J.,  at  the  Stafford  Sam- 
mer  assizes,  1825,  a  verdict  was  entered,  by  consent,  for  the  plaintiff,  subject 
to  the  opinion  of  this  Court  upon  the  following  case : 

By  the  8  G,  3,  c.  38,  a  company  was  incorporated  under  the  name  of  77^ 
Company  of  Proprietor 9  of  the  Birmingham  Canal  Navigation^  and  empow- 
ered to  make  and  maintain  a  canal  from  the  Severn  to  the  Trent,  and  two 
collateral  cuts  to  certain  coal-mines.  This  act  g^vea  no  power  to  take  water 
from  mines,  or  to  take  water  raised  by  fire-engines  out  of  mines.  Under  the 
powers  of  this  act  the  canal  and  collateral  cuts  were  completed.  One  of  those 
collateral  cuts  from  or  near  Olbury  to  or  near  fVedneubury  Bollaway,  and  com- 
monly called  the  Upper  Level,  passes  through  some  premises,  the  mines  under 
which  belongs  to  the  plaintiff.  By  the  23  G.  3,  c.  02,  'another  company  r^^^i 
was  incorporated  under  the  name  of  *'  7%e  Company  (f  Proprietors  of  *- 
the  Birmingham  and  Fazley  Canal  Navigation,*^  which  was  empowered  to 
make,  complete,  and  maintain  a  canal  commonly  called  the  Lower  Level  as  an 
extension  of  one  of  the  said  collateral  cuts  so  made  under  the  8  G.  3,  and  cer- 
tain other  canals  and  cuts.  By  sect.  12  of  this  act  it  is  enacted  as  follows: 
**  And  whereas  the  making  of  such  canals  and  collateral  cuts  will  be  of  real 
advantage  to  the  owners  and  proprietors  of  certain  coal-mines,  and  other  mines 
and  minerals  already  opened,  and  which  may  be  opened  contiguous  or  near  to 
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the  said  canals  and  collateral  cuts,  and  it  will  be  necessary  for  supplying  the 
said  canals  and  collateral  cuts  with  water,  that  the  water  to  be  raised  by  the  fire- 
engines  or  other  machines  erected  or  to  be  erected  for  draining  the  said  mines, 
should  be  dischaiged  into  the  said  canal  or  collateral  cuts ;  be  it,  therefore, 
enacted,  that  it  shall  be  lawful  for  the  said  company  of  proprietors,  and  they 
are  hereby  authorized  and  empowered  at  all  times  hereafter  to  have,  divert,  and 
take  the  water  to  be  raised  or  drained  by  means  of  any  fire-engine,  machine,  or 
level  already  or  hereafter  to  be  erected,  made,  or  opened  in  or  upon  any  lands 
or  mines  within  the  distance  of  1000  yards  of  the  said  canals  or  collateral  cuts, 
except  as  hereinafter  is  excepted,  without  any  recompense  or  satisfaction  to  be 
made  by  the  said  company  of  proprietors  for  the  said  water  so  to  be  diverted 
and  taken  as  aforesaid.  The  same  act  contains  in  t.  27  the  following  excep- 
tion :  **  Provided  always,  and  be  it  further  enacted  and  declared,  that  nothing  in 
this  act  contained  shall  extend  to  authorize  or  empower  the  said  company  of 
proprietors  to  take  or  make  use  of  any  of  the  water  which  shall  be  raised  from 
MAoi  ^^y  mines  of  coal,  ironstone,  *or  other  minerals,  unless  the  coal,  iron* 
^  stone,  and  other  minerals  produced  by  such  mines  shall  be  carried  or 
conveyed  along  some  part  of  the  said  intended  canals  or  cuts."  Under  the 
powers  of  this  statute  the  canals  and  cuts  thereby  authorized  to  be  made  were 
completed.  By  the  24  O.  3,  e.  4,  reciting  the  8  O.  3,  c.  38,  and  23  O.  3,  c. 
02,  iie  canals  made  by  virtue  of  those  acts  were  united,  and  made  one  common 
concern,  but  it  was  provided  that  the  8  O.  3,  c.  88,  should  not  apply  to  the 
canab  made  under  die  23  O,  3,  c.  02,  and  that  the  latter  statute  should  not 
apply  to  the  canals  made  under  Uie  former.  By  the  34  G.  3,  e.  87,  the  com- 
pany  was  named,  »*  The  Company  of  Proprietors  of  the  Birmingham  Cancu 
Navigations,**  and  by  that  and  some  subsequent  statutes  various  alterations  and 
improvements  of  the  canals  were  authorized.  By  the  58  G,  3,  c.  10,  reciting 
the  above  statutes,  and  that  it  was  highly  expedient  to  extend  one  system  of 
management  to  the  whole  of  the  canals  ana  cuts  therein  referred  to  in  such 
way  as  to  render  the  same  more  simple,  and  to  alter  such  parts  of-  the  former 
system  as  were  by  experience  found  improper,  or  had  been  by  circumstances 
rendered  unavailing,  it  was  enacted,  *«  That  all  and  every  the  canals,  collateral 
euts,  and  navigable  communications  so  made  as  aforesaid  by  the  said  company 
of  proprietors  of  the  Birmingham  canal  navigations,  under  and  by  virtue  of  all  or 
any  of  the  said  hereinbefore  recited  acts  or  any  of  them,  shall  from  the  time  of 
the  making  thereof  respectively  be,  and  be  deemed,  taken  and  considered  to  be, 
part,  parcel,  and  memt^r  of  the  Birmingham  canal  navigations,  and  all  and 
every  such  part  and  parts  of  the  said  canals,  collateral  cuts,  and  navigable 
*8231  co'Q'^ui^^c^^oi^'  ^^^  ^^^  lands,  buildings,  tenements,  and  ^hereditaments 
-'  already  purchased  or  taken  for  the  purposes  thereof,  by  virtue  and  in 
pursuance  of  the  powere  of  the  said  recited  acts  or  any  of  them,  and  as  have 
not  been  already  declared  by  any  of  the  said  recited  acts  to  be  considered  as 
part  of  the  works  made  ana  done  under  and  by  virtue  of  the  said  recited  act 
of  the  23d  year  of  his  present  majesty's  reign,  shall  be,  and  be  considered  to 
be,  included  and  comprehended  in  and  governed  by  all  and  every  the  clauses, 
matters,  and  things'  contained  in  the  said  recited  acts  of  the  23d  and  24th  years 
of  his  said  present  majesty's  reign,  so  fieir  as  the  nature  and  circumstances  of 
the  case  will  admit,  (save  and  except  so  much  thereof  as  relates  to  exemptions 
from  stamp  duties,  or  to  the  quantum  of  rates  or  toUs  to  be  collected,  or  as  may 
be  by  this  act,  or  have  been  by  any  other  act  relating  to  the  said  Birmingham 
canal  navigations  altered  or  repealed,)  as  if  the  same  had  been  described  in  the 
said  recited  act  of  the  23  6r.  3,  as  part  of  the  works  to  be  made  and  done  under 
and  by  virtue  of  that  act." 

In  the  year  1810,  the  plaintiff,  and  Thomas  Price,  deceased,  became  lessees 
of  the  mines  under  thirty-six  acres  of  land,  with  liberty  to  use  at  a  stipulated 
rent  such  portion  of  the  surface  as  they  might  require  for  getting  and  working 
the  said  mines ;  and  the  term  of  yean  granted  in  such  mines  is  yet  unexpire£ 
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In  thfe  year  182^1,  the  pUtinfiff  and  his  then  partner  began  to  work  the  mines, 
and  the  water  raised  hy  the  whimsey  was  conveyed  by  a  feeder  made  by  de- 
fendants under  directions  of  Price,  to  the  canal  of  the  23  G,  3,  called  the 
Lower  Letel.  In  lB21y  the  plaintiff,  by  the  withdrawing  of  Price,  became 
sole  owner  of  the  mines  during  the  remainder  of  the  lease,  and  as  the  water  in 
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flie  mines  continued  to  *increase,  he  erected  a  fire  or  steam-engine  for 
drawing  the  mines.  The  plaintiff's  mines  are  situated  about  200  yards 
fix>m  the  canal  called  the  Lower  Levd^  and  the  steam-engine  which  draws  the 
water  from  them  is  156  yards  from  the  same  canal.  The  defendants  considered, 
that  under  the  powers  of  the  above  statutes,  they  had  a  right  to  divert  into  this 
canal  the  water  raised  by  the  said  fire  or  steam-engine,  out  of  the  plaintiff's 
mines,  and  accordingly  by  tfieir  servants  in  that  year  entered  the  premises  of 
thie  plaintiff,  and  by  a  trench  diverted  the  water  so  raised  by  the  engine  into 
the  canal  cdled  tlie  Ijowct  LeveL  The  defendants  have  repaired  the  trench 
dug  from  time  to  time,  and  have  continued  by  means  thereof  to  divert  the  water 
until  the  commencement  of  the  action.  The  canal  called  the  Upper  Letd^ 
made  under  the  powers  of  the  8  G.  3,  passes  through  a  part  of  the  premises, 
the  mines  under  which  are  comprised  in  the  plaintiff's  lease.  Into  this  branch 
of  the  canal  the  plaintiff  has  made  a  basin  and  rail  roads  communicating  there- 
with from  his  coal-pits,  and  into  boats  on  this  canal  the  entire  produce  of  his 
mines  is  loaded ;  he  having  no  power  1o  communicate  by  water  with  the  canal 
called  the  Lower  Levd,  except  by  passing  along  the  Upper  Level  to  the  point 
of  junction,  at  a  distance  of  about  two  miles ;  and  the  other  parts  of  the  Lower 
Level  made  under  the  23  G.  3,  are  more  distant.  Althoug  hall  the  produce  of 
the  plaintiff's  mines  is  thus  in  the  first  instance  dischaiged  into  and  carried 
along  ^e  Ujffper  Levels  a  canal  made  under  the  8  G.  3,  yet  as  the  plaintiff's 
customers  have  works  and  coal  wharfs  on  various  parts  of  the  canals  made 
under  23  G.  3,  and  subsequent  acts,  and  the  plaintiff  himself  is  a  partner  with 
H^.  Alathews  and  Co.  in  works  situate  on  the  last  ^mentioned  canal,  a  rcgoK 
portion  amounting  to  nearly  one  third  of  the  produce  of  the  mines,  ■- 
consisting  of  coals  and  ironstone,  is  aflerwards,  in  the  course  of  each  respective 
voyage,  carried  and  conveyed  from  the  canal  made  under  the  8  G.  3,  into  and 
along  the  Lower  Levels  the  canal  made  under  the  23  G.  3. 

(Sxmpbell,  for  the  plaintiff.  The  question  depends  upon  the  12th  and  27th 
sections  of  the  23  G.  3,  c.  92.  The  defendants,  by  the  12th  section,  are  entitled 
to  take  the  water  raised  from  the  plaintiff's  mines,  unless  he  is  protected  by  the 
proviso  in  the  27th  section.  Now  that  confines  the  privilege  of  the  company 
to  those  mines,  the  produce  whereof  is  ••  carried  or  conveyed  along  some  part 
of  the  intended  canals  or  cuts."  To  be  within  diat  enactment,  it  is  necesraryi 
first,  that  the  coals,  &c.  should  be  carried  immediatefy  from  the  mine  along  the 
canal ;  it  never  could  be  intended  that  the  owner  of  the  mine  should  be  ren- 
dered subject  to  the  privilege  claimed  by  the  company,  if  any  part  of  the  pro- 
duce were  at  some  distant  point,  and  perhaps  without  his  knowledge  or  con- 
currence, carried  along  a  part  of  die  canal.  Secondly,  the  meaning  of  the  enact- 
ment is,  that  sttbttantialhf  the  whole  produce  of  the  mine  should  be  carried 
along  the  canal.  In  the  present  case,  no  part  of  the  produce  was  carrried  from 
the  mine  immediately  along  the  canal,  and  only  one  third  was  carried  along  any 
part  of  the  canal,  it  will,  perhaps,  be  said,  Uiat  since  the  58  G.  3,  c.  19,  was 
passed,  the  different  levels  are  to  be  considered  as  parts  of  the  same  canal,  and 
that  the  whole  produce  of  the  mine  being  carried  immediately  along  the  Upper 
Level,  gives  the  company  the  privilege  for  which  they  contend.  But  in  Rex  v. 
77ke  Birmingham  *Canal  Company,  2  B.  <&  A.  570,  it  was  decided,  r^^^^ 
that  by  the  latter  statute  the  canals  were  not  incorporated  for  any  pur-  *- 
poses  except  those  of  management ;  it  does  not,  therefore,  affect  the  present 
question. 

Oldnall  Ruasell,  contra.    The  defendants  were  justified  in  taking  the  water 
m  question,  on  two  grounds,  first,  that  the  clauses  of  the  23  G.  3,  c.  92,  are 
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now  incorporated  widi  the -8  O.  8,  c.  88,  and  apply  to  the  canala  made  under 
Ihe  latter  act ;  seconcfiy,  that  without  any  such  incorporation  the  company  had 
a  sight  to  take  the  water.  The  case  of  liex  ▼.  7%«  mnndngham  Cmcd  Cam* 
pioiy  does  not  preclude  the  defendants  from  relying  upon  the  first  point;  that 
was  merely  a  oecisien  as  to  the  liability  of  the  company  to  poor  rates.  The 
words  of  the  58  G.  3,  c.  19,  are  very  comprehensive ;  it  recites  all  the  preceding 
acts  relating  to  those  canals,  and  &en  enacts,  '««that  all  canals  made  in  pursu- 
ance of  the  powera  given  by  any  of  those  acts  should  be  considered  as  included 
and  comprehended  in  and  governed  by  aU  the  clauses,  ^c  contained  in  the  M 
O.  8,  c.  92,  or  24  €^.  3,  c.  4,  as  if  the  same  had  been  described  in  the  said 
recited  act  of  28  Q,  3,  as  part  of  the  works  to  be  nuide  and  done  under  and  by 
virtue  of  that  act*'  Now,  if  the  Ujqm'  Level  had  been  made  under  the  28  G. 
8,  c.  92,  it  is  impossible  to  say  that  the  company  would  not  have  been  entided 
to  the  water.  [LittUdaiet  J.  The  24  -O.  8,  c.  4,  pvovddes  that  the  powers  of 
the  28  Cif.  8,  c.  92,  shall  jiot  extend  to  the  canals  made  under  the  8  O.  8,  e. 

*8271  ^^'  ^^  ^^  ^^  ^'  ^*  ^'  ^^  ^^y^*  *^^^  ^^  clauses  of  the  24  O.  3,  c.  4, 
J  shall  extend  to  aU  the  canals,  as  well  as  those  of  the  23  G.  3,  c.  92.] 
Secondly,  the  produce  of  the  plaintiff's  miiie  has  been  carried  along  the  Lower 
Level*  It  is  said  that  the  27th  section  gives  the  privily  only  where  the  whole 
produce  is  carried  along  the  canal.  If  that  were  so,  the  act  would  as  to  this 
privilege  be  wholly  ineffectual,  for  there  can  hardly  be  any  instance  in  which 
some  part  of  the  produce  of  a  nodne  is  not  consumed  on  the  premises,  or  carried 
away  by  land.  Next  it  was  said  that  Ae  produce  must  be  carried  immediately 
from  the  mine  along  the  canal,  bat  the  owner  derives  benofitfrom  the  use  of  die 
canal,  if  the  coals  be  carried  along  it  in  the  course  of  the  voyage  on  which  they 
are  sent  from  the  mine.  He  shoidd,  therefoiet  in  such  a  case  be  subjected  to 
the  privilege  claimed  by  the  defendants. 

Batuet,  J.  There  are  two  <]nesti(ms  in  tins  ease.  One  arising  upon  the  &8 
G.  8,  c.  92,  before  the  passing  of  the  88  G.  8,  e.  19,  the  other  upon  ifae  latter 
statute.  The  csnal  catted  the  Upper  Level  was  made  under  «he  «  O.  8,  c.  88, 
which  gave  no  such  power  as  that  which  the  defeodanis  ftow  seek  to  exercise  | 
but  the  28  G,  8,  e.  92,  contains  two  clauses  upon  whi<^  ^  poamt  depends. 
By  the  12th  section  a  general  power  is  given  to  take  ike  water  raised  from  all 
mines  within  one  thousand  yards  of  the  canals  made  under  that  act,  and  but 
lor  the  provieo  in  the  27th  section  the  company  would  ha^e  been  entided  to  all 
such  wat^,  notwithstanding  any  previous  appropriation  of  it,  unless  that  had 
been  made  by  an  act  of  Pailiaroent.  The  27tfa  aection,  howeter,  provides  that 
the  company  shall  not  be  entided  to  take  or  make  use  of  the  w«ter  raised  from 
*a281  ^^y  mines  of  coal,  dec,  unless  the  *coal,  d(o.  ptnodwced  by  such  mine 
-*  shall  be  carried  or  conveyed  along  some  part  of  the  said  intended  eanala 
or  cuts.  Where  one  person  boAm  to  imfioee  a  boithen  upon  the  property  of 
another,  that  must  be  done  by  clear  unaffibigaone  language*  Now,  had  the 
defendants  justified  specially  in  this  case,  they  must  have  adleged  that  tke  eoal^ 
not  eomeptart  ef  Ike  coo/,  was  carried  along  the  canal  $  and  if  issue  had  been 
taken  upon  that  allegation,  it  would  not  have  been  satisfied  by  proof,  that  one 
diird  of  the  coal  was  so  carried.  I  take  the  true  construction  of  the  proviso  to 
be,  diat  the  company  are  entided  to  the  water  in  those  eases  only,  where  the 
canal  us  made  the  general  mode  of  carriage  whereby  the  produce  of  the  mine  is 
direcdy  conveyed  away ;  and  that  where  the  only  communication  with  the 
canal  is  by  means  of  another  canal,  and  only  a  part  of  the  produce  is  carried 
along  it,  the  company  cannot  establish  a  right  to  take  the  water.  Such  is  my 
view  of  the  question  raised  upon  the  23  Gf.  8,  e,  92.  Then,  has  die  58  O.  8» 
e.  19,  made  any  difference  T  The  8  G.  3,  e.  88,  did  not  give  any  such  privilege 
widi  respect  to  the  canals  made  under  that  act ;  than  the  28  G.  3,  e.  92t 
authorised  the  making  certain  odier  canals,  and  with  respect  to  them  gave  the 
privilege.  l*he  proprietors  of  these  several  canak  were  incorporated  by  the  24 
O.  8,  c.  4,  but  the  powers  as  to  each  were  expressly  kept  dutinct;  and  other 
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eanalB  were  afterwards  made.under  subsequent  acts  widi  liie  same  powers  as 
w.ere  given  by  the  23  O.  8,  c.  02.  Then  the  58  G.  3,  e.  1^,  reciting  all  these 
^ts,  incorporates  the  canals,  and  says  that  they  shaU  be  subject  to  all  ihe 
clauses  of  the  28  G.  8*  c.  92»  and  24  G.  3,  c.  4.  If  it  were  held  that  the  privi- 
lege given  by  the  28  G.  3,  c.  02,  were  by  this  latter  statute  extended  to  canals 
made  *under  the  8  G.  3,  c.  38,  it  would  by  matter  ex  po»t  fatto  cast  a  tmoo 
oonsiderable  burden  upon  the  proprietors  of  mines.  No  such  intention  ^ 
being  expressed  in  the  recitals  of  the  act,  we  ought  not  to  presume  it  to  have 
existed  in  the  legislature.  I,  therefore,  think  that  the  words  of  the  act  are  not 
sufficient  to  confer  the  privilege,  and  that  in  Rex  v.  Tlie  Birmingham  Canal 
Company  it  was  properly  held  that  the  canals  wero  incorporated  for  the  pur- 
poses of  management  only.  For  these  reasons  I  am  of  opinion  that  the  plain- 
off  is  entided  to  recover. 
HoLBOTO  and  Ltttlbdalb,  Js,,  concunred. 

Foiiea  to  the  plaintiff. 


EVANS  V.  ROBERTS. 

A  verbal  agreement  made  on  the  25th  of  September  for  the  aale  of  a  then  growing  crop  of 
potatoes,  is  not  a  contract  or  aale  of  any  lands,  tenementa,  or  hereditaments,  or  any 
interest  in  or  concerning  them  within  the  fourth  section  of  the  atatate  of  frauds,  but  a 
aale  of  goods,  warea,  and  merchandise  within  the  seventeenth  section. 

Indebitatus  oBtumpeii^  for  crops  of  potatoes  baigained  and  sold.  Plea,  the 
general  issue.  At  the  trial  before  Garrow^  B.,  at  the  Spring  assizes  for  the 
county  of  MonmatUh^  1826,  it  appeared,  that  on  the  25th  of  September^  a  verbal 
agreement  was  made  between  the  plaintiff  and  defendant,  by  which  the  defen- 
dlant  agreed  to  purchase  of  the  plaintiff  a  cover  of  potatoes  then  in  the  ground* 
to  be  turned  up  by  the  plaintifi,  at  the  price  of  t^/.,  and  the  defendant  paid  1  j. 
earnest.  It  was  objected,  that  this  was  a  contract  or  sale  of  an  interest  in  or 
eonceming  land,  within  the  meaning  of  the  fourth  secdon  of  the  statute  of  frauds. 
The  learned  Judge  was  of  opinion,  that  as  the  seller  was  to  turn  up  the  pota- 
toes, the  contract  did  not  give  the  buyer  any  interest  in  the  land;  and  ha 
directed  a  verdict  to  be  found  for  the  plaintiff,  *but  reserved  liberty  to  the  r«goA 
defendant  to  move  to  enter  a  nonsuit.  A  rule  nisi  having  been  obtained  ^ 
accordingly, 

Juaiieet  now  showed  cause.  By  the  terms  of  this  contract  the  seller  was  to 
dig  up  the  potatoes,  and  the  buyer  only  to  take  them  away.  This  contract  did 
not  confer  upon  the  buyer  of  the  potatoes  any  exclusive  right  to  the  land  for  a 
time,  for  the  purpose  of  making  a  profit  of  the  growing  turface  ;  and  if  that  be 
so,  then,  according  lo  Warwick  v.  Bruct^  2  M.  dlt  S.  206,  this  was  not  a  con- 
tract for  the  sale  of  an  interest  in  or  concerning  lands,  within  the  meaning  of  the 
fourth  section  of  the  statute  of  frauds.  If  the  vendee  had  entered  to  dig  up  the 
potatoes,  and  the  vendor  had  brought  trespass  against  him,  he  could  not  have 
pleaded  the  general  issue,  and  have  given  his  tide  in  evidence  under  the  plea 
of  not  guilty ;  he  must  have  pleaded  his  contract,  as  a  license  to  enter  u>r  a 
special  purpose  merely,  viz.  to  take  away  what  he  had  bought ;  and  if  that  be 
so,  then  he  had  no  interest  in  the  land  any  more  than  the  owner  of  potatoes,  or 
of  a  rick  of  hay  placed  in  a  warehouse  or  bam,  or  raised  in  a  heap  on  the  land. 
In  those  cases  the  owner  of  the  chattel  has  no  interest  in  the  land  where  the 
chattel  is.  This  case  must  be  governed  by  the  cases  of  Warwick  v.  Bruce^  2 
M.  ii  S.  206,  and  Parker  v.  StanUand,  11  East,  362.  It  is  distinguishable 
from  Croeby  t»  fFadaworth^  6  East,  602,  because  in  that  case  the  contract  was 
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finr  grrowing  grass  to  be  made  into  hay.  The  grass,  by  the  terms  of  the  con* 
traett  was  to  continue  growing  until  it  was  ripe,  and  fit  to  cut.  That  was  a 
*S311   f^^^  ^^  ^®  whole  vesture  of  the  land ;  and  *tLe  purchaser  had  such  an 

-I  exclusive  possession  as  would  entitle  him  to  maintain  trespass. 
Ludlow^  contra.  The  authorities  show,  tliat  a  sale  of  any  growing  product 
of  the  earth,  which  is  not  to  be  severed  immediately,  gives  to  the  vendee  an 
interest  in  or  concerning  the  land,  within  die  meaning  of  the  fourth  section  of 
the  statute  of  frauds ;  Cro^  v.  fFadswortht  6  East,  602,  Parker  v.  Siam^ 
bandf  1 1  East,  362.  The  very  right  to  have  the  subject  matter  of  the  sale  con- 
tinue in  the  land  constitutes  an  interest.  Waddington  v.  Brittow^  2  Bos.  & 
Pul.  452,  and  Emmersmt  v.  HeeUSf  2  Taunt  38,  are  authorities  in  point.  In 
the  latter  case,  a  sale  of  growing  turnips,  no  time  being  stipulated  for  their 
removal,  and  the  degree  of  their  maturity  not  being  found,  was  held  to  be  a 
sale  of  an  interest  in  land. 

Batlet,  J.  I  am  of  opinion,  that  in  this  case  there  was  not  a  contract  foi 
the  sale  of  any  lands,  tenements,  or  hereditaments,  or  any  Interest  in  or  con* 
ceming  them,  but  a  contract  only  for  the  sale  and  delivery  of  things  which,  at 
the  time  of  the  delivery,  should  be  goods  and  chattels.  It  appears  mat  the  con^ 
tract  was  for  a  cover  of  potatoes;  the  vendor  was  to  raise  the  potatoes  from  the 
ground  at  the  request  of  the  vendee.  The  effect  of  the  contract,  therefore,  was 
to  give  to  the  buyer  a  right  to  all  the  potatoes  which  a  given  quantity  of  land 
should  produce,  but  not  to  give  him  any  right  to  the  possession  of  the  land;  ho 
was  merely  to  have  the  potatoes  delivered  to  him  when  their  growth  was  com« 
^8321   P^®^*    MoBi  of  me  authorities  cited  in  the  course  *of  the  aigument,  to 

-I  show  that  this  contract  gave  the  vendee  an  interest  in  the  land  within 
the  meaning  of  the  fourth  section  of  the  statute  of  frauds,  are  distinguishable 
from  the  present  case.  In  Crosby  v.  Wadtworth^  6  East,  602,  the  buyer  did 
acquire  an  interest  in  the  land ;  for,  by  the  terms  of  the  contract,  he  was  to 
mow  the  grass,  and  must,  therefore,  have  had  the  possession  of  the  land  for 
that  purpose.  Besides,  in  that  case,  the  contract  was  for  the  growing  gra^s, 
which  is  the  natural  and  permanent  produce  of  the  land,  renewed  from  time  to 
time  without  cultivation.  Now,  growing  grass  does  not  come  within  the  descrip- 
tion  of  goods  and  chattels,  and  cannot  be  seized  as  such  under  a  fi,  fa. ;  it  goes 
to  the  heir  and  not  to  the  executor ;  but  growing  potatoes  ^me  within  the 
description  of  emblements,  and  are  deemed  chattels,  by  reason  of  their  being 
raised  by  labor  and  manurance.  They  go  to  the  executor  of  tenant  in  fee  sim« 
pie,  although  they  are  fixed  to  the  freehold,!  and  may  be  taken  in  execution 
under  a  fi.  fa.y  by  which  the  sheriff  is  commanded  to  levy  the  debt  of  the 
goods  and  chattels  of  the  defendant;  and  if  a  growing  crop  of  potatoes  be  chat- 
tels, then  they  are  not  within  the  provisions  of  the  fourth  section  of  the  statute 
of  frauds,  which  relates  to  lands,  tenements,  or  hereditaments,  or  any  interest 
in  or  concerning  them.  In  Parker  v.  Stanilandj  1  i  East,  362,  the  owner  of 
a  close  cropped  with  potatoes,  made  a  contract  on  the  21st  of  November^  to 
sell  them  at  so  much  per  sack,  and  the  purchaser  was  to  raise  them  from  the 
ground  immediately ;  and  that  was  held  not  to  be  a  contract  for  any  interest 
*8331  ^  ^'  concerning  land.    In  *that  case,  as  weU  as  in  Warwick  v.  Bruce^ 

J  2  M.  dc  8.  206,  the  potatoes  had  ceased  to  ^w  ;  and,  therefore,  they 
are  distinguishable  firom  the  present;  but  the  reasonmg  of  Lord  EUenborough 
in  the  latter  case  ma]^  assist  us  in  coming  to  a  right  conclusion  in  the  present ; 
he  there  sa^s,  '<  If  this  had  been  a  contract  conferring  an  exclusive  right  to  the 
land  for  a  time,  for  the  purpose  of  making  a  profit  of  the  growing  surface^  it 
would  be  a  contract  for  the  sale  of  an  interest  in  or  concerning  lands,  and  woidd 
then  fall  unquestionably  within  the  range  of  Crosby  t,  Wadsworthf  6  East* 
602.  But  here  is  a  contract  for  the  sale  of  potatoes  at  so  much  per  acre :  the 
potatoes  are  the  sabject  matter  of  sale  i  and  whether  at  the  time  of  sale  ihtf 

t  Sm  Com.  Dig.  tit  Bisns  (O,)  and  OUbort's  Law  of  Evidsnes,  914. 
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were  ooveredwith  earth  in  the  field,  or  in  a  box,  atiil  it  waa  a  aale  of  a  mere 
ehattel.*'  It  does  not  appear  Uiat  the  other  Judges  save  any  opinion  apon  thai 
point;  bat  it  is  clear  that  Lord  Bltenborough's  judgment  proceeded  upon,  the 
ground  that  if  the  contract  gave  to  the  vendee  no  right  to  the  land  so  as  to  ena* 
ble  him  to  make  a  profit  of  the  growing  turfaee,  then  it  was  not  to  be  oonsi- 
dered  as  giving  him  an  interest  in  the  land,  but  merdy^  in  a  chattel.  Hie 
opinion  deliveied  by  Monnfidd^  G.  J.,  in  Emmtrwn  v«  HtdiMs  2  Taunt.  39* 
is  certainly  at  variance  with  our  judgment  in  the  present  case.  But  it  is  first 
to  be  observed^  that  it  was  not  necessary  in  that  case  for  the  court  to  decide  the 
question  upon  the  fourth  section  of  the  statute  of  frauds,  ibr  the  contract  was 
signed  by  the  auctioneer  as  the  agent  of  the  buyer,  «nd  was  equally  binding 
whether  it  was  for  a  sale  of  goods  and  chattels  or  of  an  interest  in  land.  The 
plaintiff* there  put  up  to  sale  on  the25lh  of  Stpitmber^  by  public  auction,  a  crop 
of  turnips  then  ^growing  on  his  land,  in  separate  lots,  and  under  certain  tma^ 
conditions  of  sale.  The  defendant^  by  his  agent,  attended  at  the  sale,  '- 
and 'being  the  highest  bidder  for  twenty-seven  diffbrent  lots,  was  declared  to  be 
the  purchaser;  and  the  naifte  of  the  defendant  was  written  in  the  sale  bill  oppo* 
site  to  each  particular  lot  for  which  he  had  been  d^ared  the  highest  bidder. 
Afansfleidf  0.  J:,  there  says,  *<  As  to  this  being  an  interest  in  land,  we  do  not 
see  how  it  can  be  distinguished  from  the  case  of  bops  decided'  in  this  court ; 
and  if  the  auctioneer' is  an  agent  for  the  purchaser^  then 'the  statute  or  frauds  is 
satisfied,  because  the  memorandum  in  writing  is  signed  by  an  agent  for  the 
party  to  be  charged  therewith."  The  ground  of  the  Lord-  Chief  Justice's 
opiidon,  as  to  the  contract  giving  the  purchaser  an  interest  in  the  land,  was  that 
the  case  could  not  be  distinguished  from  that  of  fPaddingt&n  v.  BrhtoWf 
2  Bos.  dz;  Pul.  4G2.  It  becomes  necessary,  therefore),  to  consider  whether  the 
two  cases  be  similar.  In  the  latter  case  the  contract  was  made  in  Ntwember 
for  all  the  hops  which  should  be  grown  in  the  ensuing  year  upon  a  given  num* 
bter  of  acres  of  land.  At  that  time  the  hops  which  were  the  subfect  of  the  con* 
tract  were  not  in  existence ;  there  was  nothing  but  the  root  of  the  plant,  and 
the  purchaser  was  not  to  have  that  The  question  in  thteit  case  was,  not  whether 
the  agreement,  which  was  ih  writing,  was  for  an-  interest  in  the  land,  but 
whether  it  ought  to  have  been  stamped.  It  was  contended  that  it  was  withm 
the  exception  in  the  stamp  act,  an  agreement  made  for  and  relatrog  to  the  sale 
of  goods,  wares,  and  merchandise.  All  the  Judges  concurred  in  the  judgment 
that  the  contract  in  that  case  was  not  an  agreement  for  the  sale  of  goods,  wares» 
and  ^^merchandise ;  but  their  opiniens  were  founded  upon  difil^rent  fea-  r«QOK 
sons.  Lord  Alvardty  thought  that  it  was  an  agreement  for  the  sale  of  ^ 
goods,  wares,  and  merchandise,  and  something  more,  viz.  for  the  produce  of 
the  land  in  a  certain  state  at  the  time  of  delivery.  The  opinions  of  Ueaih  and 
Booke,  Js.,  proceeded  on  the  ground  that  the  hops  at  the  time  of  the  contract 
did  not  exist  as  goods,  wares,  and  merchandise.  Chambrei  J.,  was  the  only 
Jtidge  who  intimated  an  opinion  that  the  contract  gave  the  vendee  an  interest 
in  the  land.  He  certainly  stated  that  the  contract  gave  the  vendee  an  interest 
in  the  produce  of  the  whole  of  that  part  of  the  vendor's  farm  which  consisted 
of  hop  grounds.  I  concur  in  opinion  with  the  three  learned  Judges,  who 
thought  in  that  case  that  the  hops  were  not  goods,  wares,  and  merchandise  at 
the  time  of  the  contract ;  but  I  do  not  agree  with  Lord  Chief  Justice  Mansfield 
that  there  was  no  distinction  between  the  hops  in  that  case  and  the  growing 
turnips  in  the  case  of  Emmenon  v.  HeMs^  because  I  think  that  in  the  latter 
case  the  growing  turnips  at  the  time  of  the  contract  were  chattels.  It  has  been 
insisted,  that  the  right  to  have  the  potatoes  remain  in  the  ground  is  an  interest 
in  the  land :  but  a  party  entitled  to  emblements  has  the  same  right,  and  yet  he 
is  not  by  virtue  of  that  right  considered  to  have  any  interest  in  the  land.  For 
the  land  goes  to  the  heir,  but  the  emblements  go  to  the  executor.  In  Tidd*s 
Practice,  1030,  it  is  laid  down  that  under  a  fieri  facias  the  sheriff  may  sell 
/ructus  industrialism  as  cOTn  growing,  which  goes  to  the,  executor,  or  fixtures 


which  may  he  removed  by  the  tenant ;  but  not.  fiiroaces  or  apples  upon,  treesv 
which  belong,  to  the  freehold,  and  go  to  the  heir.  The  distinction  is  between 
•8861   ^^^^  things,  which  go  to  the  executor  and  tfiose  which  go  to  the  *h^r«. 

J  The  former  may  be  seized  and  sold  under  the  Jf.  /at*  the  latter  cannot. 
TTie  former  must,  therefore,  in  contemplation  of  law,  be  considered  chattels* 
It  appears,  therefore,  that  when  it  was  necessary  at  common  law  to  distinguish 
between  what  was  land  and  what  was  not,  a  growing  crop  produced  by  the 
labor  and  expense  of  the  occupier  of  lands  was,  as  the  representative  of  that 
labor  and  expense,  considered  an  independent  chattel,  not  going  as  the  land 
does,  but  in  a  different  direction.  Upon  the  same  principle  the  purchaser  of  a  • 
growing  crop,  who  by  his  contract  acquires  a  right  to  have  the  crop  continue 
m  the  knd  of  the  seller  until  it  arrived  at  maturity,  must,  before  the  passing  of 
the  statute  of  frauds,  have  been  considered  to  have  had  an  interest  not  in  the 
land,  but  in  a  chattel  independent  of  the  land ;  and  that  being  so,  I  cannot  sup- 
pose that  by  the  fourth  section  of  that  statute,  which  enacts,  that  unless  certain 
provisions  be  complied  with,  no  action  shall  be  brought  upon  any  contract  or 
Bale  of  any  interest  in  or  concerning  lands,  tenements,  or  hereditaments,  the 
legislature  contemplated,  as  the  subject  matter  of  such  contract  or  sale,  that 
mterest  which  passes  from  a  vendor  to  a  vendee  by  a  sale  of  a  growing  crop 
of  potatoes.  The  statute  56  G,  3,  c.  50,  indeed,  is  a  legislative  declaration  that* 
growing  crops  may  be  seized  and  taken  in  execution  under  a  yi.  fa.  It  pre- 
vents their  being  so  seized  in  cases  where  the  tenant  is  restrained  by  covenant 
m  his  lease  from  removing  them  off  the  premises.  The  case  of  Mayjield  v. 
Waddey,  3  B.  dt  G.  57,  ako  shows,  that  where  there  is  a  sale  of  growing 
crops,  oistinct  from  any  assignment  or  letting  of  the  land,  the  crops  do  not  con- 
stitute part  of  the  inheritance,  or  any  interest  in  land,  but  are  mere  chattels, 
*8a71  ^°^  ^^^  ^  recovered  under  *a  count  for  goods  baigained  and  sold, 

J  Upon  these  grounds,  I  am  of  opinion  that  Uiere  was  not  in  this  case 
any  contract  or  sale  of  lands,  tenements,  or  hereditaments,  or  any  interest  in 
or  concerning  them  within  the  fourth  section  of  the  statute  of  frauds ;  but  that 
there  was  a  contract  for  the  sale  of  goods,  wares,  and  merchandise  within  the 
meaning  of  the  seventeenth  section,  though  not  to  the  amount  which  makes  a 
written  note  or  memorandum  of  the  bargain  necessary.  The  rule  for  entering 
a  nonsuit  must  therefore  be  dischaiged. 

HoLROTD,  J.  I  also  think  that  this  rule  ought  to  be  discharged.  This  is  to 
be  considered  a  contract  for  the  sale  of  goods  and  chattels  to  be  delivered  at  a 
future  period.  Although  the  vendee  might  have  an  incidental  right,  by  virtue 
of  his  contract,  to  some  benefit  from  the  land  while  the  potatoes  were  arriving 
at  maturity,  yet  I  think  he  had  not  an  interest  in  the  land  within  the  meaning 
of  this  statute.  He  clearly  had  no  interest  so  as  to  entide  him  to  the  possession 
of  the  land  for  a  period,  however  limited ;  for  he  was  not  to  raise  tlie  potatoes. 
Besides,  this  is  not  a  contract  for  the  sale  of  the  produce  of  any  specific  part 
of  the  land,  but  of  the  produce  of  a  cover  of  lano.  The  plaintiff  did  not  ac- 
quire by  the  contract  an  interest  in  any  specific  portion  of  the  land.  The  con- 
tract only  binds  the  vendor  to  sell  and  deliver  the  potatoes  at  a  future  time  at 
the  request  of  the  buyer,  and  he  was  to  take  them  away.  In  Parker  v.  Stani' 
land,  1 1  East,  366,  Lord  EUenborough  says,  ••  The  lessee  primm  vestura  may 
maintain  trespass  guare  dausum  f regit,  or  ejectment  for  injuries  to  his  posses- 
sory right ;  but  this  defendant  could  not  have  maintained  either ;  for  he  had  no 
_«g^   right  *to  the  possession  of  the  close ;  he  had  only  an  easement,  a  right 

J  to  come  upon  the  land  for  the  purpose  of  taking  up  and  carrying  away 
the  potatoes ;  but  that  gave,  him  no  interest  in  the  soil.  In  this  case  the  pota- 
toes are  not  to  be  dug  up  by  the  buyer ;  but  even  if  that  had  been  part  of  the 
contract,  I  think  he  would  not  have  had  an  interest  in  the  land,  but  a  mere  ease- 
ment. In  Emmerson  v.  HeeliSf  2  Taunt.  38,  it  did  not  appear  that  the  subject 
matter  of  the  contract  was  fit  to  be  taken  at  die  time  of  the  contract  The  pur- 
chaser was  not  to  pay  till  January,  and  it  may  have  continued  to  grow  till  thai 
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period.  In  PouUer  v.  KiUingbeckt  I  Bos.  &  Pul.  307,  indebitatus  oiiumpiii 
was  brought  for  moieties  of  crops  of  wheat  sold  by  the  plaintiff  to  the  defend- 
ant,  and  accordingly  reaped  for  his  the  defendant's  own  use.  It  appeared  that 
the  plaintiff  by  a  parol  agreement  had  let  land  to  the  defendant,  from  which  he 
was  to  take  two  successive  crops,  and  to  render  the  plaintiff  a  moiety  of  the 
crops  in  lieu  of  rent.  While  the  crops  of  the  second  year  were  on  the  ground, 
an  appraisement  of  them  was  taken  by  both  parties,  and  the  value  ascertained. 
The  action  was  brought  to  recover  a  moiety  of  the  value.  It  was  objected 
that  the  agreement  was  within  the  statute,  because  it  related  to  land,  but  the 
Court  overruled  the  objection,  Eyre^  C.  J.,  observing,  '*  that  as  the  case  origi- 
nally stood,  the  plaintiff  had  a  claim  to  a  moiety  of  the  produce  of  the  land 
under  a  special  agreement,  but  that  special  agreement  was  executed  by  the  ap- 
praisement. The  circumstance  of  the  appraisement  afforded  clear  proof  diat 
the  plaintiff  sold  what  the  defendant  had  agreed  was  his,  and  the  price  having 
been  ascertained,  brought  this  to  the  case  of  an  action  for  goods  sold  and  de- 
livered.*' Lord  Elienborovghf  in  observing  upon  that  case  in  Crosby  r«a«Q 
v.  *Wad8Worth,  6  East,  602,  says,  "The  contract,  if  it  had  originally  *• 
concerned  an  interest  in  land,  aAer  the  agreed  substitution  of  pecuniary  value 
for  specific  produce,  no  longer  did  so :  it  was  originally  an  agreement  to  render 
what  should  have  become  a  chattel^  i.  e.  part  of  a  severed  crop  in  that  shape, 
in  lieu  of  rent,  and  by  a  subsequent  agreement  it  was  changed  to  money  instead 
of  remaining  a  specific  render  of  produce.**  So  in  this  case  the  contract  being 
for  the  sale  of  the  produce  of  a  given  quantity  of  land,  was  a  contract  to  render 
what  afterwards  would  become  a  chattel ;  and  although  some  advantage  might 
accrue  to  the  vendee  by  the  potatoes  remaining  in  the  land,  I  think  that  was 
not  an  interest  in  or  concerning  land  within  the  meaning  of  Uie  4th  section  of 
the  statute  of  frauds. 

LrrrLEDALE,  J.  I  am  of  opmion  that  a  sale  of  the  produce  of  the  land, 
whether  it  be  in  a  state  of  maturity  or  not,  provided  it  be  in  actual  existence  at 
the  time  of  the  contract,  is  not  a  sale  of  lands,  tenements,  or  hereditaments,  or 
any  interest  in  or  concerning  them  within  the  meaning  of  the  4th  section  of  the 
statute  of  frauds.  The  words  lands,  tenements,  and  hereditaments  in  that  sec- 
tion appear  to  me  to  have  been  used  by  the  legislature  to  denote  a  fee  simple, 
and  the  words  any  interest  in  or  concerning  them  were  used  to  denote  a  chattel 
interest,  or  some  interest  less  than  the  fee  simple.  In  the  5th  section,  which 
requires  a  will  of  lands,  tenements,  and  hereditaments  to  be  attested  by  three 
witnesses,  the  words  •'  lands  and  tenements'*  are  clearly  used  to  denote  a  fee 
simple,  and  do  not  extend  to  leaseholds.  Tlie  legislature  contemplated  an 
interest  in  land  which  might  be  made  *the  subject  of  sale.     I  think, 


therefore,  they  must  have  contemplated  a  sale  of  an  interest  which  would 


[•840 


entitle  the  vendee  either  to  the  reversion  or  the  present  possession  of  the  land. 
Now  this  contract  only  gives  to  the  vendee  an  interest  in  that  growing  produce 
of  the  land  which  constituted  its  annual  profit.  Such  an  interest  does  not  con- 
stitute p(/rt  of  the  realty.  In  Co,  Lit.  55  6.,  it  is  laid  down,  ^  If  tenant  for  life 
soweth  the  ground  and  dieth,  his  executors  shall  have  the  com,  for  that  his 
estate  was  uncertain,  and  determined  by  the  act  of  God."  Upon  the  deadi  of 
the  tenant  for  life  the  land  belongs  to  the  reversioner,  but  the  growing  crop  goes 
to  the  executor  of  the  tenant  for  life,  as  part  of  his  personal  estate.  Lord  Voks 
then  states,  *•  If  a  man  be  seised  of  land  in  right  of  his  wife,  and  soweth  the 
ground  and  he  dieth,  his  executors  shall  have  the  com,  and  if  his  wife  die  before 
him,  he  shall  have  the  com."  Upon  the  death  of  the  husband  or  wife,  the 
interest  of  the  former  in  the  land  ceases,  yet  the  growing  com  is  considered  as 
part  of  his  personal  estate,  and  belongs  to  him  or  his  executors.  Lord  Coke^ 
afterwards  puts  other  cases,  and  in  Jl  of  them  he  distinguishes  between  the 
land  and  the  growing  produce  of  the  land ;  he  considers  the  latter  as  a  personal 
chattel  independent  on,  and  distinct  from  the  land.  If,  therefore,  a  growmg  crop 
of  com  does  not  in  any  of  these  cases  constitute  any  part  of  die  land,  I  think 
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that  a  sale  of  any  growing  produce  of  the  earth  (reared  by  labor  and  expense) 
in  actual  existence  at  the  time  of  the  contract,  whether  it  be  in  a  state  of  matu- 
rity or  not,  is  not  to  be  considered  a  sale  of  an  interest  in  or  concerning  land 
within  the  meaning  of  the  fourth  section  of  the  statute  of  frauds ;  but  a  contract 
for  the  sale  of  goods,  wares,  and  merchandise  within  the  seventeentli  section  of 
^..-1  that  statute.  Such  an  interest  goes  to  the  executor  and  not  *to  the  heir, 
•^  and  anything  which  goes  to  the  executor  and  not  to  the  heir,  may  be 
taken  in  execution  under  ^JLfa.  This  is  the  rule  of  law  as  to  tenants'  fixtures, 
which  bear  a  very  close  resemblance  to  those  growing  crops  which  are  not  the 
spontaneous  produce  of  the  earth,  but  are  raised  by  8ie  labor  and  expense  of 
the  occupier  of  the  land.  It  has  been  held,  that  vats,  coppers,  &c.,  set  up  in 
a  house  by  a  lessee  for  years  in  relation  to  his  trade,  may  be  taken  in  execution 
under  a  writ  of  fieri  faciaa  issued  against  him.  Poolers  case,  1  Salk.  368 ;  but 
that  fixtures  of  a  similar  description  cannot  be  taken  in  execution  under  sl  fieri 
fadas  issued  against  a  party  wno  was  seised  in  fee  of  the  house  in  which  they 
were  situate,  upon  the  ground  that  they  would  go  to  his  heir  and  not  to  his  ex- 
ecutor, H^nn  V.  Ingiiby,  5  B.  &  A.  625.  Now,  a  growing  crop  of  com  or 
potatoes,  or  of  any  vegetable  which  is  produced  not  spontaneously  by  the  earth, 
but  by  the  labor  and  expense  of  the  occupier,  goes  to  the  executor  and  not  to 
the  heir  of  tenant  in  fee  simple.  It  would  seem,  therefore,  that  such  a  growing 
crop  may  be  seised  under  bl  fieri  faeiaSt  issued  against  tlie  owner  of  the  inheri- 
tance as  his  goods  and  chattels,  even  while  they  are  annexed  to  the  freehold. 
I  cannot,  therefore,  consider  the  annual  produce  of  land  which  is  proceeding  to 
a  state  of  maturity,  and  which,  when  taken  at  maturity,  will  be  severed  from 
the  ground  and  become  movable  goods  and  chattels,  as  an  interest  in  or  con- 
cerning land  within  the  meaning  of  the  fourth  section  of  the  statute  of  frauds, 
which  seems  to  me  to  mean  land  taken  as  mere  land,  and  not  its  annual  grow- 
ing productions ;  consequendy  the  rule  for  entering  a  nonsuit  must  be  dis« 
clmrged. 

Rule  discharged. 


•842]  •BULLEN  v.  DENNING. 

By  deed  lessor  demised  certain  lands  in  the  county  of  Donet,  except  and  always  reserved, 
out  of  the  demise  and  grant  unto  the  leasor,  all  timber  trees,  and  other  trees,  bat  not 
the  annual  fruit  thereof:  Held,  that  apple  trees  wero  not  within  the  exception. 

Trespass  for  felling  and  cutting  down  the  plaiiidflT's  apple  trees,  and  carrying 
away  and  converting  the  same  to  the  defendant's  use.  Plea,  not  guilty.  At 
the  trial  before  Burroughs  J.,  at  the  Spring  assizes  for  the  county  of  Dorseit 
1826,  it  appeared  that  by  indenture  of  lease  bearing  date  the  24th  of  DecembtTt 
1778,  Vere  Earl  Povleit  demised  and  granted  to  John  Perkins  certain  premises 
therein  described,  being  within  and  parcel  of  the  inanor  of  Manhwoodf  in  the 
county  of  Dorset^  then  in  the  possession  of  Perkiiu  or  his  assigns,  except  and 
always  reserved  out  of  the  demise  and  grant  unto  the  Earl,  his  heirs  and  as- 
tij^ns,  all  royalties,  franchises,  mines,  and  quarries,  and  the  produce  thereof* 
itod  abo  all  limber  treee  and  other  treetf  but  not  the  annual  fiuU  thereof^  and 
aU  saplings  and  standils  likely  to  become  trees,  then  or  thereafter  fgtamvD%,ai 
lieing  m  or  upon  the  demised  premises,  with  free  liberty  of  ingress,  ^giesstead 
n^gresB,  for  the  said  Earl,  his  heirs  and  assigns,  into,  upon,  and  firom  the  said 
demised  premises,  to  search  for,  fell«  cut  down,  work  up,  ^,  takoi  and  cairj; 
•way  the  same,  and  to  plant  any  new  tree  or  trees  in  the  banks  of  the  he4(0i 
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of  the  said  premises ;  to  hold  unto  Perkins^  his  execntors,  administratorSy  and 
assigns,  from  and  immediately  ader  the  death  of  the  said  John  Perkins  for  the 
term  of  ninety-nine  years,  if  three  persons  therein  named  should  so  long  live^ 
nnder  the  yearly  rent  therein  mentioned :  proviso,  that  if  Perkins,  his  execo- 
tors,  &c.,  should,  *during  the  term,  commit  or  suffer  to  be  committed,  ^^43 
on  any  part  of  the  premises,  any  waste  or  damage  to  the  value  of  10^.,  ^ 
or  should  cut  down  or  fell  any  maiden  or  sound  pollard  tree,  or  top,  poll,  or  in* 
jure  any  maiden  tree  then  or  thereafter  growing  or  standing  on  the  said  pre- 
mises, without  the  license  of  the  Earl,  his  heirs  or  assigns,  first  had  or  obtained, 
the  lease  should  be  void.  l*he  interest  of  Earl  Pouletl  in  the  demised  pre* 
mises  having  vested  in  the  plaintiff,  the  defendant,  who  was  tenant  of  the 
demised  premises  to  the  devisee  of  Perkins^  in  1824,  and  while  two  of  the 
three  cestui  que  vies  mentioned  in  the  lease  were  in  being,  cut  down  three 
apple  trees  which  had  been  planted  by  the  tenant  afler  the  granting  of  the  lease. 
It  was  contended  that  apple  trees  were  not  excepted  out  of  the  demise,  and, 
consequendy,  that  the  reversioner  could  not  maintain  trespass ;  and  Wyndhatn 
T.  Way,  4  Taunt.  316,  was  cited.  The  learned  Judge  reserved  the  point,  and 
A  verJict  having  been  found  for  the  plaintiff,  a  rule  nisi  for  entering  a  nonsuit 
twas  obtained  in  last  Easter  term. 

Tindal  and  P.  Bayly  now  showed  cause.  The  words  of  the  exception, 
*«  all  timber  trees  and  other  trees,**  are  sufficiently  laige  to  comprehend  apple 
trees.  Wyndham  v.  Way  \b  not  in  point,  because  there  it  was  to  be  collected 
from  the  language  used,  **  all  trees,  wood,  coppice  wood,  &c.,"  that  the  word 
**  trees**  was  meant  to  apply  to  trees  useful  for  their  wood  only.  But  in  this 
case  the  lessor  has  demised  the  fruit  only  and  not  the  bodies,  and  Grantham  t. 
Hawley,  Hob.  182,  is  an  authority  to  show  that  such  a  grant  is  valid.  But 
assuming  that,  *if  the  exception  had  stopped  at  the  words  ^ all  timber  r^f^AA 
trees  and  other  trees,"  fruit  trees  would  not  have  been  excepted,  the  ••  ^^ 
other  words,  ^  not  the  annual  fruit  thereof,**  which  refer  to  the  annual  produce 
of  fruit  trees,  show  beyond  all  doubt  that  the  bodies  of  those  trees  were  in- 
tended to  be  excepted.  It  may  be  said,  that  in  legal  phraseology  the  term 
fruit  is  sometimes  applied  to  the  produce  of  timber  trees  as  well  as  to  the 
produce  of  those  trees,  which,  in  popular  language,  are  termed  fruit  trees,  and 
that  by  the  terms,  **  not  the  annual  fruit  thereof,"  the  parties  may  have  intended 
to  su\e  out  of  the  exception  the  acorns  of  the  oak  or  the  masts  of  the  elm,  and 
not  tlie  mere  produce  of  the  apple  trees ;  but  the  word  frttU  must  be  construed 
in  that  sense  in  which  it  is  supposed  to  have  been  used  by  the  parties  at  the 
time  of  making  the  contract ;  and  considering  that  the  demised  premises  are  in 
a  county  where  apples  constitute  a  valuable  portion  of  the  produce  of  the  land, 
and  that  it  was  important  to  the  tenant  that  he  should  have  them,  but  of  no  im- 
portance to  him  to  have  the  produce  of  other  trees,  there  can  be  no  doubt  that 
the  parties  used  the  term  frtnt  to  denote  the  produce  of  those  trees,  which,  in 
popular  language,  are  denominated  fruit  trees. 

Erskine,  Coleridge,  and  Bere,  contra.  It  will  be  most  favorable  both  for  the 
landlord  and  tenant  to  hold,  that  apple  trees  are  not  within  the  exception ;  foi 
then  the  landlord  may  maintain  an  action  of  waste  against  the  tenant,  for  an 
injury  done  to  the  trees,  and  may  compel  the  tenant  to  keep  the  orchards  pro- 
perly and  well  stocked.  In  lieu  of  these  advantages,  all  that  the  lessor  can 
have  (if  the  other  construction  prevail)  is,  that  he  may  prevent  the  'cutting  r#«^. 
down  of  the  trees  ^which  the  tenant  is  not  likely  to  be  guilty  of,  so  long  *- 
as  they  are  in  bearing)  and  perhaps  have  the  branches  and  bodies  of  the  trees 
'when  blown  down,  which  are  of  very  litde  value.  Then  as  to  the  tenant,  if 
they  are  not  within  the  exception,  he  acquires  in  those  trees  that  general  pro- 
perty which  a  termor  has  in  all  such  as  die,  not  being  tunber.  He  acquires, 
also,  the  right  to  use  and  prune  the  trees,  and  generally  to  manage  the  orchards  in 
the  best  way  for  his  own  and  his  landlord*s  interest,  which,  under  the  other  con- 
struction, it  may  be  doubtful  whether  ^e  has.    But,  secondly,  if  the  apple  trees 


845] 


5  Barnewai.i«  &  Cresswell.  707 


be  within  the  ezception«  then  the  trees  are  the  landlord's.  He  may  cut  diem 
down,  but  he  cannot  enter  to  plant  new  trees,  nor  compel  the  tenant  to  keep  the 
orchard  stocked,  and  the  tenant  is  left  at  the  mercy  of  his  landlord  as  to  the 
orchards.  The  grant  of  the  fruit  will  protect  him  no  more  than  in  the  case  of 
acorns,  wakiut,  l^ech,  &c. ;  for  it  must  extend  to  them  also ;  and  yet  it  can 
never  be  contended  that  such  a  grant  prevents  the  landlord  from  cutting  down 
what  he  pleases.  It  is  a  grant  of  the  fruit  only  of  such  trees  as  he  chooses  to 
spare,  and  for  so  long  as  he  spares  them.  In  DrernUeii  ei  Ux  v.  Rtm>t^  Cro. 
Car.  437,  an  exception  of  the  timber  trees,  ^  saving  mat  his  said  wife  should  have 
and  take  the  shrowds  and  loppiogs  of  them,"  was  held  to  protect  all  the  trees  from 
being  cut  down  by  the  owner  of  the  fee,  but  in  this  case  no  part  of  the  trees  was 
saved  out  of  the  exception.  The  woids  of  the  exception,  without  the  saving 
which  follows,  would  not  include  apple  trees,  for  they  do  not  pass  under  the  gene- 
ral name  of  trees,  fVyndham  v.  ^ay»  4  Tauilt  316;  Waller  v.  TVoverf,  Hardres, 
•fiiAi  ^^ '  London  v.  *The  Chapter  of  the  Collegiate  Church  rf  Southwellt 
^^^J  Hob.  303 ;  Lord  Zouch  v.  Moore,  2  RolL  Rep.  274, 356, 368.  Then  if 
that  be  so,  the  effect  of  the  saving  out  of  the  exception  is  only  to  leave  that  at 
brge  which  the  exception  would  otherwise  have  included ;  it  cannot  extend  the 
exception.  Accordingly,  in  Leigh  v.  Shaw,  Cro.  Eliz.  372,  where  there  was 
a  lease  of  a  rectory,  except  the  mansion-house,  saving  a  chamber ;  the  chamber 
was  held  to  pass  by  the  lease,  because  a  saving  out  of  a  saving  makes  it  as  if 
it  had  never  been  excepted.  Besides,  the  exception  must  always  be  construed 
fiivorably  for  the  lessee.  Earl  of  Cardigan  v.  ArmUage,  2  B.  dc  C.  197.  If* 
therefore,  the  exception  itself  would  not  have  extended  to  the  apple  trees,  a 
fortiori  the  saving  which  is  to  restrain  the  extent  of  the  exception  in  fevor  of 
the  lessee  cannot  make  it  include  the  trees,  because  that  would  be  to  prejudice 
the  lessee.  A  legal  and  sufficient  meaning  may  be  given  to  the  words  of  the 
saving,  ^  not  the  annual  fruit  thereof,*'  without  holding  it  to  refer  to  the  produce 
of  apple  trees ;  for  fruit  is  a  common  term  in  the  law  for  the  annual  produce  of 
timber  and  other  trees,  as  distin^ished  from  what  are  properly  called  fruit  trees. 
In  Dyer,  36  a.,  it  was  said,  **  it  cannot  be  denied  that  the  property  of  great 
trees,  viz.  timber.  Lb  reserved  by  law  to  the  lessor,  but  he  cannot  grant  it 
without  the  termor's  license,  for  the  termor  has  an  interest  in  it,  viz.  to  have 
&e  010^/  and  frtiii  ^wing  upon  it,  and  the  loppings  thereof  for  fuel."  The 
word  fruit  ub  used  in  the  same  sense,  in  Dyer,  00  a.  and  332  a. ;  and  these 
authorities  are  cited  in  Liford^t  case,  1 1  Co.  48,  where  it  is  laid  down  that  the 
*a471  *^^^^^  f^'slXi  have  the  young  of  all  birds  that  breed  in  the  trees,  and  all 
•I  fruits.  The  word  is  also  used  in  the  same  sense,  in  Co.  lAtt.  53  a.. 
Berry  v.  Heard,  Cro.  Car.  242,  and  Com^  Dig.  tit.  Biene,  H.  Trees. 

Batlbt,  J.  I  incline  to  think  that  apple  trees  are  not  within  the  exception. 
It  is  a  general  rule  of  construction  that  where  there  is  any  reasonable  degree 
of  doubt  as  to  the  meaning  of  an  exception  in  a  lease,  the  words  of  the  excep- 
tion being  the  words  of  the  lessor,  are  to  be  construed  favorably  for  the  lessee, 
and  against  the  lessor,  Tlie  Earl  of  Cardigan  v.  Armitage,  2  B.  dt  C.  197. 
The  question  in  this  case  is,  whether  looking  to  the  subject  matter  of  the 
demise,  and  the  several  clauses  of  the  lease,  fruit  trees  were  clearly  intended  to 
be  excepted,  or  whether  there  be  any  reasonable  degree  of  doubt  whether  that 
were  intended  or  not.  Now  a  grant  of  '*  timber  trees  and  other  trees"  will  not 
pass  fruit  trees.  Here  the  exception  is,  •'  of  aU  timber  trees,  and  other  trees, 
bat  not  the  annual  fruit  thereof."  Some  meaning  must,  undoubtedly,  be  given 
to  the  latter  words,  for  if  the  fruit  saved  was  the  fruit  of  orchard  trees,  it  would 
follow  that  the  bodies  of  those  trees  would  be  within  the  exception.  But  the 
term  fruit  in  legal  acceptation  is  not  confined  to  the  produce  of  those  trees 
which  in  popular  language  are  called  fruit  trees,  but  applies  also  to  the  pro- 
duce of  oak,  elm,  and  wdnut  trees.  In  the  old  books  me  lessee  is  stated  to 
have  an  interest  in  the  trees  in  respect  of  the  shade  for  catde,  and  the  firoit 
thereof.    Therefore  the  words  **  the  annual  firuit  thereof "  may  be  satisfied  by 
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applying  them  to  the  prodnce  of  timber  trees,  and  that  being  so,  it  does  not 
Appear  clearly  from  ttie  language  of  the  exception  that  fruit  trees  were  r«a^g 
intended  to  be  included  in  it«  and  then,  unless  there  are  other  clauses  in  ^ 
iie  lease  from  which  that  intention  can  be  clearly  coOectedt  we  are  bound 
according  to  the  rale  of  constraction  to  which  I  have  already  aUudedt  to  hold 
that  they  are  not  excepted  out  of  the  demise.  Looking  to  the  nature  of  the 
subject  matter  of  the  demise,  which  is  land  situate  in  a  county  where  cider  is 
maae>  and  where  apples  constitute  a  great  part  of  the  annual  produce,  I  think 
it  is  not  very  likely  that  the  lessor  would  make  apple  trees  the  subject  of 
express  exception,  because,  as  the  lessee  was  at  all  events  to  have  the  apple 
trees  standing  during  his  term,  the  lessor  by  the  exception  could  acquire  a 
right  only  to  the  body  of  the  tree  if  it  happened  to  be  blown  down»  and  thai 
would  be  of  little  or  no  value.  It  is  probable,  besides,  that  the  tenant  would 
not  consent  to  have  the  apple  trees  excepted,  because  it  would  soli^ct  him  to 
great  difficulties  in  the  management  and  regulation  of  his  farm,  for  u  the  trees 
were  to  belong  to  the  landlord,  the  tenant  could  not  cut  them  down,  even  if 
they  became  barren,  l^en  we  find  in  the  lease  a  proviso  that  the  lessor  may 
re-enter  if  the  tenant  lops  or  tops  any  maiden  tree.  A  newly  planted  ap[de 
tree  is  a  maiden' tree,  and  yet,  if  it  be  included  in  the  exception,  the  tenant  will 
not  be  at  liberty  to  lop  it,  and  unless  it  be  lopped  it  will  produce  nothing. 
There  is  a  liberty  reserved  to  the  landlord  to  plant  any  new  trees  in  the  banks 
and  hedges.  Now  if  that  clause  had  been  intended  to  include  apple  trees,  it 
cannot  be  supposed  that  the  liberty  would  have  been  confined  to  banks  and 
hedges.  There  is  one  clause  in  the  lease  which  caused  me  to  entertan  a 
doubt  during  the  course  of  the  argument,  I  mean  that  by  •which  the  r«g^A 
tenant  covenants,  in  the  place  of  every  timber  or  other  tree  thrown  down  *^ 
and  decayed  during  the  term,  to  plant  or  set  another  fresh  grown  young  tree  of 
the  same  kind  in  its  stead.  As  there  is  no  other  express  stipulation  by  the 
Unant,  to  plant  any  tree,  it  occurred  to  me  that  it  must  have  been  intended  U> 
include  apple  trees,  but  upon  further  consideration  I  think  that  such  a  conse* 
quence  does  not  necessarily  follow.  The  landlord,  probably,  may  have  thought 
it  unnecessary  to  have  an  express  covenant  for  that  purpose,  because  it  would 
be  so  much  to  the  interest  of  the  tenant  to  plant  apple  trees.  Then,  as  it  does- 
not  appear  that  the  word  tree  in  the  other  parts  of  the  lease  was  intended  to 
include  apple  trees,  and  as  the  tenant's  continuing  to  have  right  to  the  firuii 
trees  does  not  in  any  degree  militate  against  the  interest  of  the  landlord,  for  the 
tenant  is  not  at  liberty  to  destroy  the  trees  in  the  orchard,  it  seems  to  me  there 
is  nothing  in  the  other  clauses  of  the  lease  to  show  clearly  that  the  parties 
intended  to  include  apple  trees  in  the  exception.  And  as  the  words  of  the 
exception  will  not  of  necessity  include  them,  I  think  the  words  of  the  saving 
part  do  not  make  it  clear  that  the  parties  so  intended,  but  leave  the  matter  in 
doubt,  and  then  the  words  of  the  exception  must  be  construed  in  favor  of  the 
lessee,  and  against  the  lessor,  and  so  construing  them  1  think  we  are  bound  to 
hold  that  apple  trees  are  not  within  the  exception.  The  rule  for  entering  a 
nonsuit  must,  therefore,  be  made  absolute. 

HoLROTV,  J.     The  question  in  this  case  arises  upon  a  regular  lease  by 
indenture,  containing  all  the  formal  parts  belonging  to  such  an  instrument.    It 
is,  therefore,  to  be  construed  according  to  the  rules  of  law  laid  down  for  the 
construction  of 'Such  instramenti,  and  in  the  *sense  which,  by  prior  deci*  rmttmo , 
sions,  has  been  im^ed  upon  the  words  there  used.     If  any  other  '- 
nMsning  had  been  mtended,  that  should  have  been  expressed  in  dear  unam- 
biguous language.     Here  is  a  demise  of  certain  premises 'with,  an  exception  of 
timber  trees  ai^  odier  trees,  but  not  the  fruit  thereof.    Now  it  is  a  rule  of  con- 
stmetionf  that  wh^  there  is.  a.  grant  and  an  exception  out  of  it,  the  words  of 
the  exception  are  to  be  considered  as  the  words  of  the  grantor,  and  to  be  con- 
stnied  in  fiivor  of  the  grantee,  5.  Co.  10  b.    And  there  ave  several  authocitiea. 
to  show«  that  the.wor£  other  frees  do  not  extend  to  firuit  trees.    If  fruit  tress 
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are  not  ineluded  in  the  first  part  of  the  excepdon,  and  if  the  words  of  the 
exception  are  to  be  considered  the  words  of  the  lessor,  and  to  be  construed  in 
favor  of  the  lesse,  the  question  is*  what  is  the  effect  of  the  saving  words,  **  not 
the  annual  frnit  thereof!"  They  were  intended  to  operate  in  favor  of  the 
lessee.  But  it  is  argued,  that  they  shall  operate  against  him  by  extending  the 
exception.  We  cannot  infer  that  to  have  be^n  the  intention  of  the  parties,  i( 
those  words  can  have  any  other  legal  effect  consistent  with  the  sense  imposed 
by  prior  decisions  on  the  words  "  timber  trees  and  other  trees.**  Now  the 
word  ^  fruit,**  in  our  old  law  boolu,  is  frequently  used  to  denote  the  produce, 
not  only  of  orchard  but  of  timber  trees  ;  and  if  that  word  be  so  construed  here» 
the  saving  will  not  have  the  effect  of  operating  against  the  lessee,  by  enlaiging 
ihe  exception.  I  think  that  it  ought  to  be  construed  in  that  sense,  and  so 
construing  it,  apple  trees  are  not  within  &e  exception.  I  think  that  this  con- 
•truction  is  consistent  with  the  other  parts  of  the  lease  which  have  been 
commented  on  by  my  Brother  Bayley.  If  the  parties  had  intended  to 
*S5ll  *^'^®P^  apple  trees,  they  should  have  used  words  which,  consistentfy* 
J  with  tormer  decisions,  woidd  leave  no  doubt  of  that  intention. 
LiTTLBOALB,  J.  I  am  of  the  same  opinion.  The  word  trtu^  generally 
speaking,  means  wood  explicable  to  buildinffs,  and  does  not  include  orchara 
trees.  The  words,  **  not  the  annual  fruit  mereof,'*  may  apply  either  to  the 
produce  of  orchard  or  to  that  of  timber  trees.  Those  words  may,  therefore)  be 
satisfied  without  holding  them  to  apply  to  the  produce  of  orchard  trees.  And 
as  it  is  doubt^l  whether  it  was  intended  to  except  fruit  trees,  the  words  of  the 
exception  must  be  construed  favorably  for  the  lessee.  I  think  we  are  therefore 
bound  to  hold  that  fruit  trees  do  not  come  within  it,  and  that  this  rule  must  be 
made  abeolnte. 

Role  absolute* 


T%e  KINO  f^.  The  Chapel  Wardens  and  Overseers  of  the  Township  of 

BIL8T0N. 

Where  the  owner  in^  oecapiet  of  an  ironstone  mine  erected  an  engine  for  the  parpoee  of 
drawing  the  water  from  the  mine,  and  used  it  for  ao  othek'  purpose:  Held,  tnat  ne  was 
not  rateable  to  the  poor  in  reipeec  of  the  engine. 

Upon  an  appeal  against  a  rate  whereby  a  mine-engine  and  engine-pit  were 
rated  to  the  rehef  of  £e  poor  of  the  township  of  BUatoih  in  the  county  of  SiHff' 
/ord^  the  sessions  amended  the  rate  by  striking  out  the  item  objected  to,  subject 
to  the  opinion  of  this  court  upon  the  following  case : 

The  engine  and  pit  were  erected,  sunk,  and  used  by  the  appeUants,  solely  for 
the  purpose  of  drawing  water  from  ironstone  mines  in  their  occupation. 
Nothing  was  raised  from  those  mines  except  ironstone. 
*8521  ^OldnaU  Ruaadl^  and  Skutt^  in  support  of  the  order  of  sessions*  It 
•I  is  clear  that  the  ironstone  mines  themselves  were  not  rateable,  and  the 
engine  was  merely  an  adjunct  to  them,  and  therefore  exempt.  Wherever 
machines  have  been  held  rateable  they  have  been  annexed  to  some  other  ratea- 
ble property  and  treated  as  a  part  of  it ;  as  in  the  case  of  the  weighing  machine, 
Rex  V.  St.  Nicholas^  GlouetBter^  Cald.  262,  or  the  cardmg  machine.  Rex  v. 
Hoggt  L  T.  R.  721.  In  this  case  the  engine  produces  no  profit,  but  the 
expense  of  it  is,  in  truth,  a  drawback  from  the  profits  of  the  mines ;  and  if 
those  profits  were  rateable,  in  calculating  the  rateable  profits  it  would  be  neces- 
sary to  allow  for  the  expense  of  the  engine,  1  Nolan,  226.  So,  also,  the  shaft 
or  pit  produces  no  profit ;  the  capital  is  consumed  in  sinking  it ;  the  only  profit 
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arises  from  the  ore,  which  is  not  rateable,  Atldnt  v.  Davii,  Cald.  333.  If  the 
shaft  and  engine  were  rateable,  the  under-ground  machinery  and  rail-roads 
would  also  be  rateable ;  but  that  would  clearly  be  ratmg  the  mine  itself,  which 
IS  exempt  from  the  chaige  imposed  on  other  property  by  the  43  Eliz,  c.  2.  The 
rate  in  question  could  only  be  paid  by  the  sale  of  the  ore  raised  from  these 
mines. 

D,  F,  Janes,  and  Whateley,  contra.  The  engine  rated  in  this  case  was 
affixed  to  the  land  upon  the  surface,  and  not  in  the  mine  ;  it  was  an  adjunct  to 
the  land,  and  increased  the  value  of  it,  and  was  therefore  rateable.  The  surface 
may  be  in  one  person  and  the  mine  in  another.  In  such  case,  the  surface 
would  be  rateable  for  the  improved  value  arising  from  the  engine.  **Sup-  rma^^ 
pose  the  engine  belonged  to  the  owner  of  the  surface,  and  he  let  it  to  the  '- 
owner  of  the  mine,  upon  what  principle  could  it  be  said  that  it  was  not  ratea* 
ble  T  and  there  does  not  appear  to  be  any  real  difference  whether  the  owner  of 
Ae  mine  erects  the  engine,  or  hires  it  of  another  person.  If  tlie  owners  of 
these  mines  were  to  lay  a  rail-road  over  the  surface  of  the  adjoining  land  for  the 
purpose  of  carrying  away  the  ore,  that  would  be  rateable.  Rex  v.  BeU^  7  T.  R. 
608,  and  yet  it  would  be  of  no  value,  but  on  the  contrary,  a  burthen,  if  it  were 
not  connected  with  the  mine ;  and  the  same  may  be  said  of  the  weighing 
machine  and  carding  machine.  Where  a  coal-mine  was  worked  merely  for  the 
purpose  of  raising  coal  to  be  used  in  manufacturing  iron  from  ore  raised  out  of 
another  mine  belonging  to  the  same  person,  it  was  held  that  the  coal-mine  was 
rateable,  i?ex  v.  Cunntnghamt  5  East,  478. 

Batlxt,  J.  I  am  of  opinion  that  the  court  of  quarter  sessions  came  to  a 
right  conclusion.  This  appears  to  me  a  very  plain  case.  The  carding  engine 
and  weighing  machine  were  each  considered  as  part  and  parcel  of  a  building* 
and  were  rated  as  such.  So,  also,  in  the  case  of  the  canteen ;  the  privilege  of 
selling  liquors  was  considered  as  annexed  to  the  house,  and  as  forming  part  of 
its  value.  Here,  a  person  working  a  mine  in  his  own  land,  has  erected  ma 
engine  for  the  purpose  of  working  that  mine,  and  which  is  of  no  other  use. 
The  occupier  of  the  mine,  as  such,  is  not  rateable  under  the  provisions  of  the 
43  JEiiz.  c.  2.  In  many  such  mines  there  are  rail-roads  under  ground,  which 
gready  enhance  the  valne  of  &e  mine,  and  therefore  of  the  land,  *but  r«git^ 
Uiey  cannot  be  rated,  and,  in  principle,  they  are  on  the  same  footing  ^ 
as  this  engine.  This  is  a  mode  of  drawing  the  water  from  the  mine  ;  the  rail- 
road is  to  facilitate  the  conveyance  of  the  ore  to  the  foot  of  the  shaft  Each  is 
of  use  in  carr3ring  on  the  mining  operations,  but  of  no  other  use.  Suppooe  a 
conveyance  or  lease  of  this  mine,  with  the  machinery,  had  been  made,  it  is 
dear  that  the  engine  would  have  passed  to  the  grantee  or  lessee ;  it  must, 
therefore,  be  considered  as  part  and  parcel  of  the  mine,  and  is,  as  well  as  the 
mine  itself,  exempt  from  poor*rates. 

HoLROYO,  J.  I  likewise  think  it  clear  that  the  sessions  were  right  The 
engine  was  not  profitable,  but  burthensome,  except  as  it  respected  the  mine 
itself.  As  it  regarded  the  land,  independendy  of  the  mine,  it  was  clearly  bui^ 
thensome.  Now  the  profits  arising  from  the  mine  aro  exempt  from  taxation 
under  the  43  Eliz,  c.  2.   The  engine  is,  therefore,  in  like  manner,  exempt. 

LnTLXOALX,  J.,  concurred. 

Order  of  sessions  confirmed. 
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•DOE  on  the  Demise  of  the  Earl  of  DARLINGTON  v.  BOND,  et  al. 

Where  a  lease  contained  a  proviso  for  re-entry,  if  the  lessee  committed  waste  to  the 
value  of  10«.,  and  the  lessor  re-entered,  and  broocht  ejectment  in  consequence  of  the 
tenant's  bavinff  pulled  down  some  old  buildings  of  more  than  lOt.  value,  and  substituted 
others  of  a  dinerent  description :  Held,  that  the  waste  contemplated  in  the  proviso  was 
waste  producing  an  injury  to  the  reversion,  and  that  it  was  a  question  for  the  jury, 
whether,  under  all  the  circumstances,  such  waste  to  the  value  of  10«.  had  been  com- 
mitted. 

Ejectmbnt  for  premuies  in  Camtlford  in  the  county  of  ComwalL  Plea, 
the  general  issue.  At  the  trial  before  Gaselee^  J.,  at  the  Cornwall  Spring 
assizes,  1826,  it  appeared,  that  in  1805,  the  premises  in  question  had  been 
demised  to  one  Mel  Vglow^  by  the  trustees  under  the  will  of  Sir  fF.  Molest 
worthy  for  ninety-nine  years,  determinable  on  three  lives,  which  were  still  in 
being.  In  1810  the  lessor  of  the  plaintiiT  became  assignee  of  the  reversion,  and 
ia  1823  the  Marquis  of  Hertford,  under  whom  the  defendants  held,  became 
assignee  of  the  lease.  The  premises,  at  the  time  of  the  demise,  consisted  of  a 
building  one  story  high,  occupied  as  two  tenements,  and  a  back  lin-hay  or  bul- 
lock-house, and  a  garden.  In  the  lease,  there  was  a  proviso  that,  **  if  the  lessee, 
his  executors,  administrators,  or  assigns,  should  commit,  or  permit  any  man- 
ner of  waste  in  or  upon  the  demised  premises  to  the  value  of  10«.,  and  the 
same  did  not  amend,  or  other  satisfaction  for  the  same  give  within  three  months 
after  notice,  the  lessor  might  re-enter."  In  October,  1824,  certain  alterations 
were  commenced  by  order  of  the  Marquis  of  Hertford^  The  building,  before 
occupied  as  two  tenements,  was  raised,  and  converted  into  five  separate  dweU- 
ings.  The  back  lin-hay  or  bullock-house  was  pulled  down,  the  materials  of 
which  were  worth  10/.,  and  the  workmen  began  to  erect  a  building  on  the  site, 
*8561  ^^^^^  ^^^  intended  for  three  cottages ;  but  before  it  was  completed,  *the 
-*  lessor  of  the  plaintiff  caused  an  adii  to  be  dug  under  the  premises,  (by 
virtue  of  a  power  to  open  mines,  &c.  reserved  in  the  lease,)  and  certain  othet 
mining  operations  were  carried  on,  which  destroyed  the  new  buildings.  On 
the  10th  of  October,  1825,  notice  was  served  upon  the  Marquis  of  Hertford^ 
and  the  tenants  in  possession,  requiring  them  to  restore  the  premises  to  the  state 
in  which  they  were  at  the  date  of  the  lease,  within  Aree  months  from  that 
time ;  and  nofiiing  having  been  done  in  pursuance  of  the  notice,  this  action  was 
eommenced.  For  the  defendants  it  was  contended,  amongst  other  things,  that 
the  evidence  did  not  prove  waste  to  the  value  of  lOj.  Several  points  were  left 
to  the  jury,  but  no  question  was  put  to  them  as  to  the  amount  of  waste  com- 
mitted. A  verdict  having  been  found  for  the  plaintiff,  a  rule  nxii  for  a  new  trial 
was  granted  in  Eaiter  term,  on  the  ground  that  the  jury  ought  to  have  found 
the  value  of  the  waste. 

Carter  now  showed  cause,  and  contended,  that  the  removal  of  the  bullock- 
house  was  clearly  waste,  and  that  as  the  materials  of  it  were  proved  to  have 
been  worth  10/.,  there  could  be  no  doubt  that  the  removal  of  that  building  was 
waste  to  the  value  of  10«.  If,  indeed,  the  old  bullock-house  had  been  pulled 
down  merely  for  the  purpose  of  rebuilding  it,  and  it  had  been  accordingly 
rebuilt,  that  would  not  have  been  waste ;  but  here  buildings  of  a  different  nature 
were  substituted  for  it.  The  erection  of  those  new  buildings  could  not  alter 
the  character  of  the  act  which  had  before  been  done,  nor  could  the  value  of 
tliem  be  set  off  so  as  to  reduce  the  value  of  the  waste  committed. 
*fifi71  *Batlet,  J.  It  seems  to  me  that  the  meaning  of  the  proviso  is, 
J  that  tlie  lessor  shall  be  at  liberty  to  re-enter  if  waste  be  done,  producing 
an  injurv  to  the  reversion  to  the  value  of  10«.,  and  the  same  be  not  amended  or 
satismcuon  made  for  it  within  three  months  after  notice.  But  in  this  case  it 
was  possible  that  tlie  value  of  tlie  reversion  might  be  increased  by  the  altera- 
tion ;  it  was,  therefore,  a  question  for  the  jury,  whether  waste  to  the  value  of 
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lOt.  had  been  committed.    As  that  question  was  not  submitted  to  their  coush 
deration,  I  think  that  Ae  rule  for  a  new  trial  inust  be  made  absolute. 

HoLROTo  and  Littledalb,  Js.,  concurred. 

Rule  absolute. 

C  F.  Wittiamf  was  to  have  supported  the  rule. 


HENjElY  fiVMUONS  v.  H£ZEKIAJi  fmiFT. 

Wbere  the  owner  of  a  stmck  of  bark  .entered  into  a  contract  to  «eU  it  at  a  certain  prica 
per  to*,  and  the  purchaser  agreed  to  take  and  pav  for  it  on  a  dajr  apecified,  and  a  part 
waa  aferwarda  wei^^hed  and  delivered  to  him :  Held,  that  the  property  in  ibe  reeidae  did 
not  veat  in  the  purohaaer  until  it  had  been  weighed,  that  being  neoeeaary,  in  order  to 
•acertain  the  amount  to  be  paid,  and  that,  even  if  it  had  veated,  the  aeller  could  BOty 
before  that  act  had  been  done,  maintain  an  action  for  sooda  sold  and  delivered. 

Sewtble.  That  an  action  for  goods  bargained  and  aold  could  not,  under  aucfa  circnm- 
atances,  have  be^n  maintained,  per  LiuledaU,  J. 

iNuuiiTAsnTS  Mi9ump$il  lor  baric  sold  and  delkened*  the  us«al  money  eoontiv 
and  a  count  upon  an  account  staled*  A.t  the  triial  before  UUtUdaltj  J.,  at  the 
Spring  assizes  for  the  county  of  Mofummiht  1826,  the  jury  found  a  verdict  for 
lAe  pUintiff  for  the  sum  of  iM/.  Zb.  %dn%  subjc^st  to  the  opinion  of  this  eowl 
upon  &e  foUowing  ^itae.  The  plaiatUT  and  defendant  were  *both  tmm 
dealers  in  tirab^  and  bark,  the  plaintiff  jpesidiog  at  WhUAr^ok^  in  ATmi-  ■• 
MOti<JbsAtr€,  and  the  defendant  in  the  town  of  Monmouih.  Previously  to  the 
98d  of  October  J  J  824,  the  plaintiff  was  possessed  of  la  quantity  of  oak  bark, 
which  was  stacked  at  «  pkce  called  JReMrook,  o»  the  banks  of  the  river  Wyt^ 
about  two  jnBes  bdow  Ae  jtown  of  Afonmouih^  and  which  in  July  preceding 
ireighed  twenty  tons.  Upon  the  38d  of  Oetebiff  the  XoBowing  agreement  for 
the  sale  of  the  said  bark  was  signed  by  the  plaintiff  and  Ihe  defendant  ^  { 
have  this  day  aold  the  bark  stacked  at  jRedbrook  at  9L  6«.  per  ton  of  twenty* 
one  hundred  weight,  to  Bezikiah  Sw^ft^  which  he  agoees  to  take,  and  pay  for 
it  4m  the  30th  of  Na^mber'^ 

It  was  afterwards  verbstty  agreed  between  Ae  parties,  that  one  fPiUitm 
Simmons,  a  brother  of  the  plaint,  should  aee  the  bark  weighed  on  b^alf  of 
Ihe  plaintiff,  and  one  Jam/u  Diggeti  should  see  it  weighed  on  behalf  of  the 
defendant  Within  five  days  after  the  signing  of  this  agreement  the  defendant 
sent  several  of  his  barges  and  his  servants  to  Redhrook,  and  took  a  quantity  of 
die  bark,  amounting  to  .eight  tons  and  fourteen  hundred  weight  He  sent  for 
ffiUiam  8immon$,  who  was  at  work  in  a  wood  near  to  R^rook^  to  see  the 
hark  weighed  on  behalf  of  his  brother,  which  ffillimm  ShnnwM  accordingly 
did,  and  was  paid  for  his  trouble  by  his  brothei^s  wife.  William  Simmmit 
said  he  was  not  directed  by  his  broUier  to  see  the  bark  weighed,  and  did  not 
know  that  it  had  beeai  sold  until  he  was  fetched  from  the  wood  by  the  defend- 
ant's messenger.  Jamu»  Digg$ti  attended  the  weighing  on  the  part  of  the 
defendant  The  bark  eo  taken  by  lae  defendant  was  carried  by  his  baigee 
down  the  river  Wy€  to  ClupitoWp  The  remainder  of  the  stack  was  eo\'ered 
with  a  tarpaulin  belonging  to  the  defendant,  *but  which  tarpaulin  had  r#oKA 
been  upon  the  premises  at  Redbrookt  having  been  lent  by  the  defendant  ^  ^^ 
for  tliat  purpose  to  the  person  who  sold  the  bark  to  the  plaintiff;  and  had  been 
^used  to  cover  a  part  of  the  stack  before  the  signing  of  the  agreement  by  the 
plaintiff  and  defendant  About  eight  or  nine  days  ailer  part  of  the  bark  had 
been  so  removed  by  the  defendant,  a  Mr.  James  Jaadktff  upon  whose  premises 
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at  Rtdbrook  the  bark  was  stacked,  met  the  defendant,  and  asked  him  when  he 
intended  to  take  the  remainder  of  the  bark  away,  as  it  was  stacked  Qver  part 
of  a  sawpit  which  he,  {MadUjf^)  wanted  to  use ;  the  defendant  answered  that 
he  should  have  it  taken  away  in  a  few  days.  The  defendant  did  not  at  any 
time  take  away  the  remainder  of  the  bark,  nor  was  it  wekrhed.  Towards  the 
latter  end  of  Novtmber  there  was  an  extraordinary  flood,  which  overflowed 
the  banks  of  the  river  Wyt^  and  rose  nearly  to  the  height  of  five  feet  around 
Uie  remainder  of  the  stack  of  bark,  and  did  it  very  considerable  injury.  There 
was  sufficient  time  for  the  defendant  to  have  removed  the  whole  of  the  bark 
before  the  flood  happened.  The  defendant  was  seen  examining  the  remainder 
of  the  bark  afler  it  had  been  injured  by  the  flood,  and  the  tarpaulin  before  men- 
tioned remained  upon  the  bark  until  the  28th  of  January^  1825,  when  it  was 
removed  by  some  of  the  defendant's  servants  who  were  passing  up  the  river  in 
a  barge.  On  the  4th  o{  December^  1824,  the  plaintiff*  called  at  the  defendant's 
counting-house,  and  the  defendant  said  he  was  ready  to  pay  for  the  bark  which 
had  been  removed,  viz.  eight  tons  and  fourteen  hundred  weight,  and  by  fha 
plaintiff's  direction  an  account  was  made  out  of  the  bark  which  the  defendanl 
had  taken  away  as  aforesaid,  and  the  defendant  paid  the  amount  by  a  check, 
*8601  *^^^^^  ^^  ^^y  honored.  The  plaintiflT  signed  the  account  as  settled, 
^  but  at  the  same  time  said  that  no  advantage  should  be  taken  of  his  so 
doing,  and  required  the  defendant  to  take  and  pay  for  the  rest  of  the  bark, 
which  he  refused  to  do.  Bark  is  an  article  whicn  varies  very  considerably  in 
weight  according  as  the  air  is  moist  or  dry,  and  according  to  die  season  of  the 
year.  The  question  at  the  trial  was,  whether  the  plaintiff  was  entitled  to  reco- 
ver in  this  action  for  the  bark  which  remained  standing  at  Rtdbrook.  Accord- 
ing to  the  weight  of  the  bark  in  Jtdy  preceding,  a  quantity  remained,  which  «l 
the  price  mentioned  in  the  agreement  of  the  23d  of  Ociober^  1824,  amounted  to 
the  sum  of  106/.  5«.  8(f.,  for  which  &e  verdict  was  taken^ 

OldnaU  Ru8»ell  for  the  plaintiff.  The  proper^  in  the  bark  vested  in  the 
defendant  as  soon  as  the  contract  was  made,  and  the  subsequent  delivery  of  a 
part  was  in  law  a  delivery  of  the  whole,  Shd)iy  v.  Hayward^  2  H.  Bl.  504, 
Hammond  v.  Andtraon^  1  N.  R.  69.  The  case  of  Hanton  v.  M^er^  6  ESast, 
614,  will  be  relied  on  to  show  that  the  property  had  not  vested ;  but  there  some- 
thing remained  to  be  done  by  the  vendor,  it  was  part  of  the  contract,  that  the 
goods  sold  should  be  weighed  before  they  were  delivered.  Upon  the  facts 
found  in  this  case  no  act  remained  to  be  done  by  the  vendor.  The  contract 
was  for  an  absolute  sale,  the  purchaser  was  bo  take  the  bark  and  pay  for  it  on  a 
day  specified ;  and  it  was  not  made  a  condition  that  the  bark  should  be  pre- 
viously weighed.  The  purchaser  was  at  liberty  to  take  the  bark  immediately,  and 
^g. «  in  fact  did  take  a  part.  Since  the  ^decision  of  Hamon  v.  Meyer  several 
J  cases  somewhat  similar  have  occurred,  in  which  it  was  held  that  goods 
contracted  for  had  not  vested  in  the  purchaser,  Rugg  v.  ARneitf  11  East,  216» 
Wallace  v.  Breede,  13  East,  522,  Austen  v.  Craven^  4  Taunt.  644,  White  v. 
mik8,  5  Taunt.  176,  Buek  v.  Davie,  2  M.  dt  S.  397,  Shipley  v.  Davie,  5 
Taunt.  617 ;  but  in  each  of  them  it  was  made  necessary,  either  by  express 
contract  or  by  the  usage  of  trade,  that  some  further  act  should  be  done  by  the 
vendor  before  the  goods  were  transferred  to  the  purchaser.  {^Bayley,  J.  When 
did  (he  delivery  in  this  case  take  place  ?]  As  soon  as  the  vendee  took  away  a 
part  of  the  goods.  In  2  Bl.  Com.  448,  it  is  said,  **  As  soon  as  the  bargain  is 
struck  the  property  of  the  goods  is  transferred  to  the  vendee,  and  that  of  the 
price  to  the  vendor,  but  the  vendee  cannot  take  the  goods  until  he  tenders  the 
price  agreed  on."  ^Holroyd,  J.  The  declaration  is  for  goods  sold  and  delivered, 
not  for  goods  bargamed  and  sold.]  If  the  property  vested  in  the  defendant,  then 
a  delivery  of  part  was  clearly  a  delivery  of  the  whole. 

Compoell,  contra.  This  action  for  goods  sold  and  delivered  cannot  be  main- 
tained unless  the  plaintiff  makes  out  not  only  that  the  property  in  the  whole  of 
the  bark  vested  in  the  defendant,  but  also  that  the  whole  was  delivered.    He 
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must  show  that  he  had  divested  himself  of  all  lien  upon  the  bark,  and  that  the 
defendant  might  have  maintained  trover  for  it,  without  pajring  or  offering  to  pay 
tiie  price,  GoodaU  v.  Skeitorh  2  H.  Bl.  316.  This  case  is  direcdy  within  the 
authority  of  Hanson  v.  Meyer ^  6  East,  614,  the  *bark  was  sold  at  a  fmao 
certain  sum  per  ton^  it  was  therefore  necessary  to  weigh  it  in  order  to  *• 
ascertain  the  price.  Weighing,  then,  was  made  necessary  by  the  contract,  and 
it  was  an  act  to  be  done  by  the  vendor.  If  weighing  was  to  precede  the 
delivery,  the  bark,  until  weighed,  remained  in  the  possession  of  the  vendor,  and 
the  vendee  could  have  no  right  to  weigh  it,  but  was  bound  to  call  upon  the  venr 
dor  to  do  it.  The  authority  of  Hanson  v.  Meyer  has  never  been  called  in  ques- 
tion, it  is  therefore  sufficient  for  the  decision  of  this  case ;  it  proves  that  the 
property  never  vested  in  the  defendant,  and  if  it  had  vested  still  there  was  no 
delivery. 

Batley,  J.  Two  questions  are  involved  in  this  case :  first,  whether  the 
property  in  the  bark  was  vested  in  the  defendant  so  as  to  throw  all  risks  upon 
fiim  ;  secondly,  whether  there  had  been  such  a  delivery  of  the  bark  as  would 
support  this  form  of  action.  It  is  not,  perhaps,  necessary  to  give  any  opinion 
upon  the  first  point,  but  I  think  it  right  to  do  so,  as  it  is  most  satisfactory  to 
determine  the  case  upon  the  main  ground  taken  in  amiment.  I  think  that 
the  property  did  not  vest  in  the  defendant  so  as  to  make  nim  liable  to  bear  the 
loss  which  has  occurred.  Generally  speaking,  where  a  baigain  is  made  for  the 
purchase  of  goods,  and  nothing  is  said  about  payment  or  delivery,  the  property 
passes  immediately,  so  as  to  cast  upon  the  purchaser  all  future  risk,  if  nothing 
lurther  remains  to  be  done  to  the  goods  ;  although  he  cannot  take  them  away 
without  paying  the  price.  If  any  thing  remains  to  be  done  on  the  part  of  the 
seller,  until  that  is  done  the  property  is  not  changed.  In  Rugg  v.  Minettf  and 
Wallace  v.  Breeds^  the  thing  which  remained  to  be  done  was  to  *vary  r^oAo 
the  nature  or  quantity  of  the  commodity  before  delivery  ;  that  was  to  ^ 
be  done  by  the  seller.  In  other  cases  the  thing  sold  was  to  be  separated  from 
a  laiger  quantity  of  the  same  commodity.  This  case  was  different ;  the  sub- 
ject matter  of  tiie  sale  was  clearly  ascertained.  The  defendant  agreed  to  buy 
the  bark  stacked  at  Redbrook^  meaning,  of  course,  aU  the  bark  stacked  there ; 
but  it  was  to  be  paid  for  at  a  certain  price  per  ton.  The  bargain  does  not 
specify  the  mode  in  which  the  weight  was  to  be  ascertained,  but  it  was  neces- 
sary that  it  should  be  ascertained  before  the  price  could  be  calculated,  and  the 
concurrence  of  the  seller  in  the  act  of  weighing  was  necessary.  He  might 
insist  upon  keeping  possession  until  the  bark  had  been  weighed.  If  he  was 
anxious  to  get  rid  of  the  liability  to  accidental  loss,  he  might  give  notice  to  the 
buyer  that  he  should  at  a  certain  time  weigh  the  bark,  but  until  that  act  was 
done  it  remained  at  his  risk.  In  Hanson  v.  Meyer  weighing  was  the  only  thing 
that  remained  to  be  done,  there  was  not  any  express  stipulation  in  the  contract 
that  the  starch  (the  subject  matter  of  that  contract)  should  be  weighed  ;  that 
was  introduced  in  the  delivery  order,  but  the  nature  of  the  contract  made  it 
necessary.  So  here  the  contract  made  weighing  necessary,  for  without  that, 
the  price  could  not  be  ascertained.  Suppose  the  plaintiff  had  declared  specially 
upon  this  contract,  he  must  have  alleged  and  proved  that  he  sold  the  bark  at  a 
certain  sum  per  ton,  that  it  weighed  so  many  tons,  and  that  the  price  in  the 
whole  amounted  to  such  a  certain  sum.  The  case  of  Hanson  v.  Meyer  differs 
fi:om  this  in  one  particular ;  viz.  that  the  assignees  of  the  vendee  who  had 
become  bankrupt  were  seeking  to  recover  tlie  goods  sold  ;  but  the  language  of 
Lord  EUenborough  as  to  the  'necessity  of  weighing  in  order  to  ascer-  i-mai 
tain  the  price  before  the  property  could  be  changed,  is  applicable  to  the  ■- 
present  case,  and  decides  it.  I  therefore  think  that  the  bark  which  remained 
unweighed  at  the  time  of  the  loss  was  at  the  risk  of  the  seller ;  and  even  if  the 

Sroperty  had  vested  in  the  defendant,  I  should  have  thought  that  it  had  not  been 
elivered,  and  consequently  that  the  price  could  not  be  recovered  on  a  count  for 
goods  sold  and  delivered. 
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HoLROTD,  J.  I  also  think  that  the  plaintiflT  cannot  recover.  By  a  contract 
for  the  sale  of  specific  goods,  it  is  true,  as  a  general  position,  that  uie  property 
is  chaoged,  although  the  seller  has  a  lien  for  the  price,  unless  the  contract  is 
for  a  sale  upon  cr^t ;  then  the  goods  remain  at  the  risk  of  the  buyer.  But 
Hanson  v.  Meyer  is  a  direct  authority,  that  in  such  cases  as  the  present,  the 
seller  does  not  part  with  the  goods  untU  the  weighing  has  been  accomplished. 
Secondly,  I  think  that  the  bark  was  not  delivered.  V  there  was  a  delivery  the 
seller  could  have  no  lien  for  the  price,  even  if  the  contract  did  not  make  the 
bark  deliverable  until  the  30th  oi  November  $  there  was  neither  a  performance 
of  the  weighing  nor  an  offer  to  perform  it. 

LiTTLSDALE,  J.  I  entertain  some  doubt  whether  the  property  did  not  pass 
by  this  contract ;  and  that  doubt,  as  it  seems  to  me,  is  not  inconsistent  widi  the 
decision  in  Hantwi  v.  Mever,  The  question  there  was,  whether  the  assignees 
of  the  purchaser  had  a  nght  to  call  for  a  delivery  of  the  goods  sold.  Lord 
EUenborovgh  said,  payment  of  the  price  and  the  weighing  of  the  goods  neces- 
*8651  ^^^Y  preceded  the  absoluU  vesting  of  die  property  ;  *which  expression 
^  I  tftke  to  have  been  used  with  reference  to  the  then  question,  viz. 
whether  the  property  had  so  vested  in  the  purchaser  as  to  entitle  his  assignees 
to  claim  the  delivery.  So  in  this  case,  although  the  property  might  vest  in  the 
purchaser,  it  would  not  follow  that  he  could  enforce  a  delivery  until  the  weight 
of  the  bark  had  been  ascertained,  and  the  price  paid.  Here  there  was  not  a 
delivery  in  fact,  nor  was  the  delivery  of  part  a  constructive  delivery  of  the 
whole.  This  differs  from  the  cases  of  lien  or  stoppage  in  iranaitu^  in  which 
it  may  be  considered,  that  a  delivery  of  part  is  in  me  nature  of  a  waiver  of  the 
lien,  or  rifht  to  stop  in  iranaiiu.  I  think  further,  that  an  action  for  goods  bar- 
gained and  sold  would  not  lie  merely  because  the  property  passed.  The  mere 
bargain  would  not  suffice,  because  no  specific  price  was  fixed,  nor  could  the 
plaintiff  recover  on  a  quantum  valebal ;  for  the  contract  was  to  pay  by  weight ; 
and,  therefore,  until  the  commodity  was  weighed  there  would  be  nothing  to 
guide  the  jury  in  the  amount  of  damages  to  be  given.  The  seller  was  at  all 
events  bound  to  offer  to  weigh  the  ban^i  but  he  never  did  so.  For  these  rea« 
sons  I  think  he  cannot  recover. 

PoMtea  to  the  defendant. 


•fiUBl      *RI6HT   (on  the  several  Demises  of  J.  SHORTRIDGE  the 
**''"J  Younger  and  JANE  his  Wife,  and  ELIZABETH  CREBER) 

V.  JAMES  CREBER. 

A<  B,  devised  land  to  trustees  in  trust,  to  permit  bis  daughter  to  receive  the  rents  to  her 
own  use  for  her  life,  and  from  and  after  her  death  be  devised  the  same  "  unto  the  heirs 
of  the  body  of  his  daughter,  share  and  share  alike,  their  heirs  and  assigns  for  ever." 
At  the  time  of  the  death  of  the  testator  the  daughter  had  one  child,  and  afterwards  had 
eleven  others :  Held,  that  the  words  **  heirs  of  the  body'*  in  this  will  meant  children, 
and  that  the  child  born  before  the  testator's  death  took  a  vested  remainder  in  fee,  sub* 
ject  to  open  and  let  in  those  who  might  be  born  afterwards. 

Ejectment  for  the  recovery  of  messuages  and  lands  in  the  parish  of  £uck» 
land  Monachorum,  in  the  county  of  Devon.  At  the  trial  before  LUtledale,  J., 
at  the  last  Summer  assizes  for  the  county  of  Devon^  ^e  jury  found  a  verdict 
for  the  plaintiff,  subject  to  the  opinion  of  this  court  on  the  following  case  : 

Richard  Northmore^  of  Sheepetor^  in  the  said  county,  being  seised  in  fee  of 
the  premises  in  question,  by  his  last  will  and  testament,  bearing  dato  the  23d 
of  Jtme,  1764,  and  duly  executed  and  attested  for  die  passhig  of  real  estates 
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must  show  that  he  had  divested  himself  of  all  lien  upon  the  bark,  and  that  the 
defendant  might  have  maintained  trover  for  it,  without  pajring  or  offering  to  pay 
the  price,  GoodaU  v.  Skdion^  2  H.  Bl.  310.  This  case  is  direcdy  within  the 
authority  of  Hanson  v.  Meyer ^  0  East,  614,  the  *bark  was  sold  at  a  rtggo 
certain  sum  ptr  ton^  it  was  therefore  necessary  to  weigh  it  in  order  to  '- 
ascertain  the  price.  Weighing,  then,  was  made  necessary  by  the  contract,  and 
it  was  an  act  to  be  done  by  the  vendor.  If  weighing  was  to  precede  the 
delivery,  the  bark,  until  weighed,  remained  in  the  possession  of  the  vendor,  and 
the  vendee  could  have  no  right  to  weigh  it,  but  was  bound  to  call  upon  the  ven- 
dor to  do  it.  The  authority  of  Hamon  v.  Meyer  has  never  been  called  in  ques- 
tion, it  is  therefore  sufficient  for  the  decision  of  this  case ;  it  proves  that  the 
property  never  vested  in  the  defendant,  and  if  it  had  vested  still  there  was  no 
delivery. 

Batley,  J.  Two  questions  are  involved  in  this  case :  first,  whether  the 
property  in  the  bark  was  vested  in  the  defendant  so  as  to  throw  all  risks  upon 
him  ;  secondly,  whether  there  had  been  such  a  delivery  of  the  bark  as  would 
support  this  form  of  action.  It  is  not,  perhaps,  necessary  to  give  any  opinion 
upon  the  first  point,  but  I  think  it  right  to  do  so,  as  it  is  most  satisfactory  to 
determine  the  case  upon  the  main  ground  taken  in  amiment.  I  think  that 
the  property  did  not  vest  in  the  defendant  so  as  to  make  nim  liable  to  bear  the 
loss  which  has  occurred.  Generally  speaking,  where  a  baigain  is  made  for  the 
purchase  of  goods,  and  nothing  is  said  about  payment  or  delivery,  the  property 
passes  immediately,  so  as  to  cast  upon  the  purchaser  all  future  risk,  if  nothing 
turther  remains  to  be  done  to  the  goods ;  although  he  cannot  take  them  away 
without  paying  the  price.  If  any  thing  remains  to  be  done  on  the  part  of  the 
seller,  until  that  is  done  the  property  is  not  changed.  In  Bugg  v.  MinetU  snd 
WaUace  v.  Brtede^  the  thmg  which  remained  to  be  done  was  to  *vary  i-mao 
the  nature  or  quantity  of  the  commodity  before  delivery  ;  that  was  to  '- 
be  done  by  the  seller.  In  other  cases  the  thing  sold  was  to  be  separated  from 
a  laiger  quantity  of  the  same  commodity.  This  case  was  different ;  the  sub- 
ject matter  of  the  sale  was  clearly  ascertained.  The  defendant  agreed  to  buy 
&e  bark  stacked  at  Reibrook^  meaning,  of  course,  aU  the  bark  stacked  there ; 
but  it  was  to  be  paid  for  at  a  certain  price  per  ton.  The  bargain  does  not 
specify  the  mode  in  which  the  weight  was  to  be  ascertained,  but  it  was  neces- 
sary that  it  should  be  ascertained  before  the  price  could  be  calculated,  and  the 
concurrence  of  the  seller  in  the  act  of  weighing  was  necessary.  He  might 
insist  upon  keeping  possession  until  the  bark  had  been  weighed.  If  he  was 
anxious  to  get  rid  of  the  liability  to  accidental  loss,  he  might  give  notice  to  the 
buyer  that  he  should  at  a  certam  time  weigh  the  bark,  but  until  that  act  was 
done  it  remained  at  his  risk.  In  Hanson  v.  Meyer  weighing  was  the  only  thing 
that  remained  to  be  done,  there  was  not  any  express  stipulation  in  the  contract 
that  the  starch  (the  subject  matter  of  that  contract)  should  be  weighed  ;  that 
was  introduced  in  the  delivery  order,  but  the  nature  of  the  contract  made  it 
necessary.  So  here  the  contract  made  weighing  necessary,  for  without  that, 
the  price  could  not  be  ascertained.  Suppose  the  plaintifiT  had  declared  specially 
upon  this  contract,  he  must  have  alleged  and  proved  that  he  sold  the  bark  at  a 
certain  sum  per  ton,  that  it  weighed  so  many  tons,  and  that  the  price  in  the 
whole  amounted  to  such  a  certain  sum.  The  case  of  Hanson  v.  Meyer  dififers 
fi:om  this  in  one  particular ;  viz.  that  the  assignees  of  the  vendee  who  had 
become  bankrupt  were  seeking  to  recover  the  goods  sold  ;  but  the  language  of 
Lord  Ettenborough  as  to  the  ^necessity  of  weighing  in  order  to  ascer-  r«g54 
tain  the  price  before  the  property  could  be  changed,  is  applicable  to  the  ■- 
present  case,  and  decides  it  I  therefore  think  that  the  bark  which  remained 
unweighed  at  the  time  of  the  loss  was  at  the  risk  of  the  seller ;  and  even  if  the 
property  had  vested  in  the  defendant,  I  should  have  thought  that  it  had  not  been 
delivered,  and  consequently  that  the  price  could  not  be  recovered  on  a  count  for 
goods  sold  and  delivered. 
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HoLROTD,  J.  I  also  think  that  the  plaintiflT  cannot  recover.  By  a  contract 
for  the  sale  of  specific  goods,  it  is  trae,  as  a  general  position,  that  the  property 
is  chaoged,  although  the  seller  has  a  lien  for  ^e  price,  unless  the  contract  is 
for  a  sale  upon  credit ;  then  the  goods  remain  at  the  risk  of  the  buyer.  But 
Hanson  v.  Meyer  is  a  direct  authority,  that  in  such  cases  as  the  present,  the 
seller  does  not  part  with  the  goods  until  the  weighing  has  been  accomplished. 
Secondly,  I  think  that  the  bark  was  not  delivered.  V  there  was  a  delivery  the 
seller  could  have  no  lien  for  the  price,  even  if  the  contract  did  not  make  the 
bark  deliverable  until  the  30th  of  liovemper  $  there  was  neither  a  performance 
of  the  weighing  nor  an  offer  to  perform  it 

LiTTLBDALE,  J.  I  entertain  some  doubt  whether  the  property  did  not  pass 
by  this  contract ;  and  that  doubt,  as  it  seems  to  me,  is  not  inconsistent  with  the 
decision  in  Hanefm  v.  Mever.  The  question  there  was,  whether  the  assignees 
of  the  purchaser  had  a  right  to  call  for  a  delivery  of  the  goods  sold.  Lord 
EUenborovgh  said,  payment  of  the  price  and  the  weighing  of  the  goods  neces- 
*8651  *^^7  preceded  the  absolute  vesting  of  the  property  ;  *which  expression 
-I  I  tftke  to  have  been  used  with  reference  to  the  then  question,  viz. 
whether  the  property  had  so  vested  in  the  purchaser  as  to  entitle  his  assignees 
to  claim  the  delivery.  So  in  this  case,  although  the  property  might  vest  in  the 
purchaser,  it  would  not  follow  that  he  could  enforce  a  delivery  until  the  weight 
of  the  bark  had  been  ascertained,  and  the  price  paid.  Here  there  was  not  a 
delivery  in  fact,  nor  was  the  delivery  of  part  a  constructive  delivery  of  the 
whole.  This  differs  from  the  cases  of  lien  or  stoppage  in  transitu^  in  which 
it  may  be  considered,  that  a  deliveiy  of  part  is  in  me  nature  of  a  waiver  of  the 
lien,  or  right  to  stop  in  transitu.  I  think  further,  that  an  action  for  goods  bar- 
gained and  sold  would  not  lie  merely  because  the  property  passed.  The  mere 
bargain  would  not  suffice,  because  no  specific  price  was  fixed,  nor  could  the 
plaintiff  recover  on  a  quantum  valdfat ;  for  the  contract  was  to  pay  by  weight ; 
and,  therefore,  until  the  commodity  was  weighed  there  would  be  nothing  to 
guide  the  jury  in  the  amount  of  damages  to  be  given.  The  seller  was  at  all 
events  bound  to  offer  to  weigh  the  barki  but  he  never  did  so.  For  these  rea« 
sons  I  think  he  cannot  recover. 

Postea  to  the  defendant. 


•fifiBI      *RI6HT   (on  the  several  Demises  of  J.  SHORTRIDGE  the 
^'''"J  Younger  and  JANE  his  Wife,  and  ELIZABETH  CREBER) 

V.  JAMES  CREBER. 

A.  B,  devised  land  to  trustees  in  trnst,  to  permit  bis  daughter  to  receive  the  rents  to  her 
own  use  for  her  life,  and  from  and  after  her  death  be  devised  the  same  '*  unto  the  heirs 
of  the  body  of  his  daughter,  share  and  share  alike,  their  heirs  and  assigns  for  ever." 
At  the  time  of  the  death  of  the  testator  the  daughter  had  one  child,  and  afterwards  had 
eleven  others :  Held,  that  the  words  *'  heirs  of  the  body"  in  this  will  meant  ekUdrtn, 
and  that  the  child  born  before  the  testator's  death  took  a  vested  remainder  in  fee,  sub- 
ject  to  open  and  let  in  those  who  might  be  born  afterwards. 

EjECTMsifT  for  the  recovery  of  messuages  and  lands  in  the  parish  of  Buck* 
land  Monachorum^  in  the  county  of  Devon.  At  the  trial  before  Littledale^  J., 
at  the  last  Summer  assizes  for  the  county  of  Devon^  the  jury  found  a  verdict 
for  the  plaintiff,  subject  to  the  opinion  of  this  court  on  the  following  case  : 

Richard  Northmore^  of  Sheepstor^  in  the  said  county,  being  seised  in  fee  of 
the  premises  in  question,  by  his  last  will  and  testament,  bearing  dat?  the  23d 
of  June^  1764,  and  duly  executed  and  attested  for  die  passing  of  real  estates 
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of  inheritanco,  devised  as  follows :  I  give  and  bequeath  unto  m^  said  wife,  JIf • 
Nartkniore  and  Elizabeth  Noflhmore^  all  that  my  messuage  and  tenement 
called  Sowian,  being  in  the  parish  of  Buddand  A/onachorum^  in  the  said 
county,  and  the  reversion  and  reveisions,  remainder  and  remainders  thereof,  to 
hold  to  them,  their  heirs  and  assigns,  in  trust,  to  permit  and  suffer  my  said  wife, 
M,  Northmore^  to  inhabit,  dweU  in,  use,  occupy,  and  enjoy  the  parlor  and 
chamber  over  the  south  side  of  the  dwelling  house  on  the  said  premises,  untE 
the  determination  of  the  term  which  /•  I'bot  now  hath  of  and  in  the  tenement 
of  Coambe  HUU  without  paying  any  rent  or  other  consideration  tlierefore  ;  and 
to  permit  and  suffer  my  daughter  joan^  now  the  wife  oi  Jacob  Creber^  and  her 
assigns,  from  and  immediately  after  my  death,  to  hold  and  enjoy,  and  to  receive 
and  *take  the  rents,  issues,  and  profits  of  all  and  every  of  the  said  pre-  i-ma^ 
mises,  except  as  aforesaid,  to  her  and  their  own  use  and  benefit,  for  and  ^ 
during  the  term  of  her  natural  life,  free  and  dear  of  and  firom  her  said  husband, 
Jatob  Creber^  and  so  that  he  may  not  intermeddle  therewith,  and  that  the  same 
may  not  be  subject  or  liable  to  the  payment  of  any  of  his  debts  ;  and  from  and 
after  her  death,  then  I  give,  devise,  and  bequeath  the  same  and  every  part 
thereof,  unto  the  heirs  of  the  body  of  the  ssud  Joan  Crtber^  share  and  share 
alike,  their  heirs  and  assigns  forever.*'  The  testator  died  so  seised  in  January^ 
1766,  without  altering  or  revddng  his  will,  leavii^  the  said  Jacob  Creber  and 
Joan  his  wife  him  surviving.  Joan  Creber^  at  the  death  of  the  testator,  had 
one  child,  Richard.  She  subsequently  had  deven  other  children,  and  died  in 
IBl  i.  The  fint  five,  the  seventh,  tenth,  and  eleventh  died  in  her  lifetime  intee- 
tate  and  without  issue.  Mary^  4ie  six^,  and  Henrtf^  the  ninth,  are  represented 
by  the  defendant  Jamu^  who  was  the  twelfth  and  last  child,  their  interest 
having  been  duly  conveyed  to  him.  Both  survived  their  mother,  Joan  Creber. 
WUliam^  the  eighth,  died  in  1800,  but  he  lefl  two  daughters  now  Uving,  who 
are  the  lessors  of  the  plaintiff!  Henry  was  the  eldest  surviving  son  at  l» 
mother's  death,  but  ffiUkmi  was  his  dd^  brother,  and  represented  by  his 
daughters. 

"nie  said  Jacob  Crfbor  the  father,  the  husband  oiJoan  Creher^  the  devisee 
named  in  the  will,  died  in  Aprils  1806,  and  upon  his  death,  the  said  Joan 
Creber^  his  wife,  went  and  lived  upon  the  said  premises  called  Sowton^  with 
her  son  James  Creber^  the  defendant,  who  rented  the  same  of  her  at  32/.  per 
annum,  from  thence  to  the  time  of  her  *death,  which  happened  on  the  r^^AA 
23d  of  December^  1811,  and  has  ever  since  remained  in  possession  ^ 
thereof. 

R,  Bayley  for  the  lessors  of  the  plaintiff*.  As  Joan  Crther  took  an  equitable 
estate  for  life,  and  the  subsequent  devise  to  the  heirs  of  her  body  carried  the 
legal  estate,  it  must  be  conceded  that  the  two  will  not  coalesce,  Feame,  52. 
Then  the  lessors  of  the  pkiintifir  take  by  purchase  contingent  remainders,  for 
they  being  the  two  daugnters  of  the  eldest  son  of  Joan  Crd)er^  answer  the 
description  of  heirs  of  the  body  of  Joan  Creber  at  the  time  of  her  death.  New* 
eomen  v.  Barkham^  2  Vem.  729,  Harrie  v.  Barnes^  4  Burr.  2157;  S.  C.  664. 
They  can  fulfil  the  condition  of  takii^  share  and  share  alike,  for,  but  for  those 
words,  they  would  have  taken  jointly.  They  are,  therefore,  entitled  to  the 
whole.  But  assuming  Aat  the  words  <*  heirs  of  the  body"  are  not  to  be  con- 
strued in  their  strict  legal  sense,  but  that  in  this  will  the^  mean  children^  and 
will  comprehend  grandchildren,  the  lessors  of  the  plainufl*  are  then  entitled  to 
recover  nine-twelfms.  For  in  that  view  of  the  case,  Richard^  the  ddest  son, 
took  a  vested  remainder  upon  the  death  of  the  testator,  subject  to  open  and  let 
in  tlie  children  subsequently  bora,  Baldwin  v.  JTaroer ,  Cowp.  309,  Boe  v. 
Perryn,  3  T.  R.  484,  Meredith  v.  Meredith,  10  East,  606.  Joan  had  twelve 
children,  eight  died  in  her  lifetime  without  issue,  and  their  shares  descended  on 
the  lessors  of  the  plaintiff.  In  Oretton  v.  Howard,  6  Taunt.  94,  the  testator 
devised  to  his  wife  his  real  estate  and  personal  estate,  she  first  paying  r»gAA 
his  debts  and  funeral  expenses,  arul  e^er  her  decease,  to  *the  heirs  of  ■- 


869] 


5  Bajinewajll  &  Ca£8sw£].ii.  717 


her  body,  share  and  share  alike^  if  more  than  one,.and  in  default  of  issue  by  the 
testator,  to  be  at  her  own  dispoeal ;  there  were  children  of  the  testator  and  hit 
wife,  and  it  was  held  thai  the  wife  took,  an  estate  for  life  with  remainder  to  all 
the  children  as  tenants  in  common  in  fee. 

Coleridge^  contra.  First»  the  devise  being  to  the  heirs  of  the  body  of  Joan 
Crebeft  share  and  share  alike,  their  heirs  and  assigns,. created  a  joint  tenancy, 
or  a  tenancy  in  common.  Secondly,  the  remainder  did  not  vest  until  the  death 
of  the  tenant  for  life,  and  CQi\sequently  the  lessors  of  the  plaintiff  are  not  enti- 
tled to  more  than  one  fourth.  The  words  of  the  will,  **  the  heirs  of  her  body, 
share  and  share  alike,  their  hdrs  and  assigns  for  ever,'*  prevent  its  being  a 
tenancy  in  severalty,  for  if  that  construction  were  adopted,  no  effect  would  be 

S'ven  to  these  words,  and  ther^  is  no  reason  for  rejecting  them.  For  as  the 
■st  estate  was  only  for  life,  there  is  no  reason  in  Isuw  wh^  the  children,  being 
purchasers,  should  not  take  jointly  or  in  common,  nor  is  there  any  thing  to 
show  that  that  was  not  the  intent  of  the  testator,  for  if  the  remainder  had  even 
▼ested,  upon  the  testator's  death,  in  Richard^  the  only  son,  it  would  open  to  let 
in  the  other  children  as  they  came  in  etae^  either  as  joint  tenants  or  tenants  in 
common,  Doe  v.  Perryrif  3  T.  R.  484,  is  in  point  There  three  children  were 
bom  subsequently  to  the  testator's  death,  and  the  remainder  was  held  to  vest  in 
the  first  bom,  subject  to  opening.  What  is  true  of  him  would  be  trae  of 
Richard  here  ;  if  Uie  remainder  vested  on  the  testator's  death,  it  would  open  to 
^g^^^  let  in  the  other  'children.  Secondly,  the  remainder  vested  not  at  the 
J  death  of  the  testator,  but  at  the  death  of  Joan  Creber^  the  tenant  for  life. 
The  words  are,  ^  from  and  afler  her  death  then  I  give  and  devise  to  the  heirs 
of  her  body ;"  and  this  comes  after  a  previous  devise  of  the- legal  estate  in  fee 
to  trustees.  Now  there  could  be  no  heirs  of  her  body  while  she  was  alive.  It 
is  trae,  that,  strictly  speaking,  the  eldest  male  issue  only  would  be  the  heir  of 
her  body  after  her  deatli ;  but  it  is  sufficient  to  show  that  there  was  a  class  of 
persons  who  satisfied  that  term  in  a  qualified  sense,  as  in  this  case,  "  all  the 
children  living  at  her  death ;"  Henny  t.  Purcell,  Sir  W.  Bl.  1002.  It  is  clear, 
that  in  this  case  the  death  off  the  parent  was  the  period  looked  to.  There  can 
be  but  two  periods  to  look  to ;  the  death  of  the  testator  and  the  death  of  Joan 
Creber.  Accor^ng  to  the  principle  involved  in  the  maxim  of  nemo  est  hwrea 
viventiSi  the  first  cannot  be  the  right  period.  That  construction  ought  not  to 
be  adopted  when  any  oUier  can  be;  Ruaaett  v.  Langj  4  Yes.  561.  In  most  of 
the  cases  in  which  the  estate  has  been  held  to  vest  in  the  life  of  the  ancestor, 
there  have  been  words  in  the  will  which  showed  that  the  testator  used  the  word 
heirs  in  a  popular  sense,  to  denote  the  individual  who,  at  the  time  of  his  will, 
was  the  apparent  or  presumptive  heir  of  a  particular  person.  As  in  Burchett 
V.  Durdantj  Garth.  154,  where  the  testator  devised  to  R*  D,  for  life,  and  after 
his  decease  to  the  heirs  male  of  the  said  R.  D.  now  living.  The  remainder 
was  held  to  vest  in  G.  /).,  who  at  the  time  of  the  devise  and  the  death  of  the 
testator  was  R,  D.a  only  son  \  the  words  **  now  living"  being  a  sufficient 
9^Y\  <l6Bci^ption  of  his  person.  There  are  *other  instances  of  3ie  same  kind 
^  J  given  in /%ame,  212.  In  Oreitan  v.  Hawardt  6  Taunt.  94,  the  testa* 
tor  was  the  husband,  and  left  six  children  him  surviviiiff ;  as  he  directed  the 
estate  to  be  divided,  he  could  not  be  supposed  to  disinherit  any  child  dying 
before  his  widow.  Jn.Edwarda  v.  ^fnons,  0  Taunt,  S13,  the  term  was 
**  children,"  not  heira.  Then,  if  it.be  an  exception  to  the  general  mle,  to  make 
the  children  take  as  heirs,  living  the  ancestor,  there  are  no  circumstances  here 
to  bring  the  case  within  the  exception ;  and  if  that  be  so,  then  the  remainder 
did  not  vest  till  the  death  of  the  tenant  for  hS^  and  the  lessors  oi  the  plaintiff 
are  entitled  to  one-fourth  only* 

Baylst,  J.  I  am  of  opinion  that  the  lessofs  of  the  plaintir  are  entitled  to 
recover,  not  the  wlude,  but  nine4weUttia  only  of.  tke  estate  devised  by  the  tea* 
talor.  It  has  beea  insiited  that  they  were  entitied  to  recover  the*  whole,  on  the 
ground  that  the  woDds.««hoim.Qf. the  body"  were  need  is  •  slriol. legal 
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and  that  they  applied  to  the  lesBora  of  the  plaintiff,  who,  as  the  daughters  of 
the  eldest  son  of  Joan  Creber^  were  the  only  persons  who  answered  that 
description ;  and  that  would  be  true,  if  there  were  nothing  on  the  face  of  the 
will  to  show  that  the  testator  used  those  words  in  a  different  sense.  But  here 
there  are  the  words  *«  share  and  share  alike,*'  which  show  that  the  testator  did 
not  mean  the  property  to  go  to  the  eldest  male  issue  only,  which  he  must  have 
intended  if  the  words  "  heirs  of  the  body"  be  taken  in  a  strict  legal  sense.  It 
has  been  said  (hat  those  words  were  not  used  in  a  strict  legal  sense  to  denote 
the  eldest  male  issue,  but  that  tlie  testator  may  *have  contemplated  a  tmim 
state  of  things  very  remote,  but  which  actually  has  happened,  viz.  that  '- 
the  eldest  son  shoidd  leave  two  daughters,  who  would  then  be  heirs  of  the  body 
of  Joan  Crtbert  and  might  take  share  and  shajie  alike.  I  think  that  is  a  state 
of  things  too  remote  to  be  supposed  to  have  been  in  the  contemplation  of  the 
testator.  The  words  *'  heirs  of  the  body"  not  being  used  in  the  strict  l^gal 
sense,  we  are  bound,  first,  to  ascertain  in  what  sense  they  were  used.  When 
that  IB  ascertained,  then  the  will  must  receive  the  same  construction  as  if  words 
apt  and  proper  to  denote  the  intention  had  been  used  in  the  will,  instead  of  the 
words  **  heirs  of  the  body,**  or  as  if  those  words  imported  the  very  sense  in 
which  they  were  used.  Then  if  the  words  heirs  of  the  body  were  not  used  in 
a  strict  legal  sense,  the  first  question  is,  in  what  sense  were  they  used  T  I  think 
they  were  used  in  a  sense  similar  to  that  expressed  by  the  words,  **  descendants, 
children,  or  issue.*'  That  being  so,  if  the  testator  had  used  the  words  children 
or  issue,which  are  words  apt  and  proper  to  express  the  sense  in  which  he  used 
the  words  **  heirs  of  Uie  body,**  then,  according  to  J}oe  v.  Pernffh  3  T.  R.  484, 
the  estate  limited  io  the  children  was  a  contingent  remainder  in  fee,  which,  on 
the  birth  of  each  child,  vested  in  that  child,  subject  to  open  and  let  in  those 
who  were  bom  afterwards.  It  is  a  settled  rule,  that  wherever  a  remainder  can 
be  construed  to  be  a  vested  remainder,  it  is  to  be  considered  vested,  and  not 
contingent.  Because  if  the  remainder  be  contingent,  it  is  liable  to  be  defeated 
by  the  destruction  of  the  previous  estate.  If  in  this  case  the  remainder  was 
contingent  as  long  as  Joan  Creber  lived,  the  trustees  might  have  destroyed  it 
by  ^destroying  their  previous  estate.  Each  taker  might  dispose  of  his  r^c^^ 
remainder,  whether  vested  or  contingent  But  if  it  was  contingent  it  '- 
might  be  destroyed.  I  am,  therefore,  of  opinion  that  the  remainder  vested, 
upon  the  death  of  the  testator,  in  Richard  Creber^  and  that  it  opened  on  the 
birth  of  each  child,  who  immediately  took  a  vested  remainder  iu  its  share  ;  and 
that  eight  having  died  without  disposing  of  their  shares,  they  vested  in  the  les« 
sors  of  the  plaintiff  as  the  representatives  of  the  eldest  brother.  The  several 
cases  cited  as  to  the  application  of  the  rule  nemo  est  hscres  viveniUt  do  not 
apply  to  the  present  case,  because  in  those  cases  there  was  nothing  to  show 
that  the  testator  intended  to  use  the  words  **  heirs  of  the  body**  in  any  other 
than  the  strict  legal  sense,  but  where  it  can  be  collected  from  expressions  in  the 
will,  that  those  words  are  used  in  a  different  sense,  as  a  designation  of  a  per^ 
son,  then  the  remainder  vests  notwithstanding  the  general  rule,  that  nemo  est 
hmres  viventisy  as  where  the  limitation  to  the  heirs  special  was  qualified  by  the 
words  now  livings  Burchett  v.  Durdant^  Garth.  164,  or  some  other  circum- 
stances, have  appeared  in  the  will  to  manifest  the  testator's  intention  that  &e 
estate  should  vest,  Jjmg  v.  Beaumond^  1  Peere,  W.  229,  Goodright  v.  fFhUe^ 
2  Black,  1010.  I  think  that  there  is  in  this  case  sufficient  on  the  face  of  tlie 
will  to  show  that  the  words  heire  of  the  body  were  used  to  denote  children,  and, 
therefore,  that  it  was  the  intention  of  the  testator,  that  the  remainder  should 
vest  in  the  first-bom  child,  subject  to  open  and  let  in  the  other  children  as  soon 
as  they  cataie  into  ease.  That  being  so,  the  lessors  of  the  plaintiff  are  entitled 
to  recover  nine-twelfUis  of  the  property. 

*HoLROTD,  J.  I  think  that  the  lessors  of  the  plaintiff  are  entitled  to  rte»^ 
recover  nine-twelfths.  If  the  words  "  heirs  of  the  body*'  are  to  be  con-  l^ '* 
strued  stricdy,  the  remainder  would  not  vest  till  Joan  Creber* »  death.     If  they 
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are  to  be  constraed  to  mean  children,  then  the  rule  nemo  eat  hmree  mverUii 
does  not  apply,  because  the  will  must  be  construed  as  if  the  testator  had  used 
in  the  devise  the  word  **  children,"  instead  of  the  words  **  heirs  of  the  body." 
It  has  been  said,  that  the  testator  meant  those  children  only  who  were  living  at 
the  death  of  Joan  Creber.  There  is  nothuig  in  the  will  to  show  that  that  was 
his  meaning.  The  words  ^  share  and  share  alike,"  and «'  their  heirs  and 
assigns,"  show  that  the  words  **  heirs  of  the  body"  were  not  used  in  a  strict 
legal  sense.  It  appears  to  me,  that  according  to  uretion  v.  Howard^  6  Taunt* 
04,  which  is  very  applicable  to  the  present  case,  (hose  words  must  be  construed 
**  children  ;"  and  that  being  so,  then  at  the  death  of  the  testator  a  remainder 
vested  in  Richard^  which  was  divested  pro  tanio  on  the  birth  of  every  child* 
It  must  be  vested  in  its  nature,  because  there  was  no  other  contingency  but  the 
birth  of  children ;  and  there  la  nothing  in  the  will  to  show  that  he  did  not 
mean  all  children.  I  think,  therefore,  that  by  the  words  **  heirs  of  the  body," 
the  testator  intended  all  the  children  of  Joan  Crdfeff  not  merely  those  who 
were  living  at  the  death  of  Joan  Crd>er* 
LiTTLBDALE,  J.,  coucurred. 

Judgment  for  the  plaintiffs. 
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Where  a  subject  is  owner  of  a  several  fisherj  in  a  navigable  river,  where  the  tide  flows 
and  reflows,  granted  to  him  (as  roast  be  presumed)  before  magna  charta,  bv  the  descrip« 
tion  of  "  ffparolempiicartam,"  that  is  an  incorporeal  and  not  a  territorial  hereditament, 
and  a  term  for  years  in  it  cannot  be  created  without  deed. 

Semble,  that  the  owner  of  a  several  fishery,  in  ordinary  cases,  and  where  the  terms  of  the 
grant  are  unknown,  may  be  presumed  to  be  owner  of  the  soil. 

Trespass  for  breaking  and  entering  the  plaintiff's  close  called  the  River 
Dart,  in  the  parish  of  nerry  Pomeroy^  in  the  county  of  Devon^  between  a 
certain  place  called  Hem^e  Mouth  and  a  certain  place  called  Penny^s  Quay, 
and  taking  the  plaintiff's  fish  therein.  Second  count  for  breaking  and  entering 
the  several  fishery  of  the  plaintiff  in  the  river  Dart.  Third  count  for  breaking 
and  entering  plaintiff's  tree  fishery.  Fourth  count  de  pUcibns  asportatie. 
Plea,  general  issue.  At  the  trial  before  Burroughs  J.,  at  the  Spring  assizes 
for  the  county  of  Devotu  1826,  the  plaintiff  gave  in  evidence  letters  patent  of 
the  44  Eiiz.,  by  which  she  granted  to  Edward  Seymour^  Esq.,  his  heirs  and 
assigns,  «*  all  those  domain  lands  and  manors  of  Berry  Pomeroy  and  Bridge- 
town  Pomeroy,  and  the  castle  of  Berrv  Pomeroy^  with  all  their  rights,  mem- 
bers, liberties,  and  appurtenances  in  the  county  of  Devon,  then  lately  parcels 
of  the  lands  and  possessions  of  Edward  late  Duke  of  Somereet^  and  once 
parcels  of  the  lands,  possessions,  and  hereditaments  of  71  Potneroy,  knight ;" 
and,  afler  making  use  of  general  words  to  pass  the  lands,  ^c,  and  tithes  of 
Berty,  her  majesty  granted  **aii  waters^  Jieheriea^  ^c,  to  the  aforeaaidmanora^ 
eaatlt,  and  premiaea,  and  to  each  and  every  of  them  belonging  or  appendant^ 
known,  accepted,  held,  used,  or  reputed  or  deemed  as  part  or  parcel  of  the 
same  premises."  The  letters  patent  then  granted  to  the  aforesaid  E,  Seymour^ 
his  heirs  and  assigns,  the  aforesaid  manor,  castle,  messuages,  lands,  &c.,  and 
*87fi1  ^  *^"^  singular  the  premises  aforesaid,  with  their  appurtenances,  as 
•I  fully,  freely,  and  perfecdy,  and  in  as  ample  a  manner  and  form  as  the 
same  premises,  or  any  part  thereof,  could  or  ought  to  have  come  to  the  hands 
of  the  then  queen,  or  to  the  hands  of  Henry  VIII.,  and  Edward  YI.,  Ute 
Kings  of  England^  or  to  the  hands  of  either  of  them,  or  to  the  hands  of  Mary^ 
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hlB  Queen  ofEnrland"  The  plaintiff  produced  Ufro  chirographs  of  fines, 
the  first  levied  in  Mchadmas  tenn,  m  the  2d  of  Edward  6,  in  which  Edward^ 
Duke  of  Sotner$ei,  was  plainCifi;  and  Thmna*  Pameroy,  knight,  and  Joannah 
his  wife,  were  deforciants  of  the  manors  of  Berry  Pomeray^  Hurberlon  and 
Htrberion^  with  the  appurtenances,  and  of  200  messuages,  ^.,  ^.  ^c  de 
uparali  niscaria  in  aqua  dt  Deri.  The  other  fine  was  levied  in  the  2d  and 
3d  of  Philip  and  Mary^  in  which  Edward^  Duke  of  Somereei^  was  plaintiff, 
and  nomas  Pomeroy^  knight,  and  Joannak,  his  wife,  were  deforciants  of  the 
manor  of  Berry  Pomeroy^  Bridgetown  Potneroy,  Hurherton  and  Uerherton, 
with  the  appurtenances,  and  of  200  messuages,  40  cottages,  2000  acres  of 
land,  &c.,  d^c,  with  the  appurtenances,  in  Berry  Pameray^  Bridgetown 
Pomeroy.  Ac  de  aqiaraU  piecaria  in  aqua  de  Bert,  It  was  also  proved  that 
the  duke  and  his  ancestors  had,  from  the  year  1765,  regularly  received  an 
annual  rent  for  the  fishery  from  different  tenants  for  fishing  in  the  river  Bari 
between  Hemeworih  and  Penny**  quay,  and  that  no  other  persons  during  that 
period  had  claimed  a  right  to  fish  within  those  limits ;  and  that  the  defendant, 
m  September^  1826,  committed  the  trespass  complained  of,  by  taking  fish 
within  those  limits.  On  the  part  of  the  defendant  it  was  contended,  that  the 
duke  had  granted  a  lease  of  the  fishery  to  one  MilU^  *and  that  MiUa  r^^jm 
was  in  possession  of  the  fishery  under  such  lease  at  the  time  of  the  ^ 
trespass  complained  of;  and  that  the  action,  therefore,  ought  to  have  been 
brought  in  his  name,  and  not  in  that  of  the  duke,  and  an  agreement  in  writing, 
but  not  under  seal,  was  given  in  evidence.  It  was  dated  on  the  7th  of  May^ 
1824,  and  the  duke  thereby  agreed  to  let,  and  one  N,  MiUa  agreed  to  take  all 
his,  the  said  duke's  fishery,  of  whatsoever  nature,  kind,  or  description  the 
same  might  be,  and  to  which  the  duke,  at  law  or  in  equity,  was  entitled  in, 
upon,  and  out  of  the  river  Dart^  and  the  adjacent  shores  and  banks  of  the  same 
river,  in  the  county  of  Bevon^  with  all  rights,  privileges,  and  appurtenances 
whatsoever  attached  to  or  appurtenant  to  the  said  fishery,  as  fully  and  amply 
as  the  said  duke  was  entitled  to  the  same ;  and  also  all  that  sand'  bank  situate 
and  lying  in  the  parish  and  manor  of  Berry  Pomeroy^  in  the  county  of  Devon, 
habendum  to  N,  MUh^  his  executors,  &c.,  from  the  25th  of  May  then  last  past, 
for  three  years,  yielding  and  paying  therefore  unto  the  duke,  his  heirs  and 
assigns,  the  yearly  rent  of  40/.  on  the  days  therein  mentioned ;  and  also 
yielding  and  paying  to  the  duke,  his  heirs  and  assigns,  the  yearly  rent  of  fts. 
on  the  days  and  in  the  manner  aforesaid,  for  and  in  respect  of  the  said  bank. 
The  learned  judffe  was  of  opinion,  that  there  was  evidence  for  the  jury  to  pre- 
sume that  there  had  been  before  the  reign  of  Henry  the  Third,  a  grant  of  the 
exclusive  right  of  fishing  in  the  river  Bart^  which  was  then  vested  in  the 
plaintiff,  and  that  as  it  was  a  right  in  a  navigable  river  where  the  tide  flowed 
and  re  flowed,  it  was  an  incorporeal  hereditament  which  lay  in  grant  and  not  in 
livery,  and  that  a  term  for  years  could  not  be  created  in  it  without  deed.  And 
he  oirected  the  *jury  to  find  a  verdict  for  the  plaintiff,  but  reserved  r»g»A 
liberty  to  the  defendant  to  move  to  enter  a  nonsuit.  A  verdict  having  ^ 
been  entered  for  flie  plaintiff  on  the  second  and  fourth  counts,  Seavyn,  in 
Easier  term,  obtained  a  rule  nisi  for  entering  a  nonsuit. 

Erskine  now  showed  cause.  The  place  in  which  the  trespass  was  com* 
mitted  was  in  die  navigable  part  of  the  river  Dari^  and  within  the  flux  and 
reflux  of  the  tide.  The  Duke  of  Somerset  proved  at  the  trial  an  immemorial 
and  exclusive  exercise  of  the  right  of  fishing  in  that  place.  Such  an  exclu- 
sive right  may  be  legally  aequuml  by  a  subject  under  a  grant  from  the  crown 
prior  to  Magna  Charts,  and  thero  was  ample  evidence  to  support  the  presmnp- 
tion  of  such  a  gvant  in  this  case.  The  questions  will  be  first,  whether  the 
duke's  right  be  propeidy  described  in  the  counts  on  which  the  verdict  is  taken ; 
•econdly,  whether  tfespass  be  the  proper  romedy  for  an  injury  to  such  rifht; 
thirdLy,  whether  the  aotkm  be  rightly  brought  in  the  duke's  name.  The 
verdict  wa»  taken  upearthe  seoond  and  fourth  ooonts  only.    The  eefwd  ooont 
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it  for  a  trespass  in  the  duke's  several  fishery ;  now  an  exclusive  right  of 
fishing^,  whether  it  be  claimed  in  proprio  aolo^  or  in  alimo  solo,  in  private 
waters  or  in  public  rivers  is  properly  described  as  a  several  fishery.  It  is  true 
that  Mr.  Justice  Blaekstone,  2  Bl.  Com.  39,  intimates  an  opinion  that  owner- 
ship of  the  soil  is  essential  to  the  existence  of  a  several  fishery,  but  that 
opinion  is  at  variance  with  Co.  Lit.  122  a.,  and  with  other  authorities  there 
^g.g,   cited  by  Lord  Coke  and  by  Mr.  ^Hargrove  in  his  note  to  that  passage. 

^  The  true  distinction  between  a  several  and  free  fishery  is  thus  pointed 
oat  by  Lord  Mansfield^  in  Seymour  v.  Lord  Courtenay,  5  Burr.  2814.  **In 
order  to  constitute  a  several  fishery  it  is  requisite  that  the  party  claiming  it 
should  so  far  have  the  right  of  fishing  independent  of  all  others,  as  that  no 
person  should  have  a  co-extensive  right  with  him  in  the  subject  claimed,  for 
where  any  person  has  such  co-extensive  right  there  it  is  only  a  free  fishery." 
Now  the  Duke  of  Someteet  exercised  an  exclusive  right  in  the  place  in 
question,  and  the  chirv^graphs  of  the  fines  describe  the  fishery  as  a  several 
fishery.  The  right,  therefore,  is  properly  described  in  the  second  count,  and 
trespass  is  the  proper  remedy  for  an  injury  to  that  right  For  in  order  to 
maintain  trespass,  it  is  sufficient  if  the  party  at  the  time  when  the  act  com* 
plained  of,  is  done,  has  the  actual  or  constructive  possession  of  the  thing  which 
18  the  subject  of  the  trespass.  Smith  v.  Miller^  1  T.  R.  480.  The  owner  of  a 
several  fishery  has  the  exclusive  right  of  taking  the  fish  within  particular 
limits,  and  thereby  has  the  constructive  possession  of  all  fish  within  those 
limits,  and  may,  therefore,  in  trespass,  describe  them  as  hi8  fish,  Smith  v.  Eemp^ 
2  Salk.  037 ;  Child  v.  GreenhUl,  Cro.  Car.  5ft3 ;  Sutton  v.  Moody,  i  Ld« 
Raym.  250;  Seymour  v.  Lord  Courtenay,  5  Burr.  2814.  So  the  grantee  of 
waifs,  estray  and  wreck  within  a  manor,  or  of  felon's  goods  within  a  hundred, 
may  before  seizure  by  him  maintain  trespass  against  a  wrong  doer,  F.  N.  B. 
91  b.  91  D.  91  F. 
*8801       *'^^  Duke  of  Somereet,  therefore,  having  by  virtue  of  his  right  of 

-I  several  fishery  an  exclusive  property  in  the  fish,  may  maintain  the  pre- 
sent verdict  either  under  the  second  or  fourth  counts,  unless  he  has  divested 
himself  of  his  right  of  action  by  the  lease  to  MiUe*  The  question  in  this  case  * 
b  not  as  in  the  case  of  Rex  v.  EUie,  1  M.  ^  S.  052,  how  far  a  valid  demise 
of  a  fishery  would  convey  an  interest  in  the  soil,  neither  is  it  how  far  the 
demise  of  Uie  soil  would  carry  with  it  the  right  of  fishery,  because  the  lease  to 
MUh  is  not  under  seal,  and  does  not  purport  to  demise  the  bed  of  the  river. 
And,  therefore,  if  this  were  the  case  of  a  private  river,  in  which  the  right  of 
fishing  emanated  from  and  depended  upon  the  right  of  soil,  such  a  lease  would 
be  insufficient  to  convey  to  the  lessee  any  legal  interest  whatever.  But  here  the 
fishery  in  question  being  in  a  navigable  river,  within  the  fiux  and  reflux  of  the 
tide,  is  a  royal  franchise  wholly  independent  of  any  right  to  the  soil.  The 
Duke  of  Somerset  may  or  may  not  be  also  owner  of  the  soil  under  some  grant 
from  the  crown,  but  the  two  subjects  would  nevertheless  remain  wholly  mde- 
pendent  of  each  other,  and  the  acquisition  of  the  right  to  the  soil  could  not 
afifect  the  nature  of  the  fishery,  which  would  still  only  be  vested  in  him  as  a 
lOTal  franchise,  and  as  such  could  not  be  transferred  to  another  except  by  deed* 
The  lease  to  Atilltf  therefore,  could  only  operate  as  a  license  to  fish,  and  as  it 
could  not  convey  any  le^  interest  to  him,  could  not  divest  the  duke  of  tha 
constructive  possessory  right  of  the  fish,  which  would  be  sufficient  to.  entitle 
him  to  a  vermct  under  the  second  and  fourth  counts  of  the  declaration. 
0Qai^       *Selwyfi,  contra.     It  may  be  conceded  that  a  several  fishery  may 

•I  exist  distinct  firom  a  property  in  the  soil,  and  where  that  is  the  case» 
that  such  several  fishery  being  distinct  from  the  ownership  of  the  soil,  may  be 
considered  as  an  incorporeal  hereditament  lying  in  grant,  and  not  in  livery ;  and 
in  that  ease  that  no  demise  of  it  can  be  made  but  by  deed.  The  question, 
whether  a  several  fishery  neeessarily  inclndes  in  it  ownership  of  the  soU  or  not, 
is  folly  discussed  by  Mr.  Hargrove  in  his  note  to  Co.  Litt  122,  (a^  vhere  afler 
Toi.  XL— 91  8  P 
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stating  the  several  authorities  and  argaments  upon  the  subject,  he  says,  •*  Hence 
as  it  should  seem,  the  ai|piments  are  short  of  the  purpose,  for  at  the  utmost 
they  only  prove  that  a  stveral  piieary  is  premmed  to  comprehend  the  soil, 
till  the  contrary  appears,  which  is  penectly  consistent  with  Lord  Coke^a  posi- 
tion, that  they  mav  be  in  different  persons,  and,  indeed,  appears  to  be  the  true 
doctrine  on  the  subject.'^  Then  if  that  be  so,  as  the  Duke  of  Somend  had  a 
several  fishsry,  it  must  be  presumed  that  he  had  the  soil  also,  because  the  con- 
trary was  not  shown ;  and  if  he  had  the  soil,  he  might  put  himself  out  of  pos- 
session of  it  by  a  parol  of  demise,  and  the  words  of  the  agreement,  **  all  his* 
the  said  fishery,"  were  sufficient  to  convey  to  Mills  the  right  in  the  soil.  And 
if  that  be  so,  Uien  this  action  ought  to  have  been  brought  in  his  name. 

Cur.  adv.  vuli. 

The  judgment  of  the  Court  was  now  delivered  by 

Bayley,  J.,  who  (afler  stating  the  pleadings)  proceeded  as  follows.  The 
material  question  in  this  case  was,  whether  the  plaintiff  had,  by  his  agreement 
entered  into  with  MilU^  put  it  out  of  his  power  to  maintain  the  *'action.  r#ooa 
He  had  entered  into  an  agreement  to  let  to  MUh  all  his  fishery  in  the  ^ 
river  Dart^  with  all  rights  and  privileges  appurtenant  to  the  said  fishery  for  a 
period  extending  beyond  the  time  when  the  alleged  trespass  was  committed. 
If  by  that  instrument  he  legally  dispossessed  himself  of  the  right  for  the  term 
Sherein  mentioned,  the  defendant  is  entitled  to  have  a  nonsuit  entered.  For  the 
fA^intiff  it  was  contended  that  tlie  fishery  lay  in  grant,  and  that  a  term,  even 
jfiNT  years,  could  only  be  created  by  deed.  On  the  other  side  it  was  admitted, 
ihat  such  would  be  the  consequence  if  the  fishery  lay  in  grant  and  not  in 
rlivery ;  and  looking  at  the  authorities,  we  find  many  which  establish  that  a  term 
»for  years  in  a  thing  lying  in  grant  cannot  be  created  without  deed.  Several 
fluch  «ases  are  collected  in  14  Vin.  Abr.  tit.  Grant  (G.  a,)  and  roost  of  them  are 
also  in  %  Roll.  Abr.  6a,  tit.  Grant  (G.)  I  will  mention  a  few  of  them  as  die 
point  is  of  importance.  In  Co.  Litt.  86  a,  which  is  a  commentary  on  the  words 
/*7W /«£/  ou  sans  fait,'*  in  Lit.  s.  116,  it  is  said,  "  Here  Littleton  aflinncdi 
that  the  wardship  of  the  body  may  be  granted  over  without  deed,  and  herein 
note  a  diversity  between  an  original  chattel  of  a  thing  that  properly  lieth  in 

Sunt,  and  a  chattle  derived  out  of  a  freehold  of  any  thing  that  lieth  in  grant, 
s  for  example,  if  a  man  make  a  lease  for  years  of  a  vUleine,  this  cannot  be 
done  without  deed,  neither  can  the  lessee  sign  it  over  without  deed,  because  it 
is  derived  out  of  a  freehold  that  lieth  in  grant  But  the  wardship  of  the  body 
is  an  original  chattel  during  the  minority,  derived  out  of  no  freehold,  and  there- 
fore as  the  law  createth  it  without  deed,  so  it  may  be  assigned  over  without 
deed.'*  It  is  singular  that  both  in  2  Roll.  Abr.  *62,  and  in  Vin.  Abr.  r^^^ 
Grant,  (G.  a.)  this  passage  is  cited,  with  the  word  will  instead  of  villeitie,  ^ 
but  that  is  clearly  a  mistake.  In  2  Roll.  Abr.  63,  pi.  14,  it  is  said  that  a  parson 
cannot  grant  his  tithes  to  a  stranger  for  life  or  for  years  without  deed,  because 
it  is  entirely  in  grant;  and  pL  16  shows,  that  it  makes  no  difference  whether 
the  grant  be  for  one  year  or  for  several.  In  pi.  17,  a  distinction  is  taken  between 
a  grant  of  tithes  to  a  stranger  and  to  the  owner  of  the  land.  In  the  latter  case 
it  may  be  without  ideed,  because  it  is  in  the  nature  of  a  composition  for  the 
tithes  retained,  and  not  a  p^nt  of  tithes.  In  Vin.  Abr.  Grant  (G,  a.)  pi.  29, 
iGodb.  74,  isvcited,  where  it  is  said  arguendo,  that  a  warren  may  be  demised 
without  deed;;  and  reference  is  made  to  the  9  £d,  4,  47.  There  may  be  a 
difference  according  to  the  sort  of  warren  leased,  viz.  where  a  warren  with  the 
land  is  leased  (in  which  case  by  the  warren  the  land  would  be  intended,)  and 
-where  the  franchise  only  is  demised.  In  the  former  case  the  lease  might  be 
!good  without  deed-;  and  if  that  was  the  nature  of  the  lease  spoken  of  in  Godb. 
Sie  position  is  correct,  otherwise  not ;  and  in  9  //.  4,  47,  it  is  said  that  warren 
cannot  be  leased  without  deed ;  and  the  same  is  laid  down  in  Bro.  Abr.  tit 
'Lease,  pi.  12 ;  and  this  doctrine  is  adopted  in  Saunders  v,  Owen,  2  Salk.  467 
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The  question  then  is,  whether  the  subject  matter  of  the  agfreemmt  between  Ike 
plaintiff  and  AHlis  lay  in  grant,  as  an  incorporealt  or  in  a  livery  as  a  corporeal 
thing.  No  conreyance  of  the  right  of  fishery  or  of  the  soil  was  prodaeed  al 
the  trial,  but  it  ^peared  not  to  be  an  ordinary  fishery  resulting  to  the  owner  of 
0ggA^  the  adjoining  land  in  respect  of  the  land,  but  a  fishery  *in  a  navigtibia 
•■  river,  where  the  tide  flows  and  reflows,  and  therefore  in  the  nature  of  a 
royal  franchise,  which  Sir  fF,  Blackiione  calls  a  free  fishery,  2  Com.  89. 
Such  a  franchise  could  not  be  created  after  Magna  Charta^  but  there  was  evi- 
dence in  tliis  case  from  which  its  existence  firom  time  beyond  legal  memory 
might  be  presumed.  Two  chirographs  of  fines,  one  in  the  reign  of  Edward 
the  Sixth,  the  other  in  the  reign  of  Philip  and  il/ary,  was  given  in  evidence, 
in  which  it  was  called  a  sever^  fishery  in  the  river  Dart,  Much  discussion 
has  taken  place  at  different  times  as  to  whether  a  several  fishery  necessarily 
imports  an  ownership  of  the  soil ;  but  considering  the  nature  of  the  franchise, 
and  the  kw  as  to  rights  of  fishery  in  other  rivers,  I  have  no  difficulty  in 
saying,  that  in  my  juc^ent  this  was  not  a  territorial,  but  an  incorporeal  fran- 
chise. In  Go.  Lit.  4  b.  it  is  said,  **  If  a  man  be  seised  of  a  river,  and  by  deed 
do  grant  separalem  piseariam  in  the  same,  and  maketh  livery  of  seisin  «ectm- 
dumformam  chartm^  the  soil  doth  not  pass,  nor  the  water,  for  the  grantor  may 
take  water  there ;  and  if  the  river  become  dnr  he  may  take  the  benefit  of  the 
soil,  for  there  passed  to  the  mntee  but  a  particular  right,  and  the  livery  being 
made  setmidim  Jormam  ehartSBf  cannot  eniaige  the  grant  For  the  same 
reason,  if  a  man  grant  aquam  Muam^  the  soil  shall  not  pass,  but  the  piscary 
within  the  water  passeCh  therewith."  In  the  case  here  put  the  grant  was  made 
by  the  owner  of  the  soil,  capable  of  granting  it,  and  yet  a  grant  aeparoKs 
piscarim  followed  up  by  livery,  which  properly  applies  to  a  thing  corpo- 
real, did  not  convey  the  soil,  Uvery  being  made  secundum  formam  chartm. 
If  then  a  fishery  only  is  granted,  nothing  passes  but  a  right  to  take  the  fish. 
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*and  to  use  such  means  as  are  necessary  for  that  purpose,  which  is  in 
truth  nothing  more  than  a  liberty  to  fish :  &e  grantee  has  no  property 
in  the  water,  none  in  the  soil.  And  this  is  the  case  where  the  grant  is  macw 
between  subject  and  subject,  and,  consequently,  is  to  be  construed  against  the 
grantor,  a  principle  inapplicable  to  grants  made  by  the  crown,  whereby  nothing 
passes,  unless  the  intention  that  it  should  pass  is  manifest  In  the  mat  case 
of  the  fishery  of  the  Banne^  Davis,  55,  it  appeared,  that  the  king  had  the  fish« 
ery  of  the  Jaanne^  a  navigable  river,  as  parcel  of  the  ancient  inheritance  of  the 
crown ;  and  Jae.  1,  by  letters  patent  granted  to  Sir  N,  M'Dannetl  in  fee  the 
territory  of  Rotst^  parcel  of  the  county  of  Antrim^  and  adjoining  to  the  river 
Banney  in  that  part  where  the  fishery  was  ;  and  by  the  letters  patent  the  king 
granted  **  omnid  easira  messuagia^  4^e.  piscariast  piscaiiones^  aquas,  aquarum 
cursus,  4*^-;"  and  it  was  held,  that  the  fishery  of  the  Bonne  did  not  pass  by 
the  grant  of  the  land  adjoining,  and  by  the  general  grant  of  all  piscaries  ;  for 
that  it  was  a  royal  fishery  not  appurtenant  to  the  land,  but  a  fishery  in  gross, 
and  was  by  itself  part  of  the  inheritance  of  the  crown  ;  and  that  general  words 
in  a  grant  by  the  king  would  not  pass  such  a  special  royalty,  which  belonged 
to  the  crown  by  prerogative.  And  it  was  fiirther  agreed,  that  the  grant  of  the 
king  passes  nothing  by  implication.  In  the  present  ease  it  appeared,  by  the 
fines  given  in  evidence  ^hich  were  probably  in  the  language  of  the  original 
grant)  that  the  Duke  of  Somerset  had  nothing  more  than  a  fishery,  without  the 
property  of  the  soil  or  the  water ;  for  that  would  have  been  the  case  even  had 
*8861  ^^  fP^^^  *been  made  by  a  subject;  and  therefore  aJbrHori  he  could  take 
J  notlung  more  by  a  grant  from  the  crown.  It  was  contended  in  aigument 
that  the  owner  of  a  several  fishery  must  be  presamed  to  be  the  owner  ai  the  soil. 
That  may  be  true  where  the  terms  of  the  grant  under  which  he  claims  are  un» 
known ;  but  when  they  appear,  and  are  such  as  convey  an  incorporeal  heredita- 
ment only,  the  presumption  is  destroyed.  U^  theii«  tb^  grant  to  Ae  Duke  of  Sonu 
erset  gave  nothing  more  thm  an  incorporeal  hereditament,  of  eourse  that  alone 
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eould  be  granted  b^  him.  He  does  not,  indeed,  profess  to  grant  more,  the 
agreement  purports  to  grant  the  fishery  only,  and  that  agreement  not  being 
under  sea],  could  not  operate  as  a  demise  for  years  of  that  which  lies  in  grant 
That  being  so,  AiiiU  took  nothing  under  the  agreement ;  the  right  of  the  Dnie 
of  Somerset  remained  in  him  at  Sie  time  of  the  trespass,  and  the  action  is  con- 
sequendy  maintainable. 

Rule  dischaiged.t 

t  HoBkim  ▼.  SobiMM.  8  Snnd.  388.  (18^ 


The  KING  v.  HUGHES. 

By  the  governing  charter  of  a  borough,  there  were  to  be  ten  aldermen  and  tea 
capital  bureesaes,  and  vacancies  in  the  body  of  alderman  were  to  be  filled  up  out  of 
the  capital  burgeaaea :  Held,  that  the  acceptance  of  the  office  of  alderman  by  a  capital 
burgesa,  even  under  a  void  election,  operated  aa  a  surrender  of  the  Utter  office;  and 
that  a  person  so  elected,  and  afterwards  ousted  on  quo  warranto^  was  not  thereby 
restored  to  the  office  of  capital  burgess:  and,  therefore,  where  a  capital  burgess  became 
an  alderman  de  fmeio  by  mesne  of  a  void  election,  and  in  the  character  of  aldennaa 
attended  and  voted  at  an  election  of  a  mayor,  but  was  afterwards  ousted  on  f  «•  «sr* 
ranto  i  Held,  that  he  could  not  be  considered  as  having  attended  and  voted  as  a  capital 
burgess. 

Information  in  the  nature  of  a  quo  warranto  against  the  defendant  for 
usurping  the  office  of  mayor  of  the  town  and  borough  of  Stafford.  Ths 
defendant's  plea  set  out  a  charter  of  the  12  Jac,  1,  by  which  the  *king  r^gg. 
granted  to  the  bailiffs  and  buigesses  of  Stafford^  that  they  should  be  a  *■ 
body  corporate,  and  that  there  should  be  a  mayor,  ten  aldermen,  and  ten  capital 
buigesses,  and  then  averred  acceptance  of  the  charter,  and  that  the  defendant 
was  elected  and  sworn  mayor  according  to  the  directions  of  the  charter.  There 
were  several  replications  to  this  plea,  upon  which  several  issues  both  in  law 
and  in  fact  were  raised.  The  only  issue  in  fiict  which  is  material  to  the  ques- 
tion decided  by  the  court  was,  whether  at  the  defendant's  election  in  1825  there 
were  present  a  majority  of  the  capital  buigesses.  At  the  trial  before  Parky  J.» 
at  the  Spring  assizes  for  the  county  of  Stafford^  1826,  the  facts,  as  far  as  they 
relate  to  that  issue,  were  as  follows :  By  the  charter,  the  corporation  was  to 
consist  of  a  mayor,  ten  aldermen,  and  ten  capital  buigesses  ;  and  vacancies  in 
the  body  of  alderman  were  to  be  filled  up  out  of  the  capital  buigesses.  On  the 
24th  of  October^  1825,  the  defendant  was  elected  mayor.  There  were  present 
at  the  election  four  capital  buigesses  and  eight  aldermen,  including  two  persons 
named  IXtmock  and  I^ighif  but  an  information  in  quo  warranto  was  filed 
against  them,  charging  that  they,  on  the  20th  of  September ^  1824^  exercised 
the  office  of  aldermen,  and  they  were  removed  from  that  office  by  judgment  of 
ouster  in  IRtary  term,  1826.  Tumock^  on  the  20th  of  Septemoer^  IBU^  had 
been  elected  an  alderman,  and  on  the  same  day,  in  his  stead,  one  JRogera  was 
elected  a  capital  bnness.  Tlfmodk  concurred  in  the  election  of  Rogers^  and 
the  latter  executed  £e  ofilce  of  capital  buigess  ever  after,  and  TUmodb  con* 
tinned  from  that  time  to  exercise  the  office  of  alderman  till  the  judgment  of  ous* 
ten  On  the  14th  of  October^  1821,  JMghi  was  eleeted  an  aldennan,  and  in 
Ilia  stead  one  Hawthorn  was  elected  a  capital  burgess.  *Xn^  con«  r^ggg 
cunred  in  that  eleetiott,  and  Hawthorn  acted  ever  i^er  as  a  capital  bur-  ^ 
gess.  When  Bogere  and  Hawthorn  were  eleeted  buigesses  tfiey  oon^pteted 
the  number  oi  ten,  exclusive  of  Tlimodk  and  t^ghi^  who  had  been  elected 
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aldennen.  7\irnoek  was  elected  a  justice  in  October^  1824,  and  was  sworn  uh 
and  continued  to  serve  the  office  until  he  was  ousted.  Knight  was  elected  and 
sworn  in  a  justice  in  October^  1821  and  1822,  and  again  in  1823.  By  the  terms 
of  the  charter  a  person  cannot  be  elected  a  justice  until  he  is  an  alderman. 
Upon  this  it  was  insisted,  that  the  election  of  the  defendant  as  mayor  in  1825 
was  bad,  because  there  were  present  at  his  election  four  capital  burgesses  only, 
whereas  there  ought  to  have  been  six.  On  die  other  hand,  it  was  contended 
that  7\irnoek  and  Knigkt^  who  were  present  at  the  election  and  voted  as  alder- 
men, were  not,  in  point  of  law,  aldermen,  and  consequently  they  had  never 
ceased  to  be  capital  burgesses  ;  and  if  that  were  so,  that  there  were  present  at 
the  election  six  capital  burgesses  and  six  aldermen.  The  learned  judge  inclined 
to  think  that  TSirnock  and  Knight  continued  to  be  capital  buigesses,  but  he 
directed  the  jury  to  find  a  verdict  for  the  defendant,  with  liberty  to  the  relator 
to  move  to  enter  a  verdict  for  the  crown.  The  jury  having  found  accordingly, 
a  rule  ni9i  was  obtained  by  Campbeii  in  last  Easier  term  to  enter  a  verdict  for 
the  crown,  against  which 

Oldnall  Ru8$M^  and  Bayly  now  showed  cause.  Knight  and  TYimoek  at 
the  time  of  the  defendant's  election  in  1826  were  not  aldermen  de  jure.  The 
judgment  of  ouster  against  them  in  Hilary  term,  1826,  is  conclusive  to  show 
tfiat  in  1825  they  were  not  aldermen  dejure^  and  in  fact  that  they  had  never 
*88dl   ^^^^  ^aldermen,  Bex  v.  T^i^e  Mayor  of  Fork,  5  T.  R.  66,  and  per  Hoi- 

J  royd,  J.,  in  Bex  v.  Hughes,  4  B.  ^  C.  368.  Then  if  that  be  so,  they 
were  remitted  to  their  original  character  of  capital  burgesses,  and  must  be  con- 
sidered as  having  given  their  votes  in  that  character,  which  they  might  right- 
(ully  do,  and  not  in  one  in  which  they  would  be  acting  wrongfully.  It  may  be 
conceded  that  the  acceptance  of  the  office  of  alderman,  where  the  election  is 
valid,  and  the  acceptance  gives  a  perfect  tide,  operates  as  an  implied  surrender 
of  the  office  of  capital  buigess.  But  in  this  case  the  party  never  acquired  a 
legal  tide  to  the  office  of  alderman,  and  therefore  cannot  be  supposed  to  have 
intended  to  vacate  the  first  office.  The  acceptance  of  a  new  lease  by  a  lessee 
for  years  will,  generally  speaking,  operate  as  the  surrender  of  a  prior  lease. 
But  if  the  new  lease  be  void,  acceptance  of  it  by  the  lessee  does  not  operate  as 
a  surrender,  Com,  Dig.  tit  Surrmder,  I,  1,  2,  Boe  d.  Lord  Berkeley  v.  TTie 
drchbiahop  of  Vork^  (§  East,  86.  Besides,  a  corporate  officer  who  accepts  an 
office  incompatible  with  another,  does  not  surrender,  but  vacates  the  first  office ; 
and  then  the  presumption  is  that  he  intended  to  resign  the  first,  provided  that 
he  was  legally  admitted  to  the  other  office.  Here  Tumock  and  Knight  never 
Acquired  a  good  tide  to  the  office  of  aldermen,  and,  therefore,  they  cannot  be 
supposed  to  have  resigned  that  of  capital  burgess. 

Batlsy,  J.  I  am  of  opinion  that  the  defendant  has  not  been  duly  elected 
in  this  case,  and  that  the  verdict  must  be  entered  for  the  crown.  It  is  con- 
*8901   ^^^  ^^^  ^  order  to  make  a  good  election,  there  must  be  present  *the 

^  majority  of  the  aldermen  and  the  majority  of  the  capital  buigesses. 
The  objection  here  is,  that  at  the  election  in  1825,  there  was  not  present  a 
majority  of  the  capital  bui^gesses.  To  constitute  a  majority  there  ought  to  have 
been  six.  There  were  present  four  persons  de  facto  capital  burgesses.  There 
were  also  eight  de  facto  aldermen  at  that  time,  but  two  of  those  were  after- 
wards ousted  from  that  office ;  and  then  the  question  is,  whether,  by  being 
removed  from  the  office  of  aldermen,  they  become  ioeo  facto  capital  burgesses. 
In  1821,  Thimock  and  Knight,  two  of  the  eight  aldermen,  were  elected  from 
the  office  of  capital  buivesses  into  the  office  of  aldermen,  and  thf  y  were  sworn 
into  that  office.  From  mat  time  to  the  time  of  tiiis  election  in  1825,  they  ceased 
to  exercise  the  duties  of  capital  buigesses,  and  did  exercise  the  duties  of  alder- 
men. Upon  their  being  appointed  aldermen,  vacancies  were  declared  in  the 
nnmber  of  capital  burgesses.  Those  vacancies  were  filled  up,  and  they  con- 
curred in  filling  them  up.  From  1821,  down  to  the  time  in  question,  the 
duties  of  capit^  burgesses  were  discharged  not  by  Tltmock  and  Knight,  but 
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by  p^sons  who  micceeded  them  as  capital  bnrgessea.  Tt  is  true  they  were  not 
legal  aldermen,  but  they  were  aldermen  de  facto;  and  if  they  had  continued  so 
for  six  years,  they  would  have  been  good  aldermen,  and  unimpeachable ;  bat 
having  been  removed  from  that  office,  they  insist,  as  a  position  of  law,  that  fliey 
fiever  vacated  the  office  of  capital  bnigesses;  that  from  1821,  nntil  the  time 
when  they  were  removed  from  the  office  of  aldermen,  they  continued  to  be 
capita]  burgesses.  Now  Lord  Chief  Baron  Cemyn^  in  his  Digest,  tit.  Officers, 
^K.  9,)  lavs  it  down,  that  a  man  shall  lose  his  office  if  he  acceptt  anodier  office 
incompatil>le.  The  offices  of  *alderman  and  capital  buigess  -Ate  incom-  TMont 
patible.  These  parties  accepted  the  officos  <k  aldermen ;  they  were  ^ 
sworn  into  them ;  they  discharged  at!  the  duties  of  them,  and  if  six  yean  had 
elapsed  they  would  have  been  unimpeachabie  aldermen.  There  is  no  hardship 
on  ihem  in  holding,  that  the  legal  result  of  this  is,  that  they  ceased  to  be  capi* 
ial  burgesses.  On  the  contrary,  a  great  hardship  would  result  to  odier  parties 
If  they  were  at  liberty  now  to  say,  that  they  never  ceased  to  be  capital  bur- 
gesses. One  consequence  among  others  would  be,  that  every  act  done  by  the 
parties  introduced  into  their  places  as  capital  buigpsses,  would  be  iUegal.  If, 
m  common  council,  they  concurred  in  giving  an  opinion  or  a  vote,  they  would 
be  liable  to  be  ousted  by  quo  warrwfUo^  and  treated  as  wrong  doers.  Besides, 
on  the  election  of  these  two  persons  as  aldermen,  the  corporation  state  there  is 
a  vacancy  in  the  office  of  capital  buivesses.  Knight  and  TVmodl  concur  ia 
making  that  statement,  and  rknvke  ana  Pogert  are  made  bur^gesses.  Then  who 
ought  to  suHer,  -the  party  who  is  deceived,  or  the  party  who  lends  himself  to 
mislead  ?  It  is  the  duty  of  a  person  elected  to  ^e  office  of  alderman  to  ascer^ 
tain  whether  he  is  legally  elected  or  not.  He  is  a  party  to  the  electioo,  and 
he,  at  his  peril,  is  bound  to  take  care  that  it  is  a  valid  election  before  he  accepts 
the  office ;  and  if  it  turns  out  that  he  accepted  it  improperly,  is  he  to  be  restored 
to  every  thing  which  he  had  previously  given  i^  ?  aiid  is  the  individual  intro- 
duced mto  his  place  to  be  treated  as  a  wrong  doer  and  to  be  entirely  removed  ? 
Suppose  there  was  a  compensation  for  the  discharge  of  the  duties  of  a  capital 
burgess,  who  ought  to  have  itt  Clearly  the  man  who  from  the  year  1821, 
down  to  tfie  election  in  1826,  dischamd  these  duties,  and  not  that  man  who 
has  abstained  from  these  duties,  *aiM[  who  has  actually  concurred  in  rnoga 
filling  the  office  with  another  person.  Besides,  if  l\imock  and  Knight  ^ 
never  ceased  to  be  capital  burgesses,  it  might  follow,  as  a  consequence,  diat 
under  certain  circumstances  there  would  be  more  than  ten  capital  burgesses, 
which  would  be  contrary  to  the  charter,  or  diat  two  persons  must  be  considered 
as  fitting  the  same  office  at  the  same  time,  whi<^  cannot  be.  For  suppose  two 
aldermen  de  facto  to  have  been  removed  from  ^eir  office  by  judgment  of  ouster 
given  more  tnan  six  years  afler  they  had  accepted  the  office,  on  a  ^tie  wot' 
ranto  information  filed  within  the  six  years,  in  what  condition  would  tfiose.per- 
sons  have  been  who  were  introduced  as  capital  burgesses  T  They  were  elected 
capital  buiqgesses;  they  were  sworn  in  and  admitted;  they  dischaiged  the 
duties  for  a  period  of  six  years ;  and  consequently  a  quo  umrranto  would  not 
lie  against  them,  stat  83  G,  8,  c.  58,  t.  1.  They  would,  therefore,  be  good 
unimpeadiable  capital  burgesses.  And  then,  in  what  conditi(m  would  die  oor- 
poration  be  ?  There  would  be  ten  good  capital  burgesses,  with  reference  to 
whom  no  que8tH)n  could  be  raised,  and  7\imock  and  Knighi  would  be  8ope^ 
numeraries.  But  if  they  never  ceased  to  be  capital  burgesses,  there  woula  be 
a  mayor,  aldermen,  and  twelve  capital  bur^gesses,  whereas  by  the  charter  there 
ean  be  no  more  than  ten  capital  bur^gesses.  That  would  be  one  of  the  conse- 
quences resulting  from  a  decision,  that  these  parties  are  capital  burgesses.  On 
^e  other  hand,  it  is  a  plain,  intelligible,  and  reasonable  rule  to  lay  down,  fiiat 
if  you  accept  an  office  which  is  incompatible  with  the  office  which  you  previ- 
ously filled,  you  thereby  vacate  that  office;  and  a  removal  from  the  office 
which  you  'accepted  does  not  restore  you  back  *again  to  the  office  r,ggg 
which  you  previously  vacated,  but  that  is  still  well  filled  by  the  person  *- 
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introduced  into  it  in  your  stead.  For  these  reasons,  I  am  of  orpinion  th 
Roren  and  Hawthorn  were  good  capital  buigesses,  (tho^rh  it  is  no*  necessorj 
to  decide  that  question,)  but  that  neither  Tumock  or  Knight  was  a  capita, 
buigess  at  the  time  of  the  election  in  182&,  and,  therefore*  die  requisite  num 
ber  of  capital  burgesses  was  not  present  at  the  time  of  that  election,  and  coase 
quenlly  the  rule  for  entering  a  verdict  for  the  crown  must  be  made  absolute. 

HoLROYD,  J.  I  am  of  the  same  opuiion.  It  does  not  appear  to  me  that  iIm 
least  doubt  can  be  entertained  upon  this  question.  I  think  that  when  7\tmock 
and  Knight  accepted  the  office  of  aldermen  to  whidi  they  were  elected, 
f  whether  legally  elected  or  not),  and  when  they  took  upon  tli^msehes  to  per- 
ibrm  the  duties  of  the  office  to  which  they  were  admitted,  they  virtually 
ceased  from  tliat  moment  any  loncer  to  fill  the  office  of  capital  burgesses. 
The  charter  directs  that  there  shaH  be  a  certain  number  of  aldermen  and  a 
eertain  number  of  capital  burgesses.  It  is  admitted  that  if  any  of  the  capita 
buigesses  are  removed  so  as  to  become  good  aldermen,  thev  cease  to  be  capitd 
buigesses  froqi  the  time  when  they  accept  the  office  oif  aldermen.  It  appears 
to  me,  too,  that  if  any  of  the  capitol  buigesses  take  upon  themselves  the  offios 
of  aldermen,  so  as  to  be  aldermen  defaeiPt  they  cease  to  be  capital  buigesses 
firmn  the  moment  when  they  take  upon  themselves  the  office  of  aldermen.  If 
dte  acceptance  of  the  office  of  aldermen  did  not  operate  as  a  vacating  of  the 
inferior  office,  there  *might,  under  the  circumstances  mentioiied  by  my  brothei 
•004*1  ^oyley^  be  more  than  the  full  number  of  'capital  burgesses  required  by 
^  the  charter,  or  two  persons  must  have  filled  die  same  office  at  the  sama 
time,  which  in  law  cannot  be.  That  circumstance  appears  to  me  to  be  decisive 
of  die  present  question.  The  effect  of  die  stat.  32  G.  3.  c.  M.  «.  1,  is,  dial 
the  capital  buigesses  who  have  performed  the  duties  of  that  office  for  the  space 
of  six  years  cannot  be  removed.  And  as  by  the  charter  the  aame  peison  can 
not  at  the  same  time  fill  die  office  of  alderman  and  that  of  capital  buigesses,  i« 
foQows  that  the  aldermen  J^faeto  could  not  durix^  that  period  fill  the  office  ef 
capital  buigesses,  but  that  jfrom  the  moment  of  their  acceptance  of  the  office  of 
aldermen  £ey  must  have  ceased  to  be  capital  buigesses ;  and  that  if  the  lower 
office  become  vacant  by  a  man*s  accepting  a  higher,  his  subsequent  removal 
from  the  higher  ofiioe  does  not  reinstate  him  in  the  inferior,  which  another 
|>er8on  holds,  and  which,  if  he  continues  to  hold  for  six  years,  he  cannot  be 
ousted  from.  The  rule  for  entering  a  verdict  for  the  crown  must,  therefore,  be 
made  absolute. 

LrrrBnALSs^  J.  I  am  entirely  of  the  same  opinion.  In  this  case,  in  ordet 
40  make  a  valid  election,  it  was  necessary  that  there  should  be  present  six  cap^ 
ital  burgesses.  In  point  of  fact  there  were  only  four  persons  who  at  that  time 
were  in  possession  of  and  dischaiged  the  duties  of  that  office.  But  it  is  insisted, 
as  there  were  present  two  other  persons  who  were  then  dischaiging  the  duties 
of  aldermen,  but  who  afterwards  appeared  by  a  judgment  in  quo  warranto  to 
have  had  no  right  to  act  as  aldermen,  that  these  two  persons  are,  therefore, 
remitted  to  their  original  character  of  capital  burgesses,  and  that  although  diey 
*8951  ^W^^^^  ^^  ^®  election  in  the  ^character  of  aldermen,  yet  that  die  law 
•>  would  refer  their  votes  to  the  legal  right  which  they  had,  and  would, 
therefore,  consider  them  as  given  in  their  character  of  capital  buigesses.  The 
question  is,  whether  at  the  time  of  the  election  they  were  in  point  of  law  capita] 
burgesses.  The  general  rule  is,  that  if  a  man  accepts  an  office  incompatible 
with  another,  it  operates  as  an  abandonment  or  deprivation  of  the  first  office 
In  the  King  v.  Trelawney^  3  Burr.  1616,  Lord  Mansfield  intimates  an  opinior 
(though  the  point  is  not  there  decided)  that  if  the  two  offices  of  steward  anr 
buigess  are  incompatible,  the  acceptance  of  the  latter  would  imply  a  surrende* 
of  the  former.  I  entirely  concur  in  that  opinion.  It  seems  to  me  to  be  founde« 
npon  reason  and  principle,  and  great  confusion  would  be  produced  if  it  wen 
4ot  so.  It  is  conceded,  that  if  the  office  accepted  be  one  to  which  the  ptirti 
has  a  good  tide,  such  acceptance  will  operate  as  a  surrender  or  deprivaUon  d 
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die  first  office ;  but  it  is  said  that  the  acceptance  will  not  hare  that  eflect, 
unless  the  office  accepted  be  one  to  which  the  party  elected  can  make  a  title. 
It  seems  to  me,  that  if  the  acceptance  of  an  incompatible  office  to  which  the 
party  elected  has  a  good  title,  operates  as  a  surrender  or  deprivation  of  a  former 
office,  that  the  acceptance  of  such  an  office  to  which  he  has  no  tide  will  have 
the  same  le^al  eflect  upon  the  well  known  principle,  that  a  party  shall  never 
be  permitted  to  take  advantage  of  his  own  wrong.  It  is  the  duty  of  the  party 
elected,  to  ascertain  before  he  accepts  an  office  whether  he  is  legally  entitled  to 
it,  and  if  he  accept  it  without  having  title,  the  very  acceptance  of  it  is  a  wrong- 
ful act,  and  the  law  considers  him  a  wrong  *doer,  because  he  usurps  an  r«ogg 
office  to  which  he  has  no  title ;  I  think  he  cannot  be  permitted  after-  ^ 
wards  to  say  that  he  is  legally  in  possession  of  his  former  office,  because  his 
acceptance  of  the  new  office  was  wrongful.  The  case  of  Boe  on  the  demise  of 
Lord  Berkley  v.  The  Archbishop  of  York^  6  East.  86,  was  a  question  of  private 
right,  the  question  there  was  merely  in  what  nature  or  character  a  person  had 
tide  to  land.  But  this  is  a  question  respecting  the  exercise  of  a  public  right,  it 
is  not  a  mere  question  respecting  a  man*s  own  tide.  A  person  has  a  title  to 
the  office  of  alderman  or  capital  bui^ess  of  a  borough  not  for  his  own  benefit, 
but  for  the  benefit  of  the  borough.  Besides,  here  the  parties  actually  abandon 
the  former  office,  and  accept  another,  the  duties  of  which  they  cannot  exercise 
consistendy  with  those  of  die  office  which  they  before  held ;  and  they  actually 
concur  in  nominating  their  successors  to  the  office  which  they  have  given  ap. 
It  seems  to  me  that  if  there  had  been  an  issue  to  try  whether  7\irnock  and 
Knight  had  resigned  their  office  of  capital  burgesses,  there  was  ample  evidence 
to  prove  that  they  had  resigned  it.  It  is  clear  that  an  officer  constituted  by 
elecdon  may  resign  by  parol.  The  King  v.  The  Mayor  o/Bippon,  Salk.  433. 
In  that  case  a  declaration  in  the  corporate  assembly  was  held  to  amount  to  a 
good  resignafion,  the  corporation  having  accepted  it,  and  chosen  another  in  die 
place  of  the  person  who  resigned.  Then  if  a  parol  resignation  be  sufficient,  it 
clearly  is  not  necessasy  for  a  party  to  say  I  resign  my  office,  any  more  than  it 
is  necessary  in  delivering  a  deed  to  say  '*  I  deliver ;"  but  the  fact  of  giving  up 
the  office,  and  taking  another,  is  quite  ^sufficient.  In  support  of  such  r^^ 
an  issue  the  first  piece  of  evidence  would  be  that  7\imock  and  Knight  ^ 
had  been  elected  into  a  new  office  ;  but  that  would  not  be  of  itself  sufficient, 
for  they  might  not  think  proper  to  accept  it.  The  next  piece  of  evidence 
would  be  that  they  were  sworn  in, — ^that  is  an  act  of  their  own  ;  then  that  diey 
actually  dischaiged  the  duties  of  the  office ;  and  further,  that  they  voted  for  die 
persons  who  were  to  succeed  them  respectively  in  the  office  of  capital  bui^ 
resses ;  and  that  the  latter  discharged  the  duties  of  the  office  of  capital  burgesses. 
It  seems  to  me,  upon  the  whole,  diat  the  acceptance  of  the  office  of  aldermen, 
although  it  turned  out  that  the  parties  who  accepted  it  had  no  tide  to  it,  operated 
as  a  surrender  of  the  former  office,  and,  therefore,  that  at  the  moment  when 
they  accepted  the  office  of  aldermen  they  ceased  to  be  capital  burgesses,  and 
that  consequendy  their  votes  could  not  be  received  aa  capital  burgesses  on  die 
election  of  the  defendant.  The  rule  for  entering  a  verdict  for  the  crown  must 
therefore  bo  made  absolute. 

Kule  absoitite. 
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A  lessor  during  the  term  cut  down  some  oak  pollards  growing  upon  the  demised  premises, 
which  were  unfit  for  timber ;  Held,  that  as  tenant  for  lite  or  years  would  have  been 
entitled  to  them,  if  they  had  been  blown  down,  and  was  entitled  to  the  usufruct  of  them 
during  the  term,  the  lessor  could  not,  by  wrongfully  aeminfi  them,  acquire  any  right 
to  (hem,  and  consequently  that  he  or  his  Tendee  could  not  maintain  trespass  against  the 
tenant  for  taking  them. 

This  was  an  action  of  trespass  tried  before  LUtkdalet  J.,  at  the  Summer 
assizes  for  the  county  of  Devon^  1825.  The  jury  found  a  verdict  for  the  plain- 
*8081  ^^^*  *with  nominal  damages,  subject  to  the  opinion  of  .this  court  on  the 
•■   following  case : 

The  declaration  charged  the  taking  and  carryic^  away  divers  pollard  oak 
trees  and  other  trees,  and  divers  loads  of  timber.  Flea,  first,  the  general  issue ; 
secondly,  that  the  defendant  was  lessee  for  years  (determinable  on  lives)  of 
certain  lands,  being  part  of  a  tenement  called  Buekwatert,  under  a  lease  of  the 
Ist  of  January,  1765,  from  J.  BuUtr;  that  there  was  an  exception  of  all  tim- 
ber trees  or  young  saplings  likely  to  become  trees,  with  free  liberty  of  ingress 
for  the  lessor  to  fell,  root  up,  ancf  carry  away  the  same.  The  plea  then,  after 
stating  tlie  defendant's  possession,  as  well  as  continuance  of  the  term,  concluded 
in  the  following  words :  **  And  because  the  said  pollard  oak  trees  and  other 
tfoes  in  the  said  declaration  mentioned,  at  the  said  time  when,  &c.  were  found 
ard  being  in  and  upon  the  said  demised  premises,  and  whereon  the  same  had 
theretofore  respectively  stood  growing,  and  being  in  a  dry,  rotten,  hollow  state, 
and  only  fit  for  fuel,  and  the  same  not  being  at  the  time  of  making  the  said 
first-mentioned  indenture,  to  wit,  on  the  Ist  of  January^  1765,  nor  at  any  time 
thereafter,  or  during  the  continuance  of  the  said  term,  or  at  the  said  time  when, 
Slc.  any  manner  of  timber  trees  or  young  saplings  likely  to  become  trees, 
standing,  growing,  and  being  in  and  upon  the  said  demised  premises,  he  the 
defendant  at  the  said  time  when,  &c.  seized,  took,  and  carried  away  the  said 
pollard  oak  trees  and  other  trees  in  the  declaration  mentioned  as  and  for  fire- 
bote,  the  same  then  and  there  being  reasonable  estovers  for  the  use,  profit,  and 
enjoyment  by  the  defendant  of  the  said  demised  premises,  with  the  appur* 
lenances,  as  he  lawfully  might,  &c.*'  The  plaintiff  joined  issue  on  the  first 
*ftfi01  plea,  and  replied  *dt  injuria  generally  to  the  second,  on  which  issue 
-I  was  joined.  It  appeared  in  evidence  that  S.  W,  Buller,  Esq.  was  now 
by  descent  seised  of  the  reversion  of  the  demised  premises,  and  that  early  in 
1824  he  had  caused  all  the  timber  and  pollard  trees,  sound  and  unsound^  on  the 
estate  to  be  marked ;  and  that  in  May^  1824,  he  had  caused,  among  others,  two 
pollard  oak  trees  (the  trees  in  question)  to  be  felled,  which  grew  on  the  hedge 
of  a  field  parcel  of  the  demised  premises.  The  bark  was  ripped  on  the  day  on 
which  they  were  felled,  pile^  up  to  dry  on  the  ground  where  the  trees  were 
cut,  and,  afler  remaining  there  a  week,  carried  home  to  Mr.  Buller^s,  The 
trees  remained  where  they  were  felled  till  early  in  the  month  of  November^ 
following.  About  the  latter  end  of  October^  they  were  bought  of  Mr.  BuUtr^ 
with  another  tree  felled  in  an  adjoining  field,  for  14«.  0<f.,  and  paid  for  by  the 
plaintiff;  and  aAerwards,  in  November ,  they  were  removed  by  the  defendant, 
subsequently  to  a  notice  forbidding  him  so  to  do,  off  the  demised  premises,  and 
carried  to  an  orchard,  parcel  of  another  tenement  called  PUhayea,  which  was 
then  occupied  by  the  defendant  under  a  lease  of  the  same  date  with  that  of 
BuekwaterSj  granted  by  the  same  lessor,  and  to  which  also  Mr.  Builer  was  in 
like  manner  entitled  in  reversion.  There  was  no  house  on  Buckwalers*  farm, 
but  there  was  one  on  Pithayea  used  for  all  the  purposes  wanted  in  respect  of 
^e  occupation  of  Buckwatertt  and  in  which  the  defendant  resided.  The 
demised  premises  were  forty-six  acres  in  the  whole,  partly  arable  and  partly 
pasture.    AAer  the  felling  of  the  two  pollard  trees  in  Mayt  there  were  in  the 
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whole  upon  the  demised  premUies  142  oak  pollards  and  seventeen  ash  pollards* 
including  sound  and  rotten.  The  two  poUard  trees  for  *which  the  action  r«AQA 
was  brought  were  found  by  the  jury  to  have  been  pollards,  and  decayed,  '- 
and  only  fit  for  fire-wood  at  the  time  when,  &c.,  and  also  at  the  date  of  the 
lease,  and  to  have  been  unfit  iar  any  of  the  ordinary  building  uses«  Supposing 
tiiere  had  been  a  fam-house  on  the  premises  corresponding  with  the  extent  of 
Buckwattrs*  farm,  the  stock  of  wood  upon  it  properly  applicable  to  fire-bote 
was  about  sufficient  for  two  years'  consumption. 

Coleridge^  for  the  plaintiff.  The  plaintiff  as  the  vendee  of  the  reversioner 
was  entitled  to  these  trees;,  for  as  they  were  marked,  felled,  barked,  and  sold  by 
tbe  reversioner,  the  property  must  have  been  in  him  unless  the  defendant  haid 
such  an  absolute,  and  exclusive  right  to  all  the  trees  on  the  estate  fit  for  fire- 
bote,  as  not  only  made  the  acts  done  by  the  landlord  wrongful  and  actionable, 
but  void,  so  that  they  vested  no  possession  in  him.  But  a  tenant  for  years  at 
common  law  has  not  any  exclusive  riffht  to  all  the  wood  fit  for  fire-wood,  his 
right  is  limited  to  wood  to  be  consumed  on  the  premises,  and  he  can  only  take 
such  as  is  sufficient  for  that  purpose,  8  Bl.  Com.  85 ;  Co.  Litt.  53  b.  If  that 
were  not  so,  there  would  be  nothing  to  prevent  a  tenant  from  selling  fire-wood, 
yet  that  is  clearly  ill^l.  Lord  Courtown  v.  9f^ard^  1  Sch.  &  Lef.  8.  The 
analogy  between  a  tenant's  right  to  estovers  and  common  of  estovers  is  very 
close.  Now  a  party  having  common  of  estovers  in  the  woods  of  another  who 
cuts  down  the  wood,  cannot  take  part  of  that  which  is  cut  down,  but  is  driven 
to  his  action,  BoBMtt  v.  Mamard^  Cro.  Eliz.  820 ;  Fitzh.  N.  B.  58,  150, 
Btwry^s  case,  9  Rep.  112  b.,  'hougias  *v.  Kendal,  Cro.  Jac.  256,  and  if  pg^. 
the  common  of  estovers  appertain  to  a  house,  it  must  be  spent  in  the  ■- 
house,  and  not  abroad,  Valeniine  v.  Penny,  Noy,  145.  If  the  landlord,  there- 
fore, has  the  general  right,  or  has  only  a  right  concurrent  with  the  tenant,  two 
consequences  follow :  he  may  cut  so  long  as  he  leaves  sufficient  for  the  tenant 
subject  to  the  tenant's  right  of  action  for  Uie  entry,  if  it  be  unlawful.  Secondly, 
even  if  he  cuts  to  excess,  and  does  not  leave  enough  for  the  tenant,  the  property 
in  the  trees  vests  in  him  or  his  vendee,  and  the  tenant's  remedy  is  by  action. 
It  is  not  stated  in  the  pleadmgs  that  there  were  not  sufficient  poUards  leA  for  all 
the  purposes  of  the  lessee,  and  it  lay  upon  the  defendant  to  show  that.  Nor  m 
it  found  that  a  sufficiency  was  not  led,  but  merely  that  if  there  had  been  a  farm 
house  there  was  about  two  years'  consumption.  Supposing  an  insufficient 
quantity  were  leil,  still  the  defendant  had  no  right  to  take  the  trees  when  cu^ 
but  should  have  brought  an  action  on  the  case  against  the  landlord.  The  latter 
had  at  least  some  right  to  the  pollards  on  his  estate.  Although  they  were 
decayed  and  rotten,  they  still  formed  part  of  the  inheritance,  and  did  not  pass 
wholly  and  exclusively  to  the  tenant  The  general  principle  is,  that  all  trees, 
whether  timber  or  not,  are  parcel  of  the  inheritance.  If  demised  with  the  land, 
the  lessee  acquires  certain  rights  in  them,  viz.  to  the  fruits  and  the  shade  in  one, 
and  in  addition  to  that  such  rights  as  the  grant  of  estovers  gives  in  the  other. 
The  landlord  can  cut  down  neither,  still  the  tree  when  down  is  his. 

^Jeremy,  contra,  referred  to  the  third  resolution  in  heriakenden'a  case,  rMM 
4  Coke,  02.  There  it  was  resolved,  that  if  trees,  being  timber,  were  l^^^^ 
blown  down  by  the  wind,  the  lessor  shall  have  them,  (for  they  are  parcel  of  his 
inheritance,)  and  not  the  tenant  for  life  or  tenant  for  years ;  but  if  they  be 
dotards,  without  any  timber  in  them,  the  tenant  for  life  or  tenant  for  years  shall 
have  them.     He  was  then  stopped  by  the  court. 

Ba,tlxy,  J.  That  is  an  authority  to  show  that  this  action  is  not  maintaina- 
Ue.  For  if  the  lessor  would  have  had  no  right  to  these  trees  if  they  had  been 
eevered  from  the  inheritance  by  the  act  of  God,  he  can  have  no  right  to  them 
when  they  have  been  so  severed  by  his  own  wrongful  act.  The  lessor  by  his 
leaae  parted  with  his  right  to  every  part  of  the  inheritance  for  the  whole  term, 
and  he  cannot  by  his  own  wrongful  act  hasten  the  expiration  of  the  term  as  to 
4Mie  part  of  the  proper^  demised.    Here  the  vendee  claims  under  the  lessor, 
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and  can  have  no  better  title  to  maintain  this  action  than  he  had«   The  judgment 
of  the  court  must  be  for  the  defendant 

HoLROvn,  J.  If  these  trees  had  been  blown  down,  they  would  have  belonged 
to  the  tenant ;  Counten  of  Cumbtrlanf^  case,  Moore,  812.  Tlie  landlord 
(under  whom  the  plaintiff  claims  as  vendee)  cannot  by  wrongfully  cuttii^  down 
the  trees  acquire  a  right  to  them  6o  as  to  entitle  him  to  maintain  trespass  against 
the  tenant  for  taking  them  away.  That  would  be  allmving  him  to  take  advan- 
tage of  his  own  wrong*  for  the  lessee,  during  the  term  bein|^  entitled  to  the 
*0031  ^''^^'^^^  ^^  ^®  trees,  might  *kave  maintained  an  acuon  on  the  case 
J   against  the  landlord  for  wrongfully  cutting  them  down* 

Judgment  for  the  defendant! 

t  See  Smigrom  v.  KMy^  6 1  2.  483,  Md  1  Boi.  %l  PuU.  13. 


LE  HUNTE  V.  H0B30N. 

TetlBtor,  by  will  duly  executed,  devised  ss  foUotra :  '*  On  the  attainment  of  tbesge  of 
twenty-one  yearn  of  the  eldest  son  of  G,  H,,  I  give  my  real  estate  in  P.  to  the  said  son 
for  life,  remainder  to  his  first  and  every  other  son  in  strict  settlement,  and  toon  to  every 
•on  of  the  said  (r.  J7.,  remainder  over.  '  The  eldest  son  attained  the  age  of  twenty-oaa, 
suffered  a  recovery  to  the  use  of  himself  in  fee,  and  died,  leaving  «  son,  who  died  an 
infant  and  unmarried,  and  three  dai^^hters.  The  second  son  of  u,  H.  attained  the  ace 
of  twenty-one,  and  left  a  son  still  living :  Held,  that  this  son  of  the  second  son  of  G,  H. 
took  an  estate  tait  onder  the  will. 

On  the  hearing  of  Ikis  canae  hefore  Lord  Giffbrd^iStie  Master  of  the  £aSls,t>n 
the  28th  of  JSLpni^  1825,  his  Lordship  directed  the  .fiilbwiDg  case  1o  be  stated 
for  the  opinion  of  this  court : 

Jamen  Lt  Hunlt^  formerly  of  jirtrmnent  in  frdandt  being,  at  the  time  of 
making  his  will  hereinailer  mentioned,  and  from  thence  nntil  the  time  of  his 
death,  seised  in  fee  simple  o[  divers  messuages,  farms,  and  lands  loluate  in  the 
county  of  Pembroke^  and  being  of  eonnd  and  disposing  mind,  memory,  and 
understanding,  duly  made  and  published  his  last  wiU  and  testament  in  writing, 
bearing  date  the  20th  -of  December^  1779,  which  was  duly  exeeuled'and  attested 
as  by  Taw  is  required  for  passing  real  estates,  and  he  thereby  gave  and  devised 
as  folbws,  that  is  to  say :  «*  I  give  and  devise  my  real  .estole  in  PtnibrohtMre 
to  Daniei  Stanford^  Esq.  and  the  Rev.  Dr.  ffarrey,  and  their  heirs,  until  some 
son  of  Major  George  Le  Hunie  shall  attain  his  age  ef  twenty-one  years,  on 
special  trust,  nevertlieless  that  Uiey  and  their  heirs,  or  the  •heir  of  the  survivor 
of  them,  shall,  during  that  period,  out  of  the  issues  and  pro&ls  thereof  pay  a 
debt  charged  to  be  due  by  my  late  uncle  Miehmrd  LeJkmte  to  xme  Homfl^mtt^ 
a  mercer  of  iHiddermintier^  or  his  representatives,  xjf  75/.,  with  interest; 
^9041  *^"^  ^^  ^^  same  manner,  any  other  debts  of  my  said  uncle  Richard 
•'  that  may  appear  to  be  really  due  sokI  unsatisfied ;  but  dnring  the  time 
they  are  levying  the  same,  I  desire  that  they  shouhi  allow  ,50i!.  per  annum  for 
the  education  of  the  eldest  son  of  the  said  Major  Oearge  Lt  Hxmie  for  die  time 
being,  from  the  time  such  sums  shall  be  levied  till  such  son  of  Major  Q.  Lt 
HwUe  shall  arrive  at  the  age  of  nineteen  years,  and  1 501.  per  annum  aller,  and 
such  allowance  to  be  finguth  money,  and  the  msidoe  to  be  ^erected  into  a  earn 
towards  dischargii^  ike  500/.  due  to  tiie  representatives  of  my  late  aimt  ffbrimif^ 
ion.  And  on  the  attainment  of  the  age  of  twenty^one  years  <if  the  said  eldest 
son  of  Major  O.  Le  HwUt,  I  give  the  same  real  estate  to  the  said  son  for  life, 
remainder  to  his  first  and  every  other  son  in  strict  setdement,  and  so  on  to 
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tvety  son  of  the  said  Major  G.  Le  Hunte^  remainder  to  the  right  heira  of  my 
Ute  uncle."  The  testator  died  soon  after  the  date  of  his  will,  without  haying 
altered  or  revoked  the  same,  leaving  Richard  Le  HmUe^  the  eldest  son  of 
Major  G,  Le  H\mtt^  and  ffiUiam  Augueiue  Le  Hunie,  the  second  son  of  Major 
G.  Le  Hunte,  and  two  other  sons  of  Major  G.  Le  Hunie^  him  the  said  testator 
surviving.  The  said  last  named  Richard  Le  Hunte^  the  son  of  Major  G.  Le 
IhifUe,  attained  his  age  of  twenty-one  years  in  the  year  1700,  and  thereupon 
entered  into  the  possession  or  receipt  of  the  rents  and  profits  of  the  said  Pern* 
brokeehire  estates,  and  he  continued  in  such  possession  or  receipt  during  the 
remainder  of  his  life;  and  in  1801  he  suffered  a  recovery  of  the  said  estates, 
and  by  the  deed,  making  the  tenant  to  the  prsecipe  for  that  recovery,  it  was 
declared  that  the  same  shonld  enure  to  the  use  of  himself  in  fee.  Richard  Lt 
Bunte^  the  son  of  Maior  G.  Le  Hunie^  died  *on  the  21st  of  Mareh^  r*905 
1813,  leaving  Richard  Le  Hunte,  his  only  son,  and  the  defendants  *- 
Aiaria  Hobaon,  Sophia  Le  Hunte,  and  Lottiea  Le  Hunte^  all  infants,  his  only 
daughters,  and  no  other  issue,  him  surviving.  The  last  named  Richard  Le 
Rimtt  died  in  Siptember^  1821,  an  infont,  without  ever  having  been  married, 
leaving  tlie  defendants  Maria  Hobeon^  Sophia  Le  HwfUe^  and  Louisa  Le  Hunte^ 
his  only  sisters  and  coheiresses  at  law  him  surviving.  The  said  W.  A.  Le 
HurUt^  the  second  son  of  Major  G.  Le  Hunte^  attaint  his  age  of  twenty-one 
years  about  the  year  1701,  and  he  died  on  the  0th  of  Februanft  1820,  leaving 
the  complainant,  his  eldest  son  and  heir  at  law,  him  surviving. 

Rolfe  for  the  plaintiff.  Under  the  will  of  James  Le  Hunte,  the  plaintiff  is 
entitled  to  an  estate  tail  in  the  lands  in  question.  The  testator,  after  several 
preliminary  devises,  gives  the  estate  to  the  eldest  son  of  Major  George  Le 
Hunte  for  life,  remainder  to  his  first  and  other  sons  in  strict  settlement.  Richard^ 
the  eldest  son,  took  under  that  devise  an  estate  for  life  only,  and  the  recovery 
suffered  by  him  was  unavailing.  It  will  be  said  that  the  remainder  to  his  first 
and  other  sons  had  the  effect  of  giving  Richard  an  estate  tail,  in  order  to  carry 
into  effect  the  general  intent  of  the  testator.  But  in  this  case  there  b  no  diffi- 
culty as  to  that,  and  the  words,  giving  the  estate  to  his  sons  as  purchasers,  must 
be  construed  as  words  of  purchase  and  not  of  limitation,  unless  the  latter  con- 
struction be  necessary  in  order  to  give  effect  to  the  general  intent  of  the  testator, 
Jiilanson  v.  Qiiherow,  1  Ves.  sen.  24.  There  is  no  ambiguity  in  the  meaning 
of  the  *words,  **  in  strict  setdement,"  by  which  the  estate  given  to  the  r«gAg 
ions  of  Richard  is  described,  they  mean  that  the  father  should  take  an  ^ 
esute  for  life,  and  the  first  and  other  sons  an  estate  tail  sttceeasive,  Roberts  v. 
Etngsby^  I  Ves.  sen.  238.  But  if  they  were  ambiguous,  those  words  should 
be  rejected,  and  then  the  sons  would  take  an  estate  tor  life.  It  may,  however, 
be  aigued,  that  although  Richard  Le  Hunte  took  for  life,  and  his  sons  for  life, 
still,  m  the  limitation  over  to  the  second  son  of  Major  Le  Hunte^  there  are  no 
woids  of  limitation  to  the  children,  but  it  cannot  be  imagined  that  tlie  testator 
did  not  intend  to  limit  the  estate  to  them  in  the  same  manner  as  to  the  children 
of  Richard  the  eldest  son.  The  words  of  the  will  very  fairly  admit  of  such  a 
construction,  for  after  the  devise  to  the  eldest  son  and  to  his  sons,  the  testator 
says,  and  so  on  to  every  son  of  Major  Le  Hunte.  The  words  so  on  apply  as 
well  to  the  devise  to  the  mndchildren  of  Major  Le  Hunte^  as  to  the  devise  to 
his  younger  sons.  Besides,  the  former  part  of  the  will  shows  that  the  devise 
is  to  the  eldest  son  for  the  time  being  on  his  attaining  the  age  of  twenty-one, 
now  had  Richard  died  under  twenty-one,  the  second  son  would  have  been  the 
first  taking  under  the  devise  by  the  description  of  the  eldest  son  of  Major  Le 
Hunte  for  the  time  being,  and  then  there  would  have  been  an  express  limitation 
to  his  children ;  such  a  construction  must,  therefore,  be  put  upon  the  will,  as 
will  give  the  estate  to  the  children  of  the  second  son,  although  his  elder  brother 
lived  to  attain  the  age  of  twenty-one,  for  it  cannot  be  suoposed  that  the 
testator  intended  that  such  a  circumstance  should  make  any  difference  to  the 
children. 
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^7\ndalj  contra.  Richard^  the  eldest  son  of  Major  Le  Huntt^  took  an 
estate  tail,  and  the  recovery  suffered  hy  him  was  good ;  the  estate,  therefore* 
is  now  the  property  of  his  three  daughters  in  fee.  The  words  of  the 
devise  are,  '*  On  the  attainment  of  the  age  of  twenty-one  years  of  the  eldest 
son  of  Major  O,  Le  Hunte^  I  give  the  same  real  estate  to  the  said  son  for  life, 
remainder  to  his  first  and  every  other  son  in  strict  settlement,  ^"  Now«  it 
b  clear  that  the  word  $on  may  mean  Mttie,  if  that  construction  is  necessary  to 
effectuate  the  general  intention  of  the  testator,  Sonday^s  case,  9  Go.  127; 
Wilde's  case,  6  Co.  17;  Wharton  v.  Oreiham^  2  W.  Bl.  1083;  Chorlton  v. 
Craveriyi  Robimon  v.  Xobin^onf  1  Burr.  38.  The  question  then  is,  whether 
the  testator  appears  to  have  had  any  general  object  in  view  which  cannot  be 
carried  into  effect  without  putting  such  a  construction  upon  the  words  of  his 
will.  It  is  clear  that  the  family  of  Major  Oeorfte  Le  Himie  was  the  object  of 
the  testator's  bounhr,  and  that  he  did  not  intend  the  estate  to  go  over  until  the 
whole  of  that  family  should  be  extinct.  The  devise  extends  not  only  to  the 
children  who  were  living  at  the  time  when  the  will  was  made,  but  to  those  who 
might  be  bom  aflerwards.  Now  it  is  a  principle  of  law,  that  an  estate  cannot 
be  limited  to  an  unborn  son  for  life,  and  aflerwards  to  his  son ;  and,  therefore, 
as  it  is  necessary  to  hold  in  order  to  carry  the  testator's  general  intention  into 
effect,  that  every  son  of  Major  Le  Hunte  was  capable  of  taking  the  estate,  and 
as  it  must  be  presumed  that  he  intended  all  the  sons  to  take  in  the  same  man« 
*0081  ^^^^  ^^^  mxksi  all  take,  if  at  all,  an  ^estate  tail,  otherwise  the  children 
•>  of  tiie  sons  of  Major  Le  Hunte^  bom  after  the  making  of  the  will,  would 
not  succeed  to  the  estate.  The  aigument  for  the  plaintiff  is,  that  the  words  to 
on  have  the  effect  of  limiting  the  estate  to  the  second  son  and  his  sons,  in  like 
manner  as  to  the  first  son  and  his  sons ;  if  so,  they  must  have  the  same  opera* 
tion  in  limiting  tiie  estate  to  each  son  of  Major  Le  Hunte^  whether  bom  before 
or  afler  the  making  of  the  will ;  and,  therefore,  if  the  aiffument  for  the  plaintiff 
prevails,  those  words  will  have  the  effect  of  giving  a  life  estate  to  the  sons  of 
Major  Le  Hunte  bom  afler  the  making  of  the  will. 

bolfe  in  reply.  It  is  not  necessary  to  dispute  that  the  word  eon  may  mean 
ieeue  when  that  constraction  is  necessary  in  order  to  give  effect  to  the  intention 
of  a  testator ;  it  is  sufficient  to  say  that  no  such  necessi^  exists  in  the  present 
case.  It  was  plainly  the  intention  that  each  son  of  Major  Le  Hunie  who 
became  entitied  to  the  estate  under  the  will  should  take  for  life,  and  the  grandsons 
in  strict  setUement.  There  is  no  difficulty  in  carrying  that  into  effect  as  to  all 
the  sons  bom  before  the  making  of  the  will.  Such  a  devise  as  to  the  afler- 
bom  sons  is  certainly  inconsistent  with  the  rales  of  law ;  as  to  them  therefore 
it  cannot  be  carriea  into  effect,  and  either  the  devise  to  such  afler-bom  sons 
must  be  held  void,  or  they  must  take  an  estate  taiL 

Chir.  adv.  vulL 

The  following  certificate  was  aflerwards  sent: 

We  have  heira  this  case  argued  by  counsel,  and  have  considered  it,  and  are 
BAf^-y  o(  opinion  that  the  complainant  is  *entitied  to  an  estate  tail  in  the  land 
^^J  in  Pembrokeeldre  by  virtue  of  the  said  will. 

G.  Abbott, 
J.  Batlbt, 
O.  S.  Holbotd. 

t  Cited  by  Prmtm,  arg .  in  MMuk  v.  MMsk,  S  B.  &  C.  5t4. 
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JAMES  SAUNDERSON,  ANN  his  Wife,  and  LYDIA  WHITE*  Spinslnv 

V.  GRIFFITHS. 

In  an  action  by  A.,  hit  wife,  and  B..  the  declaration  stated,  that  the  plaintiffa  bad  agreed 
to  let  to  the  defendant  certain  lands :  that  the  defendant  beoame  tenant  to  the  plaintiffa, 
and  in  consideration  that  the  plaintinh  had  promised  the  defendant  to  perform  all  things 
in  the  agfeement  by  tliem  to  be  nerformedr  the  defendant  premised,  &c.  The  agree* 
ment  given  in  evidence  parported  to  b*  made  bjr  an  agent  for  the  wife  of  A.  and  B. 
only,  but  A.  had  subseqnenily  received  rent  from  the  tenant :  Held,  that  the  considera* 
tion  was  not  proved  as  alFeged,  inaamnch  as  A,  was  not  bound  by  the  agreement  before 
the  receipt  ot  rent,  and  therefore  waa  not  a  joint  contraeter  ab  inUw,  Another  connt 
staled,  that  the  defendant  waa  tenant  to  the  plaintiflh,  and  in  conaideration  bad  pro- 
raised  to  use  the  lands  in  a  husbandlike  manner.  The  proof  waa,  that  he  had  agreed 
to  farm  the  land  in  a  husbandlike  manner,  to  be  kept  conatantly  in  grasa:  Held,  thai 
this  also  waa  s  vsrtanee* 

DECLAftiTioN  Stated  that  by  an  agreement  made  between  the  plaintiflfb  and 
Ihe  defendant,  the  plaiatifia  agree  to  let  ID  the  defendant  certain  premises  therein 
described*    The  agreement  was  then  set  out.    Averment  thai  the  defendant 
became  and  was  tenant  to  the  said  [daintifiiB  of  the  premises  npon  the  terms 
mentioned  in  the  agreement,  and  was  put  into  possession ;  and  in  consideration 
of  the  premises,  and  that  the  plaintiffs  had  then  and  there  undertaken,  and  pro- 
mised the  defendant  to  do  and  perform  all  things  in  the  said  agreement  by  them 
to  be  done  and  performedt  he  the  defendant  umiertook  and  faithfoHy  promised 
the  said  plainti^  that  he,  during  the  continuance  of  his  tenancy,  would  perform 
the  terms  and  conditions  thereinbefore  particularly  mentioned.   Several  breaches 
were  assigned  for  not  repairing  ^hiring  the  term,  underletdng  widiout  license, 
and  for  not  using  the  farm  in  a  husbandlike  manner.   Another  count  stated  that 
in  consideration  that  the  *defendant  had  become  and  was  tenant  to  the    r«Ai  a 
said  plaintiflfs  of  a  certain  other  iarm-lands  and  premises,  being  the  free-   *- 
hold  of  the  said  Ann  and  Ltfdia^  he  the  defendant  undertook  and  promised  to 
use  the  lands  in  a  husbandlike  manner.     At  the  tri^  at  the  Spring  assizes, 
1826,  before  the  justices  of  the  Court  of  Great  Sessions  for  the  county  of  Gior 
morgan^  the  plaintiffs  proved  an  agreement  for  a  lease  made  on  the  Ist  of 
February^  1822,  between  Jl.  Murray ^  agent,  on  behalf  of  Miss  fmte  oi  Park 
SireeU  Londoti,  and  Mrs.  Saunder9on  of  JBrightOfij  of  the  one  part  and  the 
defendant  of  the  other  part,  whereby  the  said  «tf.  Murray ^  on  behalf  of  Miss 
White  and  Mrs.  SaunderBon^  agreed  to  let  unto  the  defendant  all  that  part  of 
the  grass  lands  south  of  Mtsidn  HouMe^  formerly  occupied  by  I^ewii  WUiianUf 
containing  about  fifly-seven  acres,  and  the  defendant  agreed  to  a  term  for  one 
year  from  that  date,  to  continue  in  force  from  year  to  year,  and  to  farm  the 
land  in  a  good  and  husbandQke  manner,  to  be  kept  constantly  in  grass,  and  to 
bestow  all  the  muck  and  manure  made  upon  the  lands  yearly;  the  defendant 
also  agreed  to  take  the  grass  occupied  by  Thomas  Wiiliama  of  Miskin  Houae^ 
from  &e  2d  of  August  next,  at  the  yearly  rent  of  57/.  for  the  land  south  of 
Miakin  Road^  and  35/.  for  the  lands  occupied  by  Thomas  fViUioms  of  Afisldn 
House^  the  term  to  commence  the  2d  of  February ^  1822,  for  the  first  parcel, 
and  the  2d  of  August  for  the  second  parcel.     Inhere  were  stipulations  by  the 
tenant  not  to  let  or  underlet  without  the  landlord's  license,  to  keep  in  repair  all 
gates,  dli^c.     There  was  a  stipulation  by  the  landlord  to  put  the  fences  and  pre- 
mises into  repair  as  soon  as  convenient,  to  allow  rough  timber  for  the  defend- 
ant's repair  to  be  marked  and  pointed  out  by  the  steward,  and  the  parties 
were  to  *enter  into  and  execute  a  lease  of  the  above  premises ;  and   p^^. . 
thJH  agreement  was  signed  by  A.  Murray  and  the  defendant.  .  Murray   *- 
proved  that  he  demanded  the  rent  from  the  defendant  for  Mr.  and  Mrs.  Saun^ 
derson  and  Miss  White;  that  he  had  received  the  same  for  Mr.  and  Mrs. 
Saunderson  and  Miss  fFhite^  and  that  he  had  paid  over  one  moiety  to  Mrs. 
Sounder  son,  by  the  direction  of  her  hufeband,  and  the  other  moiety  to  Miss 
White.     It  was  objected  that  there  was  a  variance  between  the  agreement 
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declared  on  in  the  first  count  and  that  given  in  evidence,  the  agreement  declared 
on  being  described  to  have  been  made  by  the  three  plaintiiTs,  and  that  given  in 
evidence  only  purporting  to  have  been  made  on  behalf  of  two ;  and  that  the 
same  objection  applied  to  the  other  count*  for  the  consideration  there  stated  for 
the  promise  was  tnait  the  defenduit  had  beeome  tenant  to  the  three  plaintiffs, 
whereas  he  was  taumt  only  to  two.  The  learned  Judges  were  of  opinion  that 
the  objections  were  fatal,  and  the  plaintiffs  were  nonsuited.  A  rule  to  set  aside 
the  nonsuit  was  obtained  in  last  jfot/er  term,  against  which 

Malkin  and  fVhiteombe  now  showed  cause.  The  agreement  set  out  in  the 
first  count  of  the  declaration  is  stated  to  be  an  agreement  made  by  the  three 
plaintiffs.  The  agreement  proved  only  purported  to  be  the  agreement  of  two. 
It  was  necessary  to  prove  that  the  agreement  was  the  agreement  of  the  three 
ab  initio,  because  the  promise  to  perfona  the  stipulations  therein  contained  on 
the  part  of  the  plaintiflb  is  alleged  as  the  consideration  for  the  promise  of  the 
defendant ;  and  if  there  was  any  period  during  which  any  one  of  the  plaintiffs 
*9121  ^^  ^^^  bound  to  perform  the  stipulations,  the  consideration  is  *not 
•'  proved.  Assuming  that  the  receipt  of  rent  by  Murray  on  account  of 
Mr.  SaundersoPi  may  amount  to  a  ratification  of  lus  authority  to  make  the 
agreement,  still  until  such  rent  was  received,  there  was  no  promise  by  the 
plaintiff,  Mr.  Sfiundertan^  to  perform  the  stipulations  in  the  agreement.  Before 
such  receipt  of  rent  the  tenant  could  not  have  maintained  an  action  against  Mr. 
Saunderson  for  breach  of  the  agreement.  Then,  as  to  the  other  count,  it 
alleges  that  the  defendant  was  tenant  to  the  plaintiffs.  The  proof  is,  that  he 
was  only  tenant  to  two.  Besides,  that  count  is  founded  upon  a  contract  by 
the  tenant  to  use  the  lands  in  a  husbandlike  manner.  It  was  proved  that  he 
Ul^de^took  to  use  them  in  a  husbandiike  manner,  keeping  ike  same  in  graee. 
The  latter  part  of  the  stipulation  qualifies  the  former,  and  it  ought  to  have  been 
so  stated  in  the  declaration.  Latham  v.  Rutley^  3  B.  &  G.  20,  is  an  authority 
in  point.  Upon  this  point  Clark  v.  Oraj/f  6  flast,  864 ;  TViomion  v.  JoneSf 
2  Marsh.  287 ;  Tompany  v.  Bumend^  4  Gampb.  20,  were  also  cited. 

Maulct  contra.  The  receipt  of  rent  by  Saundereon  was  a  ratification  of  the 
authority  of  Murray  to  make  the  agreement  on  his  behalf;  and  then  the  maxim, 
omnia  ratihahilio  retro  trahitur  et  mandato  mquiparaiur  applies  to  the  pre- 
sent case.  As  soon,  therefore,  as  he  received  the  rent  he  became  bound  by  the 
contract  ab  initio  $  and  if  that  be  so,  then  the  consideration  stated  in  the  firat 
count  is  proved.  The  receipt  of  rent  was,  at  all  events,  an  acknowledgment 
that  the  defendant  was  tenant.  As  to  the  objection  to  the  other  count,  the 
^0131  ^^^P^^  ^^  ^grass  is  not  a  qualification  of  the  agreement  to  use  the  farm 
•'  in  a  husbandlike  manner ;  for  the  keeping  of  the  land  in  grass  would 
be  according  to  good  husbandry. 

Baylet,  J.  I  am  of  opinion  that  the  nonsuit  in  this  case  was  right  Look- 
ing at  the  form  of  the  first  count  of  the  declaration,  and  the  nature  of  the  con- 
sideration there  stated  for  the  promise  made  by  the  defendant,  I  am  of  opinion, 
that  in  order  to  support  that  count,  there  ought  to  have  been  proof  of  an  agree, 
ment  to  which  the  husband  was  a  party  ab  iniiiot  and  that  proof  of  a  subse 
quent  ratification  by  him  of  an  agreement  to  which  he  was  originally  no  party, 
was  not  sufficient.  There  was  a  contract  of  demise  in  writing,  and  therefore 
no  parol  evidence  to  explain  or  vary  that  contract  was  admissible.  The  agree* 
ment  imports  to  have  been  made  by  Afurroy,  as  the  agent  of  Mrs.  Saunderaon 
and  Miss  White,  Mr.  Saunderson  was  a  stranger  to  that  agreement,  unless 
his  subsequent  ratification  of  it  made  him  a  party  to  it.  We  have  been  pressed 
with  the  maxim,  omnia  ratihabitio  retrotrakiiur  et  mandato  mquiparatur;  but 
I  think,  that  when  the  nature  of  the  contract  stated  in  the  firat  count  of  the 
declaration  is  considered,  it  is  apparent  that  the  subsequent  ratification  was  not 
equivalent  to  a  previous  authority.  The  contract,  at  the  time  when  it  was 
made,  was  intended  to  give  to  the  landlord  and  the  tenant  a  right  of  action 
against  each  other  for  the  breach  of  any  of  the  stipulations  entered  into  br 
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tnem  respectivelv.  Now  suppose,  within  tit  months  aHer  the  tenancy  had  com* 
menced,  and  before  any  rent  had  been  paid,  the  tenant  had  brought  an  action 
upon  the  agreement  against  Mr.  and  Mrs.  Saunderton  and  Miss  PFhiU  for  not 
repairing,  he  must  have  been  nonsuited,  because  he  would  *not  have  been  r«,^|  ^ 
able  to  show  that  Mr.  Saunder$on  ever  became  a  party  to  the  agree*  ^ 
ment.  There  was,  therefore,  a  period  subsequent  to  the  execution  of  the  agree- 
ment, during  which  SaundtrBWi  was  not  bound  by  it  It  cannot  be  predicated 
of  him,  that  during  that  period  he  had  promised  to  perform  any  of  the  stipula* 
tions  of  that  agreement.  The  first  count  of  the  declaration,  after  setting  out 
the  agreement,  states  that  the  defendant  in  consideration  of  the  premises,  and  in 
consideration  that  the  plaintiffs  had  undertaken  to  perform  all  things  in  the 
agreement  by  them  to  be  done  and  performed,  undertook  and  faithfully  pro- 
mised. Now  the  plaintiffs  were  bound  to  prove  the  whole  consideration.  Here 
part  of  the  consideration  was,  that  the  three  plaintiffs  had  undertaken  to  do  cer* 
tain  things  from  the  time  when  the  agreement  was  executed.  The  proof  wa^ 
that  one  of  the  plaintiffs  had  not  unoertaken,  in  the  first  instance,  to  do  those 
things.  There  having  been  no  evidence  to  show  that  there  was  any  such  pre- 
vious promise  from  the  husband,  I  think  that  part  of  the  consideration  was  not 
made  out,  and  upon  that  ground  I  think  that  the  nonsuit  on  the  first  count  waa 
right.  I  am  also  of  opinion  that  the  other  count  is  not  made  out  in  prooC 
That  count  states  a  contract  by  the  defendant  to  use  the  (arm  in  a  husbandlika 
manner.  The  contract  proved  was,  to  farm  that  part  of  the  land,  consisting  of 
fifty-seven  acres,  formerly  occupied  by  Z.  WUliams^  in  a  husbandlike  manner, 
to  be  kept  constautly  in  grass.  Now  the  first  objection  is,  that  this  stipulation 
applied  to  a  part  only,  and  not  to  all  the  lands  demised.  Another  objection  is, 
that  the  contract  proved  was,  to  farm  the  land  in  a  husbandlike  manner,  to  be 
kept  constantly  in  grass.  Now,  although  in  most  cases  the  keeping  of  the  land 
in  grass  would  be  *farming  it  in  a  husbandlike  manner,  still  there  may  rvgiK 
be  some  cases  in  which  it  would  not  be  so.  It  was  therefore  a  qualifi-  ^ 
cation  of  the  previous  stipulation,  and  ought  to  have  been  stated  in  the  declara- 
tion as  part  of  the  description  of  the  contract.  Upon  the  whole,  I  think  that 
the  plaintiffs  were  not  entitled  to  recover  upon  any  of  the  counts  in  this  declara* 
tion,  and  that  the  rule  for  setting  aside  the  nonsuit  must  th«**efore  be  dis* 
charged. 

HoLsoTD,  J.  I  think  that  the  agreement  set  out  in  the  first  count  of  the 
declaration,  and  there  stated  to  be  the  consideration  for  the  promise  made  by  the 
defendant,  was  not  proved,  because  the  agreement  proved  was  not  a  joint  agree- 
ment by  ^e  husband  and  wife  to  demise  the  land  It  was  either  the  agreement 
of  the  agent  or  of  the  persons  for  whom  he  professed  to  be  the  agent.  Taking 
it  to  be  Uie  agreement  of  the  other  persons  from  whom  he  assumed  to  derive 
his  authority,  it  was  then  only  the  agreement  of  two  persons,  and  was  not,  in 
point  of  law,  the  agreement  of  the  husband.  It  was  said,  however,  that  he  at 
a  subsequent  time  assented  to  that  agreement,  and  that  such  subsequent  assent 
made  it  his  agreement  ab  initio.  There  might  have  been  some  weight  in  that 
argument,  if  the  agent  at  the  time  when  he  made  the  agreement  had  professed 
to  have  authority  to  act  for  the  husband,  because  then  the  subsequent  ratifies^ 
tion  would  have  been  a  recognition  of  the  authority  which  the  agent  assumed 
to  have  when  he  made  the  agreement.  But  here  the  husband  never  previously" 
authorized  the  agent  to  make  the  agreement  on  his  behalf,  nor  is  he  named  as 
a  party  for  whom  the  latter  professed  to  act  The  subsequent  receipt  of  rent 
by  the  husband,  cannot  make  him  a  jcHnt  contractor  ab  initio  *witfa  the  i-Mm 
persons  for  whom  the  afent  had  authority  to  act  It  could  amount  only  L^^^ 
to  an  acknowledgment  mat  the  defendant  was  his  tenant,  and  it  m%fat  have  the 
effect  of  binding  the  hnsband  so  far  as  to  prevent  him  from  turning  the  tenant 
out  of  possession.  The  fourth  section  of  the  statute  of  frauds  enacts,  **  that 
no  action  shall  be  brought  upon  any  contract  or  sale  of  lands,  tenements,  or 
hereditaments,  or  any  interest  m  or  concerning  them,  unless  die  agreement  upon 
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which  such  action  shall  be  brought,  or  some  memorandum  or  note  thereof,  shall 
be  in  writing,  signed  by  the  party  to  be  charged  therewith,  or  some  other  per- 
son thereunto  by  him  lawfully  authorized.*'  Now  I  think  that  there  was  no 
aote  in  writing  in  this  case  to  show  that  this  was  the  contract  of  the  husband, 
and  supposing  this  to  amount  to  an  agreement  to  demise  in  future,  it  would 
still  be  an  agreement  concerning  land,  and  would,  as  it  seems  to  me,  fall  within 
the  fourth  section  of  the  statute  of  frauds ;  but  whether  that  be  so  or  not,  I 
think  there  was  in  this  case  no  proof  of  a  joint  contract  by  the  husband  and 
wife,  and  that  the  mere  acceptance  of  rent  by  the  husband  would  not  make  that 
his  contract,  which  on  the  face  of  it  did  not  import  to  have  been  made  in  his 
behalf.  I  also  think  that  the  other  count  was  not  supported  by  proof,  because 
there  was  not  any  unqualified  stipulation  to  use  the  land  in  a  husbandlike  man- 
ner, but  so  to  use  it  keeping  it  in  grass.  The  rule  for  setting  aside  the  nonsuit 
must  therefore  be  discharged. 

Rule  discharged. 


•917]  *Earl  of  8EFT0N  et.  al.  t;.  COURT. 

The  lord  of  a  manor  may  have,  in  respect  of  the  waste  or  common  land  in  his  own  manor, 
a  right  to  turn  his  own  cattle  upon  the  common  of  an  adjoining  manor. 

This  was  a  feigned  issue  tried  under  the  provisions  of  an  act  of  parliament 
passed  in  1822,  for  inclosing  a  certain  common  or  tract  of  waste  land,  called 
Burlish  Common^  in  the  manor  and  chapelry  of  Lower  Mitton^  in  the  parish 
of  KidderminateTt  in  the  county  of  ff^orceater.  The  plaintiffs  by  their  decla? 
ration  alleged,  that  they  were  entitled  to  rights  of  common  in  the  waste  lands 
of  the  manor  of  Mitton^  for  sheep  in  respect  of  their  freehold  lands,  in  the 
parish  and  manor  of  Kidderminster^  viz.  115  acres  of  land  in  the  occupation 
of  fV,  Jones,  called  Burlish  Farm,  otherwise  Birchin  Coppice  Farm,  and  144 
acres  of  land  in  the  occupation  of  fV,  Hornbiower,  called  Blackstone  Farm^ 
This  was  denied  by  the  plea.  At  the  trial  before  Garrow,  D.,  at  the  Spring 
assizes  for  the  county  of  Worcester,  1 826,  the  following  appeared  to  be  the 
facts  of  the  case.  Prior  to  1817,  Lord  Foley  was  seised  in  fee  of  the  two  farms 
mentioned  in  the  declaration,  and  by  indentures  of  lease  and  release,  he,  in 
May  18 17r  conveyed  the  whole  of  his  estates  to  the  plaintiffs  in  trust  to  pay 
certain  incumbrances.  The  defendant  was  the  commissioner  named  under  the 
inclosure  act.  Blackstone  Farm  consisted  of  144  acres ;  40  acres  of  these, 
before  the  year  1774,  were  common  or  waste  land,  and  part  of  Kidderminster 
Common,  and  104  acres  were  old  inclosures.  Burlish  or  Birchin  Coppice 
Farm  consisted  of  115  acres;  of  these,  62  acres,  before  1705,  were  wood 
land,  and  were  called  Burlish  tVood  or  Birchin  Coppice  ;  and  53  acres,  before 
*fil81  ^^  y®^'  1774,  were  common  or  *  waste  lana,  constituting  also  part  of 
-I  Kidderminster  Common.  In  that  year  an  act  was  passed  for  dividing 
and  inclosing  the  waste  lands  in  the  manor  of  the  foreign  of  Kidderminsterf 
and  among  others  Kidderminster  Common.  The  act  recited  that  Thomas 
Foley,  the  ancestor  of  Lord  Fbleu^  was  lord  of  Kidderminster  manor,  and  that 
he  was  seised  in  fee  (inter  alia)  of,  and  in  a  coppice  or  parcel  of  wood-land 
called  Burlish,  subject  to  rights  of  common  therein^  and  enacted,  that  the  com- 
missioners should  allot  to  the  lord  of  the  manor,  one-sixteenth  part  of  the  com- 
mons and  waste  lands  intended  to  be  inclosed,  as  a  satisfaction  and  compensation 
for  his  right  to  the  soil*  of,  and  in  the  said  waste  lands  ;  and  further,  that  out  of 
the  said  sixteenth  they  should  allot  a  portion  of  it  to  the  several  persons  entitled 
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to  right  of  common  upon  BurRth  Coppice.  The  commiBsioners  by  their  award 
Plotted  to  Mr.  /b/ey,  as  lord  of  the  manor  of  the  foreign  of  Xtddermimter^ 
amongst  other  land,  the  two  parcels  of  land  consisting  of  40  acres,  and  Ifd 
acres,  now  constituting  parts  of  Blackatone  and  Buriiih  Wood  Farms,  It  was 
proved,  that  the  tenant  of  Blackstone  Famit  who  at  times  had  300  sheep,  had 
tor  a  period  of  forty-eight  years  turned  his  sheep  on  Buriish  Common^  and 
that  the  tenant  of  Burlish  jFomit  who  had  generall}r  about  80  sheep,  had  turned 
on  for  a  period  of  twenty*two  years.  The  act  for  inclosing  Burlish  Commonf 
which  was  situate  in  the  manor  of  Loxett  MUtan^  passed  in  the  year  1 822. 
From  the  year  1602  to  1813,  the  successive  lords  of  that  manor  were  only 
tenants  for  life,  and  from  1813  to  1820  the  lord  was  a  minor.  It  was  contended 
on  the  part  of  the  defendant,  that  the  lord  of  the  manor  of  the  foreign  of  Ktd' 
derminster  could  not,  before  Uie  year  1774,  have  been  entitled,  in  respect  of 
his  waste  or  common  lands  in  that  manor,  to  a  right  of  common  for  his  own 
cattle  upon  *waste  and  common  lands  in  the  manor  of  Aft//o/t,  and  that  r»g|g 
no  such  right  could  have  been  acquired  subsequendy  to  that  period,  *- 
inasmuch  as  the  lords  of  that  manor  were  incapably  of  making  a  grant.  It 
"was  contended  further,  that  even  if  such  a  right  could  exist  in  point  of  law, 
^e  evidence  was  not  sufficient  to  show  that  it  existed  in  fact,  because  the  exer- 
cise of  the  right  might  be  referred  to  those  lands,  which,  before  1774,  were 
indosed.  The  learned  Judge  directed  the  jury  to  find  a  general  verdict  for 
the  plaintiff,  but  reserved  liberty  to  the  defendants  to  move  to  confine  the  verdict 
to  such  part  of  the  land  as  consisted  of  the  old  inclosures  prior  to  the  year 
1774,  and  to  enter  a  verdict  for  the  defendant  as  to  all  the  rest  of  the  Biaeksione 
Ihrm,  and  also,  as  to  the  whole  of  the  Burlish  /Vimt,  otherwise  Birchin  Cop" 
pice  Farm,    k  rule  fdsi  having  been  obtained  for  that  purpose, 

Campbell  and  O.  W.  Bussell  now  showed  cause.  The  jury  having  found 
that  a  right  of  common  belonged  to  the  plaintiffs  in  respect  of  the  lands  which 
were  inclosed  since  the  year  1774,  as  well  as  those  inclosed  before  that  timet 
the  first  question  is,  whether  such  a  right  could  by  law  exist  in  respect  of  lands 
which,  before  1774,  were  waste  lands,  subject  to  rights  of  common.  As  to 
that  question,  if  there  can  be  a  legal  origin  of  the  exercise  of  such  a  right,  it 
•ought  to  be  presumed,  for  it  ought  not  to  be  taken  for  granted,  that  for  neaily 
{fifty  years  the  tenants  of  these  farms  have  been  guilty  of  a  series  of  trespasses. 
Before  1774,  Mr.  Foley  was  seised  in  fee  of  the  old  inclosed  part  of  Blackstone 
Fhrm,  and  he  was  also  seised  in  fee  of  the  soil  in  the  uninclosed  waste  as  lord 
of  the  manor,  and  when  he  turned  his  own  cattle  on  the  waste  of  his  own 
*manor,  he  did  it  in  the  exercise,  not  of  a  right  of  common,  but  of  a  rMMn 
right  of  soil ;  for  a  right  of  common  exists  where  two  or  more  persons,  *- 
by  virtue  of  grant,  prescription,  or  custom,  take  in  common  with  each  other 
from  the  soil  of  a  third  person,  a  part  of  the  natural  profits  thence  produced. 
But  die  lord  of  a  manor,  when  he  turns  his  catde  on  nis  own  waste  to  feed, 
takes  the  profit  of  his  own  land.  It  may  have  happened,  that  before  he  granted 
to  the  tenants  of  his  manor  a  right  of  common  as  to  his  waste,  he  may  have 
had  from  the  lord  of  the  manor  of  Mitton,  a  fprant  of  a  right  of  common  for  his 
own  catde  on  the  waste  of  that  manor,  and  if  he  had,  that  right  would  not  be 
extinguished  by  his  subsequendy  granting  to  his  own  tenants,  a  right  of  common 
on  the  waste  of  the  manor  of  kidderminster.  There  may  be  a  right  of  com- 
mon in  respect  of  uninclosed  lands,  as  common  of  shack  ;  Sir  Jl^Ues  Corbets 
'Case,  7  Co.  05 ;  Cheeseman  v.  Hardhanu  I  B.  ^  A.  706.  Then  there  was 
evidence  for  the  consideration  of  the  iury,  that  the  right  existed  in  respect  of 
the  allotmentB  as  well  as  of  the  other  land,  for  it  was  proved  that  die  tenant  of 
Blackstone  Fbrm^  had  one  general  stock,  consisting  of  800  sheep,  and  that  he 
turned  the  whole  on  Burlish  Common^  and  that  the  tenant  of  Burlish  Farm 
turned  on  eighty. 

Jervis  contra,  was  stopped  by  the  Court. 

Batlxt,  J.    The  jury  have  found  that  the  pkintiSs  are  entided  to  a  light 
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of  common  for  sheep  on  BurlUh  Commonf  in  respect  of  all  their  freehold 
lands  mentioned  in  the  declaration,  including  those  which  before  1774 
^211  ^^^  waste  lands  and  subject  to  rights  of  common.  *The  objection  is, 
-*  that  the  plaintiffs  are  not  entided  to  a  right  of  common  in  respect  of 
those  lands  which  were  formerly  part  of  Xiddermin$itr  Common,  and  were 
allotted  to  Lord  Ibtey*9  ancestor  under  the  indoeure  act  It  is  said,  first,  that 
in  point  of  law  no  such  right  could  exist  in  respect  of  nninclosed  waste  lands, 
cm  which  there  were  rights  of  common ;  and,  secondly,  that  in  point  of  fact  no 
such  right  did  exist.  I  think,  that  in  point  of  law,  the  lord  of  a  manor  may, 
in  respect  of  his  right  of  soil  in  the  waste  commonable  lands  of  his  manor, 
hare  a  right  to  turn  his  own  cattle  on  the  waste  qr  common  lands  of  another 
manor.  The  lord  is  seised  in  fee  of  the  wajite ;  and  although  he  may  before 
the  time  of  legal  memory  have  granted  to  others  a  right  of  conmion  on  that 
waste,  yet  ne  may  also,  before  he  made  any  such  grant,  have  had  granted  to 
him  ihe  privilege  of  turning  his  own  cattle  on  the  waste  of  an  adjoining  manor. 
I  think,  therefore,  that  in  point  of  law,  the  lord  of  this  manor  may  have  had  a. 
right  of  common  in  respect  of  those  lands,  which  before  the  year  1774  were 
subject  to  riffht  of  common.  But  I  have  great  difficulty  in  saying,  that  there 
was  any  evidence  to  show,  that  in  fact  such  a  right  existed.  If  the  lord,  besides 
the  newly  mclosed  l^ds,  had  no  other  lands  in  respect  of  which  be  claimed  lo 
have  a  right  of  turning  his  sheep  unon  Burtuh  Common,  the  fact  of  his  having 
turned  on  even  since  1774,  would  nave  been  evidence  of  bis  having  a  right  in 
respect  of  those  newly  inclosed  lands ;  but  that  would  be  a  very  different  caae 
from  the  present,  for  here  the  lord  claims  to  have  a  right  in  respect  of  other 
lands,  as  well  as  the  newly  inclosed  lands.  There  was  no  evidence  that  any 
person  before  the  inclosure  had  ever  turned  on  in  respect  of  the  aUotments, 
*9221  ^^^  ^^  ^^  absence  of  all  evidence,  it  ought  not  to  have  been  ^presumed 
•'  that  the  lord,  in  respect  of  his  waste  or  common  land,  had  a  right  to 
tarn  his  sheep  upon  the  waste  of  another  manor.  The  fact  of  the  tenant  of 
Blaekstone  Farm  having  turned  on  since  1774,  did  not  show  that  he  so  turned 
on  in  resoect  of  the  allotment;  for  he  had  such  a  ri^ht  in  respect  of  other 
land.  I  mink  that  the  learned  Judge  ought  to  have  durected  the  attention  of 
the  jury  to  the  distinction  between  the  allotment  and  the  other  land,  and  to 
have  told  them  that  there  was  litde  or  no  evidence  of  the  exercise  of  any  right 
in  respect  of  the  latter.  Then,  as  to  BurlUh  Coppice^  that  admits  of  a  differ- 
ent consideration.  Before  1795,  that  was  woodland,  and  it  was,  therefore, 
highly  improbable  that  there  should  have  been  cattle  levanl  and  couchani  upon 
it.  There  was  no  evidence  to  show  that  at  any  former  period  it  had  been 
waste  land,  and  unless  it  was  shown  that  it  was  made  a  coppice  within  the 
dme  of  legal  memory,  the  presumption  would  be  that  there  could  not  be  a 
right  of  common  in  respect  of  it.  I  do  not  say  that  such  a  right  might  not 
exist,  but  merely  that  it  is  very  improbable  that  it  should ;  and  I  think  that  this 
improbabHity  ought  to  have  been  stated  in  distinct  terms  to  the  jury,  and  that 
inasmuch  as  t}ieir  attention  was  not  called  to  the  distinction  between  the  old 
and  new  inclosures,  or  to  the  improbability  of  any  right  of  common  existing  in 
respect  of  Birchin  Coppke^  there  ought  to  be  a  new  trial,  unless  the  plaintiff 
wiU  consent  that  the  verdict  shall  be  confined  to  a  right  of  common  in  respect 
of  the  old  inclosures. 

It  was  afterwards  intimated  to  the  court  by  the  plaintiff's  counsel,  that  the 
plaintiffs  elected  to  have  the  rule  made  absolute  in  the  terms  in  which  it  had 
been  prayed ;  and  the  court  made  the 

Bula  absolute. 
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C,  and  H.  R.  seised  in  fee  of  certain  estates,  by  lease  sod  release  of  the  Ist  and  2d  of  JuDe, 
1750,  and  a  common  recovery,  settled  them  to  such  uses  as  C.  H.  jS.,  and  D.  his  wife, 
and  M,  R,  should,  by  deed  executed  in  the  presence  of  two  witnesses,  appoint,  and  in 
default  of  appointment,  as  to  part  to  the  use  of  C.  for  life,  and  subject  to  C^a  life 
estate  as  to  that  part ;  and  as  to  the  whole  of  the  residue,  in  default  of  appointment,  !• 
the  use  oi  11.  R.  in  fee.  By  indenture  of  the  2d  of  October^  17M,  (the  execution  of 
which  by  the  parties  of  the  second  part  was  attested  by  three  witnesses)  between  cer- 
tain persons  therein  nsmed  of  the  first  part:  C,  /f.  J?.,  and  D»  bis  wife,  and  M,  R.,  of 
the  second  part,  and  W,  Jtf.,  /.  X..  R.  W,,  and  P.  TT..  of  the  third  part:  C,  H,  R., 
and  D.  his  wife,  and  M.  iZ.,  did  grants  hargain,  $ell,  relea$e,  confirm,  direct^  limit,  and 
appoint  unto  W.  Jlf.,  /.  Z.,  R,  IF*.,  and  P,  IT.,  (in  their  actual  nossession,  being  by 
virtue  of  a  lease  for  a  year  to  them  by  the  said  C..  H.  R  ,  and  D»  bis  wife,  and  Jti.  R.) 
the  estates  before  mentioned,  kabendum  to  them  W,  Af.,  /.  Z.,  R.  W.,  and  P.  W.  in 
fee,  to  the  several  uses  thereinafter  mentioned  :  Held,  that  under  these  deeds  the  legal 
*ee  in  the  premises  so  settled,  did  not  vest  in  W,  Ml,  J,  Z.,  R,  W,,  and  P.  W. 

The  following  case  was  sent  by  the  Master  of  the  Rolls  for  the  opinion  of 
this  court. 

By  indentures  of  lease  and  release,  bearing  date  respectively  the  Ist  and  2d 
of  June,  1750,  the  release  being  made  between  Humphrey  JRoberta  and  Dorih 
thy  his  wife,  Mary  Roberts,  spinster,  daughter  and  heir  apparent  of  the  said 
mtmphrey  Roberts  and  Dorothy  his  wife,  and  Catherine  Roberts^  widow,  of 
die  first  part;  John  Salusbury  and  John  Ellis  of  the  second  part;  and 
Robert  frynne  and  Owen  Holland  of  the  third  part ;  and  by  a  common  reco- 
very suffered  in  pursuance  thereof  on  the  8th  of  September,  1750,  certain 
lands,  the  estate  and  inheritance  of  the  said  Humphrey  Roberts,  and  certain 
other  lands,  the  inheritance  of  the  said  Catherine  Roberts,  and  certain  other 
lands  therein  described  to  have  been  theretofore  purchased  by  the  said  Humr 
phrey  Roberts,  and  all  other  the  messuages,  lands,  tenements,  and  heredita- 
ments whatsoever,  of  them  the  said  Humphrey  Roberts,  Dorothy  his  wife, 
Mary  Roberts,  and  Catherine  Roberts,  or  any  of  them,  in  the  parishes  therein 
mentioned,  and  elsewhere  in  the  county  of  Carnarvon,  with  their  appurte- 
nances, were  limited  to  the  use  and  behoof  of  such  person  and  persons  and  for 
such  estate  and  estates,  and  subject  to  such  provisoes,  limitations,  trusts,  condi- 
tions, and  agreements,  as  the  said  Humphrey  Roberts  and  Dorothy  his  wife, 
Mary  Roberts,  and  Catherine  Roberts,  at  any  time  or  times,  by  their  joint 
deed  or  deeds,  writing  or  writings,  duly  execcted  in  the  presence  of  two  or 
more  credible  witnesses,  should  direct,  limit,  and  appoint ;  and  for  de&nlt  of 
such  appointment  to  the  use  and  behoof  of  such  person  or  persons  for  such 
estate  and  estates,  &c.,  as  the  said  Humphrey  Roberts  and  Dorothy  his  wife» 
and  Mary  Roberts,  in  case  they  should  all  of  them  survive  the  said  Catherine 
Roberts,  should  at  any  time  or  times  afler  the  decease  of  the  said  Catherine 
Roberts,  by  their  joint  deed  or  writing,  to  be  by  them  executed  in  the  presence 
of  two  or  more  credible  witnesses,  direct,  limit,  or  appoint ;  and  Tor  default  of« 
and  until  such  appointment  respectively  as  aforesaid,  as  to  certain  part  of  the 
said  hereditaments,  to  the  use  of  the  said  Catherine  Roberts  and  her  assigns 
for  her  life,  without  impeachment  of  waste ;  and  as  to,  as  well  those  lands 
limited  to  the  said  Catherine  Roberts  for  her  life  as  aforesaid,  firom  and  after 
her  decease,  as  also  as  to  all  the  rest  and  residue  of  the  said  messuages,  lands, 
hereditaments,  and  premises  thereinbefore  mentioned,  whereof  such  common 
recovery  should  be  had  and  suffered  as  aforesaid,  and  whereof  no  use  was 
tliereinbefore  limited  and  declared,  to  the  use  of  such  person  and  persons  and 
for  such  estate  and  estates,  &c.,  as  the  said  Humphrey  Roberts  by  any  his 
deed  or  writing  duly  executed  in  the  presence  of  two  or  more  credible  witr 
nesses,  or  by  his  last  will  and  testament  in  writing  duly  executed  in  the 
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presence  of  three  or  more  credible  witnesses,  should  direct,  limit,  or  appoint ; 
and  in  default  of  and  until  such  direction,  limitation,  and  appointment,  to  the 
nse  of  the  said  Humphrey  Roberts ^  his  heirs  and  assigns  for  ever. 

By  indentures,  bearing  date  respectively  the  Ist  and  2d  of  October^  1751,  the 
former  being  a  lease  for  a  year,  and  made  between  Humphrey  Roberta  and 
Dorothy  his  wife,  Mary  Roberta  and  Catherine  Roberta^  of  the  one  part,  and 
William  Moetyn^  John  Lloyd,  Robert  Wynne  (of  Garthann,)  and  Pierce 
Wynntt  of  the  other  part ;  and  the  latter  being  of  three  parts,  and  made  between 
Robert  fPynne  the  elder,  and  Robert  PVyrme  the  younger,  son  and  heir  appa- 
rent of  the  said  Robert  fFynne  the  elder,  of  the  first  part ;  Humphrey  Roberta 
and  Dorothy  his  wife,  and  Mary  Roberta  and  Catherine  Roberta,  of  the 
second  part ;  and  the  said  PFilliofH  Moatyn,  John  Lloyd,  Robert  Wynne  (of 
Garthwin,)  and  Pierce  Wynne,  of  the  third  part;  aAer  settling  divers  lands 
belonging  to  the  said  Aobert  Wynne  the  elder  and  Robert  Wynne  the 
younger,  to  the  uses  therein  mentioned,  it  was  witnessed  that  in  consideration 
of  the  marriage  then  intended  to  be  had  and  solemnized  between  the  said  Robert 
Wynne  the  younger  and  the  said  Mary  Roberta,  and  of  the  provision  therein- 
before made  for  her  and  her  issue,  and  for  the  settling  of  the  messuages,  tene- 
ments, lands,  hereditaments,  and  premises  thereinafler  mentioned,  to  the  uses 
therein  expressed  concerning  the  same,  the  said  Humphrey  Roberta,  and 
Dorothy  his  wife,  Mary  Roberta  and  Catherine  Roberta,  dia  grant,  bamiin, 
sell,  release,  and  confirm,  direct,  limit,  and  appoint  unto  the  said  WiUiam 
Moatyn,  John  Lloyd,  Robert  Wynne  of  Garthwin,  and  Pierce  Wynne,  in  their 
actual  possession  being  by  virtue  of  the  said  lease  for  a  year  made  to  them  by 
the  said  Humphrey  Roberta  and  Dorothy  his  wife,  Mary  Roberta  and  Cathe- 
rine  Roberta,  as  therein  mentioned,  certain  lands  therein  particularly  described, 
(which  included  the  lands  comprised  in  the  said  indentures  of  the  1st  and  2d 
of  June,  1750,  and  whereof  such  recovery  was  suffered  as  aforesaid,)  with  their 
and  every  of  their  appurtenances,  and  all  other  lands  and  hereditaments  in  the 
said  county  of  Carnarvon,  whereof  or  wherein  Humphrey  Roberta  was  then 
seised  of  any  estate  of  inheritance,  in  possession,  reversion,  remainder  or  use ; 
and  the  reversion  and  reversions,  ^c.  and  all  the  estate,  right,  title,  interest,  use, 
trust,  possession,  property,  claim,  and  demand  whatsoever  of  them,  Humphrey 
Roberta  and  Dorothy  his  wife,  Mary  Roberta  and  Catherine  Roberta,  or  any 
of  them,  in  and  to  the  same ;  to  have  and  to  hold  all  and  singular  the  said 
lands  and  hereditaments  unto  the  said  W.  Moatyn,  •/.  Lloyd,  Robert  Wynne 
of  Garthwin,  and  Pierce  Wynne,  their  heirs  and  assigns  for  ever,  to  the  seve- 
ral uses,  intents,  and  purposes  following  ;  that  is  to  say,  in  the  meantime  and 
until  the  said  then  intended  marriage  should  take  effect,  to  the  same  uses  and 
estates  as  the  said  hereditaments  then  stood  limited  to,  and  after  the  solemniza- 
tion of  the  said  intended  marriage,  as  to  part  of  the  lands  and  hereditaments,  to 
the  use  of  Humphrey  Roberta  and  Dorothy  his  wife,  and  their  assigns,  for  their 
lives,  and  the  life  of  the  longest  liver  of  them  without  impeachment  of  waste, 
during  the  life  of  Humphrey  Roberta  only,  for  and  as  the  jointure  of  Dorothy^ 
and  in  fuU  satisfaction  and  bar  m  her  dower  or  thirds  out  of  any  real  estate 
whereof  the  said  Humphrey  Roberta  then  was  or  should  at  any  time  thereafter 
during  her  coverture  be  seised ;  and  as  for  and  concerning  other  part  of  tlie 
lands  and  hereditaments  therein  mentioned  and  described,  to  the  use  of  Hum- 
phrey  Roberta  and  his  assigns  during  his  life  without  impeachment  of  waste ; 
and  as  to  certain  other  parts  of  the  lands,  (being  the  same  as  were  limited  to 
Catherine  Roberta  for  life  by  the  deed  of  1750,)  to  the  use  of  Catherine 
Roberta  and  her  assigns  for  life  without  impeachment  of  waste  ;  and  as  to  the 
several  premises  so  limited  to  the  said  Humphrey  Roberta  and  Dorothy  his 
wife,  and  Catherine  Roberta,  for  their  lives  respectively,  from  and  after  the 
respective  determination  of  the  several  estates  so  granted  to  them,  to  the  use  of 
W,  Moatyn,  J,  Lloyd,  Robert  Wynne  of  Garthwin,  and  Pierce  Wynne,  and 
their  Aetra,  for  and  during  the  term  of  the  lives  of  Humphrey  Roberta  and 
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Dorothy  his  wife,  and  Catherine  Roberta  respectively,  in  trust  only  to  preserve 
the  contingent  uses  and  estates  thereinafler  limited.  And  as  to  as  well  the 
premises  so  limited  to  and  to  the  use  of  Humphrey  Roberta  and  Dorothy  his 
wife,  and  Catherine  Roberts  respectively,  for  their  lives  as  aforesaid,  from  and 
after  their  several  deceases  respectively,  and  as  the  said  estates  should  end  and 
respectively  determine,  as  also  as  to  the  rest  and  residue  of  the  premises  there- 
inbefore mentioned,  and  whereof  no  use  was  thereinbefore  limited  or  declared, 
to  the  use  of  Robert  Wynne  the  younger  and  Mintry  his  intended  wife,  for  their 
lives,  and  the  life  of  the  longest  liver  of  them,  withm^^  -mpeachment  of  waste ; 
and  from  and  aller  the  determination  of  that  estate,  to  the  use  of  the  trustees 
and  their  heirs  during  the  lives  of  the  said  Robert  JTynne  the  younger  and 
ilfury.his  intended  wife  respectively,  in  trust  to  preserve  contingent  remainders ; 
and  from  and  immediat)ely  afler  the  decease  of  the  survivor  of  them,  Robert 
Wynne  the  younger,  and  Mary  his  intended  wife,  to  the  use  of  the  same 
trustees,  dieir  executors^  adtninistratorSf  and  asaime,  for  the  term  of  500 
years,  upon  trusts  to  raise  portions  for  younger  childem ;  remainder  to  the  use 
of  the  first  and  other  sons  of  the  marriage  successively  in  tail,  remainder  to  the 
use  of  the  daughters  of  the  marriage  in  tail,  remainder  to  the  use  of  Humphrey 
Roberta  in  fee. 

By  the  said  indenture  of  the  2d  of  October^  1751,  the  said  Humphrey  Roberta 
(for  himself  and  Dorothy  his  wife)  and  3fary  Roberta^  and  Catherine  Roberta 
severally  covenanted  that  they,  or  one  of  them,  were  or  was  seised  of  all  the 
messuages,  lands,  tenements,  and  hereditaments,  by  them  thereby  granted  and 
released,  for  a  good,  sure,  absolute,  and  indefeasable  estate  of  inheritance,  and 
had  full  power  to  grant,  bargain,  sell,  convey,  release,  and  settle  the  same  to  the 
uses  therein  mentioned,  that  the  premises  should  remain  to  these  uses  free  from 
incumbrances,  and  that  they  Humphrey  Roberta  and  Dorothy  his  wife,  Mary 
Roberta  and  Catherine  Roberta^  and  their  heirs,  and  all  persons  lawfully  claiming 
any  estate  or  interest  in  the  premises  from,  by,  or  under  them,  would,  at  the 
request  of  the  trustees,  /F.  Moatyn^  •/.  IJoyd,  Robert  Wynne  of  Garthwin^  and 
P.  Wynne^  do  all  things  necessary  for  the  better  convening,  settling,  and  con- 
firming to  the  uses  hereinbefore  expressed  the  premises  therembefore  men- 
tioned to  be  settled,  released,  or  assured. 

The  execution  of  the  release  by  Revert  Wynne  the  elder  was  attested  by 
two  witnesses ;  the  execution  of  it  by  Robert  Wynne  the  younger,  and  by 
Humphrey  Roberta,  Dorothy  Roberta^  Mary  Roberta,  and  Catherine  Roberta^ 
was  attested  by  three  witnesses. 

The  marriage  between  Robert  fVymxe  the  younger  and  Mary  Roberta  was 
duly  solemnized,  and  there  was  issue  of  the  marriage  one  son,  vix.  Robert 
fVatkin  Wynne,  and  one  daughter,  Jane,  who  afterwards  became  the  wife  of 
John  Wynne  Oriffith.  Catherine  Roberta  died  in  1763,  Humphrey  Roberta 
in  1817,  and  Dorothy  Roberta  in  1767.  Robert  Wynne  the  younger  died  in 
1782,  leaving  his  wife  and  R.  WatHn  Wynne,  his  only  son  and  heir  at  law, 
and  Jane  his  daughter  and  only  other  child,  him  surviving.  By  his  will  he 
directed  that  a  portion  of  6000/.  should  be  raised  in  favor  of  his  daughter ;  and 
by  a  decretal  order  of  the  Court  of  Chancery  made  on  the  5th  of  Jiuguat^ 
1822,  in  a  cause  in  which  the  said  John  Wynne  was  plaintifT,  and  the  said  John 
Wynne  Griffith  and  others  were  defendants,  it  was  cfeclared  that  the  said  por- 
tion of  6000/.  had  been  fully  paid  and  satisfied,  and  that  the  said  term  of  five 
hundred  years  had  ceased  ana  determined.  Robert  Watkin  Wynne  died  in 
the  lifetime  of  his  mother  Mary  Wynne  without  having  barred  the  entail, 
leaving  John  Wynne,  his  eldest  'son  and  heir  at  law,  him  surviving.  AJary 
Wynne  died  in  January,  1814.  Shortlpr  afterwards,  John  Wynne  suflTered  a 
common  recovery  to  the  use  of  himself  in  fee. 

The  question  was,  whether,  under  the  said  indentures  of  the  1st  and  2d  of 
June,  1760,  and  the  common  recovery  suffered  in  pursuance  thereof,  and  under 
the  said  indentures  of  the  1st  and  2a  of  October,  1751,  the  legal  fee  of  such 
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of  the  estates  and  premises  comprised  in  the  first  mentioned  indentures  as  were 
settled  and  assured  by  the  last  mentioned  indentures  became  vested  in  the  said 
PP.  MoBtyn^  /.  IJoyd^  Robert  Wymxe  of  Oarihwin^  and  Pierce  Wynne?  And 
if  so,  whether  a  jury  would  be  directed  to  presume  a  reconveyance  of  the  said 
legal  estate  to  the  uses  specified  in  that  deed  ?  ^ 

Preston  for  the  plaintiff*.  The  conveyance  in  fee  of  the  Ist  and  2d  of  Oc/o- 
5er,  1751,  operated  as  a  conveyance  by  virtue  of  the  seisin  of  Humphrey 
Roberta  and  Catherine  Roberts,  and  not  as  an  appointn^ent  by  virtue  of  the 
power.  It  is  important  to  ascertain  the  exact  relative  situation  of  the  parties 
before  the  deeds  of  1751.  The  deed  of  1750  contains  several  powers  of 
appointment  The  only  estate  limited  by  that  deed  was  an  estate  for  life  as  to 
that  part  of  the  property  vested  in  Catherine  Roberts^  and  the  fee  simple  subject 
to  that  life  estate  was  in  Humphrey  Roberta.  Those  two  parties  were  the  only 
owners  ;  the  entire  seisin  being  in  them,  they  might  have  conveyed  by  a  com- 
mon law  assurance  without  regard  to  their  powers.  Every  conveyance  which 
each  of  them  made  would  pro  tanio  be  an  extinguishment  of  the  power,  because 
a  person  cannot  do  an  act  by  virtue  of  power  which  is  derogatory  to  an  act  done 
by  him  as  owner.  The  power  was  not  in  the  nature  of  a  naked  authority.  It 
was  a  power  arising  out  of  the  ownership.  It  might  be  defeazanced,  released^ 
or  extinguished.  If  any  one  of  the  four  had  done  any  act  which  extinguished 
the  ioint  power,  that  power  would  have  been  incapable  of  operation.  A  power 
of  this  description  may  be  said  to  be  apportionabie.  There  may  be  a  release 
in  part,  without  a  release  of  the  whole.  If  Catherine  Roberta  had  conveyed 
her  life  estate,  to  that  extent  the  power  would  have  been  incapable  of  future 
exercise ;  or,  if  Humphrey  Roberta  had  conveyed  his  fee  simple,  the  power 
could  never  be  exercised  to  the  prejudice  of  his  conveyance.  Here  the  person 
who  was  the  actual  owner  of  the  fee  must  of  necessiQr  concur  in  exercismg  the 
power,  and  then  he  would  be  only  exercising  a  right  over  his  own  property, 
and  not  over  the  property  of  any  other  person.  It  was  competent  to  the  par- 
ties to  have  exercised  their  power,  and  thereby  to  have  put  an  end  to  the  own^ 
ership ;  or  it  was  competent  to  Catherine  and  Humphrey  Roberta  to  have  exer« 
cised  the  ownership,  and  thereby  to  have  put  an  end  to  the  power.  This  being 
the  relative  situation  of  the  parties,  the  question  is,  what  was  the  effect  of  the 
acts  done  by  these  parties  consistently  with  the  rules  of  law.  It  is  a  general 
nile  that  eflfect  is  to  be  given  if  possible  to  the  acts  of  narties.  In  TVepor/'^ 
case,  6  Rep.  14,  jf.  being  tenant  lor  life,  remainder  to  A  in  fee,  they  by  dead 
indented,  joined  in  a  lease  to  the  plaintiflf;  it  was  resolved,  that  presendy  by 
the  delivery  of  the  deed,  it  was  the  lease  of  A,  during  his  life,  and  the  con* 
firmation  of  B.;  and  aAer  the  death  of  .4.  it  was  the  lease  of  B,  and  the  con- 
firmation of  A,  Roe  v.  Dranmarr^  Willis,  682,  2  Wils.  75,  is  a  strong  authority 
to  the  same  effect.  There  a  deed  which  could  not  operate  as  a  release  because 
it  attempted  to  convey  a  freehold  in/t#/tiro,  was  held  to  operate  as  a  covenant 
to  stand  seised.  Another  rule  of  law  is,  that  where  a  deed  may  enure  in  differ* 
ent  ways,  the  person  to  whom  it  is  made  shall  have  his  election  in  which  way 
to  take  it,  Heyward*8  case,  2  Rep.  35— /)arre/  v.  Gunter^  Sir  W.  Jones,  206. 
2  Roll.  Ab.  787.  pi.  7<  He  may  in  pleading  ascribe  to  it  that  operation  which 
will  best  suit  his  interest.  Thus,  if  an  instrument  will  operate  either  as  a 
grant  or  as  a  bargain  and  sale,  the  party  to  whom  it  is  made  may  ascribe  to 
U  that  operation  which  will  best  answer  his  purpose.  This  being  the  state 
of  the  law,  it  becomes  necessary  to  consider  the  form  of  the  instrument. 
There  are  cases  where  an  instrument  may  operate  as  an  appointment  as  to  part, 
and  as  a  conveyance  as  to  the  residue,  because  it  may  happen  that  a  party  who 
had  a  partial  ownership  had  not  a  power  adequate  for  the  purpose  of  passing 
the  whole  interest.  In  tnis  case  the  deed  must  operate  as  an  appointment  or  a  coi^ 
reyance  as  to  the  whole.  It  could  not  be  pleaded  as  an  appointment  and  aho  as 
a  conveyance.  The  party  would  be  bound  to  plead  it  in  one  or  the  other  form* 
and  by  his  mode  of  pleading  would  declare  his  election  to  treat  it  either  as  ar 
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ftppointment  or  a  conveyance.  Even  if  the  grantors  had  professed  in  the  deed  to 
make  the  limitation  by  way  of  appointment,  the  grantee  might  have  treated  the 
deed  as  a  conveyance,  if  no  injury  was  thereby  done  to  the  grantor.  Looking  to 
the  form  of  the  deed,  it  was  evidendy  intended  to  be  a  common  law  conveyance, 
for  the  lease  would  be  usMess  unless  it  was  to  be  followed  by  a  release.  l*he 
lease  for  the  year  would  pro  tanto  suspend  the  power,  yet,  according  to  the 
argument  for  tiie  defendant^  it  is  immediately  to  be  followed  by  an  instrument 
which  is  to  operate  upon  the  power.  It  was  evidently  the  intention  of  the  par- 
ties to  convey  to  uses,  and  it  was  therefore  their  object  that  the  con>eyance 
should  operate  to  create  uses  capable  of  execution  by  the  statute.  There  is  no 
reference  to  the  power  except  in  the  granting  part  of  the  deed,  nor  is  (here  any 
express  or  impbed  intention  of  exercising  it.  The  words  •♦  direct,  limit,  and 
appoint,"  have  been  introduced  into  the  deed  by  mistake ;  they  have  no  opera* 
tion  in  point  of  law,  and  only  show  that  the  four  persons  gave  their  sanction  to 
that  deed  as  a  common  law  conveyance,  and  that  they  concurred  in  extinguish- 
ing the  power.  Looking  to  all  the  parts  of  this  instrument,  it  is  evident  that 
the  parties  intended  to  act  by  virtue  of  their  own  issue,  and  not  by  virtue  of 
their  power.  The  first  use  contained  in  the  settlement  is,  that  until  the  mar- 
riage tlie  estate  shall  remain  to  the  same  uses  as  before  the  settlement.  Sup- 
posing no  marriage  had  taken  place,  if  this  deed  operated  as  an  execution  of 
the  power,  the  consequence  would  be,  that  the  legal  estate  thereby  vested  in 
trustees,  and  the  title  would  not  have  remained  in  the  same  state  as  it  was  ante- 
cedcTit  to  the  settlement;  but  the  parties  must  have  gone  into  a  court  of  equity 
to  get  back  the  legal  estate.  Then  what  acts  were  to  be  performed  by  the 
trustees  ?  The  only  act  they  and  their  heirs  were  to  do  for  the  purposes  of  the 
settlement,  was  to  preserve  contingent  remainders,  but  they  would  be  as  well 

E reserved  by  law  as  by  any  act  of  the  parties.  The  great  duty  which  they 
ave  to  perform  is  that  which  relates  to  the  term  of  years,  which  of  course  was 
regularly  and  properly  limited  to  them  and  their  executors.  The  executors  and 
not  the  heirs  of  the  trustees  were  to  be  the  trustees  to  perform  those  duties ; 
and  then  if  a  trustee  died,  this'isonsequence  would  follow ;  that  it  would  be 
necessary  to  bring  his  heirs,  in  respect  of  the  legal  fee,  and  also  his  executors, 
into  a  court  of  equity,  for  the  purpose  of  raising  the  terms.  From  all  these  con- 
siderations it  is  evident,  tliat  the  true  construction  to  be  given  to  this  instrument 
is  that  which  will  enable  a  court  of  law  to  carry  it  into  effect  without  the  aid 
of  a  court  of  equity  ;  and  for  that  purpose  it  ought  to  be  construed  as  a  con- 
veyance to  uses,  to  be  executed  by  the  statute.  If  this  case  had  occurred  before 
the  statute  of  uses,  the  court  would  have  considered  the  power  as  subordinate 
to  the  seisin.  It  is  a  rule  of  law,  that  where  an  instrument  may  operate  in  two 
modes,  either  as  a  release  at  common  law  or  under  the  statute  of  uses,  it  should 
be  considered  to  operate  rather  as  a  release  at  common  law  than  under  the 
statute,  unless  there  is  some  reason  for  its  operating  under  the  statute.  For  an 
instrument  prepared  the  day  before  the  statute  passed  would  otherwise  have 
one  operation,  while  another  prepared  the  day  following  would  have  a  different 
effect.  Supposing  this  estate  had  been  sold  to  a  builder,  under  a  conveyance 
to  uses,  in  the  same  form  as  in  the  present  case,  and  that  there  had  been 
reserved  a  rent  charge,  by  making  the  first  use  to  the  intent  that  the  vendor 
and  his  heirs  should  have  a  rent  charge  of  500/.  per  annum,  with  powers  of 
entry  and  distress,  and  subject  thereto  to  the  use  of  the  purchaser  in  fee ;  in 
that  case,  if  the  instrument  operated  as  an  appointment,  the  former  owner 
would  have  had  merely  an  equitable  rent  charge,  and  he  must  have  gone  into  a 
court  of  equity  to  obtain  a  legal  rent  charge,  with  legal  power  of  distress  and  a 
legal  right  of  entry.  The  intention  there,  as  in  the  present  case,  could  not  have 
been  to  place  the  legal  fee  in  trust  for  any  purpose  disclosed  by  the  deed,  since 
the  grantee,  or  the  party  claiming  under  the  deed,  cannot  have  a  right  to  put 
that  construction  upon  it,  which  would  defeat  the  object  of  the  grantor ;  he 
could  not,  therefore,  plead  it  as  an  appointment,  but  would  be  bound  to  plead  it 
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as  a  grant  of  ihe  inheritance;  for  that  was  the  mode  in  which  the  grantor 
intended  it  should  operate.  It  is  not  for  the  interest  of  any  of  the  parties  to 
say  that  this  should  operate  as  an  appointment  rather  than  as  a  conveyance  at 
law,  giving  a  complete  dominion  in  law  and  equity  over  that  for  which  the  par- 
ties contracted.  If  no  marriage  had  taken  place  an  appointment  would  have 
been  prejudicial  to  the  parties,  because  the  fee  would  then  have  been  in  the 
trustees,  and  the  parties  interested  must  have  gone  into  a  court  of  equity  ;  or 
suppose  that  the  trustee  had  been  illegitimate  and  died  intestate,  the  conse- 
quence would  be  that  there  would  be  an  escheat  of  the  fee ;  and  the  interest 
would  have  gone  to  the  crown  or  to  the  lord  of  the  manor.  It  is  an  established 
rule,  that  where  a  party  has  an  interest  and  an  authority  at  the  same  time,  and 
he  does  an  act  generally,  it  shall  be  construed  in  relation  to  his  interest  and  not 
to  his  authority;  Parker  v.  Kelt;  12  Mod.  469  ;  Andrews  v.  EmmetU  *^  Bro. 
Gha.  Ca.  300 ;  Colet  v.  The  Bishop  o/  Coventry,  Hob.  159.  That  rule  was 
founded  on  Sir  E,  Ciere*9  case,  in  which,  according  to  the  second  resolution, 
the  act  was  ruled  to  take  effect  out  of  the  interest,  although  by  that  construc- 
tion a  will  was  rendered  void  as  to  one-third.  And,  acconling  to  the  case  of 
Cox  v.  Chamberledn,  4  Ves.  jun.  631,  which  is  very  similar  to  the  present,  the 
instrument  is  to  be  considered  either  as  an  appointment  or  a  release,  as  will 
best  effect  the  intention  of  the  parties :  There,  a  man  having  a  general  power 
of  appointment,  with  a  limitation  in  default  of  appointment  to  himself  in  fee,  by 
lease  and  release,  in  pursuance  of  all  powers  in  him  vested,  did  grant,  bargain, 
sell,  alien,  remise,  release  and  confirm,  limit,  declare  and  appoint,  the  estate  to 
trustees  to  uses.  If  the  deed  operated  as  a  conveyance  of  his  interest,  then  the 
tide  was  good ;  but  if  it  operated  as  an  appointment,  the  legal  estate  vested  in 
the  trustees ;  the  intended  uses  were  mere  trust  estates,  and  the  tide  was,  under 
the  circumstances,  bad.  Jjord  Alvanley  held,  that  the  instrument  operated  as 
a  conveyance  of  tiie  interest.  That  case  is  consistent  with  all  the  other  deci- 
sions which  preceded  or  followed  it.  Ooodill  v.  Brigham,  1  Bos.  Si  Pul.  192, 
may,  on  the  first  view,  appear  to  be  at  variance  with  it.  In  that  case  there 
was  a  devise  in  fee  to  a  feme  covert  with  a  power  to  dispose  of  the  estate  with- 
out the  control  of  uer  husband,  and  it  was  held  that  such  a  power  was  void,  as 
being  inconsistent  with  the  fee  given  to  her  in  the  first  instance.  That  case 
proceeded  on  a  rule  of  the  common  law,  by  which  a  fee  and  a  power  cannot 
exist  in  the  same  person.  That  rule  does  not  apply  to  a  case  under  the  statute 
of  uses,  and  when  that  distinction  is  adverted  to,  there  is  not  any  discrepancy 
between  the  last  case  and  the  case  of  Cox  v.  Chamberlain^  4  Ves.  jun.  631 : 
Roach  V.  fVadham,  6  East,  289,  was  decided  upon  the  ground,  that  the  inten- 
tion of  the  parties  was  to  be  eflTectuated  only  by  considering  the  instrument  as 
an  appointment,  although  it  may  well  be  doubted  whether  a  different  intention 
might  not  have  been  collected  from  the  instrument.  At  all  events,  it  would 
have  been  more  consistent  with  Cox  v.  Chamberlain^  and  with  the  practice 
of  the  profession,  which  was  founded  on  the  rule  laid  down  in  Sir  Edward 
Clere*s  case,  (a  rule  which  has  governed  tides  for  a  period  of  two  hundred 
years,)  to  have  held  the  deed  to  operate  as  a  conveyance  and  not  as  an  appoint- 
ment. (Sugd.  on  Pow.  311,  4tii  edit.)  In  Roach  v.  JVadham,  much  stress 
was  placed  upon  the  circumstance,  that  the  trustee  joined  in  the  conveyance, 
but,  in  point  of  fact,  he  was  a  mere  releasee  to  uses,  and  he  had  no  interest 
whatever  in  the  estate  in  question.  If  he  had  any  estate,  his  concurrence  would 
have  afibrded  decisive  evidence  that  fVatts  did  not  intend  to  exercise  his  power. 
If  the  instrument  in  this  case  be  held  to  operate  as  an  appointment,  the  words 
••  bargain,  grant,  sell,  release  and  confirm,*'  are  inoperative  as  words  of  con- 
veyance. If  the  words  *•  direct,  limit,  and  appoint,"  operate  as  an  appointment, 
the  other  words  operate  as  a  release  and  an  extinguishment  of  the  estate.  On 
the  other  hand,  if  the  words  of  conveyance  operate  as  a  conveyance,  the  words 
direct,  limit,  and  appoint,  must  declare  an  intention  to  release  and  extinguish 
the  power.  Either  the  words  of  conveyance  or  of  appointment  must  be  rejected ; 
Vol.  XL— 94  8  N 
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but  if  the  words  of  appointment  are  retained  and  those  of  conveyance  are 
rejected,  then  diis  court,  which  is  a  court  of  law,  cannot  take  notice  of  uses  and 
trustB,  and  the  deed  can  only  be  construed  by  the  rules  of  law.  It  is  a  rule  of 
IaW|  that  when  two  parts  of  a  deed  are  inconsistent  with  each  other,  the  fint 
part  is  to  be  retained  and  the  latter  rejected.  According  to  the  construction 
contended  for,  the  court  must  reject  all  the  words  of  grant,  all  the  words  of 
uses,  and  so  make  one-half  of  the  deed  wholly  inoperative.  But  assuming  that 
the  estate  was  vested  in  the  trustees,  a  reconveyance  from  them  ought,  af(er  so 
great  a  lapse  of  time,  to  be  presumed.  [^Bayleyj  J.  Such  a  presumption  ought 
not  to  be  made  by  this  court  in  a  case  sent  to  Uiem  from  the  Court  of  Chan- 
cery. It  is  a  presumption  of  fact  which  is  to  be  made  by  a  jury,  and  not  a 
presumption  of  law  which  is  to  be  made  by  the  court.  Upon  proof  of  the  facts 
stated  in  this  case,  a  judge  would  not  direct  a  jury  to  presume  a  reconveyance, 
but  would  leave  it  to  diem  to  make  such  presumption  or  not,  as  they  thought 
proper.  It  is  a  conclusion  to  be  drawn  by  the  jury  from  the  circumstances  of 
the  case.] 

Coott  contra.  It  may  be  conceded,  that  if  this  instrument  is  to  be  consi- 
dered as  a  conveyance  by  B.  Soberta  and  C,  Roberta^  it  will  operate  as  an 
extinguishment  of  the  power,  because,  afler  H.  Boberts  had  conveyed  his  inte- 
rest, it  would  have  been  impossible  for  him  to  concur  in  exercising  the  power 
of  appointment,  so  as  to  defeat  tliat  which  he  had  already  done.  It  may  be 
conceded  also,  that  where  the  objection  to  a  deed  is,  that  it  cannot  operate  in  a 
particular  mode,  the  party  claiming  under  it  may  plead  it  as  operating  in  some 
other  way  to  support  his  interest.  But  this  is  not  a  case  where  a  deed  can 
only  take  effect  in  one  of  two  ways ;  for  here  it  may  take  effect  either  as  an 
appointment  or  as  a  release.  The  question,  whether  a  particular  instrument 
operates  as  a  conveyance  or  as  an  appointment,  has  been  considered  in  a  coort 
of  law  to  depend  entirely  on  the  intention  of  the  parties  at  the  time  when  they 
executed  the  instrument  There  is,  in  the  cases  on  this  subject,  some  obscuri^ 
arising  from  the  ambiguous  sense  of  the  word  intention.  In  almost  every 
human  action  there  is  a  twofold  intention :  first,  there  is  an  intention  as  to  die 
mode  of  doing  an  act ;  and,  secondly,  an  intention  as  to  the  object  to  be  effec- 
tuated by  the  act.  In  the  cases  upon  this  subject,  the  first  question  considered 
has  been,  whether  the  parties,  upon  the  face  of  the  instrument,  have  sufficiently 
manifested  tfieir  intention  that  it  shall  operate  in  a  particular  mode.  If  that  be 
explicitly  declared,  then  the  Courts,  without  reference  to  the  ultimate  object 
which  the  parties  have  in  view,  have  held  that  it  must  operate  in  that  parti- 
cular mode.  But  if  that  intention  is  not  clearly  manifest  on  the  face  of  the 
instrument,  but  is  left  in  doubt,  then,  in  order  to  ascertain  whether  the  parties 
had  intended  it  to  operate  in  one  mode  or  the  other,  the  Courts  have  looked  to 
the  ultimate  object  of  the  parties,  and  have  construed  the  instrument  to  operate 
in  that  way  which  will  best  effect  that  object.  That  is  the  sound  principle  to 
be  deduced  from  the  authorities  on  this  subject ;  aud  that  principle  governed  the 
decision  of  this  Court  in  the  case  of  Roach  v.  fFadham^  6  East,  280.  There  the 
Court  decided  that  the  parties  intended  that  the  deed  should  operate  in  a  parti- 
cular mode,  *viz.  by  way  of  appointment,  because  it  clearly  appeared,  r»goo 
from  the  instrument  itself,  that  the  j^arties  intended  that  it  should  operate  ^ 
in  that  mode.  If  that  be  the  principle  upon  which  the  question  in  this  case  is 
to  be  decided,  there  is  no  difficulty  in  iC  because  it  appears  evident  from  the 
instrument  itself,  that  the  parties  intended  it  should  operate  as  an  appointment, 
in  execution  of  their  power.  If  they  had  intended  that  it  should  operate  as  a 
conveyance  of  their  interest,  it  would  have  been  unnecessary  for  any  other 
persons  than  C.  Roberts  and  H,  Roberta  to  have  been  parties  to  the  deed ;  but 
It  is  executed  by  four,  and  one  of  them,  Mary  Roberts,  had  no  legal  or  equita- 
ble estate  in  the  property.  If  C.  Roberts,  and  H,  Roberts  are  considered  the 
only  conveying  parties,  the  acts  of  Z>.  Roberts  and  AT.  Roberts  will  be  nullified, 
and  their  names  may  be  considered  as  struck  out  of  the  deed.     [Uoirot/d^  J 
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Miay  it  not  operate  as  a  confirmation  by  them?]  M.  Rohtrtn  had  no  estate 
either  in  possession  or  reversion  in  the  property,  and  D.  Roberta  was  a  married 
woman.  With  what  intent,  therefore,  could  Mwry  Roberta  execute  the  bai]g;ain 
and  sale  for  a  year  ?  It  is  true,  that  where  the  same  person  has  an  interest 
and  a  power,  and  the  deed  may  operate  either  as  a  conveyance  in  respect  of 
die  interest,  or  as  an  appointment  in  execution  of  the  power,  it  shall  refer  to 
die  interest  and  not  to  the  nower ;  but  that  rule  does  not  apply  to  a  case  like 
this,  where  four  persons  had  the  power  and  one  only  the  fee,  and  the  four  have 
executed  the  instrument.  A  reasonable  construction  must  be  put  upon  Uie  act 
done  by  die  four,  and  that  act  could  only  have  been  done  with  reference  to  the 
power.  The  case  of  Roach  v.  PFadham  was  not  so  strong  a  case  as  the  pre- 
*9401   ^^"^ '  ^^  ^^  ^^  action  against  *the  defendant  as  executor,  and  also  as 

-1  heir  and  devisee  of  «/.  n^adham^  for  arrears  of  a  rent-chaige.  There 
die  estate  had  been  conveyed  to  a  person  named  Thomaa  Coatea^  his  heirs, 
and  assigns,  to  the  use  of  such  persons  as  ff.  Watta  should  by  deed  appoint ; 
and  for  want  of  such  appointment,  to  the  use  of  fFatta  and  his  heirs ;  and  there 
was  reserved  a  fee  farm  rent  to  the  mntors,  dieir  heirs  and  assigns,  with  a 
covenant  by  PFatta  for  the  payment  of  it,  with  clauses  of  distress  and  re-entry 
in  default  of  payment  By  subsequent  deeds  of  lease  and  release  Coatea^  by 
the  directions  of  Watia^  bargained,  sold,  and  i^leased,  and  Watta  granted,  bar- 
gained, sold,  aliened,  released,  ratified,  and  confirmed,  and  also  directed,  limitedy 
and  appointed  the  premises  to  die  purchasers,  their  heirs  and  assigns,  as  tenants 
in  common,  subject  to  the  rent  and  performance  of  covenants.  The  question 
argued  was,  whether  die  deeds  operated  as  a  conveyance  or  as  an  appointment. 
It  is  clear  that  they  miffht  have  operated  in  either  way,  and  therefore,  according 
to  the  aigument  urffed  on  the  other  side,  in  the  present  case,  it  was  wholly 
unnecessary  to  consider  the  quesdon  whether  it  was  intended  at  the  dme  when  the 
deed  was  executed  diat  it  should  operate  in  one  wajr  or  die  other,  because  it  was 
competent  to  die  plaintiff,  who  was  the  representative  of  the  party  claiming  the 
rent  under  die  deeds,  to  have  made  his  election  that  it  should  operate  as  a  convey- 
ance ;  but  the  point  considered  and  decided  by  the  Court  was,  that  it  was  the  in* 
tendon  of  the  pardes  at  the  time  when  they  executed  the  instrument,  diat  it  should 
operate  as  an  execution  of  the  power.  There  Lord  EUenborough  says,  ^.  306,] 
^g. . .   <<  Had  *it  been  the  intention  of  the  parties  that  the  estate  which  fradham 

J  was  to  take  should  be  derived  out  of  the  interest  which  fVatta  had,  it 
would  have  been  wholly  unnecessary  that  Coatea  should  have  been  a  party  to  the 
deed."  Although  this  reasoning  has  been  much  objected  to,  yet  the  meaning 
of  the  court  must  have  been,  that  if  it  can  be  once  ascertained  that  a  person  has 
been  made  a  party  to  a  deed  who  would  not  have  been,  a  necessary  party  if  it 
was  intended  only  to  operate  as  a  conveyance,,  diat  then  it  should  not  be  con- 
sidered to  have  been  the  intention  of  the  parties,  that  it  should  operate  as  a  con- 
veyance, but  as  an  appointment  Now  apply  that  to  the  present  case.  If  it 
had  been  the  intention  of  die  parties  that  the  estate  was  to  be  derived  out  of  die 
interest  which  A  Roberta  had,  it  would  have  been  wholly  unnecessary  that 
JUary  Roberta  should  have  been  a  party  to  the  deed.  The  circumstance  of  her 
having  been  made  a  party  to  this  instrument  makes  it  manifest  that  the  inten- 
tion was,  that  it  should  operate  as  an  appointment  in  execution  of  the  power, 
and  effect  must  be  given  to  that  intention  so  exjpressly  declared  upon  the  face 
of  the  instrument,  although  it  may  not  be  consistent  with  some  of  the  subse- 
quent provisions  in  die  deed.  In  Cox  v.  Chamberlain^  4  Ves.  jun.  031,  Lord 
Jihanley  says,  **  that  upon  every  prmciple  upon  which  die  court  acts  with 
regard  to  the  construction  of  conveyances,  it  would  be  monstrous  to  hold,  that 
where  there  is  a  power  and  an  interest,  and  the  ad  being  eqinvoeat^  it  is  doubt- 
fol  whether  he  acted  under  the  one  or  die  odier,  the  court  should  adopt  that 
•0491  ^^'^^  would  defeat  die  instrument^  If  m  diat  case  die  act  «had  not 
^^'j  been  equivocal,  if  it  had  appeared  cleariy  upon  the  face  of  die  instnnnent 
diat  die  parties  acted  under  the  power,  it  would  have  been  held  to  operate  as  an 
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Eppoiutment,  although  it  might  have  had  the  effect  of  defeating  the  object  of  the 
instrument.  In  Boughton  ▼•  Sandilanda,  3  Taunt.  342,  the  Eicts  shortly  were, 
that  on  the  supposed  legal  marriage  of  J?,  and  j8.,  the  estate  of  B.  had  been 
limited  in  settlement  with  a  joint  power  of  appointment.  It  subsequently 
appeared  that  the  parties  were  not  legally  married,  and  on  such  discovery  being 
made,  they  erroneously  conceived  that  as  the  marriage  was  void,  the  settlement 
was  void  also.  On  the  marriage  being  legally  solemnized,  a  new  settlement 
with  different  limitations  was  made.  It  was  decided,  that  notwithstanding  the 
first  settlement  was  executed  under  a  mistake,  it  was  valid  in  law,  and  that  the 
second  settlement  should  not  enure  as  an  execution  of  the  joint  power  by  the 
parties,  it  being  clear  that  the  parties  could  not  have  intended  to  execute  their 
power,  as  they  considered  the  first  deed  of  settlement  to  be  void ;  and  yet  in 
that  case  the  ultimate  intention  was  to  make  a  new  setdement ;  and  although 
they  treated  the  first  setdement  as  void,  yet  they  recited  an  intention  not  merely 
to  rescind  but  to  revoke  the  deed,  and  they  directed,  limited,  and  appointed  as 
well  as  granted  the  estate.  The  principle  on  which  that  decision  must  have 
proceeded  was,  that  as  it  was  manifest  on  the  deed,  that  the  parties  could  not 
mean  to  exercise  the  power,  the  court  was  estopped  from  looking  to  the  ulti« 
mate  object  for  the  purpose  of  giving  effect  to  the  mode  of  conveyance.  But, 
however,  supposing  there  was  not  upon  the  face  of  the  instrument  *in  r^^o 
this  case  any  intention  expressly  declared  as  to  the  mode  in  which  it  is  ^ 
to  operate,  and  that  in  order  to  aseertai  hat  intention,  the  court  must  look  to 
the  ultimate  objects  of  the  deed,  it  will  even  In  that  view  of  the  case  sufficiendy 
appear  tliat  the  deed  in  this  case  must  have  been  intended  to  operate  as  an 
appointment,  and  not  as  a  conveyance.  By  the  deed  of  1750,  B.  Robert b  was 
seised  in  fee,  subject  to  the  powers  of  appointment.  If,  therefore,  the  parties 
had  not  exercised  their  power,  and  H.  Roberta  had  died  in  seisin  of  the  estate, 
leaving  his  wife  surviving,  she  might  have  claimed  her  dower,  for  she  had 
clearly  an  inchoate  right  of  dower  under  the  deed  of  1750.  Now  the  only  wa/ 
in  which  these  parties  could  make  a  valid  conveyance  of  the  property  com 
prised  in  the  deed  of  1750,  so  as  to  bind  the  interest  of  all  the  parties,  was 
either  by  exercising  the  power  or  by  levying  a  fine  by  H.  Roberts  and  Dorothy 
his  wife.  If  they  resorted  to  neither  of  diese  modes  of  conveyance,  their  setde- 
ment would  have  been  imperfect ;  so  that  if  /).  Roberta  had  survived  her  hus- 
band, she  mifht  have  claimed  her  dower.  Now,  supposing  Dorothy  to  have 
survived  hernusband,  and  to  have  cl»imed  her  dower,  would  it  have  been  per- 
mitted to  her  (she  having  concurred  in  the  deed  of  1751,)  to  say  that  she  did 
not  intend  to  exercise  her  power,  but  that  that  deed  was  intended  by  C  RobertM 
and  H,  Roberta  as  a  conveyance  out  of  their  seisin  ?  The  answer  to  that 
would  have  been,  that  the  only  way  in  which  the  deed  could  operate  as  a  per- 
fect settlement  was  by  considering  it  an  exercise  of  the  power,  that  she  had 
concurred  in  the  deed  of  conveyance,  and  it  must,  therefore,  be  taken  most 
stronffly  against  her ;  and  that  she  being  a  married  woman,  and  not  having 
levied  a  fine,  *it  must,  in  order  to  bind  her,  operate  as  an  appointment  vm^aa 
Considering  the  question,  therefore,  in  this  latter  point  of  view,  these  ■- 
instruments  must  operate  as  an  appointment,  unless  it  be  held  that  the  parties 
are  at  liberty  to  consider  them  at  one  time  operating  in  one  way,  and  at 
another  time  in  another. 

Preaton^  in  reply,  in  the  case  of  Boughton  v.  Sandilanda^  3  Taunt  312, 
the  pardes  had  not  formally  and  efficiently  released  the  power.  They  only 
assumed  to  themselves  a  second  power  under  a  state  of  things  which  Jdd  not 
exist,  and  on  a  supposition,  that  the  first  setdement  was  altogether  void ;  but 
the  court  thought  that  the  first  setdement  was  not  void,  and  that  it  had,  as 
between  those  parties,  all  the  eflfect  of  a  sood  setdement,  and  that  what  they  did 
under  the  false  supposition  was  also  void.  The  release  in  this  case  may  ope- 
rate as  a  confirmation,  for  it  is  not  necessary  for  diat  purpose  that  there  should 
be  the  words  ratify  and  confirm.    It  is  sufficient  that  there  be  enough  to  show, 
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that  a  person  who  was  a  necessary  party  to  a  conveyance  concurs  in  it  But 
it  is  said,  that  if  this  is  a  conveyance  only  without  the  aid  of  an  appointment, 
the  wife  will  be  entitled  to  dower.  The  answer  to  that  is,  that  there  is  an 
appointment  in  this  case,  and  with  the  aid  of  an  appointment,  and  consistently 
with  the  rules  of  law,  the  dower  is  extinguished.  The  clause  may  be  divided 
into  two  branches.  The  first  may  be  considered  the  conveyance  of  the  per- 
sons having  the  seisin ;  the  second,  an  appointment  by  the  persons  having  the 
*9451    P^^®^  *  ^^^  ^^®  effect  of  that  would  be,  *that  it  would  be  a  conveyance 

^  by  those  who  have  the  seisin,  in  order  to  give  effect  to  the  uses,  and  an 
appointment  by  way  of  extinguishment  of  dower.  Suppose  the  widow  was 
claiming  her  dower  at  law,  and  that  the  defendant  pleaded  several  pleas,  show- 
ing the  creation  of  the  power,  the  conveyance  under  the  seisin,  and  stating  that 
by  virtue  of  the  power  he  appointed,  and  thereby  discharged  the  dower.  Sup- 
posing she  alone  had  the  power,  then  in  one  clause  the  husband  could  have 
conveyed  to  releasees  to  uses,  and  in  another  the  wife  might  have  stated  her 
intention  to  exercise  her  power ;  and  that  for  the  purpose  of  extinguishing  her 
dower,  she  directed,  limited,  and  appointed,  d^c. ;  that  would  not  be  a  formal 
release,  but  it  would  take  effect  as  such  by  operation  of  law.  In  order  to  give 
effect  to  the  intention  of  the  parties,  it  must  be  construed  to  be  her  confirmation 
and  her  release  through  the  operation  of  the  words  direeU  limits  and  appoint ; 
and  in  that  case  the  whole  fee  would  have  passed.  Suppose  a  person  had  an 
estate  for  life,  with  a  power  over  the  fee,  and  had  used  the  words  found  in  this 
case,  It  might  have  been  pleaded  as  a  grant  as  to  the  life  estate,  and  as  an 
appoiniment  of  the  fee.  So  in  this  case  Z>.  Roberts  discharged  her  dower  by 
the  appointment,  and  the  party  availing  himself  of  the  appointment  would  bavo 
had  himself  the  whole  fee.  [^Bayley,  J.  The  case  that  you  have  put  sup- 
poses that  she  alone  had  the  power.  Here  the  joint  appointment  is  by  the 
four — one  could  do  nothing.  What  would  have  been  ^e  effect  of  a  deed 
ihimed  in  this  way  ?  Suppose  the  four  to  have  joined  in  a  bargain  and  sale 
for  a  year,  and  then  in  a  release  in  the  ordinary  words,  and  aAer  completing 
the  uses,  it  continued  thus, — and  for  the  purpose  of  barring  the  dower  of  the 
♦9461   ®^^^  Dorothy  *  Roberts,  the  said  four  did,  under  and  by  virtue  of  the 

J  power  given  to  them  by  the  deed  of  1750,  appoint]  That  is  precisely 
the  present  case.  In  the  first  place,  there  is  a  conveyance  and  then  an  appoint- 
ment operating  by  way  of  release  in  extinguishment  of  her  dower.  [Bayiey,  J. 
But  before  the  appointment  comes  into  operation  th6  whole  is  conveyed  by  the 
previous  part  of  the  deed.]  The  case  is  not  to  be  decided  by  the  strict  rules 
of  the  common  law ;  it  depends  upon  the  statute  of  uses,  and  effect  must  be 
ffiven  to  the  intention  of  the  parties.  It  is  clear  that  Catherine  Roberts,  could 
nave  given  the  whole  legal  fee  by  concurring  with  the  other  three  persons  who 
had  the  power  jointly  with  her;  and  if  the  power  had  been  so  executed,  what 
would  have  been  the  consequence  in  a  court  of  equity  before  the  statute  of  uses  ? 
For  her  act  will  have  the  same  operation  and  effect  since  the  statute  as  it  would 
have  had  in  a  court  of  equity  the  very  day  before  the  statute  passed.  Now  if 
this  question  had  arisen  in  a  court  of  equity  before  that  statute  passed,  and  the 
parties  had  done  exactly  that  which  they  have  done  in  this  case,  viz.  attempted 
to  convey  all  they  had  in  order  to  give  a  good  legal  estate,  that  would  have 
been  held  to  operate  as  an  appointment  by  the  four,  and  Catherine,  who  had 
an  interest,  having  attempted  to  extinguish  the  power,  would  not  afterwards 
have  been  permitted  to  say  in  a  court  of  equity  that  she  had  any  interest  in 
possession  in  opposition  to  her  act  exercising  the  power.  In  Boughton  v. 
Sandilands,  3  Taunt  312.  there  was  not  any  concurrence  of  ^e  husband  as  a 
conveying  party ;  for  there  Eliza  Boughton,  with  the  privity  and  consent  of 
♦0471    ^'  ^*       *  Boughton,  directed  and  appointed,  and  with  the  same  privity 

-I  and  consent,  granted  and  confirmed,  &c.  But  the  husband  and  wife  did 
not  exercise  the  power  as  a  joint  power  of  appointment  It  would  be  incon- 
sistent with  all  the  authorities  to  hold  the  instrument  in  this  ease  to  operate  on 

8n2 
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the  fee  as  an  appointment  It  is  sufficient  if  it  can  so  operate  for  a  partial  and 
useful  purpose*  so  as  to  put  an  end  to  all  those  interests  which  would  not  have 
passed  by  a  conveyance  of  the  fee.  {Bayltu^  J.  Might  not  an  operation  be 
given  to  every  one  of  the  words,  by  supposuig  Catherine  Roberta  and  Hum* 
fkreu  RobfrU  to  grant,  baigain,  andrelease  to  the  releasees  all  the  property, 
and  then  the  four  who  have  the  Dowett  to  direct,  limit,  and  appoint,  to  the  usee 
thereinafter  mentioned  T  The  oeed  does  not  profess  to  grant  to  the  use  of  the 
releasees.  There  is  not  any  single  use  declared  in  their  favor.]  By  so  reading 
the  deed,  effect  will  be  given  to  every  word«  and  the  intention  of  the  parties 
wiU  be  carried  into  ezeeution.  It  is  suggested,  in  a  note  to  Co.  Litt.  271  b., 
that  although  it  is  very  informal  to  blend  together  the  language  of  the  appoint* 
ment  and  the  release,  yet  the  words  may  be  marshalled  by  construction  so  as  to 
give  them  all  their  intended  effect, 

"Hie  following  certificate  was  afterwards  sent. 

^  This  case  has  been  argued  before  us  bv  counsel,  and  we  are  of  opinion,  that, 
under  the  said  indentures  of  the  1  st  and  IM  days  of  •/tine,  1750,  and  die  common 
recovery  suffered  in  purfuance  thereof|^and  under' Ae  said  indentures  of  the  Ist 
and  2d  of  October^  1751^  the  XeojX  fee  of  suoh  of  the  estates  and  premises  com- 
prised in  the  said  first*mentiotea  indentures,  as  weili  setded  and  ^assured  tm^a 
by  the  said  last"mentioned  indentures,  did  twt  vest  in  the  said  William  L^'*^ 
JUaaiyn,  John  JUoyd^  Robert  tFytme  (of  Oarthmn)  and  Pierce  fVymieJ"* 

J.  Batlst, 

G.  8.  HOLROVD. 
J.  LlTTLBDAlB,t 


t  This  esse  was  argmsd  on 
tbe98thof/4i«ii«fy. 


ths  nth  of  Imnmry,  1826,  and  tho  sertificale  was  sent  an 
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ACTION  ON  THE  CASE. 
See  Maskbt. 

riie  lessee,  by  deed  poll,  assigned  his  inte- 
rest  in  the  demised  premises  to  A^  sub- 
ject to  the  payment  of  the  rent  and  the 

•  performance  of  the  covenants  contained 
in  the  lease.  A,  took  possession  and  oc 
cupied  the  premises  under  this  assign- 
ment, and  before  the  expiration  of  the 
term  assigned  to  a  third  person.  The 
lessor  sned  the  lessee  for  breaches  of 
covenant  committed  daring  the  time  that 
A,  continued  assignee  of  the  premises, 
and  recovered  damages  against  the  les- 
see :  Held,  that  the  lessee  might  maintain 
an  action  upon  the  case  founded  in  tort 
against  A,  for  having  neglected  to  perform 
the  covenants  during  the  time  he  contin- 
ued assignee,  whereby  the  lessee  sustain- 
ed damage.  Burnett  and  (Hhere,  Exeeu" 
ion,y,Lyneh^T.lG.^  rA»i  689 

ALUSN. 

Children  bom  in  the  United  States  of  Atne- 
rica  since  the  recognition  of  their  inde- 
pendence, of  parents  who  resided  there 
before,  but  who  were  natural  bom  Britieh 
subjects,  and  at  the  time  of  the  separa- 
tion of  the  two  countries  adhered  to  the 
Britieh  govemment,  are  not  aliens,  and 
are  capable  of  inheritinf^  lands  in  this 
country.  Doe  on  the  ienueee  of  Auehmu- 
ty  and  Othere  v.  Muleaeter  and  Othere,  7. 
7  G.  4.  771 

ANNUriT. 

Warrant  of  attorney  and  judgment  for  se- 


cnring  an  annoitv  set  aside,  because  the 
initials  only  of  the  Christian  names  of 
the  witnessess  were  inserted  in  the  me- 
morial.  Metealfy.Boufee,H,eii7G.A. 

958 

APPEAL. 

1.  In  a  notice  of  appeal  against  an  order 
of  two  justices  for  stopping  or  diverting 
a  public  Ibotway,  it  is  necessary  to  state 
that  the  party  intending  to  appeal  is  in- 
jured or  aggrieved  by  the  order.  The 
King  V.  The  Juetiue  of  Eeeex,  E.  7  G.  4. 

431 

3.  Upon  an  appeal  against  an  ordei  for  the 
allowance  oi  overseers*  accounts,  a  ma- 
gistrate, a  rated  inhabitant  of  the  pansh, 
cannot  vote  either  on  the  determination 
of  the  appeal,  or  on  a  question  as  to 
granting  a  case  for  the  opinion  of  this 
Court.  T%e  King  v.  Gudridge  and  Othere, 
E.  7  G*  4.  469 

APPOINTMENT. 

Su  D»D,7.    Davissyd. 

'ARBITRAMENT. 

1.  Where  an  award  is  void,  and  nothing 
can  be  done  upon  it  witi^ont  suit,  the 
Court  will  not  interfere  to  set  it  aside,  be- 
cause snob  suit  must  fail  But  where  a 
cause  is  referred  by  order  of  N.  P.  and 
the  arbitrator  has  power  to  order  a  ver- 
dict to  be  entered  for  either  party,  and  he 
makes  an  award,  ordering  a  verdict  to  be 
entered;  although  such  award  be  void* 
the  Court  will  set  it  aside,  for  otherwise 
the  part^  in  whose  favor  the  award  is 
made  will  have  judgment  upon  the  Ter« 
diet  without  any  new  proceeding  to  en- 
force the  award.  Doe  dem,  jymtmU  and 
Othere  v.  Brvmn,  E.7  G.4t.  884 
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2.  Where  a  cause  is  referred  by  a  Judge's 
order,  made  by  consent  of  the  parties, 
and  the  time  for  making  the  award  is 
afterwards  enlarged  by  a  Judge's  order, 
on  moving  for  an  attachment  for  not  per- 
forming the  award,  it  must  be  shown  that 
the  order  enlarging  the  time  was  made 
by  consent.  Halden  v.  Glasscoek,  E.  7 
G.  4.  390 

3«  Where  a  cause  and  all  matters  in  differ* 
ence  were  referred  by  order  of  Nisi 
Prius,  and  the  arbitrator  by  his  award 
found  "  that  nothing  U  due  to  the  plain- 
tiff*:" Held,  that  this  must  be  considered 
as  a  finding,  that  the  plaintiff*  had  no 
right  to  recover  in  the  action. 

The  arbitrator  had  power  to  enlarge 
the  time  for  making  his  award  by  in- 
dorsement on  the  order  of  reference; 
that  order,  together  with  two  indorse- 
ments enlargingthe  time^was  made  a 
rule  of  Court :  Held,  that  on  moving  for 
an  attachment  for  not  performing  the 
award,  it  was  not  necessary  to  produce 
an  affidavit  that  the  indorsements  were 
duly  made. 

By  the  order  of  reference,  costs  were 
to  abide  the  event;  there  were  two  de- 
fendants, one  of  whom  did  not  attend 
before  the  arbitrator,  or  take  any  part  in 
the  proceedings  before  him.  The  Master 
taxed  the  whole  costs  of  the  cause,  and 
the  reference  in  one  sum  to  the  other  de- 
fendant, by  whom  payment  was  demand- 
ed of  the  plaintiff*.  The  Court  refused  to 
grant  an  attachment  for  non-payment  of 
those  costs.  Quare,  whether  the  Master 
had  power  to  tat  costs  for  the  two  defen- 
dants separatelv  1  Dickins  v.  Jarvid  and 
Smith,  E.  7  G,  4.  528 

4.  Debt  on  bond  conditioned  for  the  perform 
ance  of  an  award  to  be  made  on  a  day 
therein  named.  One  of  the  terms  of  the 
submission  was,  that  the  arbitrator  should 
examine  the  witnesses  produced  by  the 
parties  in  diff*erence.  Plea,  that  the  ar- 
bitrator made  several  appointments  for 
proceeding  with  the  reference,  and  ex- 
amined witnesses  produced  by  the  plain- 
tiffs, and  occupied  the  whole  of  the  time 
of  the  meetings tespectively  in  so  doing; 
that  plaintiffs,  on  the  day  when  the  time 
for  making  the  award  expired,  closed 
their  case,  and  defendant  was  called  upon 
to  enter  upon  his  defence;  that  at  that 
time  an  insufficient  time  remained  for  the 
defendant  to  bring  forward  and  examine 
his  witnesses ;  that  he  requested  the  ar- 
bitrator to  allow  him  reasonable  time  to 
bring  forward  and  examine  his  witnesses, 
which  the  arbitrator  refused,  without  the 
consent  of  the  plaintiffs,  and  which  con- 
sent the  plaintiffs,  although  requested  by 
the  defendant,  refused  to  grant,  and  the 
arbitrator  reftised  to  allow  the  defendant 
any  further  time,  although  he  had  several 
material  witnesses  to  examine,  of  which 
the  arbitrator  and  the  plaintiffs  had  no- 


tice :  Held,  upon  general  demurrer,  that 
this  plea  was  bad.  Grazebroofc  ▼.  Dovim^ 
f?  f  C   A  S34 

.  Where  an  award  under  the  9  A  10  W.3. 
c  15.  was  made  after  the  essoign  day,  but 
before  the  quarto  die  post :  Held :  that  it 
was  made  within  the  term,  and  that  a 
motion  to  set  it  aside  might  be  made  at 
any  time  before  the  last  day  of  the  term 
next  following.  In  the  maitar  of  Burt, 
T,  7  C.  4.  668 

ASSIGNMENT. 

A  lease  contained  a  proviso  for  re-entry  of 
the  lessor,  and  that  the  lease  should  be 
void  on  the  lessee's  assigning  without  the 
license  of  the  lessor.  The  lessee  in  Jon- 
uary  1^,  executed  a  deed  which  pur- 
■  ported  to; convey  all  his  real  and  per- 
^  sonal  property  to  trustees,  for  the  benefit 
of  his  creditors.  In  April  1825,  a  com- 
mission of  bankrupt  issued  against  Uie 
lessee,  and  he  was  duly  declared  a  bank- 
rupt: Held,  that  the  deed  of  Januwry 
1825  was  an  act  of  bankruptcy  and  void ; 
that  it  did  not  operate  as  a  valid  assign- 
ment of  the  tenant's  interest  in  the  lease, 
and,  therefore,  that  there  was  no  forfeiture. 
Doe  dem.  Lloyd  v.  Powell  and  Oihergj  A*" 
tignees,  ^.  6  ik  7  <?.  4.  308 

ASSUMPSIT. 

A  bailiff"  employed  by  an  attorney  to  exe- 
cute writs  may  maintain  an  action  of  iw- 
iumpiit  against  him  for  the  fees  usually 
paid  on  such  occasions.  Foster  v.  Blakc' 
lock.  Executor,  E,l  G.i.  328 

2.  Where  a  promissonr  note,  expressed  to 
be  for  value  received,  was  made  in  favor 
of  an  infant  aged  nine  years,  and  in  an 
action  upon  the  note  by  the  payee  against 
the  executors  of  the  maker,  no  evidence 
of  consideration  being  given,  the  learned 
Judge  told  the  jury,  that  the  note  being 
for  value  received,  imported  that  a  good 
consideration  existed,  and  that  gratitude 
to  the  infant's  father  or  affection  to  the 
child  would  suffice :  Held,  that  although 
the  jury  might  have  presumed  that  a  good 
consideration  was  given,  yet  that  those 
pointed  out  were  insufficient,  and  a  new 
trial  was  granted.  Semble,  that  an  in- 
tention to  evade  the  legacy  duty  would 
not  have  been  a  good  consideration. 
Holliday,  an  Infant,  v.  Atkinaon,  B,  7 
G.  4.  501 

3.  Where  a  contract  was  made  between  A. 
and  B.,  whereby  A,,  having  a  quantity 
of  apples,  agreed  to  sell  his  cider  to  B, 
at  a  certain  price  per  hogshead,  to  be  de- 
livered at  T.  at  a  future  time,  and  to  lend 
Buch  pipes  as  he  had  for  the  use  of  the 
cider,  to  be  manufactured  on  his  (ii.*s) 
premises,  and  to  be  paid  for  before  it  was 
removed,  and  A^  in  pursuance,  delivered 
A  quantity  of  juice  expressed  from  thr 
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Apples  to  a  servftnt  hired  by  B,  to  man* 
nfacture  the  cider  on  A's  premises,  and 
before  the  cider  was  completely  manufac- 
tured, it  was  seized  by  the  excise-officers, 
jecause  the  place  where  it  was  deposited 
bad  not  been  entered,  and  was  condemned 
in  the  Exchequer  as  B.'s  property,  toge 
ther  with  the  casks,  and  in  oMtump^it  for 
goods  sold  and  dehvered,  brought  by  A, 
against  B.,  it  appeared  that  the  word 
eufer,  at  the  place  where  the  contract  was 
made,  meant  the  juice  of  the  apples  as 
soon  as  it  was  expressed,  it  was  there- 
upon held,  that  the  contract  must  be  con- 
strued  to  have  been  for  the  sale  of  cider 
in  that  sense  of  the  word,  and  that  the 
property  passed  to  B.  as  soon  as  the 
apple  juice  was. delivered  to  his  servant 
Secondly,  that  it  was  B.'s  duty  to  enter 
the  premises,  and  as  through  his  default 
it  became  impossible  for  A,  to  deliver 
the  goods  at  T.,  the  failure  to  do  so  did 
not  bar  his  action.  Thirdly,  that  A.  might 
recover  in  this  action  the  price  of  the 
casks  lent  to  the  defendant.  StiMy  v. 
Sander$  and  Another,  T.  7  G.  4.  6d8 

4.  A  pauper,  being  casually  in  the  parish 
of  ii.,  met  with  an  accident  whicn  dis- 
abled  her,  and  which  required  immediate 
medical  assistance.  The  constable  of 
that  parish  improperly  removed  her  to 
her  own  (which  was  the  adjoining) 
parish,  and  sent  for  the  surgeon  of  that 
parish  to  attend  her:  Held,  that  it  was 
the  duty  of  the  parish  officers  of  A.  to 
have  taken  the  pauper  to  the  nearest  con- 
venient house  iuii.,  and  to  have  provided 
medical  attendance  there,  and  that  they 
could  not,  by  improperlv  removing  the 
pauper  to  another  parish,  relieve  diem- 
selves  from  the  liability  which  the  law 
had,  in  the  first  instance,  cast  upon  them, 
and  that  they  were  therefore  liable  to  pay 
the  surgeons  bill.  TomUtuon  v.  BerUaU, 
T.  7  G.  4.  738 

ATTORNEY. 
See  AssvxFtrr,  1.    Evinivci,  3. 

1.  An  attorney  entered  into  a  written  con- 
tract, whereby  he  agreed  to  take  into 
partnership  in  the  business  of  an  attor- 
ney, a  person  who  had  not  at  that  time 
been  admitted;  no  time  was  expressly 
fixed  for  the  commencement  of  the  part- 
nership: Held,  that  no  time  being  ex- 
pressly appointed,  the  parmership  com- 
menced from  the  date  of  the  agreement; 
^hat  parol  evidence  was  properly  admit- 
ted to  show  that  the  person  taken  into 
partnership  was  not  an  attorney  at  the 
time  when  the  kgreement  was  executed ; 
but  that  it  could  not  be  received  to  show 
that  the  agreement  was  not  to  take  effect 
until  he  should  be  duly  admitted,  for  that 
would  make  the  agreement  different  firom 
VouXI.-    '^" 


that  which  it  purported  to  be,  viz.,  an 
agreement  for  a  present  partnership. 
WiUiamt  V.  Jonea,  i^  6  dt  7  G.  4.  108 
9.  Where  an  attorney's  bill  is  reduced  on 
taxation  by  a  sixth  part,  the  client  is  en- 
titled to  the  costs  of  taxation.  They  are 
not  in  the  discretion  of  the  court  Hig^ 
guu  V.  WooUoU,  T.  7  G.  4.  760 

BANKERa 

See  Fonoio  Gbkck. 
BANKRUPT. 

1.  Where  a  commission  of  bankrupt  issued 
against  a  person  then  in  custody  at  the 
suit  of  the  petitioning  creditor,  and  who 
aAerwards  applied  to  the  Court  of  K.  B., 
and  obuined  nis  discharge  under  the  49 
G,  3,  f.  191,  $.  14,  on  the  ground  that  he 
had  become  bankrupt,  and  that  his  de- 
taining creditor  had  proved  under  the 
commission :  Held,  that  he  could  not,  in 
an  action  against  the  assignees,  dispute 
the  validity  of  the  commission.  Waimn 
v.  Waee  mwl  Oihen,  H.  6  4t  7  G.  4.      153 

9.  A  lease  contained  a  proviso  for  a  re-en- 
try of  the  lessor,  and  that  the  lease  should 
be  void  on  the  lessee's  assigning  without 
the  license  of  the  lessor.  The  lessee,  in 
January,  1825,  executed  a  deed  which 
purported  to  convey  all  his  real  and  per- 
sonal property  to  trustees,  for  the  benefit 
of  his  creditors.  In  Aprii,  1895,  a  com- 
mission of  bankrupt  issued  against  the 
lessee,  and  he  was  duly  declared  a  bank- 
rupt: Held,  that  the  deed  of  Januarvt 
1895,  was  an  act  of  bankruptcy  and  void ; 
that  it  did  not  operate  as  a  valid  assign- 
ment of  tlfe  tenant's  interest  in  the  lease, 
and,  therefore,  that  there  was  no  forfeit* 
ure.  Doe  dem,  Uoyd  v.  Powell  and 
Others,  Aengneea,  H.  6  &  6  G.  4.  308 

3.  In  December,  1811,  G.,  then  abroad,  be- 
ing indebted  in  the  sum  of  1000/.  to  the 
estate  of  W,,  a  bankrupt,  the  assignees 
of  W,  issued  against  him  writs  of  special 
et^naa  aliae  and  pluriee,  in  Miehaelma» 
term,  1819,  and  Hilary  term,  1813,  which 
were  delivered  to  the  sheriffs  of  London^ 
and  by  them  duly  indorsed  non  e»t  invent^ 
but  the  writs  remained  in  the  sheriff's 
office.  In  1 814,  G,  being  on  board-  a>  ship 
in  the  Downe  waiting  for  a  fair  wind,, 
went  several  times  to  Deal,  but  Wl's- as- 
signees had  not  notice  of  his  being  there^ 
In  1819,  G.  returned  to  reside  in  Bng* 
land.  In  1891,  the  debt  of  lOOOiL  being 
still  unpaid,  the  assignees  of  W.  struck  a 
docket  against  G^  and  upon  their  peti- 
tion a  commission  issued  against  hinit 
and  on  the  91st  of  March,  in  that  year^  ha 
was  declared  a  bankrupt  G.  petitioned 
to  have  the  commission  supefMded,  and 
by  an  order  of  the  Yice-Cluuiccllor^mada 
Jiay,  1891,  it  was  ordered  that  G.  should 
be  at  liberty  to  bring  trover  against  hit 
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asmgnees  to  try  t!ie  Talidlty  of'tHe  com- 
mission; which  action  he  accordingly 
commenced,  19th  iWfty*  t821.  Ttiro  dkys 
afterwards  the  attorney  fbr  the  petition- 
ing creditors  toolr  away  the  writs  of  spe- 
cial enpiag^  aUtn-  and  pluria  lh>m  the 
shcrifl^s  ofllcc;  and  on*  the  11th  ofJuiy^ 
1Q91,  the  last-  day  of  TWntYy  term,  a  roll 
of  the  proceedings,  with  the  continuances 
on  the  writ  of  phrif  bn>nght  down  to 
the  term  next  preceding  the  date  of  the 
commission  issued,  against  <?.,  was  dock- 
eted and  carried  in,  and  on  the  same  day 
the  three  writs  were  filed  of  record- 
Upon  a  case  stating,  these  facts :  Hdd, 
thai  the  assignees  of  W,  had  not,  at  the 
time  of  suing  out  the  commission  award- 
ed and  issued  against  G^  or  on  the  t^lst 
of  Mttreh,  1831»  when  he  was  declared  a 
bankrupt,  a  valid  debt  as  peUtioning 
creditors  to,  support  the  commission 
Gregorj^  y.  Hurrtllt  E.'  7  G.  4.  841 

A^  Where  a.  promitaory  note,  pajmble  with 
interest  twelve  mootht^  after  notice^  was 
<c«pressed  to-  be-  •«  fon  value  received}" 
«ivd  the  milker  bteame  bankmpt  before 
«ny  notice  waa  given:  Held,  that  the 
Titayee  might  prove  it. under  the  com  mis- 
sion.   CUtyiimy.  Gimiing,  E.  7.O.  4»  360 

Si  The  court  will'  not-  set  aside  an  execu- 
tion issoed  upon  a  judgment  obtained  by 
default, confession, orni/ifioY, and  served 
and  levied  by  seicnre  upon  the  property 
of  a  bankmpt  before  his  bankrnptoy,  the 
statute  6  (rk  4,  a  16t  a.  106,  not  rendering 
the.  exeeutton<  in  suoh'  oase>  voidi  but 
merely  enacting  that<  the  plaintiff  in-  such 
ttsecution  shall  share  rateably  with  the 
other  oreditorsi  Thmhr  vu  Taylori  B.  7 
a  4.  •  992 

•D«  Where  by  statute  it'  was  enacted,  **  that 
itt  case  any  treasurer,  collector,  officer, 
or  other  peraon  appointed  by  the  com- 
missioners having  th«  control  of  the 
pavements  of  any  places  mentioned  in 
the  act,  for  the  collection  and  receipt  of 
tnoneys,  to  be  collected  and  received  by 
virtue  of  any  rates  and  assessments,  Ac, 
•shall  happen  to  become  bankrupt  before 
lie  shall  have  fully  paid  and  satisfied  all 
-moneys  received  by  him  or  them  for  or 
in  respect  of  any  such  rates  or  assess- 
ments, or  for  or  on  aeeount  of  the  com- 
missioners, dice.,  the  assignees  shall  pay 
in  full  all  the  money  due  to  sucH  com- 
missioners (if  the  bankrupt's  estate  be 
suflSeientf)  in  preference  to  all  debts,  ex- 
cept-those  due  to  the  king:  Held,  that 
flankers  employed  by  the  commissioners 
'Without  any  actual  appointment,  were 
within  the  words  "other  persons,"  used 
in  this  section,  as  being  in  the  nature  of 
treasurers,  and  that  inasmuch  as  the 
statute  did'  not  require  the  appointment 
'  of '  treasureiB,  collectors,  dto.,  to  be  in 
writing,  the  employment  was  equivalent 
•  to  an  appointment     The<  same  statute 


enacted,  that  the  commissioners  msglit 
sue  in  the  name  of  their  clerk  for  die 
recovery  of  any  penalty  or  rate,  or  any 
other  sum  or  sums  of  money  at  any  time 
dtie  or  payable  ftnm  or  by  any  water  or 
gas  company,  or  commissioners  of  sew- 
ers, or  any  Mer  pcrwon  or  pavmg,  due  or 
payable  oy  virtue  of  any  local  act  or 
that  act:  H%ld,  that  the  commissioners 
might  sue  in  the  name  of  their  clerk  to 
recover  from  the  assignees  of  their  bank- 
er, the  balance  in  his  hands  at  the  time 
when  he  became  bankrupt.  Froti  v.  Boi-^ 
limd,r.  7  G.  4:  611 

7.  Where  bankers  employed  by  commis- 
sioners of  pavements  had  received  on 
account  of  the  commissioners  certain 
exchequer  bills»  which  they  afterwards 
sold,. and  received  (he  proceeds,  and  be- 
fore this  money  had  been  paid  to  the 
commissioners,  beoame  bankrupts :  Held« 
that  the  commissioners  were  entitled,  un- 
der the  57  G.  3,&  29, «.  51.  (set  out  in  the 
last  case,)  to  recover  in  full  from  the  as- 
signees of  the  bankrupts  the  balance  due 
to  them^i  for  that  the  section  referred  to* 
was  not  confined  to  moneys  received  by 
virtue  of  rates  or  assessments,  but  incln- 
ded  all  moneys  received  **  for  and  on  ac- 
count of  the  commissioners,'*  and  when 
the  bankers  sold  the  exchequer  bills, 
they  must  be  cqnsidered  as  having  re- 
ceived the  proceeds  to  the  u»e  of  the 
owners  of  tlie  bills.  Dmtgan  v.  BoUand 
and  Othen,.  A^ignees,  T.  7  G.  4.  699 

8>  A  bond;  upon  the  face  of  it,  appeared  to 
be  conditioned  for  the  paymem  of  a  som 
certain ;  but  by  an  indenture  of  the  same 
date,  declaring  the'  purposes  for  which 
the  bond<  was  executed,  it  was  egrted^ 
that  it  should  be  lawful  for  the  obligees 
in  the  bond  to  commence  an  action,  ahd 
to  proceed  to  judgment  whenever  they 
should  think  fit,  and  upon  judgment  be- 
ing obtained,  to  issue  execution,  and  that 
the  judgment  should  be  a  security  for  the 
payment  to  the  obligees,  on  demand,  of 
all  sums  of  money  which  then  were  or 
might  thereafter  become  due  to  them; 
a  judgment  having  been  entered  up  by 
virtue  of  this  deed,  the  obligees  issued 
execution  without  assigning  breach,  or 
executing  a  writ  of  inquiry :  Held,  first, 
that  this  was  a  bond  substantially  con- 
ditioned for  the  performance  of  an  agree- 
ment within  the  8  dc  9  W.  3.  c  11,  ».  8, 
and  that  the  obligees  ought  to  hare  as- 
signed breaches.  Secondly,  that  the  in- 
denture, by  virtue  of  which  the  judgment 
was  entered  up,  was  in  legal  eflect  a 
engnotfii  adionem  within  the  meaning  of 
the  third  section  of  the  J  G,  4,  c.  39,  or  if 
not,  that  it  was  a  contrivance  to  defeat 
the  provisions  of  that  statute ;  and  the 
indenture  not  having  been  filed  with  the 
proper  oflloert  within  twenty-one  days  af- 
ter   its    execution,  and    judgment  nol 


IND£X. 


759 


having  been  entered  up  within  that  pe- 
riod, as  reqtiired  by  the  statcte,  the  court, 
npon  an  application  by  the  assignees  of 
the  obligor,  who  had  become  bankrupt, 
ordered  the  execution  to  be  withdrawn. 
Hur9ty.JenniMg9^r.7G,A.  650 

BARON  AND  FEME. 

A  husband  is  llablb  fbr  necessaries  pro- 
Tided  fbr  his  wlft  pending  a  suit  in  the 
ecclesiastical  court,  and  befbre  alimony 
decreed;  although  a  decree  aAerwards 
made  directed  the  alimony  tb  be  paid 
from  a  date  before  the  time  when  the 
necessaries  were  provided'  for  the  wife. 
Keegan  v.  Smith,  E.  7  O.  4.  375 

Blhh  OF  BXCHATSGR. 
See  FoBMUi  Caics. 

Ad  ihdbfBement'  upon  a  primissory  note 
written  with  a  pencil  is  a  valid'  indorse- 
ment within  the  custom  of  merchants. 
Geaty  v.  Pkt/iie,  H.  6  &  7  O.  4*.  384 

S.  Where  a  promissory  note  expressed*  to 
be  for  value  received  was  made  in  fllvor 
of  an  infant  aged  nine  years,  and  in  an 
action  upon  the  note  by  a  payee  against 
the  executors  of  the  maker,  no  evidence 
of  consideration  being  given,  the  learned 
Judge  told  the  jury,  that  the  note  being 
for  value  received,  imported  that  a  good 
consideration  existed,  and  that  gratitude 
to  the  infant's  fhther,  or  affection  to  the 
child  would  suffice :  Held,  that  although 
the  jury  might  have*  presumed  that  a 
good  consideration  was  given,  yet  that 
those  pointed  out  were  insufficient;  and' 
a  new  trial  was  granted.  SembJe,  that  an 
intention  to  evade  the  legacy  duty  would 
not  have  been  a  gooa  consideration. 
HolUdaif  V.  Aikhuon,  E.  7  G.  4:  501 

BOND. 

Su  riTBOLVBST  Act,  1.    Riplbviit  Boitd. 

A  bond,  upon  the  fece  of  it,  appeared*  to  be 
conditioned  fbr  the  payment  of  a  sum 
certain,  but  by  an  indenture  of  the  same 
date,  declaring  the  purposes  fbr  which 
the  bond'was  executed;  it  was  ogrferf'that 
it  should  be  lawfUl'for  the  obligee  in  the 
bond* to -commence -an  action,  and  to-pro- 
ceed  to  judgment  whenever  they  should 
think  fit;  and:  upon  judgrment  being  ob- 
tained to  issue  execution,  and  that  the 
judgment  should'  be  a  security  for  the 
pa3rment-  to  the  obligees,  on  demand,  of 
all  sums  of  money  which'  then  were  or 
mighrthereafler  beeome  dhe  to  them:  A 
judgment  having-been  entered  up  by  vir- 
tue of  this  deed,  the  obligees  issued  exe- 
cution, without  assigning  breaches  or 
executing  a  writ  of  inquiry :  Held,  that 
-  ttiis  was  a  bond  substantially  conditioned 


tor  the  performance  of  an  agreemmitan 
writing,  within  the  8  &  9  W;  3,  e.  11;  «i  8» 
and  that  the  obligees,  therefore,  ought. to 
have  assigned' breaches*  Hard'  v*  Jen^ 
mng9f,t*  7,  G.  4.  650 

BKOSBB. 

Where  a  broker,  having  made  a  contract, 
entered' it  in  his  book,  but  did  not  sign  jt, 
and.  aAerwards  signed  and  delivered, 
bought  and  sold  notes  to  the  contracting 
parties,  materially  difl^ering  from  each 
other :  Held,  that  there  was  no  valid  con- 
tract in  writing  to  bind  the  parties.  Grant 
aid'Othere  v.  Fldeher  and  Another,  B.  7 
0.4.  430* 

CANAL. 

Where  a  canal*  was  made  under  the  8'Cf:  3, 
e^  38;. which'  did'  not  give'  the-  proprietors 
power  to  appropriate  the  water  raised'by 
engines  fW>m>  mines  near  the  canal,  and 
another  canal  was  made  under  the  33  Q.  3« 
&  93i  which  gave  to  the  proprietors  power 
to  appropriate  the-  water  raised  by  en- 
gines from  mines  within  1000  yards' of 
the  canal,  provided  the  produce  of  such 
mines  were  carried  along'  some  part  of 
the  canal,  and  these  two  canals  were  in- 
corporated by  the  34  G.  3,  c  4 ;  but  it  was 
provided  that  the  clauses  in  the  two 
former  acts  should'  still  be  severally  ap- 
pUoable  to  the  canals  made  under  those 
acts  respectively :  H  'Id,  that  the  proprie- 
tors of  the  latter  canal  were  not  justified 
in  taking  the  water  raised  ffom-  a  mine 
within  1000  yards  of  it,  unless  substan- 
tially the  whole  produce  of  the  mine  was 
carried  immediately  from  the  mine  alo&g 
that  canal;  and  that  if  did' not  suflSce  to 
show  that  the  whole  produce  was  carried 
immediately  fh>ra  the  mine  alon^  the 
canal  made  undr  r  the  8  G.  3,  and'  that 
one  third'  was  carried  from  that  canal 
along  the  canal  madb  under  the  23  G,  3. 
By  the  58  G^.  3,  e.  19,  reciting  that  it 
was  expedient  to  extend  one  system  of 
management  to  these  canals,  it  was  en- 
acted, <*That  all  the  canals  so  made  as 
aforesaid  under  the  former  acts  should  be 
considered  as  included  and'  governed  by 
all  the  clauses  in  the  33' A  24  G.  3,  so  far 
as  the  ciroumstances  and'nature  of  the 
case  would  admit,  as  if  the  same  had 
been  described  in  the  23  Gi  3,  as  part  of 
the  works  to  be  made  and  done  under  and 
by  virtue*  of  that  act:"  Held;  that  this 
did  not' give  a  right  to  take  water  fhom 
mines,  the  prodoce  whereof  was  carried 
along  the  canal  made  undir  the  8  G,  3,  e. 
38.  Pmeh  v.  The  BtmifigAam  Canmi 
Coffi9Mmy,T.7a4i  890 

CARRIER. 
X.  A  common  carrier  gave  public  notice 
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that  he  wonid  not  hold  himself  account- 
able for  any  parcel  above  the  valne  of  5L, 
if  lost  or  dams^ed,  anless  the  same  were 
entered  as  such,  and  paid  for  accordingly 
when  delivered.  A  person  who  knew 
that  the  carrier  had  given  this  notice  de- 
livered to  him  a  parcel  containing  goods 
(much  exceeding  the  value  of  5/.  to  be 
earned  from  L.to  B^  and  the  carrier  ac- 
cepted them  for  that  purpose.  The  price 
of  the  carriage  was  not  then  paid.)  The 
carrier  knew  that  the  parcel  contained 
goods  much  exceeding  the  value  of  6L 
The  parcel  was  lost :  Held;  that  the  car- 
rier was  not  responsible.  Mar»h  v.  Home, 
E  7  G.  4.  322 

9.  Where  A.  the  keeper  of  a  coach  office, 
and  a  part-owner  in  several  coaches, 
made  a  contract  with  B,  for  the  carriage 
of  parcels  which  he  was  in  the  habit  of 
sending  from  that  office  to  various  places : 
Held,  that  this  bound  the  owners  of  all 
the  coaches  in  which  A.  was  a  part  owner, 
and  as  well  those  who  became  partners 
afler  the  making  of  the  contract  as  those 
who  were  so  before.  Heiaby  and  Oihen 
V.  Meara  and  Othert,  E.  7  G  4.  504 

$•  Where  in  case  against  a  carrier  for  the 
loss  of  goods  delivered  to  him  at  Dublin 
to  be  conveyed  to  Liverpool  it  was  ob- 
jected for  the  defendant,  that  unless  the 
goods  were  proved  to  be  duly  entered  at 
the  Custom-house,  the  importation  was 
illec'al,  and  the  contract  with  the  carrier 
void :  Held,  that  illegality  is  never  to  be 
presumed,  and  that  the  defendant,  in  order 
to  raise  the  objection,  was  bound  to  prove 
that  the  goods  were  not  entered.  Sinons 
V.  Dixon  and  Others,  T.  7  G.  4.  758 

CERTIORARI. 

1.  A  plaint  in  replevin  cannot  be  removed 
from  a  county  court  in  Wake  into  this 
court  by  certiorari.  Edwards  v.  Bowen 
and  Another,  H.  6  dc  7  G.  4.  206 

2.  The  13.  G.  3,  c.  78, «.  48,  requires  that  the 
accounts  ofShe  surveyors  of  the  high- 
ways should  be  laid  before  one  justice, 
and  if  he  refuses  to  allow  them,  they  are 
to  be  taken  before  the  justices  at  petty 
sessions,  where  such  parts  as  are  objected 
to  by  the  one  justice  are  to  be  examined, 
and  to  be  allowed  or  disallowed  as  the 
justices  think  fit:  Held,  that  the  justices 
at  petty  sessions  have  no  original  juris- 
diction over  the  accounts,  and  an  order 
having  been  made  by  them  for  the  allow 
ance  of  a  surveyor's  accounts,  which  had 
not  been  previously  laid  before  one  jnt- 
tiee,  ihe  (!/onrt  granted  a  certiorari  to  re- 
move it,  and  quashed  the  order.  The 
King  V.  The  Justieu  of  Somerweiahirt,  T. 
7  G.  4.  816 

CHARTER-PARTT. 
B^  a  Ghaner  part/p  (hit  fiexghter  of  a  ship 


agreed  to  pay  for  her  QOOL  per  month  for 
six  months  certain,  and  so  in  proportion 
for  any  longer  time  that  she  might  be  ia 
his  employ.  The  ship  was  to  be  kept  ia 
repair  by  the  owner.  Before  the  termina- 
tion of  the  voyage  for  which  the  ship 
was  chartered,  certain  repairs  were  ne* 
cessary,  which  occupieo  a  period  of 
twenty-eight  days :  Held,  that  the  freighter 
was  not  entitled  to  deduct  those  days  in 
calculating  the  period  for  which  he  was 
to  pay  freight  Ripley  and  Another  v. 
&a»/e,  H.6dc7G.4.  167 

CHURCHWARDENS. 

Land  belonging  to  a  parish  was  occupied 
by  A^  and  he  paid  rent  to  the  church- 
wardens. They  executed  a  lease  of  the 
same  land  for  a  term  of  years  to  B^  and 
gave  A,  notice  of  the  lease.  In  an  action 
'  for  use  and  occupation  by  B,  against  J.; 
Held,  that  A.  was  not  estopped  by  having 
paid  rent  to  the  churchwardens  from  dis- 
puting B.'s  title,  and  that  the  latter  could 
not  derive  a  valid  title  from  the  church* 
wardens.  Phillips  v.  Pearee,  £.  7  G.  4.  433 

C0MMI8dI0N£R8  OF  PAVEMENT. 
See  BAXKRCFTt  6,  7- 

COGNOVIT  ACTIONEM. 
See  Bavkrupt,  & 

COMMON. 

The  Lord  of  a  manor  may,  in  respect  of 
common  land  in  his  own  manor,  have  a 
right  to  turn  his  own  sheep  on  the  com- 


mon of  an  adjoining  manor.    Earl  oj 
Sejton  V.  CouH,  T.  7  G.  4. 


t 


CONSPIRACY. 


Indictment  against  four  for  a  conspiracy : 
two  pleaded  not  guilty;  one  pleaded  in 
abatement,  to  which  plea  there  was  a  de- 
murrer, and  the  fourth  never  appeared. 
Before  the  argument  of  the  demurrer  the 
record  was  taken  down  to  trial ;  one  of 
those  who  pleaded  not  guilty  was  ac- 
quitted, and  the  other  was  found  guilty  of 
conspiring  with  him 'who  pleaded  in 
abatement  The  demurrer  was  after- 
wards argued,  and  judgment  of  respond- 
ant  ouster  given,  whereupon  a  plea  of 
not  guilty  was  pleaded:  Held,  that  the 
Court  might,  before  the  trial  ix  tiiat  de- 
fendant, pronounce  judgment  upon  the 
one  that  had  been  found  guilty.  ThsGng 
r.J.8.S.Cooke,E.lQ.4.  S& 

CONVICTION. 

I.  Whedier  a  conviction  of  a  wateraan  for 
carrying  in  his  boat  vpon   Oe   river 
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Thamm  more  persons  than  are  allowed 
by  law,  must  be  founded  upon  testimony 
given  upon  oath,  quaere. 

That  point  being  doubtful,  the  Court 
refused  a  mtmdamu$  to  compel  a  magis- 
trate to  enforce  the  conviction.  Mexv, 
Brodtrip,  Esq.,  H.  6  dk  7  G.  4.  339 

9.  By  the  6  <r.  4,  e.  108, «.  3,  it  was  enacted, 
that  vessels  of  a  certain  description 
found  "*  in  any  part  of  the  British  or  Iriih 
ChmineUt  or  elsewhere  on  the  high  seas, 
within  100  leagues  of  the  coasts  of  the 
United  Kingdom,"  having  *•  in  any  man- 
ner attach^  thereto"  casks  of  certain 
dimensions,  *^  of  the  sort  or  deseription 
used,  or  intended  to  be  used,  or  nt  or 
adapted  for  the  smuggling  of  spirits,  (un- 
less such  casks  are  really  necessary  for 
the  use  of  such  vessel,  or  are  a  part  of 
her  cargo,  and  included  in  the  regular 
official  documents  of  such  vessel,)  the 
casks,  vessel,  dec.  shall  be  forfeited.  By 
#.  49,  certain  persons  found  to  have  been 
on  board  such  vessels  liable  to  forfeiture, 
are  subjected  to  certain  punishments.  A 
conviction  stated  that  J.  B.  was  con- 
victed of  having  been  found  on  board  a 
vessel  liable  to  forfeiture;  **for  that  it 
was  found  in  the  British  Channel^  having 
in  a  certain  manner  attached  thereto 
divers,  to  wit,  twenty  casks  (of  the  di- 
mensions mentioned  in  s,  3,)  and  of  the 
sort  or  description  used,  or  intended  to  be 
used,  for  the  smuggling  of  spirits,  the 
said  casks  not  being  really  necessary  for 
the  use  of  the  vessel,  and  included  in  the 
regular  official  documents  of  the  vessel :" 
Held,  first,  that  the  vessel  being  found  in 
the  British  Channel^  it  was  not  necessary 
to  allege  that  she  was  within  100  leagues 
of  the  coast.  Secondly,  that  the  state- 
ment that  the  casks  were,  "  in  a  certain 
manner"  attached  to  the  vessel  was  suffi- 
cient Thirdly,  that  it  was  not  necessary 
to  negative  that  the  casks  were  part  of 
the  cargo,  the  conviction  stating  that  they 
were  not  included  in  the  official  docu- 
ments of  the  vesseL  Fourthly,  that  the 
allegation  that  the  casks  were  <«of  the 
sort  or  description  used,  or  intended  to  be 
used,  for  the  smuggling  of  spirits,"  being 
in  the  alternative,  was  bad*  Ex  parte 
Piiifi,H,6di7G.4.  251 

COPYHOLDEB. 

1.  Where  a  copyholder  was  convicted  of  a 
capita]  felony,  but  pardoned  upon  condi- 
tion of  remaining  two  years  in  prison, 
and  the  lord  did  not  do  any  act  towards 
seizing  the  copyhold:  Held,  that  at  the 
expiration  of  the  two  years,  the  copy- 
holder might  maintain  an  ejectment  for 
the  land  against  one  who  had  ousted  him, 
inasmuch  as  the  pardon  restored  his  com- 
petency, and  the  estate  would  not  vest  in 
the  lord  without  any  act  done  by  him. 
Doe  dem.  Evans  v.  Evans.  T.  7  O.  4.  584 


3.  Where  copyholder  in  fee  surrendered  to 
the  uses  of  a  prior  settlement,  which  con- 
tained a  power  to  revoke  the  uses  therein 
declared,  and  limit  new  ones :  Held,  that 
uses  limited  in  execution  of  this  power 
were  good,  although  they  had  the  effect 
of  defeating  prior  vested  estates.  Bod" 
dington  v.  Abemsthy,  T.  7  O.  4.  776 

COYRIGHT. 

The  first  publisher  of  a  libellous  or  immo- 
ral work  cannot  maintain  an  action 
against  any  person  for  publishing  a 
pirated  edition.  Stoekdale  v.  Onwhyn,  H. 
6  dt  7  O.  4.  173 

CORONER. 

Where  a  coroner  holds  two  or  more  inqui- 
sitions at  the  same  place  on  the  same 
day,  he  is  only  entitled  to  one  sum  of  9dL 
a  mile  for  travelling  expences,  from  the 
place  of  his  abode  to  the  place  where  the 
inquisitions  are  holden.  The  Kaig  v.  The 
Justices  of  Warwick,  £.  7  G.  4  430 

CORPORATION. 

1.  Where  a  charter  incorporated  « the  men, 
free  burgesses  of  the  borough  of  C,"  and 
declared  that  for  ever  thereafter  there 
should  be  within'the  borough  to  be  chosen 
out  of  the  free  burgesses  eighteen  com- 
mon councilmen,  and  then  nominated 
eighteen  persons  to  be  the  first  common 
councilmen :  Held,  that  this  charter  vir- 
tually made  them  free  burgesses  aho. 
TU  King  V.  Downes,  H.  6  dc  7  G.  4.    182 

2.  By  an  ancient  parliament  roll  it  appeared, 
that  the  Commons  by  their  petition  exhi- 
bited in  parliament,  prayed  King  Edward 
the  Third,  that  the  charter  made  to  his 
liege  burgesses  of  the  town  of  Bristol, 
and  the  franchises  by  him  granted  to  his 
said  burgesses,  should  be  ratified  and 
confirmed  in  that  parliament  The  answer 
to  the  petition  was,  that  it  was  assented 
and  agreed  in  parliament  that  the  fran- 
chises whereof  the  petition  made  mention, 
should  be  ratified  and  confirmed  under 
the  king's  great  seal  The  charter  was 
ratified  bv  King  Edward  the  third  accord- 
ingly :  Held,  that  the  crown  was  not  pre- 
vented by  this  proceeding  in  parliament 
from  granting  a  new  charter  to  the  bur- 
gesses of  Bristol,  varying  the  mode  of 
electing  a  mayor  from  that  provided  for 
in  the  charter  recited  in  the  petition  to  the 
king  in  parliament 

Queen  Anne,  by  charter,  granted  to  the 
burgesses  of  Bristol^  that  they  should  be 
a  body  corporate,  dec.  dto. ;  and  she  re- 
leased to  the  corporation  Uiat  power  of 
removing  its  members  which  had  been 
reserved  by  a  former  charter  of  King 
Charles  the  Second,  and  released  any  just 
S 
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caase  of  complaint  which  might  be 
against  the  corporation  for  having  acted 
in  opposition  to  it :  Held,  that  it  did  not 
thereby  appear  that  the  queen  granted 
this  charter  in  consideration  of  theformer 
charter  granted  by  King  CkarUa  the  Se- 
cond; and. that  the  qaeen*s  charter  was 
not  therefore  void,  although  the  supposed 
charter  of  Car.  3  did  not  exist  lit  King 
V.  Haythorne,  *£.  7  G.  4.  410 

3.  By  the  governing  charter  of  a  borough, 
there  were  to  be  -ten  aldermen  and  ten 
capital  burgesses,  and  vacancies  in  the 
body  of  aldermen  were  to  be  filled  up.out 
of  the  capital  burgesses :  Held,  that  the 
acceptance  of  the  office  of  alderman  by 
a  capital  burj^ss,  even  under  a  void  elec- 
tion, operated  as  a  surrender  of  the  latter 
office ;  and  that  a  person  so  elected^  and 
•aAerwards  ousted  on  guoJwarraniOtWBB 
not  thereby  restored  to  the  office  of  capi* 
'tal  bncgesB  :>andt  therefore,  where  a-capi< 
tal  burgess  became  an  Mannandefrntio 
:by  means  of 'a  void  election,  and  in  :the 
*  character  of  alderman  attendedaod  voted 
•at  an  election  of  4i  mayor,  bat  was  after- 
wards ousted  on  quo  untrrantoi  Held, 
that  he  could  not  be  considered  as  having 
attended  and  voted  as  a  capital  bui^gess. 
ne  King  .v.  Jh^ke9,  T.  7  6. 4.  686 

1.  Sheriff  arrested  A.  B,  on  the  13th  of  No- 
.vember  upon  a  writ  returnable  the  FSth, 
and  suiTered  .him  to  go  at  large  without 
giving  a  bail-bond,  and  afterwards  re- 
turned e^i  eorpus.  Bail  above  were  put 
.in  on  the  17th  of  Jkctmher,  and  on  the 
same  day^.  B.  was  rendered,  but  liotice 
of  Tender  was  not  given  until  the  18th 
.of  January,  An  action  against  the  sheriflf 
for  the  escape  was  commenced  on  the 
19th  of  December.  The  Court  stayed  the 
jsroceedings  upon  .payment  of  costs  up  to 
the  time  when  notice  of  rander  was  given, 
jmd  the  costs  of  the  motion.  BroMmue 
.V.  TheSkerifof.DeKittie&irtt'BiSdtlQ. 

4.  -V  IT  j^ 

9.  Where  the  Court,  after  verdict  for  the 
jilaintilf,  granted  a  new  trial  witbout.men- 
.tioning  the  costs,  and  the  plaintiflTiiiscon- 
.tinned:  Held,  that  the  defendant  was  not 
entitled '.to  the  costs  of  the  trial  Gnuf  v. 
C«j;.£.7G.4  458 

X  <By  the  MiddUnx  court  of  conscience  act, 
23  G.  %  c  33, «.  18,  the  defendant  is  entii 
tied  to  double  costs,  if  the  jury  find  a 
«rerdict  for  less  than  408: :  Held,  that  in 
such  case, 'the  verdict  of  the  juiy  is  conn 
cluaive,  and  a  verdict  having  been  founc) 
for  XL  IZm^  in  an  action  brought  tore^ 
cover  the  amount  of  an  apothecary*s  bill, 
the  -Court  ordered  a  auggestion  to  be  en-} 
tered,  although  it  appeared  by  affidavit 
that  the  debt  originally  exceeded  40«^  and 


had  been  reduced  by  partial  payments  on 
account,  and  although  the  plaintilT  had 
failed  in  proving  some  of  tne  items  in 
his  bill.  Chadwick  v.  Bunning,  E.  7  G. 
4.  532 

4.  Upon  a  quo  wwmmto  information  for 
usurping  the  Ofllce  of  bailiflT,  (he  bein? 
the  returning  officer)  of  a  borough  send 
ing  bui^gesses  to  parliament,  but  not  a 
town  corporate,  jndgment  'having  bees 
given  for  the  crown:  iHeld,'that  the  re- 
lator was  not  entitled  to  costs  by  the  9 
Ann.  c  30.  Rex  v.  M^Kay,  T.  7  G.  4.  64U 

5.  Where  an  attorney's  bill  is  reduced  on 
taxation  by  a  sixth  part,  the  client  is  en- 
titled to  the  costs  df  taxation.  They  are 
not  in  the  discretion  of  the  court  Hig-^ 
gins  V.  Wookan,  T.  7  G.  4.  760 

6.  Where  a  true  bill  for  .perjury  was  found, 
.and  the  judge  at  the  assizes  having  re- 
fused to  try  it  on  accouat  of  manifest  im- 
perfections in  the  record,  a  new  bin  was 
preferred,  whereupon  the  defendant  was 
found  guilty,  but  a  new  trial  was  granted ; 
and  then  the  prosecutor,  instead  of  taking 
down  the  old  record  again,  preferred  a 
new  indictment  (for  the  same  offence,) 
and  removed  it  into  this  Conrt  by  eerttO" 
rari,  the  t^onri  refused  to  stay  die  pro- 
ceedings upon  that  indictment,  until  the 
prosecutor  paid  the  costs  of  the  former 
proceedings.  77^  King  v.  Themeome,  T. 
7G.4.  761 

*couBT  OP  tceorosTs. 
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1.  Where  an  indentuTe  was  iBafle  lietween 
-^  A,  for  and  on  behalf  of  0.  on  the  'one 
part,  and  C.  on  the  other -part**  ^.  being 
'thereunto  authorized  "by  writing  under 
B?s  hand  but  not  under  seal,  and  it.  exe- 
cuted the  deed  in  his  own  name :  Held, 
that  B.  could  not  maintain  oovenant  on 
the  deed,  although  the  covenants  were 
expressed  to  be  made  br  C,'to  and  with 
B.    Berkek3fy.Hanly,E,ie.4.        355 

U.  Where  in  coveimnt  against  an  assignee 
of  a  lease,  the  plaintiff  declared  that  all 
the  right,  Ac,  of  the  lessee  seated  in -the 
defendant  by  assignment;  and  that  after- 
wards the  premises  were  out  of  repair, 
and  defendant  pleaded  in  bar,  that  for  one 
period  he  was  possessee  of  one-sixth  of 
the  .premises  as  tenant  in  common  with 
A^  Bn  and  C ;  and  for  another  period, 
of  one^ird  4»  tenant  in  common  with 
B.  and  C,  and  that  no  more  ^r  greater 
interest  in  the  premises  ever  came  lo 
■him  by  assignment :  Held,  that  the  plea 
was  bad  in  substance,  as  it  could  not  be 
a  bar  to  the  whole  action ;  that  it  was 
bad  in  form  also,  as  It  merely  confessed 
that  defendant  had  possession  of  part  of 
the  premises,  and  not  that  he  was  as- 


mvsaL 


■^ 


:^giiee.  Stmbk,  that  the  defandant  shoald 
'have  pleaded  in  abatement,  and  should 
liave  shown  how  <the  other  persons  be- 
came tenants  in  common  with  him. 
Mercenn  v.  Dotfloon,  S.  7  0. 4.  479 


See  CovsvAKT,  1. 

1  Sir  C  H;  tenant  in  tail,  in  possession 
of  certain  hereditaments  and  premises, 
subject  to  an  outstanding  term  by  inden- 
ture, in  order  to  bar  the  estate  tail,  and 
«11  remainders  e^^pectant  thereupon,  and 
to  limit  the  same  to  himself  in  fee,  and  in 
•consideration  of  10«.,  granted,  bargained, 
-and  sold  the  said  hereditaments  and 
: premises,  and  the  reversion,  dec,  thereof 
to  A.  and  B.,  their  heirs  and  assigns,  to 
hold  to  them  A,  and  B^  to  the  use  o(  A. 
that  he  might  become  tenant  of  the  free-j 
hold  of  the  said  premises,  in  order  toi 
suffer  a  recovery.  The  deed  was  after-i 
«rards  duly  enrolled  as  a  bargain  and 
sale :  Held,  that  it  operated  as  a  grant  of 
the  reversion  to  A,  and  B.,  and  that  A.  be^ 
came  solely  seised  of  the  premises,  so  as 
to  be  a  good  tenant  of  'the>freeho]d  of  the 
entirety.  Haggenton,  Bart^  y.  Hanbury 
and  Anotha-i  H.  6  •&  7  O.  4.  101 

9.  A  lease  contained  a  proviso  for  re-entry  of 
the  lessor,  and  that  the  lease  should  be 
•void  on  the  lessee's  assigning  without  the 
-license  of  the  lessor.  The  lessee  in  Jim- 
uary  1825,  executed  a  deed  which  pur- 
.ported  to  convey  all  his  real  and  per- 
sonal  property  to  trustees, for  the  benefit 
of  his  creditors.  In  April  1825,  a  com- 
mission of  bankrupt  issued  against  the 
lessee,  and  he  was  duly  declared  a  bank- 
rupt :  Held,  that  the  deed  of  January 
1825,  was  an  act  of  bankruptcy  android, 
that  it  did  not  operate  as  a  valid  assign- 
ment of  the  tenant's  interest  in  the  lease, 
and,  therefore,  that  there  was  no  forfeiture. 
Doe  dtm.  Uoifd  v.  Tnwell  and  Others,  Aa- 
Ajgnett,!!.  6^70.4.  808 

3  A  woman  before  har  marriage  oavried 
on  trade,  and  being  lamcikept  a  horse 
and  gig  for  the  pui;poie  of  going  round 
4o  her  customers.  In  contemplation  of 
marriage,  she  by  deed  conveyed  to  a  trus- 
tee all  her  household  furniture,  goods, 
and  chattels,  enumerated  in  a  schedule, 
and  the  stock  in  trade,  materials,  and 
other  articles  then  belonging  to  her.  in 
mid  txhout  her  eaid  InmnMt,  The  horse 
and  gig  were  not  included  in  the  sched- 
ule, but  af\er  her  marriage  mere  used  by 
iher  as  before.  In  an  action  against  the 
^heriflf  for  taking  the  horse  and  gig  un- 
der an  execution  against  the  husband, 
the  jury  found,  that  at  the  time  when  the 
deed  was  executed,  the  horse  and  gig  be- 
longed to  the  woman, « in  and  about  her 


business:"  field.'that  it  was  the  .property 
of  the  trustee,  lltait  <v.  -Brmon,  E.  7  6.  4. 

4.  Where  a  party  to  any  instroment  seals 
it,  and  declares  in  the -presence  of  a  wit- 
ness that  he  delivers  it  as  'hie  deed,  but 
keeps  it  in  his  own  possession*  and  there 
is  nothing  to  qualify  that,  or  to  show  that 
the  executing  patty  did  not  intend  it  to 
'operate  immediately,  except  the  keeping 
the  deed  in  his  hands,  it  is  a<valid  and 
effectual  deed ;  and  delivery-to -the  party 
who  is  to  take  by  the  deed,  or  to  any  per- 
son for  his  use,  is  not  essential. 

Delivery  to  a  'third  person  for  the  use 
of  the  party  in  whose  favor  the  deed  is 
executed,  Where  the  grantor  parts  with 
all  control  over 'the  deed,  makes  the  deed 
effectual  from  the  instant  of  such  deliv- 
ery, although  the  .person  to  whom  \\m 
deed  is  so  delivered  be  not  the  afsent  of 
the  ipairty  for  4^hose  'benefit  <the  deed  is 
made.  Bat-dtm.  CavmiU'V,  Knight,  T.  7 
0. 4.  «7I 

5.  By  lease  and  Telease,  ff.  if.  Conveyed  to 
X  TT^  and  to  his  heirs  'and  assigns/oer- 
tain  ^iVe^hdld  and  'copyhold  premises,  to 
hold  the  same  unto  the  said  J,  TT.f'his 
heirs  and  assigns,  from  and  immediately 
afler  the  death  df  Hf.  H,,  to,  for,  and  upon 
'the  several  uses,  ends,  intents,  and  pur- 
-poses  thereinafter  mentioned:  Held, 'that 
by  the  premises  ma  immediate 'estate  of 
freehold  4ras  given  "to  J,  IT.,  and  that^the 
hdbenHum  ^had  tidt  'the  ^^dt  of  rendeiKng 
'the  deed  void,  as  giving  a  freithold  in/ti- 
ttiro.  Goodiitle  on  thedemue  of  iMweii 
v.<?/d&f,T.7U4.  VOO 

6.  By  deed,  lessor  demised  certain  lands  in 
the  couaty.ofi>or«^^  except  and  always 
reserved  out  of  the  demise  and  grant  un- 
to the  lessor,  all  timiber  trees  and  other 
•trees,  but  not  the  annual  fruit  thereof: 
Held,  that  %pple-trees  were  not  within 
the  exception.  Bulkn  v.  Denning,  *f.  7 
G.4.  «40 

7.  •€.  and  if.  -R^  seised  in  -fee  of  certain  es- 
tates by  lease  and  release,  of  the  1st  and 
Ikl  of  June,  1750,  and  a  common  recov- 
ery, settled  -Ihem  to  such  uses  as  C,  H, 
R^  D.  his  wife,  and  M,  R^  should  by 
deedv-oBecuted  in  the  presence  of  two 
witnesses  appoint.;  and  in  default  of  ap- 
pointment, as  to  part  to  the  use  of  C.  for 
life,  and  subjaot  to  C.'s  life  estate  as  to 
that  part,  and  as  to  the  whole  of  the  resi- 
due, m  default  of  appointment,  to  the  use 
of  H.  (R,  in  fee.  By  indenture  of  the  2d 
of  October,  1751,  (the  execution  of  which 
•by  the  parties  of  the  second  part  was  at- 
tested by  three  witnesses)  between  cer- 
tain persons  therein  named  of  the  first 
part;  C,  N,  R,,  D.  his  wife,  and  iff.  /?., 
of  the  second  part;  and  W.  M.,  J,  L.,  R, 
W,  and  P.  W^  of  the  third  part  C,  H. 
R^  D.,  his  wifb,  and  M.  R,,  did  grant, 
Ifm^gain,  eeU,  pdleaae,  and  confirm,  dktet. 
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limit  and  appmtu^  unto  W.  M^  J,  U,  R, 
W.y  and  P.  iT.,  (in  their  actual  posses- 
sion, being  by  virtue  of  a  lease  for  a  year 
to  laem,  by  the  said  C^  H.  R.,  D.,  his 
wife,  and  M.  R^)  the  estates  before  men- 
tioned, habendum  to  them,  W.  M.,  J.  L., 
R,  W.,  and  P.  IV.,  in  fee,  to  the  several 
nses  thereinafter  mentioned :  Held,  that 
under  these  deeds  the  legal  fee  in  the 
premises  so  settled  did  not  vest  in  IV. 
M^  J.  L.,  A  W^  and  P.  W.  Wynne  v. 
Griffith,  T.  7  G.  4.  923 

DEMURRER. 

See  Practici,  15. 

DEVISE. 

1.  Testator,  after  giving  his  7!  estate  to 
certain  persons  for  life,  devised  it  •*  to  J. 
C,  or  his  male  heir,  if  any,  free  land,  not 
to  be  mortgaged  or  sold ;  and  if  no  male 
heir  lawfully  begotten  by  the  said  •/.  C. 
then  the  above  lands  to  fall  to  theJSrgi 
male  heir  of  the  branch  of  my  uncle  R  C.'s 
family,  yielding  and  paying  unto  such  of 
the  daughters  of  the  aforesaid  R.  C, 
which  shall  be  then  living,  the  sum  of 
l(K)t  each,  at  the  time  of  the  taking  pos- 
session of  the  aforesaid  estate.*'  At  the 
time  when  the  will  wa.H  made,  R.  C.  was 
dead,  having  left  five  daughters,  all  mar- 
ried; the  eldest  had  several  daughters, 
bat  no  son ;  each  of  the  others  had  sons ; 
and  all  these  persons  were  known  to  the 
testator.  J,  C.  died  without  issue,  and 
the  fourth  daughter  of  R,  C.  died  (before 
any  of  her  sisters,  and  during  the  con< 
tinuance  of  the  life  estates  given  by  the 
will)  leaving  a  son :  Held,  that  her  son 
was  entitled  to  the  T.  estate,  as  being  the 
Jimi  male  hdr  of  the  branch  of  R,  C*8 
family,  per  Hobroyd  and  Liiiledale,  Js.; 
Bayley»  J.,  dimcntienie.  Doe  denu  Winter 
V.  Perrait,  H.  6  &  7  G.  4.  48 

S.  Where  A,  B.,  seised  in  fee  of  one  moiety 
of  certain  premises  in  the  county  of  5., 
and  tenant  for  life,  with  power  of  ap- 
pointment by  deed  or  will  of  the  other 
moiety,  devised  as  follows :  **  I  give  and 
devise  all  my  fi^ehold  estates  in  L.  and 
county  of  5.,  or  elsewhere,  to  my  nephew 
J,  K,  for  life,  on  condition,  that  out  of  the 
rents  thereof  he  do  from  time  to  time 
keep  such  estates  in  repair:*'  Held,  that 
this  did  not  operate  as  an  execution  of 
the  power,  and  passed  that  moiety  only 
of  which  testator  was  seised  in  fee. 
Denn  on  the  demiee  of  Nowell  v.  Roake  (in 
error,)  T.  7  G.  4.  720 

3  A,  B.  devised  land  to  trustees  in  trust,  to 
permit  his  daughter  to  receive  the  rents 
to  her  own  use  for  her  life;  and  from 
and  after  her  death,  he  devised  the  same 
"unto  the  heirs  of  the  body  of  his  daugh- 
ter, share  and  share  alike,  their  heirs  and 
assigns  for  ever."    At  the  time  of  the 


death  of  the  testator,  the  daughter  bail 
one  child,  and  afterwards  bad  eleven 
others :  Held,  that  the  words  **  heirs  *of 
the  body,'*  in  this  will,  meant  children^ 
and  that  the  child  bom  before  the  testa- 
tor's death  took  a  vested  remainder  in 
fee,  subject  to  open  and  let  in  those  who 
might  be  bom  afterwards.  Right  dem, 
Shortridi^  v.  Creber,  T.  7  G.  4.  665 

4.  Testator,  by  will  duly  executed,  devised 
as  follows:  "On  the  attainment  of  the 
age  of  twenty-one  years  of  the  eldest  son 
of  G.  H.,  I  give  my  real  estate  in  P.  to 
the  said  son  for  life,  remainder  to  his 
first  and  every  other  son  in  strict  settle- 
ment, and  M  on  to  every  son  of  the  said 
G,  //.,  remainder  over.  The  eldest  son 
attained  the  age  of  twenty-one,  suffered  a 
recovery  to  the  use  of  himself  in  fee, 
and  died,  leaving  a  son,  who  died  an  in- 
fant and  unmarried,  and  three  daughters. 
The  second  son  of  G,  H.  attained  the  age 
of  twenty-one,  and  left  a  son,  still  living : 
Held,  that  this  son  of  the  second  son  of 
G.  i/.,  took  an  estate  tail  under  the  wUl 
LeHunter,Hob9on,T.lG.i.  803 

EASEMENT. 

See  Plxadiito,  9. 

EJECTMENT. 

See  CopTBOLDsa,  1. 

1.  Where,  in  ejectment,  A.  was  admitted  to 
defend  alone  as  landlord,  and  died  before 
the  termination  of  the  action,  having  de- 
vised all  his  real  estates  to  B^  and  the 
statute  of  limitations  prevented  the  lessor 
of  the  plaintiff  from  bringing  a  fresh 
ejectment,  the  court  gave  him  leave  to 
sign  judgment  against  the  casual  ejector 
in  the  old  suit,  and  issue  execution  there- 
on, unless  B.  would  appear  and  defend 
the  action  as  landlord.  i)oe  dem.  Grubb 
V.  Grubb,  E.  7  G.  4.  457 

2.  Where  a  declaration  in  ejectment  was 
left  at  the  house  of  the  tenant  in  posses- 
sion on  Saturday,  and  the  tenant  after^ 
wards  acknowledged  that  he  received  it 
on  the  following  Sunday  (which  was  be- 
fore the  essoign  day :)  Held,  that  this  was 
not  good  service.    Doe  v.  Roe,  T.  7  G.  4. 

764 

EVIDENCE. 

I.  Extra  parochial  persons  cannoi  estab- 
lish a  claim  to  seats  in  the  body  of  a 
parish  church  without  proof  of  a  pre- 
scriptive title;  and,  therefore,  if  they  sue 
in  the  ecclesiastical  court  to  be  quieted 
in  the  possession  of  such  seats,  this 
court  will  grant  a  prohibition.  Sembk^ 
that  they  cannot  establish  such  a  claim 
even  by  prescription.  Byerley  v.  WmmAm^ 
H.  6  &  7  6.  4.  1 
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IL  In  oBtumpni  for  work  and  labor  as  an 
attorney,  it  was  proved  that  the  plaintiff 
had  been  retained  in  the  year  1894,  to 
conduct  a  suit  for  the  defendant  in  the 
Court  of  Common  Pleas,  and  that  the  bill 
of  costs  was  incurred  in  that  suit  It  ap- 
peared that  the  plain tiflT  had  not  taken 
out  any  certificate  during  the  year  1814, 
and  four  subsequent  years.  It  was 
proved  that  he  had  been  admitted  an  at- 
torney of  the  Court  of  King's  Bench,  in 
1792,  and  had  not  since  that  time  been 
readmitted  an  attorney  of  that  court,  but 
there  was  no  proof  that  he  had  not  been 
readmitted  in  the  Court  of  C.  P. :  Held, 
that  the  plaiutiflf's  having  acted  as  an  au 
wmey  of  the  Court  of  C.  P^  in  1824,  was 
prima  facie  evidence  that  he  was  at  that 
time  an  attorney  of  that  court,  and  that  it 
then  lay  upon  the  defendant  to  show  that 
at  the  time  when  the  bill  of  costs  was  in- 
curred the  plaintiflT  was  not  an  attorney 
of  the  Court  of  C.  P.,  by  showing  that  he 
had  not  been  readmitted  in  that  court 
Pearee  v.  WAiUe,  H.  6  &  7  0. 4.  38 

8.  An  attorney  entered  into  a  written  con- 
tract, whereby  he  agreed  to  take  into 
partnership  in  the  business  of  an  attor- 
ney, a  person  who  had  not  at  that  time 
been  admitted;  no  time  was  expressly 
fixed  for  the  commencement  of  the  part- 
nership: Held,  that  no  time  being  ex- 
pressly appointed,  the  partnership  com- 
menced from  the  date  of  the  agreement ; 
that  parol  evidence  was  properly  admit- 
ted to  show  that  the  person  taken  into 
partnership  was  not  an  attorney  at  the 
time  when  the  agreement  was  executed ; 
but  that  it  could  not  be  received  to  show 
that  the  agreement  was  not  to  take  effect 
until  he  should  be  duly  admitted,  for  that 
would  make  the  agreement  diflferent  from 
that  which  it  purported  to  be,  viz.,  an 
agreement  for  a  present  partnership. 
Williams  v.  Jones,  H.6  6l1  G,A.        108 

4.  The  statute  of  limitations  is  a  bar  to  an 
actior  of  trover,  commenced  more  than 
sb  /ears  after  llie  conversion,  although 
the  plaintiff  did  not  know  of  the  conver- 
sion until  within  that  period,  the  defend- 
ant not  having  practised  any  fraud  in  or- 
der to  prevent  the  plaintiff  from  obtain- 
ing that  knowledge  at  an  earlier  period. 

The  declaration  was  filed  generally,  as 
of  Michaelmas  term :  Held,  that  the  de- 
fendant'might  give  evidence  of  the  time 
when  it  was  actually  filed,  in  order  to 
support  the  allegation  in  his  plea,  **  that 
the  cause  of  action  did  not  accrue  within 
six  years  next  before  the  exhibiting  of 
the  plaintiff's  bill."  Granger  v.  George, 
H.  6  &  7  G.  4.  149 

5.  Where  a  declaration  on  a  policy  of  as- 
surance on  goods,  averred  that  it  was 
effected  in  the  names  of  the  plaintiffs,  as 
agents,  and  that  A.,  B.,  C.  and  D.  were 
interested  in  the  goods  to  the  full  amount 
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insured,  and  that  the  policy  was  effected 
on  their  account  ana  for  their  sole  use 
and  benefit,  A,  being  called  as  a  witness 
for  the  plaintiffs,  was  objected  to,  and 
thereupon  they  gave  in  evidence  a  deed 
poll  executed  by  A,,  before  the  commence- 
ment of  the  action,  whereby  he  released 
to  the  plaintiffs  all  actions  which  he 
might  have  by  reason  of  the  policy,  or 
for  any  moneys  to  be  recovered  by  Uiem 
from  the  underwriters.  They  also  gave 
in  evidence  an  indenture,  executed  by  A, 
after  the  commencement  of  the  action, 
whereby  (after  reciting  that  plaintiffs  had 
effected  the  policy ;  that  A^  B ,  C,  and  A 
were  the  persons  interested ;  that  actions 
had  been  commenced  in  the  names  of  the 
plaintiffs ;  and  that  they  being  desirous  of 
an  indeomihr  ag^nst  the  costs,  the  Court 
of  C.  P.  had  ordered  A^  B^  C,  and  D.  to 
indemnify,  and  that  L.  and  It  had  agreed 
to  do  it)  A,,  B^  C,  and  D„  in  considera- 
tion thereof  and  of  10*.,  assigned  to  L» 
and  R.  all  their  interest  in  the  pclicy,and 
all  the  benefit  to  be  derived  therefrom, 
and  all  moneys  to  be  recovered  in  the 
said  actions,  to  and  for  their  own  exclu- 
sive use  and  benefit  ;**  Held,  that  A,  was, 
at  all  events,  still  liable  to  the  attorney 
employed  to  bring  the  action,  and  there- 
fore  incompetent. 

Semble,  That  the  assignment  to  L.  and 
R,  was  illegal,  as  maintenance.  Bell  v. 
Smith  and  Others,  (in  error,)  H.  6  dt  7  G. 
4.  189 

6.  Declaration  stated,  that  one  A,  was  seised 
in  fee  of  a  messuage  or  inn,  and  yard 
thereto  adjoining,  and  by  indenture  de- 
mised the  same  to  the  plaintiff  for  a  term 
of  years,  which  was  undetermined;  that 
Ihe  defendant  was  possessed  of  a  certain 
other  yard  next  to  an^  adjoining  the  pre- 
mises of  the  plaintiff,  as  tenant  thereof  to 
A,  B,;  and  that  the  defendant  and  his 
landlord  granted  to  A.,  his  heirs  and  as- 
signs, license  and  authority  to  make  and 
construct,  at  the  costs  of  A.,  a  certain 
gutter  or  drain  from  and  out  of  the  said 
messuage  or  inn,  into  and  across,  and  out 
of  a  certain  part  of  the  yard  of  the  de- 
fendant, unto  and  into  the  yard  of  the 
plaintiff:  and  that  ii.,  his  heirs  and  as- 
signs, and  his  farmers  and  tenants,  occu- 
piers of  the  messuage  and  yard,  should 
have  the  foul  water  collected  in  the  scul- 
lery of  the  said  messuage  or  inn,  to  run 
and  flow  from  and  out  of  the  same, 
through  and  along  the  said  gutter  or 
drain,  into,  upon,  over,  across,  and  out  of 
the  said  part  of  the  yard  of  the  defendant, 
unto  and  into  the  yard  of  the  plaintiff,  for 
so  long  time  as  need  and  occasion  should 
require  for  the  convenient  occupation 
of  the  messuage  or  its  appurtenancea. 
Breach,  that  defendant,  without  notice, 
obstructed  the  drain.  Another  count 
stated  the  grant  to  be  for  so  long  dme  as 
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ihe  defendant  should  >be  aofi  teontmue  in 
possession  or  occupation  of^he -said  last- 
•mentioned  land,  or  «o  long^as  'the  same 
'Sfaoilld  be  requisite  for  'the  convenient 
occupation  of  the  messuage.  It  appeared 
in  evidence -that  the  license  to  construct 
and  cootinjie  the  drain  was  by  'pardl : 
Held,  that  as  the  right  claimed  in  the  de- 
claration was  a  freehold  tigYn,  assuming 
that  it  was  an  easement  oUly  v^poo.  -the 
land  of  another,  and  not  an  interest  in 
the  land,  it  could  not  be  created  without 
deed.  Hewiinge  ^,  Shipptun,  H-6  &  7  G. 
4.  SSI 

7.  Whether  a  conviction  of  a  waterman  for 
carrying  in  his  boat  upon  the  river 
Thameii  more  persons  than  are  allowed 
by  law,  must  be  founded  upon  testimony 
given  upon  oath,  quare. 

That  point  being  doubtful,  the  Court 
refused  a  mandamug  to  compel  a  magis- 
trate to  enforce  the  conviction.  Eex  v. 
SrodeHp,  Esq.,  H.  6  dc  7  G.  4.  S39 

8.  Declaration  suited  that  the  plaintiff 
agreed  to  let,  and  A.  B.  agreed  to  take, 
the  milking  of  thirty  cows,  for  the  sum 
of  IL  10«.  per  anntun  per  cow,  from  the 
14th  of  February,  the  rent  to  be  paid 
quarterly,  in  advance,  on  the  14th  of  Ptih 
ruary,  the  14th  of  May,  the  14th  of  4ti. 
gutt,  and  the  14th  of  fk^ovetriber,  and  the 
defendant  agreed  to  pay  the,  rent  at  the 
^mes  therein  mentioned.  The  plaintiff 
dthen  averred  performance  of  the  agree- 
ment by  him,  and  that  A,  B,  took  the 
milking  of  the  thirty  cows,  and  alleged  as 
m  breach  the  non-payment  by  the  defend- 
ant of  the  rent,  which  became  due  on  the 
14th  of  N(wember,  It  appeared  in  evidence 
at  the  trial,  that  in  May  it  was  ^nreed  be- 
tween the  plaintiff*  and  il.  B ,  the  latter 
having  then  thirty-two  cows,  that  the 
plaintiff  instead  of  taking  away  two  at 
that  time,  should  be  at  liberty  to  take  four 
at  the  fall  of  the  year,  and  it  appeared 
that  between  the  4th  and  the  80th  of  Oe- 
tober  the  plaintiff*  did  take  away  four 
cows,  leaving  A.  B.  after  that  period  less 
4han  thirty.  It  was  proved,  that  this  alte-j 
.ration  in  the  mode  of  using  the  cows; 
made  no  substantial  difference  as  to  profit 
or  loss :  Held,  by  Bay  ley  and  Mdroya,  Js.; 
XjiitltdaU  J.  dissentiente,  first,  that  this, 
was  an  entire  contract  for  the  letting  of, 
thirty  cows,  neither  more  nor  less ;  and., 
secondly,  that  the  plaintiff*  in  this  action, 
against  a  surety,  was  bound  to  prove  a 
literal  performance  of  that  contract,  that 
lie  had  not  done  so,  inasmuch  as  he  had 
ishown  that  during  part  of  the  year  he 
!had  allowed  il.  B.  to  have  the  milking  of 
twenty-eight  cows  only.  WkUthitr  v.  Hall, 
H.  6  &  7  G.  4.  S69 

9i.  Declaration  stated  that  the  .plaintiff*  Ais- 
.trained  certain  goods  for  97/.  tO«.  rent ; 
that  the  tenant  made  his  plaint  to  the  de- 
fendant, then  being  sheriflf  of  the  county 


of  C.,  praying  that  the  goods  might  be>r»i 
plf^vied;  that  thereupon  the  defendant 
being  sheriff*  took  a  replevin  bond  from 
•the  tenant,  and  two  sureties  conditioned 
for  the  appearance  of  the  tenant  at  ttie 
•next  oounty  court,  and  fi^fhtM  pnueuiing 
'his  uuii  with  effeeit  which  he  had  com* 
menced  against  the  plaintiff*  and  her  ba* 
liffs  for  taking  the  goods,  and  for  making 
•a 'return  of  the  goods  distrained,  if  a  re- 
'tum  should  be  suljudged.  It  then  stated, 
that  the  sheriff*  replevied  and  delivered 
the  goods  to  the  tenant:  that  the  latter 
appeared  at  the  noxt  oounty  court  of  the 
sheriff*,  and  there  levied  his  plaint  against 
the  plaintiff*  and  her  bailiffs,  for  taking 
and  detaining  his  goods  and  chatties,  4rc. 
which  plaint  afterwards,  to  wit,  on  Ihe 
SSth  of  AforM,  1828,  was  duly  removed  out 
of  the  county  court  of  the  aaid  shtrijf  of 
the  county  of  C  into  the  court  of  great 
sessions,  by  a  wnt  of  rt*  fa,  to.  It  ^en 
stated  the  declaration  in  the  suit  in  re- 
plevin, the  avowry  and  cognizance  for 
rent  in  arrear,  and  that  such  proceedings 
were  theveupon  had,  that  it  was  consi- 
dered by  the  Court  that  the  tenant  should 
takcfnothing  by  his  writ,  but  that  he -and 
his  pledges  to  prosecute  should  be  in 
mercy ,'and  that  the  defendants  in  replevin 
should  go  thereof  without  day,  and  that 
they  should  have  a  return  of  the  goods. 
^  nd  after  reciting  that  it  was  the  duty  of 
-itie  defendant  as  sheriff*  to  take  care  of 
the  replevin  bond,  the  present  declaration 
-itUeged,  that  the  tenant  did  not  make  a 
return  of  the  goods  according  to  the«con- 
dition  of  the  writing  obligatory,  but  tbere> 
in  made  default,  vfheniy  the  bond  be- 
came forfeited.  Breach,  that  the  defendant 
lost  the  bond,  whereby  the  plaintiff*  was 
damnified.  At  the  trial  it  appeared,  that, 
in  />eefm6er,  181^,  when  the  replevin  bond 
was  taken,  the  defendant  was  sheriff' of 
th&  county  of  C,  but  that  at  the  time 
when  the  plaint  was  removed  out  of  th« 
county  court,  he  had  ceased  to  be  sheriff: 
Held,  that  this  was  no  variance,  the  sub- 
stance of  the  allegation  being,  that  the 
plaint  was  removed  out  of  the  county 
court  in  which  it  was  levied,  and  that 
having  been  proved  by  the  record  of  the 
judgment  in  the  replevin  suit.  It  appear- 
ed that  the  jury,  after  finding  that  the 
rent  in  arrear  was  97/.  lOv.,  and  assessing 
the  damages  besides  costs,  at  the  prayer 
of  the  plaintiff*  and  her  bailiffs,  according 
to  the  statute  17  Cm*.  S,c.  7,  proceeded  to 
inquire  of  the  arrears  of  rent,  and  the 
value  of  the  distress,  and  found  the  ar- 
rears to  be  97/.  10*.,  and  the  value  of  the 
distress  to  be  the  same.  Besides  the 
common  law  judgment,  as  stated  in  the 
tieclaration,  there  was  a  judgment  under 
the  statute  17  Car,  3,  c.  7,  that  the  defend- 
ants should  recover  against  the  plaintiff* 
in  replevin  D7/.  lO*.,  and  another  sum  ft 
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eosts,  and  that  the  defendants  ehould  have 
ezecation  theredf.  There  was  also  a 
prayer  by: the  defendants  in  replevin,  for 
•a  writ  ofiL  Jh,to  the  eheriff.sand  aver- 
ment that  It  was  gfranted'to  them,  and  it 
was  proved  that  a  Jfl.  fa.  in  feet  issued, 
to  which  the  sheriff*  Tetnmed  mitti'ftofiff. 
bat  it  was  >not  proved  that  ii»iy  -writ  Me 
rttamo  habendo  had  bmn'mued.'  ^Beld, 
that  the  replevin  'bond  had  become  Ibr- 
feited  in  consequenoe  of  the  plaintiff*  'in 
replevin  not  having  prosecuted  his  suit 
with  success,  that  being  a  breach  within 
the  meaning  of  the  words  '*pro9eeitiing 
mtiih  efftd^*  and,  therefore,- that  the  phun- 
tiff*  in  this  action  had  sttstained  an  injory, 
^and  was  entitled  to  recover,  although  no 
^WTxide  reioFHo  htbe»»do*\iaA  been  issued. 

Held  also,  that  although  the  plaintiff* 
•bad  elected  to  proceed  under  the  'statute 
:17  Car.  S,.c.  7,  still  he<was  not  oonfined 
to  his  execution  under  that  statute,  but 
anight  also  proceed  against  the  sureties 
-upon  the  replevin  bond,  or  against  the 
-sheriff*  for -his  negligence  in  the  loss  of  it. 

Held,  also,  that  assuming  the  plaintiff* 
tbad  not  proved  the  breach  alleged  in  the 
declaration,  yet  as  it  appeared  that  there 
ihad  been  a  breach  of>the  condition  of  die 
^nd  by  ipenson  of  the  plaintiff*  inreplev- 
>m  not  having  proseouted  this  «uit  -with 
^effect,  the  plaintiff*  was  entitled  to  re- 
cover, although  a  breach  in  that  respect 
was  not  formally  aaaigDod.  Perttau  v. 
Bevofi,  H.  6  dc  7  O.  4.  284 

10.  A  .probate  stamp  is  prima  faek  evi- 
dence that  the  executor  nas  received  as- 
sets to  the  amount  covered  by  the  stamp. 
F(mtar  v.  Blakihek,  Baeeeuior,  £.  7  O.  4. 

338 

11.  Where,  in  ejectment  against  a  devisee, 
the  question  turned  on  ibe  sanity  of  the 
testator  at  the  time  of  making  the  will : 
Held,  that  an  executor  who  took  a  pecu't 
niary  interest  under  the  will  was  a  com- 
-petent  witness  to  support  it  Ikx  dem, 
'Wood  and  Another  y.Yeage  and  -Ottuirt, 
E.  7  G.  4.  535 

19.  In  case  against  the  sheriff  Jor  a  false 
return  to  o.Ji./iL,  the  declaration  stated, 
that  by  the  judgment  of  the  court,  the 
jilaintiff*  recovered  against  A.  B.  99/., 
which  were  adjudged  to  him  for  his  dam* 
ages  by  him  sustained  as  well  by  occa- 
sion of  his  not  performing  certain  prom- 
wet  and  underfakinge  as  for  his  costs, 
dec.  At  the  'trial,  ^it  appeared  by  the 
judgment  produced  in  evidence,  that  as, 
to  all  :the  counts  'in  ^the  doc51aration  'CX-' 
4csept  the  ^rat,  a  remUtUwr  was  entered, 
tana  that  the  damages  were  -given  for  the 
von-performance  of  the  'promise  and  un- 
^enaking  in  that  count  mentioned :  Veld, 
Hhat  this  was  a  Tatal  'vsriance.  tSdumrds 
V.  tLuttis  and  Another,  fi.  7  IB.  4.  339 

18.  ^here  In  amumpeit'tor  goods  sold  and 
dsliwered,  to  whim  the  tgeneral  ksoe  was 


pleaded,  a  witness  called  by  the  plaintiff' 
to  prove  the  defendanrs  liability,  admit- 
ted ott'thevsoiriire  that  he  (witnessVwas 
jointly  liable:  Held,  that  this  did  not 
fender  him  incompetent.  BtaektUA  v. 
Wwr,  i:.  70.  4.  365 

14.  In  amtmpeit  by  an  administratrix  qpon 
a 'promissory  note  given  to  her  intestate, 
it  was  averred  in  the  declaration  that  ad- 
ministration of  all  and  singular  the  goods 
•and  chattels  of  the  intestate  was  duly 
granted  by  the  bUhop  of  C.  Plea,  that 
the  plaintiif'never  had  been  nor  was  ad- 
ministratrix of  all  and  singular  the  goods 
and  chattels  of  the  intestate  in  manner 
and  form  as  she  had  alleged  in  her  decla^ 
lution,  and  issue  being  joined  on  this 
plea,  ttie  letters  of  administration  granted 
by  the  bishop  of  C,  were  produced  by 
-the  i^laintifi;  hut  it  was  ^Iso  proved,  that 
the  mtestate  at  the  time  of  his  death  had 
bona  natatnlia  in  another  diocese  in  a 
diff*erent  province,  "and  no  evidence  was 
given  as  to  the  residence  of  the  defend- 
ant at  the  death  of  the  intestate :  Held, 
first,  that  the  letters  of  administration 
were  not  void,  inasmuch  as  the  other 
dioceses  in  which  the  intestate  had  bona 
n^tabitia  was  in  a  diff'erent  province. 

Held,  secondly, 'that  the  only  question 
raised  upon  'the  issue  was,  whether  -the 
•letters  of  administration  were  duly  grant- 
ed hy  the  .bishop  .of  C.rand  that  it-wasno 
.pact  of  the  issue  whether  the  defendant 
at  the  death  of  the  intestate  resided  with- 
in the  diocese  of  C.  The  fact  of  his 
residence  elsewhere,  if  relied  upon,  ought 
to  have  been  specially  jileaded.  JStoiue 
v.!iferfe,«.7'G.4.  431 

LS.  Aregister of '^)aipfiism<)Nr«e  is  luxevi- 
denee  of  the  ;place  rof  birth  of  the  {party 
^baptised.  2Efte  «%  ir.  JMA  Peikertan. 
X.7G.4.  .508 

iM.  W1iere«n^oidor  Of  removal  is  appealed 
.against,  and  is  qnatfhed  generally  by  the 
>fles8ions,  ihe  appellant  on  the  trial  of 
•unoriier  iflppeal  'may  ^how  by  evidence 
the  distinct  ground  «apon  ^hich  the  foi^ 
^iras  quashed.  The  JTifw-  v. 
kmie  tff  mhedofk,  Jl.  7  «.  4. 
"811 

17.  In  an  action  by  a  lessee  against  the  as- 
signee Of  a  lease,  the  .plaintiff*  having 
.proved  the  execution  df  the  counterpart 
of  the  lease,  the  defendant  put  in  the  ori- 
ginal lease,  which  was  produced  by  a 
party  to  trhom4>e)bad  assigned  it:  Heidi 
'that ^it^sras  not  aooessary  for  the  plaintiff* 
to  oall  the  "sifbsolibing  witness  to^rove 
fthetefteeution  of  iheleaae.  It  was  averted 
•in  the  xtedloration,  'ttiat  (the  defendant 
>ttontinned  in  possession  -until  the  end  of 
'the  4evm,*and  #hllet  -he  was  in  posses- 
•sien  as  >sndh  •assignee  -«dfi*ered  the  pre- 
«uises  to  be  out  of  repair.  Tne  proof 
'wasy'that  'he  4iell  eeased  to  be  assignee 
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before  the  expiretioa  of  the  term :  Held, 
that  this  was  not  any  variance.  Burnett 
andOtkert^  Exeeuton,  T.  Lynch,  T.  7  G.  4. 

689 

18.  In  an  action  against  the  sheriff  for  a 
false  return  of  muZEs  bona  to  a  writ  ot fieri 
faciat,  the  sheriff  proved  that  he  had  seised 
all  the  goods  of  the  debtor  under  a  fieri 
faeiaa  in  another  suit,  before  the  plain- 
tiff's writ  was  delivered  to  him.  The 
plaintiffs  in  answer  proved  that  the  judg- 
ment upon  which  the  first  execution  was 
sued  out,  was  entered  up  upon  a  warrant 
of  attorney  fraudulentlv  executed  by  the 
debtor  in  order  to  defeat  the  plaintiff's 
execution,  and  that  they  gave  notice  to 
the  sheriff  to  retain  the  proceeds  of  the 
goods  levied.  The  sheriff,  on  the  first 
day  of  the  next  term,  was  served  with  a 
rule  to  return  the  writ  ot  fieri  facias  un- 
der which  he  had  first  levied*  He  did 
not  give  any  notice  to  the  plaintiffs  by 
whom  the  second  fieri  fada»  had  been 
sued  out,  that  he  had  been  served  with 
such  a  rule,  and  at  the  expiration  of  the 
six  days  mentioned  in  that  rule,  the  sher- 
iff's officer  paid  over  the  proceeds  of  the 
goods  levied  to  the  plaintiff,  at  whose 
suit  the  first  fieri  faeuu  had  been  sued 
out :  Held,  that  this  was  misconduct  in 
the  sheriff,  and  rendered  him  liable  to 
the  plaintiffs  in  the  second  execution. 

QuBcre,  whether  the  sheriff,  if  not  guil- 
ty of  such  negligence  or  misconduct, 
would  have  been  liable  to  the  action. 
WarmoU  and  Another  v.  Young,  T.  7  G.  4. 

660 

19.  Where  in  ejectment  the  plaintiff  gave 
evidence  of  some  acts  of  ownership  ex- 
ercised upon  the  land  in  dispute  by  the 
lessor's  ancestor,  and  of  a  fine  levied  by 
him  about  the  same  time:  and  the  de- 
fendant proved  some  acts  of  ownership 
by  the  vicar,  and  gave  evidence  which 
tended  to  show  that  the  land  was  for- 
merly part  of  the  church-yard;  the  judge 
refused  to  leave  it  as  a  question  to  the 
jury,  whether  the  parties  to  the  fine  had 
any  estate  of  freehold,  bat  told  them  that 
the  fine  was  a  conclusive  bar  to  the  vicar. 
On  error,  held,  that  this  was  wrong,  and 
the  judgment  was  reversed.  An  adverse 
possession  for  twenty  years  is  not  a  bar 
to  a  rector  or  vicar,  except  as  against  the 
same  incumbent  who  submitted  to  such 
possession.  Runeom  v.  Doe  on  the  demiae 
ofJ^  Cooper  (in  error,)  T.  7  0. 8.        6^  ^ 

2M).  Where  in  case  against  a  carrier  for  the 
loss  of  goods  delivered  to  him  at  Dublin 
to  be  conveyed  to  Idverpoott  it  was  ob- 
jected for  the  defendant,  that  unless  the 
goods  were  proved  to  be  duly  entered  at 
Uie  Custom-house,  Uie  importation  was 
illegal,  and  the  contract  with  the  carrier 
void:  Held,  that  iUegalitjr  is  never  to  be 
presumed,  and  that  the  defendant,  in  order 
to  raise  the  objection,  was  bound  to  prove 


that  the  goods  were  not  entered.  Sisaone 
v.  Dixon  and  Others,  T.  7  G.  4.  758 

21.  Semblef  that  the  owner  of  a  several 
fishery,  in  ordinary  cases,  and  where  the 
terms  of  the  grant  are  unknown,  may  be 
presumed  to  be  owner  of  the  soil.  Duhe 
of  Somerset  v.  FogweU,  T.  7  G.  4.        875 

22*  In  an  action  by  A^  his  wife,  and  B^  the 
declaration  stated,  that  the  plaintiffs  had 
agreed  to  let  to  the  defendant  certain 
lands ;  that  the  defendant  became  tenant 
to  the  plaintiffs,  and  in  consideration  that 
the  plaintiffs  had  promised  the  defendant 
to  perform  all  things  in  the  agreement  by 
them  to  be  performed,  the  defendant  pro- 
mised»*d£C.  The  agreement  given  in  evi- 
dence, purported  to  be  made  by  an  agent 
for  the  wife  of  A.  and  B.  only,  but  A.  had 
subsequently  received  rent  from  the  te- 
nant: Held,  that  the  consideration  was 
not  proved  as  alleged,  inasmuch  as  A. 
was  not  bound  by  the  agreement  before 
the  receipt  of  rent,  and  therefore  was  not 
a  joint  contractor  a&  mi/ib.  The  second 
count  stated,  that  the  defendant  was  te- 
nant to  the  plaintiffs,  and  in  consideration 
had  promised  to  use  the  lands  in  a  hos- 
bandlike  manner.  The  proof  was,  that 
he  had  agreed  to  farm  the  land  in  a  hus- 
bandlike  manner,  to  be  kept  constantly  in 
grass :  Held,  that  this  also  was  a  variance. 
Saundereon  v.  Griffiihe,  T.  7  O.  4.       909 

EXECUTION. 

See  BAVKRvrr,  5,  8.    Baiairr,  1. 

FINE. 

See  Evissxcx,  19. 

FISHERY. 

Where  a  subject  is  owner  of  a  several 
fishery  in  a  navigable  river,  where  the 
tide  flows  and  reflows,  granted  to  him  (as 
must  be  presumed)  before  Magna  Charta, 
by  the  description  of  *•  separaiiM  pisearuB," 
that  is  an  incorporeal  and  not  a  territorial 
hereditament,  and  a  term  for  years  in  it 
cannot  be  created  without  deed.  The  Duke 
of  Somerset  v.  FogweU,  T.  7  G.  4.        875 

FORFEITURE. 

See  AiiiensiTT. 

Where  a  copyholder  was  convicted  of  a 
capital  felon3r,  but  pardoned  upon  condi- 
tion of  remaining  two  years  in  prison, 
and  the  lord  did  not  do  any  act  towards 
seizing  the  copyhold:  Held,  that  at  the 
expiration  of  the  two  years  the  copyholder 
might  maintain  an  ejectment  for  the  land* 
against  one  who  had  ousted  him,  inas- 
much as  tEe  pardon  restored  his  compe- 
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tency,  and  the  estate  would  not  vest  in 
the  lord  without  anj  act  done  by  him. 
Doe  tk  Evaru  v.  Evans,  T.  7  G.  4.        584 

FORGED  CHECK. 

Where  a  check,  drawn  by  a  customer  upon 
his  banker  for  a  sum  of  money  described 
in  the  hody  of  the  cheek  in  words  and 
figures,  was  afterwards  altered  by  the 
holder,  who  snbstitated  a  larger  sum  for 
that  mentioned  in  the  check,  but  in  such 
a  manner  that  no  person  in  the  ordinary 
course  of  business  could  observe  it,  and 
the  banker  paid  to  the  holder  this  larger 
sum :  Held,  that  he  could  not  charge  the 
customer  for  any  thing  beyond  the  sum 
for  which  the  check  was  originally  drawn. 
Haii  and  Another  y.  FuUer  and  Others,  7 
G.  4.  750 

FRAUDS,  STATUTE  OP. 
Su  BaoKsm. 

1.  The  note  or  memorandum  in  writing  of 
the  bargain,  in  the  case  of  a  sale  of  goods 
for  the  price  of  10/L  or  upwards,  required 
by  the  statute  29  Car.  3,  c.  3, «.  17,  must 
state  the  ppce  for  which  the  goods  were 
sold.   EUmort  v.  Kingtctfte,  T.  7  G.  4.  583 

%  A  verbal  agreement  made  on  the  25th  of 
September  for  the  sale  of  a  then  growing 
crop  of  potatoes,  is  not  a  contract  or  sale 
of  any  lands,  tenements,  or  heredita^ 
ments,  or  any  interest  in  or  concerning 
them,  within  the  fourth  section  of  the 
statute  of  frauds,  but  a  sale  of  goods, 
wares,  and  merchandizes  within  the 
seventeenth  section.  Evam  v.  Roberts,  T. 
7  G.  4.  829 

FREIGHT. 

By  a  charter  party,  the  freighter  of  a  ship 
agreed  to  pay  for  her  200L  per  month  for 
six  months  certain,  and  so  in  proportion 
for  any  longer  time  that  she  might  be  in 
his  employ.    The  ship  was  to  be  kept  in 

.  repair  by  the  owner.  Before  the  termina- 
tion of  the  voyage  for  which  the  ship 
was  chartered,  certain  repairs  were  ne- 
cessary, which  occupiea  a  period  of 
twenty-eight  days :  Held,  that  the  freighter 
was  not  entitled  to  deduct  those  days  in 
calculating  the  period  for  which  he  was 
to  pay  freight  Eipley  v.  Seaifi,  H.  6  dc 
7  a  4.  167 

FREEHOLD  IN  FUTURO. 

See  Dim,  5. 

mOHWATa    teRATB. 

INCL06URE  ACT. 

1.  An  inclosnre  aet  authoiiBed  th«  com* 


missioners  to  stop  up  old  roads  in  the 
parish,  besides  those  over  the  lands  to  be 
inclosed,  provided  it  were  not  done  with- 
out  the  concurrence  of  two  justices* 
Semble,  that  under  this  clause  the  con- 
currence of  two  justices  was  necessary 
to  warrant  the  stopping  np  of  any  part 
of  a  public  footway  which  passed  through 
an  old  inclosure.  By  the  41  G.  3,  e.  109, 
s.  8,  the  commissioners  are  authorized  to 
set  out  and  appoint  the  public  carriage 
roads  and  highways,  through  and  over 
the  lands  and  grounds  to  be  inclosed, 
and  to  divert,  turn,  and  stop  np  any  of, 
the  roads  and  tracks  upon  and  over  all 
or  any  part  of  the  said  lands  and  grounds : 
provided,  that  in  case  the  commission- 
ers shall  be  empowered  by  any  local 
act  to  stop  up  any  old  or  accustomed 
road  passing  or  leading  through  any  part 
of  the  old  inclosures  in  such  parish,  the 
same  shall  in  no  case  be  done  without 
the  concurrence  and  order  of  two  jus- 
tices ;  Held,  that  under  this  section  the 
commissioners  were  authorized  to  stop 
up  or  divert  footways  as  well  as  car- 
riage roads ;  and  that  the  proviso  at  the 
end  of  the  section  was  not  confined  to 
carriage  roads,  but  extended  to  every 
species  of  ways ;  and,  therefore,  where 
the  commissioners  were  empowered  by 
the  local  inclosure  act  to  stop  up  all 
ways  passing  over  the  lands  to  be  in- 
closed, as  well  as  ways  passing  through 
old  inclosures  in  the  parish,  it  was  held, 
that  in  order  effectually  to  stop  up  a  pub- 
lic footway,  passing  partly  over  the  lands 
to  be  inclosed,  and  partly  over  an  old  in- 
closure, it  was  necessary  for  them  to 
have  the  concurrence  and  order  of  two 
justices,  and  no  such  order  or  concur- 
rence having  been  obtained,  it  was  held, 
that  a  footway  which  the  commissioners 
ordered  to  be  stopped  up,  had  not  been 
effectually  stopped,  but  continued  a  pub- 
lic footway.    Ij^an  v.  Burton,  E.  7  6.  4. 

513 
2.  Where  an  inclosure  act  directed  that  all 
great  tithes  payable  to  the  rector  of  the 
parish  should  be  extinguished,  and  that 
the  commissioners  should  ascertain  the 
net  value  of  such  tithes,  and  affix  Kfair 
ekar  annual  rent  or  sum  of  money  per 
acre  in  lieu  of  such  tithes,  and  as  an  ad- 
equate compensation  for  the  same  to  the 
rector:  Held,  that  the  rector  was,  in  re- 
spect of  such  rents,  rateable  to  the  repair 
of  the  highways.  The  King  v.  Laeey, 
Cterk,T.lQ.i.  7& 

INDICTMENT. 

Set  CossrimACT. 

1.  Indictment  for  perjury  alleged  that  on 
the  trial  of  an  indictment  against  J.  H^ 
defendant,  intending  to  injure  J.  A,  and 
to  caofc  him  to  be  wrongfolly  eon?  iote^ 
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appeared  at  a  watnesa*  and  was  sworn. 
Ae^  **  and  then  and  there  faUeljr  aod  ma- 
lioioashr  gave  false  testimony  against  J. 
A,  by  iaisely  deposing*"  dtc^  and  so  the 
jnrors  say  that  defendant  committed  wil- 
ful and  corrapt  perjary :  Held,  in  amst 
of  judgment,  that  this  count  was  bad,  for 
not-  alleging,  that  defendant.  w^fuUy,  or 
wrrupily  swore  falaely. 

Another  count-  al leged, ,  that,  at  the  trial 
of  J.  H.  he  was  found  guilty,  **  by  means 
of  the  false  and  materiid  testimony  of  de- 
fendant in  the  first  connt  mentioned;'* 
that  a  rule  mtt  for  a^new  trial- was  grants 
ed,  and- that  defendant  knowingly, falsely, 
wilfully,  and  corruptly  made  affidavit 
that  the  evidence  given,  by  him.  at-  the 
trial  of  X  H,  was  true,  **  whereaa  it  was 
false  in  the  particulars- in  the  first  count 
assigned  and*  set  forth/*  Beld,  that  this 
count  also  was-  bad<;  for  that  it:  should 
have  averred  distinctly  that  defendant 
was  sworn  as  a  witness,  and  deposed  to 
certain  facts  at  the  trial  of  J.  ^...instead 
^  of  leaving  it  to-ba  taken-  bv  intendment 
The  King  v.  S/epois,  H.  6  dt  7  G.  4.     346 

%,•  An  indictment  unden  the  39  G,  8, .e.  85, 
against  a  servant  for  embexalement, 
most  set' out- specifically  some  article  of 
the  property  embezzled;,  and  an  indictp 
ment  charging  that  the  prisoner.  **  took 
and  received,  on<  account  of  his  master, 
divers  sums  of  money,, amounting  in  the 
whole  to  a  large  sum  of  money,. to  wit, 
the  sum  of  10/^  and  aAerwards-  em- 
bezzled the  same,**  was  held.  bad,.  The 
King  v.  Flowers  T.  7  G.  4.  736 

S*  Where  a  true  bill  for  peijury  was  found, 
and  the  judge  at  the  assizes  havings' re- 
fbsed  to  try  it  on  account  of  manifest  im- 
perfections in  the  record,  a  new  bill  was 
preferred,  whereupon  the  defendant  was 
found  guilty,  but  a  new  trial  was  granted ; 
and  then  the  prosecutor,  instead  of  taking 
down  the  old  record  again,  preferred  a 
new  indictment  (for  the  same  offence,) 
and  removed  it  into  this  Court  by  eertiih 
rati,  the  Court  refused'  to  stay  the  pro* 
ceedings  upon  that  indictment^. until  the 
prosecutor  paid  the  costs  of  the  former 
proceedings.  7%e  King  r. .  T^remeanui  .T. 
7  G.  4i  761 

INFAWT. 

See  Bira  on  Excaatfai,  2. . 

INSOLVENT  ACT. 

Where  a  party  had  joined  in  a  bond  with 
the  grantor  of  an  annuity  to  secure  the 
payment  of  it,  and  afterwards  obtained 
his  discharge  under  the  insolvent  act, 
having  duly  inserted  tlie  bond  in  his 

'  schedule :  Held,  that  he  could  not  be-an- 
rested  upon  the  bond  for  arrears  of  the 

.    annuity  aAerwards  becoming  due..    Col- 

,   4Jm  V  Zi^A{/iio/,  T.  7  G.  4.  581 


INSURANCE. 

XTpon  a  policy  of  insurance  upon  ship  at 
and  from  London  to  JVhif  South  wida, 
and  at  and  from  thence  to  all  ports  and 
places  in  the  Boeflhdier  or  South  Ameri' 
00,  with  liberty  for  the  said  ship,  in  that 
voyage,  to  proceed  and  sail  to,  and  toudi 
and  stay  at*  any  ports  or'  places  whatso- 
ever, with  leave  to  take  in  and  dischaii^ 
goods  and  passengers  at  all  ports  and 
plttces  in  tlie  Channei,  Cbrk  in  Ireiand^ 
Mbddra,  Ctpeqf  Goad-  H&pe,  Si.  Hdtna. 
and  wheresoever  the  ship  might  proceed 
to,  as  well  on  this  as  on  the  other  sides 
of  the  CaptM  of  Good  Hope  and  Hentt  and 
for  all  putposes  whatsoever,  particnlariy 
to  trade  and  sail  backwards  and'fbrwards, 
and  forwards  and  backwards :  Held,  that 
after  the  arrival  of  the  sfaipat  I9iew  South 
Woks,  she  was  protected  by  the  policyso 
long  only  as  she  was  sailing  on  a  vojrage 
either  to  South  Amerieaorxo  the  Eaai  In- 
diee,  or  on  some  intermediate  vojrage, 
having  for  its  ultimate  object  the  accom- 
plishment of  a  voyage  either  to  South 
Ameriea:  or  to  the  Eaet  Indieei  BoUomku 
v.JMftHi6A7G.4  910 

JUDGMENT,  m  in  a  earn  of  Nmuuii 

S^  PaAOTtU^  Ifiu 

lURy. 

Where,  on.  the  trial  of  an  indictment  for 
petjury,  it  being  necessary  to  swear  tales- 
men from  the  common  jury  panel  to 
serve  on  the  jury,  and  one  J.  Wiiiiami 
being  called,  his  son*  i2%  H.  WiUiame^  (at 
the  request  of  his  father,  and  without 
collusion  with  the  prosecutor  or  defend- 
ant,) appeared  for  him  and  was  sworn 
and  served  on  the  jury,  he  not  being  of 
age,  nor  having  a  qualification  by.  estate^ 
nor  being  on  any  panel:  Held,  that  there 
was  a. mistrial,. and  that  a  rule  obtained 
for  a  new  \rial  must  be  made  absolute. 
ThtKingY.  7>emeame,H.  6  &  7  G.  4.  354 

JUSTICES. 

1*.  Upon  an  appeal  against  an  order  for  the 
allowanoe  of  overseers*  accounts :  a  ma- 
gistrate, a*  rated  inhabitant  of  the  parish, 
cannot  vote  either  on  the  determination 
of  the  appeal,  or  on  a  question  as  to 
granting  a  case  for  the  opinion  of  this 
Court.  The  King  v.  G%Adriage  and  Others, 
E.  7  G.  4.  463 

2.  The  13  O,  3,  e.  78,  a,  48;  requires  that  the 
accounts  of  the  surveyors  of  the  high- 
wavs  should  be  laid'  befbre  one  justice, 
and  if  he  refuses  to  allow  them,  they  are 
to  be  taken  before  the  justices  at  petty 
sessions,  .where  such  parts  as  are  objected 
to  by  the  one  justice  are  to  be  examined, 
and  to  be  allowed  or  disallowed  as  the 
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justices  thinit  fit:  Heidi  that  the  jnstloes 
At  petty  sessions  have  no  originw  juris- 
diction over  theaocotiDts;  and  an  order 
having  been  made  by  them  for  the  allow* 
aoce  of  a  sarreyor's  accounts^  which  had 
not  been  previoasly  laid  before  one  jns- 
tice,  the  Court  granted  a  certiorari  to  re- 
move it,  and  quashed  the  order.  The 
King  V.  The  JudUm  of  Sameraetehire,  T. 
7  G.  4.  816 

LANDLORD  AXD  TENANT. 
See  BAvaaupr,  9.    Dfecn,  0.    Liisft. 

1  Tenant  from  year  to  year  at  a-  i«nt  pay-^ 
able  half  yearly,  without  giving  any  no- 
tioe  to  the  landlond,  quitted  the  premises 
ar  the  expiration  of  the  eurrent  year. 
Before  the  next  half  year  expired,  the 
landlord  let  the  premises  to  another  te- 
nant, who  occupied  the  same :  Held,  that 
the  landlord  was  not  entitled  to  recover 
rent  from  the  first  tenant  from  the  expi- 
ration of  the  current  jFcar,  when  he 
qiiitted  the  premises,  to  the  time  when 
the  landlord  re-let  the  same  to  the  second 
tenant   HaU  v.  Burge$9iB.  7  G.  4.      333 

U.  Land  belonging  to  a  parish  was  occupied 
by  A^  and  he  paid  rent  to  the  church- 
wardens. They  executed  a  lease  of  the 
same  land  for  a  term  of  years  to  B^  and 
gave  A.  notice  of  the  lease.  In  an  action 
for  use  and  occupation  by  B.  against  A.i 
Held,  that  A,  was  not  estopped  by  having 
paid  rent  to  the  churchwardens  from  dis- 
puting B.'s  title,  and  that  the  latter  could 
not  derive  a  valid  title  from  the  church- 
wardens. Phiilipay.Pearee,  E.7  G.4.  433 

LARCENY. 

the  statute  3  G.  4  e.  38k  a.  9,  enacts,  that  if 
any  servant  shall  steal  any  money  from 
his  master,  and  shall  be  convicted  thereof, 
and  be  entitled  to  the  fteneJU  of  clergy,  he, 
instead  of  being  subjected  to  such  pun- 
ishment as  may  now  by  law  be  inflicted 
upon  persons  so  convicted  and  entitled 
to  benefit  of  clergy,  shall  be  transported 
for  fourteen  years :  Held,  that  a  servant 
convicted  of  petit  larceny  was  not  within 
the  meaning  of  this  statute,  and  that  he 
was  subject  to  be  transported  for  seven, 
years  only.    The  King  v.  Ettie,  E.  7  G.  4. 

395 

LEASE. 

t:  In  an  action  by  a  lessee  against  the  as- 
signee of  a  lease,  the  plaintiff  having 
proved  the  execution  of  the  counterpart 
of  the  lease,  the  defendant  put  in  the  ori- 
ginal lease,  which  was  produoed  by  a^ 
party  to  whom  he  had  assigned  iU  Held, 
that  it  was  not  necessary  ibr  the  plaintiff 
.  to  call  the  snbscriblDg  wimess  to  prove 
the  execution  of  the  lease.    The- lessee, 


by  deedi  polU  assigned  his  interest  in 
the  dOmised'  premises  \o  A^  subject  to 
the  payment  of  the  rent  and  the  per- 
ibnnanoe  of  the  covenants  containea  in 
the  lease.  A\,  took  possession  and  oo- 
cupied  the  premises  under  this  assign* 
meat,  and  before  the  expiration  of  the 
term  assigned  to  a  third  person.  The 
lessor  sued'  the  lessee  for  breaches  of 
covenant  committed  during  the  time  that 
A.  continued  assignee  of  the  premises, 
and  recovered  damages  against  the  les- 
see !  Held;  that  the  lessee  might  maintain 
an  action  upon  the  case  founded  in  tort 
against  Ax  for  having  neglected  to  perform 
the  covenants  during  the  time  he  contin- 
ued assignee,  whereby  the  lessee  sustain- 
ed damage.  BumeUiondOthin^Exeeuian, 
y.  Lyii€A,T.  7  6.4.  689 

9.  Where  a;  lease  contained  a  proviso  ibr 
re-entry  if  the  lessee  committed  waste  to 
the  value  of  10s.,  and  the  lessor  re*en- 
terad  and>  brought  ejectment  in  conse- 
quence of  the  tenant's  having  pulled 
down  some  old  buildings  of  more  than 
10*.  value,  and  substituted  others  of  a 
different  description :  Held,  that  the  wttste 
contemplated  in  the  proviso,  was  waste 
prodocing*an  injury  to  the  reversion ;  and 
that  it  wa»  a  question  for  the  jury, 
whether,  under  all  the  circumstances, 
snoh  waste  to  the  value  of  lOt.  had  been 
committed.  Doe  dem.  Earl  of  Darlington 
y.asfiff.on^OfAer^T.  7G.4.  8S5 

LIBBL. 

SU  PuUDtVAi  6. 

LIOENBE. 

Set  SvmxarcB^ .  6.    PLBADixai  9. 

LIMITATIONS*  STATUTE  OF. 

1.  The  stattite  of  limitations  is  a  bar  to  an 
action  of  trover,  commenced  more  than 
six  years  after  the  conversion,  although 
the  plaintiff  did  not  know  of  the  conver- 
sion until  within  that  period,  the  defend- 
ant not  having  practised  any  fraud  in  or- 
der to  prevent  the  plaintiff  from  obtain- 
ing that  knowledge  at  an  earlier  period. 
The  declaration  was  filed  generally,  as 
of  MiehaelnioM  term :  Held,  that  the  de- 
fendant might  give  evidence  of  the  time 
when  it  was  actually  filed,  in  order  to 
sQpport  the  allegation  in  his  plea,  **  that 
the  cause  of  action  did  not  accrue  within 
six  years  next  before  the  exhibiting  uf 
the  plaintiff'^  bill.''  Granger  v.  GeorgCy 
Hi  6  &  7  Oi  4i  149 

9.  A  declaration  stated  that  the  plaintiff 
had  contracted  with  A.  B.  to  lend  him 
the  sum  of  30002.  at  interest;  the  repay- 
ment, with  interest,  to  be  secured  by  a 
warrant:  of  attorney  and  certain  mort- 
gages of  fneboldand  leasehold  premises. 
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provided  thpy  should  be  foand  to  be  a 
sufficient  security  for  the  same;  that  the 
plaintiff  retained  defendant  as  an  attor- 
ney, to  ascertain  whether  they  would  be 
a  sufficient  security ;  that  the  defendant 
accepted  such  retainer*  and  that  it  became 
his  duty  to  use  due  care  and  diligence  to 
ascertain  whether  the  warrant  of  attor- 
ney and  mortgages  would  be  a  sufficient 
security  for  the  repayment  of  the  3000/.. 
and  interest  Breach,  that  defendant  did 
not  use  due  care  and  diligence  in  that 
behalf,  but  wholly  neglected  so  to  do, 
and,  on  the  contrary,  falsely  represented 
to  the  plaintiff,  that  the  warrant  of  attor- 
ney and  mortgages  would  be  a  sufficient 
security  for  the  repayment  of  the  30002., 
with  interest,  whereupon  the  plaintiff 
lent  the  30002.  to  A.  B. ;  that  they  were 
not  a  sufficient  security,  by  reason  where* 
of  the  plaintiff  had  wholly  lost  the  inter- 
est due  and  payable  on  the  said  sum  of 
80002.,  amounting  to  a  large  sum,  to  wit, 
the  sum  of  10002.,  and  was  likely  wholly 
to  lose  the  said  principal  sum  of  30002. 
At  the  trial  it  appeared,  that  in  the  year 
1814,  the  defendant  had  been  retained  by 
the  plaintiff  to  ascertain  whether  the 
warrant  of  attorney  and  mortgages  were 
a  sufficient  security  for  the  30002.  and 
interest,  and  that  at  that  time  he  repre- 
sented they  were  so.  In  the  year  1820, 
(the  interest  to  that  time  having  been 
regularly  paid.)  it  was  discovered  that 
the  warrant  of  attorney  and  mortgages 
were  not  a  sufficient  security :  Held,  that 
the  misconduct  or  negligence  of  the  at^ 
tomey  constituted  the  cause  of  action, 
and  that  the  statute  of  limitations  began 
to  run  from  the  time  when  the  defendant 
had  been  guilty  of  such  misconduct,  and 
not  from  the  time  when  it  was  discovered 
that  the  securities  were  insufficient 
HoweU  V.  Young,  H.  6  &  7  G.  4.  259 
3.  Where,  in  ejectment,  A.  was  admitted  to 
defend  alone  as  landlord,  and  died  before 
the  temliination  of  the  action,  having  de- 
vised all  his  real  estates  to  B,,  and  the 
statute  of  limitations  prevented  the  lessor 
of  the  plaintiff  fron>  bringing  a  fresh 
ejectment,  the  court  gave  him  leave  to 
sign  judgment  against  the  casual  ejector 
in  the  old  suit,  and  issue  execution  there- 
on, unless  B,  would  appear  and  defend 
the  action  as  landlord.  Doe  dem.  Grubb 
V.  Grubb,  E.  7  G.  4.  457 

LUNATIC. 

Where  a  tradesman  supplied  a  person  with 
goods  suited  to  his  station,  and  after- 
wards, by  an  inquisition  taken  nnder  a 
commission  of  lunacy,  that  person  was 
fotmd  to  have  been  lunatic  before  and  at 
the  time  when  the  goods  were  ordered 
and  supplied:  Held,  that  this  was  not  a 
•ufficient  defence  to  an  action  for  the 


price  of  the  goods,  the  tradesman  at  Ae 
time  when  he  received  the  orders  and 
supplied  the  articles  not  having  any  rea- 
son to  suppose  that  the  defendant  was  a 
lunatic.  Baxter  and  Another  v.  The  Earl 
of  Fortimouth,  H.  6  dk  7  G.  4.  170 

MANDAMUS. 

Whether  a  conviction  of  a  waterman  for 
carrying  in  his  boat  upon  the  river 
ThameM  more  persons  than  are  allowed 
by  law,  must  be  founded  upon  testimony 
given  upon  oath,  qwere. 

That  point  being  doubtful,  the  Court 
refused  a  mandamus  to  compel  a  magis- 
trate to  enforce  the  conviction.  JKerv. 
Broderip,  Esq.,  H.  6  &  7  6. 4.  339 

MARKET. 

The  king  granted  to  A,  that  he,  his  heirs 
and  assigns,  should  have  and  hold  a 
market  in  a  place  therein  described,  and 
within  certam  specific  limits  there,  for 
the  buying  and  selling  of  all  kinds  of 
vegetables,  fruits,  flowers,  roots,  and 
herbs.  The  grantee  of  the  market  had, 
for  his  own  profit,  permitted  part  of  the 
space,  within  the  limits  described,  to  be 
used  for  other  purposes  than  those  spe- 
cified in  the  grant  The  remaining  part 
of  the  space,  within  which  the  market 
was  to  be  held  by  the  terms  of  the  grant, 
became  insufficient  for  the  public  accom- 
modation, and  there  was  not,  on  ordinary 
occasions,  space  within  the  market  for 
carts  and  wagons  resorting  thither  with 
vegetables,  d:c.  Held,  that  the  lord  of 
the  market  could  not  maintain  an  action 
against  an  individual  for  selling  vegetap 
bles  in  the  neighborhood  of  his  market, 
and  thereby  depriving  him  of  loll,  even 
at  a  time  when  there  was  room  in  the 
market,  without  showing  that,  on  the  day 
when  the  sale  took  place,  he  gave  notice 
to  the  seller  that  there  was  room  within 
the  market.  Prince  and  Another  v.  Lewia 
and  Another,  E.  7  G.  4.  363 

MARRIAGE. 

A  child  bom  in  Seottand,  of  unmarried  pa- 
rents, domiciled  in  that  country,  and  who 
afterwards  intermarry  there,  is  not  by 
such  marriage  rendered  capable  of  in« 
heritiug  lands  in  Engtand,  Doe  dem, 
BirtwhuUe  v.  Varditt,  £.  7  G.  4.  438 

MASTER  AND  SERVANT. 

Where  the  owner  of  a  carriage  hired  of  a 
stable-keeper  a  pair  of  horses  to  draw  it 
for  a  day,  and  the  owner  of  the  horses 
provided  a  driver,  through  whose  negli- 
gent driving  an  injury  was  done  lo  a 
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hone  beloiiging  to  a  tthird  penon :  Held, 
by  AbMl,  C.  J.,  and  LUikdak,  J^  that  the 
'kwner  of  the  carriage  was  not  liable  to 
be  saed  for  such  injuir.  Baylty  and  Ho^ 
royd  Js.  diueniienta*  Laugher  y.  Pomier, 
T.  7  O.  4.  547 

MERGER. 

A,  was  lessee  of  premises  for  a  term  of 
twent7'K>ne  years,  which  wonld  expire  at 
Miehaelmag,  1809.  In  December,  1799,  A, 
took  a  farther  lease  of  the  same  premises 
for  sixty  years,  to  commence  from  Af»- 
ehatlmaa  1809.  The  lessor  died  in  De- 
etm^,  1800,  and  devised  the  premises  in 

Siestion  to  A^  the  lessee,  for  his  life, 
y  lease  and  release,  A,  in  1806  convejred 
his  life  esute  to  B,  Held,  that  J/s  inte- 
rest in  the  lease  of  1799,  which  was  to 
commence  in  1809,  was  not  merged  in  his 
estate  for  life.  Doe  dtm,  SawSnge  and 
Othen  ▼.  Walker  and  (Mkere,  H.  6  &  7  O. 
4.  Ill 

NOTICE  OP  APPEAL. 

See  AwwMAU 

OVERSEER. 
See  Af  riAi,  9. 

OUTLAWRY. 

Where,  in  error,  to  reverse  an  outlawiy,  the 
error  assigned  was,  that  before  and  at  the 
time  of  awardini?  and  issuing  the  exigifo' 
eiae,  the  plainliiT in  error  was  beyond  seas ; 
and  defendant  pleaded,  that  before  the 
awarding  and  issuing  of  the  ea^faeiae^ 
plaintiff  in  error  of  his  fraud  and  covin, 
and  in  order  to  defeat  defendant  of  the 
means  of  recovering  his  just  debt,  and 
Ibr  the  purpose  of  avoiding  the  said  out- 
lawry, voluntarily  left  the  reaUn  of  Enf- 
landf  and  of  such  his  fraud  and  covm 
voluntarily  remained  in  parts  beyond  the 
teas  until  after  the  outlawry,  whereupon 
issue  was  Joined  and  found  for  the  de- 
fendant: Held,  that  the  plea  was  not  an 
answer  to  the  assignment  of  error,  and 
diat  Judgment  of  reversal  of  the  outlawry 
should  be  entered  for  the  plaintiff  in  error 
manobetanievertdieto,  B^anr.Wageiaf^ 
(in  error,)  B.  7  G.  4.  314 

OVERSEERS. 

4  pauper,  being  easnally  in  the  parish 
of  ii.,  met  with  an  accident  which  dis- 
abled her,  and  which  required  immediate 
medical  assistance.  The  constable  of 
that  parish  improperiy  removed  her  to 
her  own  ,(which  was  the  adjoining) 
parish,  and  sent  for  the  surgeon  of  that 
parish  to  attend  heri  Held,  that  it  was 
dM  da^  of  the  pariah  officers  of  A,  to 
Vol.  XI.— 07  S 


have  taken  the  pauper  to  the  nearest  con* 
venient  house  in  A^  and  to  have  provided 
medical  attendance  there,  and  that  they 
could  not,  by  improperly  removing  her 
to  another  parish,  relieve  themselves 
from  the  liability  which  the  law  had,  in 
the  first  instance,  east  upon  them,  and 
that  they  were  therefore  liable  to  pay  the 
surgeons  bilL  Tbmltiuoit  v.  Bentati,  T.  7 
G.4.  738 

PARDON. 

Su  CoVTBO&BSa. 

PARTNERSHIP. 

1.  An  attorney  entered  into  a  written  con- 
tract, whereby  he  agreed  to  take  into 
partnership  in  the  business  of  an  attor- 
ney, a  person  who  had  not  at  that  time 
been  admitted;  no  time  was  expressly 
fixed  for  the  commencement  of  the  part- 
nership: Held,  that  no  tifaie  being  ex* 
pressly  appointed,  the  partnership  com- 
menced from  the  date  of  the  agreement 
H'Z^^iaiiM  ▼.  Jonee,  ^.  6  dt  7  G.  4.        108 

%.  A^  B^  and  C  were  in  partnership  in 
trade.  A.  retired  from  the  firm,  and  no- 
tice of  that  fact  was  given  to  Z).,  a  cre- 
ditor of  the  firm,  and  Siat  B.  and  C.  con- 
tinued the  business,  and  assumed  the 
funds,  and  charged  themselves  wiA  the 
debts  of  the  partnership.  The  balance 
due  to  D  was  transferred  to  his  credit  by 
the  new  fifm,  and  D,  was  informed  of 
this  transfer,  and  assented  to  it  He  a^ 
terwards  drew  upon  the  new  firm  for  a 
part  of  this  balance,  and  they  accepted 
and  paid  his  bills.  The  new  firm  having 
become  insolvent,  it  was  held,  that  C 
continued  liable  for  the  debt  due  to  D.  from 
the  old  firm.  Dwrid  v.  EUiee,  H.  S  A 1  O. 
4.  196 

3.  Where  A.  the  keeper  of  a  coach  office, 
and  a  part-owner  in  several  coaches, 
made  a  contract  with  B,  for  the  carriage 
of  parcels  which  he  was  in  the'  habit  of 
sending  from  that  office  to  vanous  places : 
Held,  that  this  bound  the  owners  of  all 
the  coaches  in  which  A.  was  a  part  owner, 
and  as  well  those  who  became  partners 
after  the  making  of  the  contract  as  those 
who  were  so  before,  Heleby  and  Othen 
Y.MemeandOthere.lL'lG  4.  504 

PAVEMENT  COMMISSIONERa 

Bee  BAvsaorr,  6, 7. 

PAYMENT. 

1.  A^  on  the  18th  of  JfarvA,  1834,  paid  into 
the  ToliMct  country  bank  a  quantity  of 
notes  of  a  bank  at  Barimouth  to  bear  in- 
terest from  that  day.  The  TWnemi  bankers 
sent  the  notes  early  on  the  following  mom* 
ing  to  the  i>ariiiioiiM  bank.  Upon  the  it 
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e^ipt  of  them  tEere,  the  latter,  aocordin^ 
to  iheir  Qsual  course  of  dealing  with  the 
Taineit  bankersi  gave  them  credit  in  ac- 
count for  the  attoimtof  the  nbtes.  The 
course  of  husiness  l>etweenthe  two  banks 
was,  that  if  the  Toineu  bank  received 
notes  of  the D&rtnumik'htLnk  in  the  coarse 
of -the  day<  they  sent  the  notes  oti  the  fol- 
lowing knoming  to  the  Dartmouth  bhnk. 
If  the  Dartmouth  bank  received  notes  of 
the  Totnett  bank,  thfBy;  at  the  close  of  the 
business  of  the  day,  sent  them  to  the 
Jhtness  bank.  If  the  bAlaeee  of  the  day 
was  in  favor  of  either  bank,  the  amount 
was  paid  by  a^' bit!  iMh  th^ir  respective 
agents  in  London,  The  Dartmouth  bank 
cbntfnued  to  pay*  their  nfoCM  mrtil  •  the 
evening  of  theldth  I  HMd;thkVtot)et^eti 
A!  and  the  Tbiftetf  >battkeT6»  the-l&kin^  of 
ctMtt  in  aecbunt'ftr  the  a4ntmmk)f^tKe 
DartmmUh  nbtetl  was  equitafent  tc^  ph^- 
xnent  to  the  ThMeit  bankers^  aiid«  thierre- 
ftre,  that  A,  was  eMItTed  to  retort  the 
aSMountfrom  thtem.  GiUmr&y'  Wue,n. 
eJ«7G.4.  134 

a;  A,  being  indebted  td  B\,  the  latter  agreed 
to  accept  the  atooant  hy  instalintent^,  C. 
tihdertaking  to  gaarahtee  thepaymebtof 
them.  On  thie  day  after  tl^  fiV&t '  in»tM- 
stent  became  d&^,'C.' remitted  t<!ii7!:'the 
ainount  partly  in  bills  not 'then  dtie;  and 
partly  in  bank  n6t€s:  A' wfote,  acknow- 
ledging the  re<^ipt  of  the  bills  ahd  notes, 
and  said;  they  shoali  be  pfaced  to  il.''s 
aceounl :  Held,  that  although  he  wa.s  not 
lA>u6d  to  acbept  the  rettittlince  so'  nftadfe, 
y^t  having  done  sb,  he  hhd' thereby 
^^ved  all  objectioat6th;e  time 'when  >it 
i^s  sent,  or  the  manner  in  ^svhleh  it  ¥^s 
made  up,  and  that' he  could  not'aifte)r* 
wards  maintain  an  action'  a'gni  Ast  'A\  upon 
the  ground  or  his  having  failed  t6  pay 
the  first  instalment  Shijioa  agid  AnMtr 
r:  A  Camn,  E;  7  Qi  4.'  378r 

PBNAL  ACTION. 

file  3  Oi  4, «.  186, «:  eSy  enaels;  «<That:no 
trmtee  of  anytuniiitke  road'  sliall-  hihre 
any  share  or  interest  in^  or  be  in  any 
manner < direettyof  indirtetly oeiioeriked 
in  any  contretet  or  bargain  fornMikin^^or 
rtpairing^*or-in  any  #alo  reiattiag^  t*  the 
road  for  which  he  shall  act ;  nor  shall 
any  sh^h'  tmsiM  \€%  oVrt  ibr  bAr^^  any 
wagon,  wain,  cart,  Ac^or  any  horse,  &c., 
for  the  use  of  anyr  tufftpiMe  road  for 
which  he  shaii  ad  at  a  trustee,  nor  by  him- 
self or  any  other  person  for  or  on  his 
account  directly  or  indirectly  receive  any 
sum  or  sums  of  money,  to  his  use  or  ben- 
efit out  of  the  tolls  collected  on  the  road 
forwhich  he  shall  act  during  the  time  he 
sfaali  be  aoting  •»  a  trustee  of  sach  road, 
and  that  every  trustee  so  otfending  shall 
for  every  such  oflbnce  forfeit  iDOi." 
8ect  143  enacts,  •«Th'at  if  the  penalty 


shall  exeeed'tlM  sum  ot  SOl,  it  shaH  bk 
r^coverible  ^y  abtton'of'debt  in  any 'of 
the  stipefiOr  courts,  and  the  ptainti^if 
he'recovier  la  any«nch  action,  sh^U  have 
full  costi,  provided  thu  there  shall  net 
be  more  than  one  recovery  for  the  salAe 
offence,  and  that  twenty-one  days  notice 
be  given  to  the  party* oCending  previous 
to  the  commencement  of  such  action, 
and  that  the  same  t)e  commenced  within* 
three  caleader  months  after  the  offenee 
for  which  such  action  is  brought  shall 
have  been  committed.**  One  A:  had  con- 
tracted with  the  trustees  of  a  turnpike 
road  to  make  certain  improvements  oh 
the  road,  aad' he  agreed  t6  perform  thb 
same  for  a  specific  sum.  One  of  the 
trnstees  afterwards  agreed  with  A.  to  let 
him  his-  hiorses  and  c^rt  at  the  rate  of  5k. 
per  day^  and  he  dfd  so  let  them,  and  lUinr 
were  used  on  that  part  oHhe  road  which 
was  agreed  to  be  improved  by  A. :  HeU, 
that  the  trustee  was  liable  to  the  penttty 
imposed  by  section  65  of  the  act 

In  the  notice  of  action^  it  was  not 
suted  that  the  defendant,  at  the  time 
when  he  let  his  oaft  and  horse  to  hire, 
was  a  trustee  acting  in  execution  of  tike 
act:  Held,  thai 'the- natioe  was,  therefore* 
bad. 

Held,  also,  that-»>pafty  omitting  to 
give  the  notice  required  by  act  of  par- 
liament was  barred,  net  merely  of  his 
right  to  recover  the  costs  of  his  action, 
bnt- of  hia  right  of  aetion- altogether. 
7bisNy.  V.  Whittf  H.  6^  7  0. 4.  IftT 

Siee  Iwniwitatr,  1. 
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V.  Bjctm*  lihtoeMlal  per^one  cAnnot 

lish  actaim  to  seals  in  the  bedy  of- r. 

pnHsh  churehf  wfthont  proof  of  a  pve- 

scHtrtive*  title ;  and,  tMBretbro',  if  theyme 

inthe  ebctcsiaMlienl' court  to  be  qoided 

;   in  tbfe  nbssessfotf  <  of-  sftieh  8e«ts»  this 

'   cotitt  win  grtnl'  a  pMhibHion;     fliiiiirfii, 

;    tB^  they  dLunOt  eMAMish  such  a  claim 

I   eVenbypiTeMrlMiea:'  BMrfewv.  M^Mte, 

:    Hi  6  At  7*0*  4J 

fL  Tbte  3  6. 4,  c  12(h  «.  65,  enacts.  «Tbnt 
no  trustee  of  any  tntnftike  road  shall 
have  any  share  or  interest  in,  or  be  in 
any  manner-  directly-  or  indirectly  con- 
cerned in  any  contract  or  bargain  for 
making  or  repalftn'g;  or  in  any  way  rtAa^ 
ting  to  the  r<>kd  fbr'Wfalch'  he  shall  a«; 
nor  shall  any  svdf  trtx^ee  let  out  forMre 
any  wagon,  wnin,  curt,'  dfcc.,  or'  any  horfte, 
Ac,  for  the  tfse  of  any  tnnit)1lce  Tot«y|br 
tbhkhhe  9htit  aH'oM  a'  tmstee  nt>r  by  1nln- 
self  of  \^  any.  otl^er  person -for  or' or  his 
account  difftfctrt  oTiiMlrtctljr  receive'aliy 
.  sumor  sumsofniitmay'tohisiise^rtka- 
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efk  out  of  the  tolls  collected  oa  tke  road 
for  wbiclL  he  shall  act  daring. the  time  hie 
sl^aU  "be.  actingjaa  a  tmatee  of  sooh  road, 
ami  that  ererjr  trustee  so  oflendiiig  shall 
for  every  such  offence  forieii  lOOL" 
Sect.  143  enacts,  ''That  if  thb  penalty 
shaU  exceed  the  stun  of  30£^,it  shall  be 
recorerable.  by  action  of 'debt  in  any  of 
the  superior,  coorts,  and  the  plaintiff^  if 
he  recover  in  aav  such  action,  shall  have 
full  costs,  provided,  that  there  shall  not 
tw  more  than  one  recovery  for  the  same 
offence,  and.  that  twentyK)ne  dajrs  notice 
be  given  to  the  party  offending,  previous 
to  the  commuencemeat  of  such  action, 
and  that  the  same  be  commenced  within 
three  calender  months  afier  the  offence 
foe  which  such  action  is  brought  shaU 
have  been  conunitted^  One  A.  had  coor 
traeted  with  the  trustees,  of  a  turnpike 
road  to  make  certain  improvements  on 
the  road,  and  he  agreed  to  perform,  the 
same  for  a  spectoe  snmu  One  of  the 
tmslees  afterwards  agreed  with  A*  to  let 
him  his  horses  and  cart  .at  the  rate  of  5$. 
per  day ;  and  he  did  so  let  them ;  and  they 
were  used  on  that  part  of  the  road  which 
was  agreed  to  be. improved  by  A.i  Held, 
thai  the  trustee  was  liable,  to  the  penalty 
imposed  by  sectk>a.  6&  of  the  act. 

la  the  notice-  of  aetion«  it  was  not 
stated  that. the. dtfftttdantv.ai  the  time 
whea  he  lel.his>  cact  and- horsed  to  htie, 
was  ft  tTVMieemiing  in  ezeeiMiea  of  die 
set:  HeU^.thaltkftiielacewas^ therefore, 
badk 

Ueld;.alsov  that,  a:  parly  ontttiag  to 
ghre  thenoljoer  reqiwed  by  the  act  >of  :par- 
Uament  was  barred,  not  merely  of-  his 
right  to  recover  the  costs  of  his  action, 
IStKk  of '  his  right  of  aetion*  altogecber. 
Tbtseesr  ▼•  WhUe^  H.  &^  T  G*  4;  1S5 
«  The  statute  of  limitations  is  a  bar  to  an 
action  of  trover,  conunenced  more  than 
six> years  after  the  conversion,  although 
the  plaintiff' did  not  know  of  the  conveiw 
sion  until  within  that  pieriod;  the  defeud- 
aat  not  having,  practised  any  ttwid  in  or- 
der to  prevent  the  plaintidT  from  obtain- 
ing that  knowlMge  at  an  earlier  peri6d« 

The  d^laration  .was  filed  generally;  as 
ot  MicfiodmoM  termf  Held,  that  the  d6- 
fendant  might  give  evidence  of  the  time 
when  it  waa  actually  filed,  in  order  to 
support  the  allegation*  ia.  his  .plea,  **  that 
the  cause  of  action  did  not  accrue  within 
six  years  next  before  the  exhibiting  of 
the  pjaintifT's  bill.**  Orwnm  v,  Otan^ 
H:6dd7:G.4.  149 

4. .  Wherr  a  «oBBsissioax»f  bankrupt  issued 
aijaiASt  a- .person  then  ia  custody  at  the 
snit4>f  the  p^tioaiag*  crediton  and  who 
aiterwards  applied  to  the  Court  of  K.  B« 
and  obtained,  his*  discharge  under  the  49 
6. 3,  &  13J,  fj  14r  oa  the  ground  that. he 
had  become  bankrupt, and  that.his^de- 
tainifig.  ctediloA  had  itfoved  under  the 


commission:  Held* that  he  couU  not,JB 
an  action  against. the  assijpiees,  dispute 
thlB  validity  of  the  conunissioo*.  Wotsoit 
v.  Wiiee,H.6&7G^4.  153 

6.  Where  a  tradesman,  supplied  a.  person 
with  goods,  suited  to  his  station,  and  aiter- 
wasds,  ix^  aa  inquisiUoa  taken  •  under  a 
commission  of  lunacy,  that  person  was 
found  to  have  been  lunatic  before  and  at 
the  time  whea. the  goods  were  ordered 
and  supplied :  Held»  thai  this  was  not  a 
sufficient,  defence  to  an  action  for  die 
Pficeof  the  goods,  the  tradesman  at  the 
time  when  he  received! the  orders  and 
supplied  the  articles  not  having  any  rea- 
son to  suppose  thai  the  defen&nt  was  a 
lunatic.  Baxier^imd  AnolAtr  y.  The  Bad 
o/JVir<MioiiM,H.  6de7  0«4.  170 

Q  The  first  publisher  .of  a  libellous  oc  im- 
moral work  cannot  <maiatain  anactiea 
against  any.  persoa.  for  publishing  a 
pirated  edi^on* .  SiockiaU  v.  Onwkyn^Vi* 
&A;7G.4.  173 

7;  Words  spoken  of  raa  iokeeper  imputing 
insolvency  are  actidnaUe,  although  at 
the  time  when  they  were  spoken,  an  ion- 
keeper,  was  not  snbj^t  to  the  tMinkruut 
Uwsl  WkUUtuOfm  r*  GUutmn^  H.  6  A7 
G.  4.  18D 

a  li a««etitaagaiBsttha baak^orS^lsnA 
the  deeteraiioa  stased  tkisttfaispli^tiff^waa 
lawiUlf  possessed  *of.  certain '3  per  cent 
anamtiss'  im^  tltr '  careK>f  f  the  <  defendants, 
a»d'  staadiag  in  .theirs  bboks'  in  the  aame 
of  the  plaintiff;  for'  the  porpese,  amongst 
oA'er  things,  of  paying  him  all  the  div^ 
dends  whidi  migiit  accrue  due  in  respect 
of  the  slock,  whilst  the  same  should  not 
be  transferred  ia  the  said  books  with  .the 
authority,  of  the  plaintiff;  and  that. the 
plaintiff*  was  entitled:  to  the.  stock,  and 
that  I  it.  had  not.  been,  transferred  in 
the  books  to  any  persoa  by.  his  order  or 
aathority,.and  thereiqxNk  it: became  the 
duty  of  the  defwidants  te  pay. to  the  plaia- 
tiif  the-  dividends  whilst,  the  same  waa 
net  transferred,  yet.  the  defendants*  iJr 
though  requesled^.had  not.  paid'  them: 
Held,  upon  error,  that.  this,  declaration 
was  bad,  on  the  ground  that  it  did .  not 
appear  that  the  dividends  had'  ever  been 
issued  by  government  to  the  bank,  and 
that  until  they  were  issued,  it  was  not 
the  doty  of  the  bank  to  pay  them.  Tht 
G&vemor  and'  Cbmpmfjf  of  the  ^ankof 
Bfkgkmd  V.  Dam9  ( m  trror,)  H:  6  de  7  G. 
4:  1B5 

9,  Heclaration  stated,  that  one  A:  was  seised 
ia.fee  of  a  messuage  or.  inn.  and  yard 
thereto  adjoioiag.  and  by  indenture  de- 
mised the  same  to  the  plaintiflTfor  a  term 
of  years,  which  was  undetermined';  thai 
the  def(^nd&nt  was  possessed  of  a  certain 
other  yard  next  to  and  adjoining  the  pre* 
mises  of  .the  plainuff;  as  tenant  thereofto 
i4<ff.;,and  that  the  defendant  and  his 
ItLodlord  granted,  to  A^  his  heirs  and  as« 
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ligns,  license  and  anthoritf  to  make  and 
construct,  at  the  costs  of  J.,  a  certain 
gutter  or  drain  from  and  oat  of  the  said 
messuage  or  inn,  into  and  across,  and  out 
of  a  certain  part  of  the  vard  of  the  de* 
fendant,  unto  and  into  the  yard  of  the 
plaintiflT;  and  that  A^  his  heirs  and  as- 
signs* and  his  farmers  and  tenants,  occu- 
piers of  the  messuage  and  yard,  should 
hare  the  foul  water  collected  in  the  scul- 
lery of  the  said  messuage  or  inn,  to  run 
and  flow  from  and  out  of  the  same, 
through  and  along  the  said  gutter  or 
drain,  into,  upon,  over,  across,  and  out  of 
the  said  part  of  the  yard  of  the  defendant, 
unto  and  into  the  yard  of  the  plaintiflT,  for 
so  long  time  as  need  and  occasion  should 
require  for  the  convenient  occupation 
of  the  messuage  or  its  appurtenances. 
Breach,  that  defendant,  without  notice, 
obstructed  the  drain.  Another  count 
stated  the  grant  to  be  for  so  long  time  as 
the  defendant  should  be  and  continue  in 
possession  or  occupation  of  the  saidlas^ 
mentioned  land,  or  so  long  as  the  same 
should  be  requisite  for  the  convenient 
occupation  of  the  messuage.  It  appeared 
in  evidence,  that  the  license  to  construct 
and  continue  the  drain  was  by  parol: 
Held,  that  as  the  right  claimed  in  tJie  de- 
claration was  a  freehold  right,  assuming 
that  it  was  an  easement  only  upon  the 
land  of  another,  and  not  an  interest  in 
the  land,  it  could  not  be  created  without 
deed.  HewUnn  v.  ^jbmmhi,  H.  6  &  7  G. 
4.  S91 

10.  Indictment  for  peijnry  alleged,  that  on 
the  trial  of  an  indictment  against  J,  H^ 
defendant,  intending  to  iniure  J.  H^  and 
to  cause  him  to  be  wronmlly  convicted, 
appeared  as  a  wimess,  and  was  sworn, 
&C.,  »*  and  then  and  there  ialsely  and  ma^ 
liciouslv  gave  false  testimony  against  J. 
JL^  by  falselv  deposing,"  Ac  and  so  the 
jurors  say,  that  defendant  committed  wil- 
tfol  and  corrupt  perjury:  Held,  in  arrest 
of  judgment,  tiiat  this  count  was  bad,  for 
not  alleging  that  defendant  unijuiiy  or 
earrupify  swore  falsely. 

Another  count  alleged,  that  at  the  trial 
of  J.  H.  he  was  found  guilty,  <<  by  means 
of  the  false  and  material  testimony  of  de- 
fendant in  the  first  count  mentioned;" 
that  a  rule  nm  for  a  new  trial  was  grant- 
ed, and  that  defendant  knowingly,  falsely, 
wilfully,  and  corruptly  made  affidavit 
that  the  evidence  given  by  him  at  the 
trial  of  J.  H.  was  true,  **  whereas  it  was 
false  in  the  particulars  in  the  first  count 
assigned  and  set  forth :"  Held,  that  this 
count  also  was  bad,  for  that  it  should 
have  averred  distinctly  that  defendant 
was  sworn  as  a  witness,  and  deposed  to 
certain  fhcts  at  the  trial  of  J.  IL,  instead 
of  leaving  it  to  be  t^en  by  intendment 
Tke  King  v.  Slevew,  H.  6  A  7  0. 4.     346 

11.  Declaration  stated  that  the  plaintiff 


agreed  to  let,  and  A.  B.  agreed  to  take 
the  milking  of  thirty  cows,  for  the  sus 
of  7L  10».  per  annum  per  cow,  from  the 
14th  of  Febmary,  the  rent  to  be  paid 
quarterly,  in  advance,  on  the  I4th  of  Ftfh 
ruary^  the  14th  of  Biay^  the  14th  of  Aiu 
gtutt  and  the  14th  of  November,  and  the 
defendant  agreed  to  pay  the  rent  at  the 
times  therein  mentioned.  The  plaintiff 
then  averred  performance  of  the  agree- 
ment by  him,  and  that  A,  B.  took  the 
milking  of  the  thirty  cows,  and  alleged  as 
a  breach  the  non-payment  by  the  defend- 
ant of  the  rent,  which  became  due  on  the 
14th  of  November.  It  appeared  in  evidence 
at  the  trial,  that  in  May  it  was  agreed  be- 
tween the  plaintiff  and  A.  B ,  the  latter 
having  then  thirty-two  cows,  that  Uie 
plaintiff,  instead  of  taking  away  two  at 
that  time,  should  be  at  liberty  to  take  four 
at  the  fall  of  the  year;  and  it  appeared* 
that  between  the  4th  and  the  dOth  of  O^ 
iober,  the  plaintiff  did  take  away  four 
cows,  leaving  A.  B.  after  that  period  less 
than  thirty.  It  was  proved,  that  this  alte- 
ration in  the  mode  of  using  the  cows 
made  no  substantial  difference  as  to  profit 
or  loss :  Held,  by  Bayiey  and  Hobroyd,  Js., 
LUtkdak,  J.,  dissentiente,  first,  that  this 
was  an  entire  contract  for  the  letting  of 
thirty  cows,  neither  more  nor  less ;  and, 
secondly,  that  the  plaintiff  in  this  action, 
against  a  surety,  was  bound  to  prove  a 
literal  performance  of  that  contract,  that 
he  had  not  done  so,  inasmuch  as  he  had 
shown  that  during  part  of  the  year  he 
had  allowed  A.  B,  to  have  the  milking  of 
twenty-eight  cows  only.  Wkiiekar  v.  SaB, 
H.  6  &  7  a  4  969 

13.  Declaration  stated  that  the  plaintiff  dia* 
trained  certain  goods  for  91L  lOs.  rent, 
that  the  tenant  made  his  plaint  to  the  de* 
fendant,  then  being  sheriff  of  the  county 
of  C^  praying  that  the  goods  might  be  re- 
plevied; that  thereupon  the  defendant 
being  sheriff  took  a  replevin  bond  from 
the  tenant,  and  two  sureties  conditioned 
for  the  appearance  of  the  tenant  at  the 
next  county  court,  and  farkUprvteaUmg 
kit  euii  with  ejedf  which  he  had  com- 
menced against  the  plaintiff  and  her  ba* 
liffs  for  taking  the  goods,  and  for  making 
a  return  of  the  goods  distrained,  if  a  re- 
turn should  be  adjudged.  It  then  stated, 
that  the  sheriff  replevied  and  delivered 
the  goods  to  the  tenant,  that  the  latter 
appeared  at  the  next  county  court  of  the 
sheriff,  and  Acre  levied  his  plaint  against 
the  plaintiff  and  her  bailiffs,  for  taking 
and  detaining  his  goods  and  chatties,  Ac 
which  nlaint  afterwards,  to  wit,  on  the 
95th  of  Marek,  1633,  was  duly  removed  out 
of  the  county  court  of  the  mid  ekerif  of 
ike  county  of  C,  into  the  court  of  great 
sessions,  by  a  writ  ot  re.  fiuh.  It  tiien 
stated  the  declaration  in  the  suit  in  re- 
plevin, the  avowry  and  cognizance  for 
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rent  In  arrear ;  ami  that  such  proceedins^s 
were  thereupon  had,  that  it  was  consi- 
dered by  the  Court  that  the  tenant  should 
take  nothing  by  his  writ,  but  that  he  and 
his  pledges,  to  prosecute,  should  be  in 
mercv,  and  that  the  defendants  in  replevin 
should  go  thereof  without  day,  and  that 
they  should  have  a  return  of  the  goods. 
And  after  reciting  that  it  was  the  duty  of 
the  defendant,  as  sheriflT,  to  take  care  of 
the  replevin  bond,  the  present  declaration 
alleged,  that  the  tenant  did  not  make  a  re- 
turn of  the  giMKls  according  to  the  condi- 
tion of  the  writing  ob1igatoiT,but  therein 
made  default,  tohertby  the  bond  became 
forfeited.  The  breach  was.  that  the  defend- 
ant lost  the  bond,  whereby  the  plain  tiff*  was 
damnified.  At  the  trial  it  appeared,  that, 
in  December^  1822,  when  the  replevin  bond 
was  taken,  the  defendant  was  sheriflT  of 
»he  county  of  C,  but  that  at  the  time 
when  the  plaint  was  removed  out  of  the 
county  court,  he  had  ceased  to  be  sheriff: 
HehU  that  this  was  no  variance,  the  sub- 
stance of  the  allegation  being,  that  the 
plaint  was  removed  out  of  the  county 
court  in  which  it  was  levied,  and  that 
having  been  proved  by  the  record  of  the 
judgment  in  the  replevin  suit,  it  appear- 
ed that  the  jury,  after  finding  that  the 
rent  in  arrear  was  97/.  10«.,  and  assessing 
the  damages  besides  costs,  at  the  prayer 
of  the  plaintiff  and  her  bailifTs,  according 
to  the  statute  17  Car,  2,c.  7,  proceeded  to 
inquire  of  the  arrears  of  rent,  and  the 
value  of  the  distress,  and  found  the  ar- 
rears to  be  ^IL  10«.,  and  the  value  of  the 
distress  to  be  the  same.  Besides  the 
common  law  judgment,  as  stated  in  the 
declaration,  there  was  a  judgment  under 
the  statute  17  Car,  2,  c  7,  that  the  defend- 
ants should  recover  against  the  plaintiff 
in  replevin  97/.  10«.,  and  another  sum  for 
costs,  and  that  the  defendants  should  have 
execution  thereof.  There  was  also  a 
prayer  by  the  defendants  in  replevin,  for 
a  writ  of  ^.  fa.  to  the  sheriff,  and  aver- 
ment that  it  was  granted  to  them ;  and  it 
was  proved  that  a  fi,  fa.  in  fact  issued, 
to  which  the  sheriff  returned  nuUa  bona, 
but  it  was  not  proved  that  any  writ  de 
retomo  habtndo  had  been  issued:  Held, 
that  the  replevin  bond  had  become  for- 
.  feited  in  consequence  of  the  plaintiff  in 
replevin  not  having  prosecuted  his  suit 
with  success,  that  being  a  breach  within 
the  meaning  of  the  words  **  prosecuting 
with  effect,^'  and,  therefore,  that  the  plain- 
tiff in  this  action  had  sustainetl  an  injury, 
and  was  entitled  to  recover,  although  no 
writ  de  retomo  habendo  had  been  issued. 
Held,  also,  that  although  the  plaintiff 
bad  elected  to  proceed  under  the  statute 
17  Car,  2,  e.  7,  still  he  was  not  confined 
to  his  execution  under  that  statute,  but 
might  also  proceed  asrainst  the  sureties 
«pon  the  replevin  bond*  or  against  the 
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sheriff  for  his  negligence   in  the  loss 
of  it. 

Held,  also,  that  assuming  the  plaintiff 
had  not  proved  the  breach  alleged  in  the 
declaration,  yet  as  it  appeared  that  there 
had  been  a  breach  of  the  condition  of  the 
bondyby  reason  of  the  plaintiflTin  replev- 
in not  having  prosecuted  his  suit  with 
effect,  the  plaintiff  was  entitletl  to  re- 
cover, although  a  breach  in  that  respect 
was  not  formally  assigned.  Perreau  ▼. 
Bevan,  H.  6  &  7  O.  4.  284 

13.  Where,  in  error,  to  reverse  an  outlawry, 
the  error  assignetl  was,  that  before  and  at 
the  time  of  awarding  and  issuing  the  exigi 
fadas^  the  plaintiff  in  error  was  beyond 
seas ;  and  defendant  pleaded,  that  before 
the  awarding  and  issuing  of  the  exigi  fo' 
aast  plaintiff*  in  error  of  his  fraud  and 
covin,  and  in  order  to  defeat  defendant  of 
the  means  of  recovering  his  just  debt,  and 
for  the  purpose  of  avoiding  the  said  out- 
lawry, voluntarily  left  the  realm  of  Enf- 
Utndf  and  of  such  his  fraud  and  covin* 
voluntarily  remained  in  parts  beyond  the 
seas  until  after  the  outlawry,  whereupon 
issue  was  joined  and  found  for  the  de- 
fendant :  Held,  that  the  plea  was  not  an 
answer  to  the  assignment  of  error,  and 
that  judgment  of  reversal  of  the  outlawry 
should  be  entered  for  the  plaintiff  in  error. 
non  obstante  veredicto,  Bryan  v.  Wagsi^ff 
(in  errorO  E.  7  G.  4.  314 

14.  A  bailiff  employed  by  an  attorney  to  exe- 
cute write, may  maintain  an  action  against 
him  for  the  fees  usually  paid  on  such  oc- 
casions. Foster  y.  Btakeloek,  Executor,  E. 
7G.4.  328 

15.  In  case  against  the  sheriff  for  a  false 
return  to  9Ljl.fAf  the  declaration  stated, 
that  by  the  judgment  of  the  court,  the 
plaintiff  recovered  against  A.  B,  39/., 
which  were  adjudged  to  him  for  his  dam- 
ages, by  him  sustained,  as  well  by  occa- 
sion of  his  not  performing  certain  prom" 
ise$  and  undertakings  as '  for  his  costs, 
Ac.  At  the  trial,  it  appeared  by  the 
judgment  produced  in  evidence,  that  as 
to  all  the  counts  in  lh«  declaration,  ex- 
cept the  first,  a  remittitur  was  entered, 
and  that  the  damages  xnre  given  for  the 
non-performance  of  the  promise  and. un- 
dertaking in  that  count  menii«incd :  Held, 
that  this  was  a  fatal  variance.  Edxoards 
T.  Lucas  and  Another,  E.  7  G.  4.  339 

IC  Where  an  indenture  was  ma«le  between 
"  A,  for  an<f  on  behalf  of  B,  on  the  one 
pan,  and  C  on  the  other  part,**  A,  being 
thereunto  authorized  by  writing  under 
B.*s  hand,  but  not  under  seal,  and  .4.  exe- 
cuted the  deed  in  his  own  name :  Held, 
that  B,  could  not  maintain  covenant  on 
the  deed,  although  the  covenants  were 
expresseti  to  be  made  by  C,  to  and  with 
B,  Berkeley  Y.  Hardy,  t.li\.  A.  355 
17.  A  horse-dealer  cannot  maintain  an  ac- 
tion upon  a  contract  for  the  sale  and 
t2 
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^mmpty  ot'tchone  made  by  hiin  upon 
a  Sunday.  FenneU  v.  Midkr,  £.  7  G. 
i4.  406 

<  1 X  Where  in  ooTeasnt  againBt  tn 'assignee 
«f  a  lease,  the  plaiatifT  declare  that  all 
She  right,  Ac,  of' the  lessee  Tested  in  the 
1  defendant  by  assignment,  and  that  after- 
awards  the  premises  were  oat  of  repair, 
and  defendant  pleaded  inbar,  that  for  one 

*  period  he  was  possessed  of  one-sixth  of 
the  premises,  as  tenant  in  common  with 
A^  B.,  and  C,  and  for  another  period, 
of  one^third  as  tenant  in  common  with 
B.  and  C,  and  that  no  more  or  greater 

'interest  in  the  prvmises  ever  came  to 
him  by  assignment:  Held,  that  the  plea 
•was  bad  in  sabstance,  as  it  could  not  be 
a  bar  to  the  whole  action ;  that  it  was 
bad  in  form  also,  as  it  merely  confessed 
that  defendant  had  possession  of  part  of 

•  the  premises,  and  not  that  he  was  as- 
signee. Sembk,  that  the  defendant  should 
hare  pleaded  in  abatement,  and  should 
kave  shown  how  the  other  persons  be- 

:  came  tenants  in  common  with  him, 
Mtereertm  v.  Dwmn,  E.  7  0. 4.  479 

'  19.  Trespass  for  breaking  and  entering  the 
plaintiff's  dwelling-hoase,  and  remaining 
there  until  the  plaintiff  paid  him  a  large 
sum  of  money,  to  wit,  Ac.  Justification 
under  a  Ji.  fa,  to  the  sheriff  of  5^  and  a 
warrant  thereupon  to  the  defendant,  as 
bailiff,  directing  him  to  levy  ■/.  Re- 
plication, that  before  the  said  writ  and 
warrant  were  fully  executed,  the  defend- 
ant demanded  ana  received  3/.  10a.  more 
than  he  was  authorised  to  levy.  On  de- 
murrer: Held,  that  the  replication  was 
'  bad,  inasmuch  as  the  facts  alleged  in  it 
did  not  make  out  that  the  defendant  was 
a  trespasser  ab  initio.  Shordand  v.  Go- 
ttett,  E.  7  G.  4.  485 

80.  In  asmmpni,  by  an  administratrix  upon 
a  promissory  note  given  to  her  intestate, 
it  was  averred  in  the  declaration  that  ad- 
ministration of  all  and  singular  the  goods 
and  chattels  of  the  iataatate  was  duly 
granted  by  the  bishop  of  C.  Plea,  that 
Uie  plaintiff  never  had  been,  nor  wa8.ad< 
ininistratrix  of  all  and  singular  the  goods 
and  chattels  of  the  intestate  in  manner 
and  form  as  she  had  alleged  in  her  decla' 
ration;  and  issue  being  joined  on  this 
plea,  the  letters-of  administratioa  granted 
by  the  bishop  of  C,  were  produced  by 
the  plaintiff;  but  it  was  also,  proved,  that 
the  intestate,  at  the  time  of  his  death,  had 
'bona  neiahiUa  in  another  diocese  in  a 
'different  province;  and  no  evidence  was 
"given  as  to  the  residence  of  the  defend- 
'  ant  at  ihe  death  of  the  intesute:  Held, 
flmt,  that  the  letters  of  ^Administration 
wore  not  void,  inatmnch  as  the  other 
ilioeese  in  which  the  iateatat^  had  iona 
wdabilia  was  in  a  different  province. 

Keldt  secondly,  1hat  the  only  question 
imisM  upon' the  issue  was,  whether  thf 


letters  of  administration  were  .duly  grant 
•  ed  by  the  bishop  of  C,  and  that  it  was  nc 
part  of  the  issue,  whether  the  defendant 
at  the  death  of  the.intestate  resided  with* 
in  the  diocese  of  C.  'l*he  fact  of  hie 
reeidence  elsewhere,  if  relied  tipon,OQght 
to  have  been  specially  pleaded.  Sloka, 
AdminiMtratrix,  v.  Bate,  E.  7  G.  4.        491 

31.  The  assignee  of  a  rent  may  maintain 
debt  for  arrears  of  the  rent.  AUen  v.  Bryan^ 
E.7G,4  512 

23<  Debt  on  bond  conditioned  for  the  perform* 
ance  of  an  award  to  be  made  on  a  day 
therein  named.  One  of  the  terms  of  the 
submission  was,  that  the  arbitrator  should 
examine  the  witnesses  produced  by  the 
parties  in  difference.  Plea,  that  the  ar- 
bitrator made  several  appointments  for 
proceeding  with  the  reference,  and  ex- 
amined witnesses  produced  by  the  plain- 
tiff, and  occupied  the  whole  of  the  time 
of  the  meetings  respectively  in  so  doing ; 
that  plaintiffs,  on  the  day  when  the  time 
for  making  the  award  expired,  closed 
their  case,  and  defendant  was  called  upon 
to  enter  npon  his  defence;  that  at  that 
time  an  insufficient  time  remained  for  the 
defendant  to  bring  forward  and  examine 
his  witnesses ;  t*.  .  he  requested  the  ar- 
bitrator to  allow  him  reasonable  time  to 
bring  forward  and  examine  his  witnesses, 
which  the  arbitrator  refused,  without  the 
consent  of  the  plaintiffs,  and  which  con- 
sent the  plaintiffs,  although  requested  by 
the  defendant,  refused  to  grant,  and  the 
arbitrator  refused  to  allow  the  defendant 
any  further  time,  although  he  had  several 
material  witnesses  to  examine,  of  which 
the  arbitrator  and  the  plaintiffs  had  no- 
tice :  Held,  upon  general  demurrer,  that 
this  plea  was  bad.  Grazebrook  v.  Davia^ 
E.7G.  4.  534 

S3.  Where  the  owner  of  a  carriage  hired  of  a 
stable-keeper  a  pair  of  horses  to  draw  it 
for  a  day,  and  the  owner  of  the  horses 
provided  a  driver,  through  whose  negli- 
gent driving  an  injuiy  was  done  to  a 
horse  belonging  to  a  third  person :  Held^ 
by  Abbott,  G.  J.,  and  UUltdak,  J^  BayUy 
and  Holroyd  Is.  diaaaUimt*,  that  the  owner 
of  the  carriage  was  not  liable  to  be  sued 
ibr  such  injury.  Lat^Aer  v.  Pointer,  T. 
7  Q.  4.  547 

94.  Leasee,  by  deed  poll,  aasigaedhia  interest 
'  in  .the  diemised  pnBntse&loul.^aofai(ct  to 
the  pajFment  of  the  rent -and  the  per* 
formanoeofthecoveBaats.eontaifiea  in 
the  leaae.  .4.  lode  poanasioniand  oc- 
•npicd  ithe  'premiaes  .Jinder  this  aaaign* 
«ieat,'«iid  beinre  the  ^expiration  of  the 
tona  assigned  lo^.a  »(lttrd  porson.  The 
lessor ^ancd  tho  Jeasae  ibr-bnachaa  of 
oovenanl  committed  .daring  the  time  ahat 
-it.eontinnad  aaaignaes4»f  ihe  fmrntBes, 
^and  recovered  dsniagoti^iiBaiMt'the  les- 
see :;  Held,  that  the  lasacan^iilit  BMuntain 
an  action  upon  the  case  founded  in  tort 
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agdnst  A^  for  having  neglected.to  perform 

.the  covenants  daring  the  time  he  eontin* 

-•ned  assignee,  whereby  the  lessee  sustain- 

-ed  damage.   It  was  averred  in  the  deda* 

'  ration,  that  the  defendant  continued  in 

possession  until  the  end  of  the  term»  and 

whilst  he  was  in  possession  as  such  as* 

signee  suffered  the  premises  to  be  out  of 

repair.  The  proof  was,  that  he  had  ceased 

to  be  aFsignee  before  the  expiration  of 

the  term:    Held,  that  this  was  not  any 

variance.  Burnett  and  Otker»,  Bxeeuian, 

V.  Lt/neh,  T.  7  0^4.  689 

95.  Replevin.    Avowry  that  the  defendant 

demised  the  close  in  which,  4to.  Tamongst 

.  others)  to  A.  B,,  and  because  tne  cattle 

■were  there,  he  distrained  them  for  rent 

.airear.    Plea  in  bar,  that  the  cattle  were 

not  levant  and  couchant  upon  the  close 

in  which,  &c. :  Held  on  demurrer,  that 

the  plea  was  bad,  firsts  for  not  showing 

how  the  cattle  came  upon  the  land ;  se- 

•oondly,  and  for  not  stating  that  they  were 

•  Bot  levant  and  couchant  upon  any  part 
-  of  the  lands  demised.    Jones  v.  PotoeH 

T.  7  O.  4.  647 

36.  An  indictment  under  the  89  G.  3,  e.  85, 
against  a  servant  for  embezzlement, 
must  set  out  specifically  some  article  of 
the  property  embezzled ;  and  an  indicts 
ment  charging  that  the  prisoner  *'took 
and  received,  on  account  of  his  master, 
divers  sums  of  money,  amounting  in  the 
whole  to  a  large  sum  of  money,  to  wit, 
the  sum  of  10/.,  and  afterwards  em- 
bezzled the  same,"  was  held  bad.  The 
King  V.  Flower,  T.  7  G.  4.  '  786 

27*  Where  the  owner  of  a  stack  of  bark 
entered  into  a  contract  to  sell  it  at  a  cer- 
tain price  per  ton,  and  the  purchaser 
agreed  to  take  and  pay  for  it  on  a  day 
specified,  and  a  part  was  afterwards 
weighed  and  delivered  to  him :  Held,  that 
the  property  in  the  residae  did  not  vest  in 
the  purchaser  until  it  had  been  weighed, 
that  being  necessary  in  order  to  ascer- 
tain the  amount  to  be  paid;  and  that  the 
seller  could  not  before  that  act  had  been 

•  done,  maintain  an  action  for  goods  sold 
and  delivered. 

Semble,  that  an  action  for  goods  bar- 
gained and  sold  could  not  have  been 
maintained  per  LUiledak  J.  Simmffne  v. 
Sunft,  T.  7  G.  4.  857 

98.  In  an  action  by  A^-  his  wife,  and  B»,  the 
declaration  stated,  that  the  plaintiffs  had 
-agreed  to  let  to  the  .defendant  oertaiii 
:  lands ;  that  the  defendant  became  tenant 
7  to  $he  plaintiffs,  and  in  consideration  that 
the  pUuntiffs  had- promised  the  defendant 
.  to  perform  all  things  in  the  agreement  by 

•  them  to  be  perfonned,  the  defendant  pro- 
.mised,'^.  The  agreement  given  in  evi- 
.  dence,  purported  to  be  made  by  an  agent 

Ibr  the  wife  of  ^.  and  B.  only,  biit  A,  had 
fuhsequently  received  rent  from  the  te- 
nant .-.Held,  that  the  consideration  wat 


not  proved  as  allef^ed,  inasmuch  as  A, 
wa»  not  bound- hy  4he  agreement  before 
the  receipt  of  rent,  and  therefore  was  not 
a  joint  contractor  ab  inUio,  Another 
•count  stated,  that  the  defendant  was  te- 
nant to  the  plaintiffs,  and  in  consideration 
had  premised  to  use  the  lands  in  a  hus« 
•handlike  manner.  The  proof  was,  that 
he  had  agreed  to  farm  the  land  in  a  bus- 
bandlike  manner,  to  be  kept  constantly  in 
grass :  Held,  that  thiaalso  was  a  variance. 
Smmd»9on  v.  GrfjfUke,  T.  7  G.  4.       909 


POOR,  CASUAL. 
See  OvBupiaa. 
POOE-RATE. 

I.  By  an. act  of  parliament  a  company  was 
established  for  lighting  the  town  of  B 
with  gas,  and  they  were  authorized,  with 
the  consent  of  certain  commissioners 
(appointed  under  another  act  of  parlia- 
ment passed  for  lighting  and  paving  the 
town  of  B,)  to  bretJ;  the  ground  and  lay 
their  pipes  in  the  streets  of  B,  The 
company  having  so  laid  their  pipes  for 
the  jpurpose  of  convejring  the  gas,  weire 
held  to  be  rateable  to  the  poor  in  respect 
of  the  land  occupied  by  tiieir  pipes,  and 
to  the  extent  of  the  increased  value  of 
the  land  in  consequence  of  its  being  used 
by  them  for  the  purpose  of  conveying 
the  gas.  7y<€  King  v.  Tjfte  Brighton  Gaa 
Light  and  Coke  Company^  £.  7  G.  4. 

3.  B]i^  a  canal  act  of  the  31  G,  3,  c  31, «.  77, 
it  was  enacted,  that  the  company  should 
be  rated  to  all  parochial  taxes  in  respect 
of  their  lands,  dec.,  in  the  same  proper^ 
tion  as  other  lands  lying  near  the  same 
should  be  rated,  and  as  the  same  lands 
would  be  rateable  in  case  the  same  were 
the  property  of  individuals  in  their  natu- 
ral capacity.  By  a  subsequent  act  of 
the  38  G,  3,  c.  31, «.  20,  it  was  enacted, 
that  the  company  should  be  rated  to  all 

'  parochial  taxes  in  respect  of  the  lands 
used  by  them  for  the  purposes  of  the 
said  navigation,  in  the  same  proportion 
as  other  lands  and  buildings  adjoining  or 
lying  near  the  canal  should  be  ratedf  but 
it.  was  further  enactedtthat  it  should  be 
lawftil  for  the  company  to  agree  with  any 
owner  of  lands  adjoining  their  ^ds, 
taken  for  the  purpose  of  the  said' naviga- 
tion, for  an  exemption  fh>m  all  rates  and 
taxes  in  respect  of  such  lands,  and  for 
charging  the  same  upon  adjoining  lands 
of  such  persons,  and  in  idl  snea^  eases 
the -parochial  taxes,  rates,  dce^  which 

.might  be  therealter  charged  upon  or  pay- 
able in  lespect  of  the  landa  so  taken'  for 
the  purposes  of  the  said  namgation. 
should  he  rated  and  charged  upon'Su^h 

,. adjoining  lands*  and  upon  th^  Awn-^f 
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and  occupiers  thereof;  and  the  lands  of 
the  company  should  he  exempted  and 
discharged  therefrom : 

Held,  first,  that  hy  the  31  (?.  3,  e.  31, «. 
77,  the  company  were  not  liahle  to  he 
rated  for  the  land  used  for  the  purposes 
of  the  canal  according  to  its  improved 
ralne: 

Held,  secondly,  that  the  77th  section 
of  the  31  G,  3,  was  not  repealed  hy  the 
20th  section  of  the  38  G.  3,  and  that  the 
company  were  not  liable  to  be  rated  for 
the  improved  value  of  the  land.  The 
King  V.  The  InhabiimU  of  St,  Peter  the 
Great,  Woreeeter,  E.  7  G.  4.  473 

3.  Where  a  poor-rate  was  imposed  upon  a 
lighthouse,  together  with  the  duties  and 
contribution  money  payable  in  respect 
•of  ships  passing  by  the  same  (and  the 
lighthouse  was  occupied  by  a  servant  of 
the  owner)  and  was  situated  in  the  par- 
ish, but  the  duties  were  collected  out  of 
the  parish:  Held, that  these  duties  did 
not  constitute  part  of  the  annual  profits 
•of  the  house  or  land  where  the  light  was 
ypUced,  and  were  not  rateable  to  the  poor. 
The  King  v.  Coke,  T.  7  G.  4.  797 

4.  Where  the  owner  and  occupier  of  an 
iron-stone  mine  erected  an  engine  for  the 
purpose  of  drawing  the  water  from  the 
mine,  and  used  it  for  no  other  purpose : 
ileld,  that  he  was  not  rateable  to  the  poor 
>in  respect  of  the  engine.    The  King  v. 

The  Chapetwardene  md  Overteen  of  the 
Townehip  of  Bikton,  T.  7  G.  4.  851 

POWER  OF  APPOINTMENT. 
See  Dixn,  7. 

Where  A»  B.,  seised  in  fee  of  one  moiety 
of  certain  premises  in  the  county  of  S,, 
and  tenant  fbr  life,  with  power  of  ap- 
pointment by  deed  or  will  of  the  other 
moiety,  devised  as  follows :  **  I  give  and 
devise  all  my  freehold  estates  in  L.  and 
county  of  5.,  or  elsewhere,  to  my  nephew 
J.  K  for  life,  on  condition,  that  out  of  the 
rents  thereof  he  do  from  time  to  time 
keep  such  estates  in  repair :"  Held,  that 
this  did  not  operate  as  an  execution  of 
the  power,  and  passed  that  moiety  only 
of  which  testator  was  seised  in  fee. 
Denn  on  the  demiee  ofNoweit  y.  Boake  (in 
terror,)  T.  7  0. 4,  720 

PRACTICE. 

1.  After  judgment  bv  default  against  one  of 
two  defendants,  the  plaintiff  may,  upon 
the  trial  of  an  issue  joined  by  the  other 
defendant,  elect  to  be  nonsuited.  Mur- 
pky  V.  Douian  and  Marshall,  H.  6  &  7  G. 
4.  176 

I.  A  plaint  in  replevin  cannot  he  removed 
from  a  cjumy  court  in  Wake  into  this 


court  by  eerttorari     Bdwarde  r,  Bowen 
and  Another,  H.  6  dl&  7  G.  4.  906 

3.  Where  in  trespass  against  parish  officers 
for  distraining  for  poor's  rates,  it  ap- 
peared that  the  plaintiff  refused  to  pay 
the  rates  by  the  desire  of  his  lanalonl, 
who  was  also  the  attorney  in  the  cause 
the  court  stayed  the  proceedings  until  hf 
gave  security  for  costs.  Tenant  v.  Broum 
and  Othera,  Jonea  v.  Broum  and  Othera^ 
H.  6  4^  7  0. 4.  208 

4.  Sheriff  arrested  A,  B.  on  the  13th  of  Ntk- 
vember,  upon  a  writ  returnable  the  15th« 
and  suffered  him  to  go  at  large  without 
giving  a  hail-bond,  and  afterwards  re- 
turned ee^j  eorpue.  Bail  alx>ve  were  put 
in  on  the  17tn  of  December,  and  on  the 
same  day  A,  B.  was  rendered,  but  notice 
of  render  was  not  given  until  the  ISth 
of  January,  An  action  against  the  shehfiT 
for  the  escape  wtC»  commenced  on  the 
19th  of  December,  The  Court  stayed  the 
proceedings  upon  payment  of  costs  up  to 
the  time  when  notice  of  render  was  given, 
and  the  costs  of  the  motion.  BmoMkaum 
V.  The  Sheriff  of  Derbyehire,  H.  6  dc  7  G. 
4.  244 

6.  Where  a  defendant  convicted  upon  an 
indictment  for  a  libel  was  committed  to 
prison  at  the  instance  of  Uie  proseoutoi^, 
who  would  not  afterwards  bnng  him  up 
for  judgment,  the  court,  at  the  prayer  of 
the  defendant,  passed  judgment  in  the 
prosecutor's  absence.  The  King  v.  Boltz^ 
£.  7  G.  4.  334 

6.  On  moving  to  set  aside  an  attachment 
against  the  sheriff,  it  is  sufficient  to  enti- 
tle the  affidavit.  Rex  v.  Sheriff  of 1 — * 

without  naming  the  cause,  although  it  is 
convenient  to  do  so. 

An  exception  to  bail  must  be  entered 
in  the  bail  book,  and  temble,  that  written 
notice  of  it  must  be  given  to  the  defend- 
ant's attorney.  Rex  v.  The  Sheriff  of 
Middlesex,  E.  7  G.  4.  389 

7.  Where  a  cause  is  referred  by  a  Judge's 
order,  made  by  consent  of  the  parties, 
and  the  time  for  making  the  award  is 
afterwards  enlarged  by  a  Judge's  order, 
on  moving  for  an  attachment  for  not  per- 
forming  the  award,  it  must  be  shown  that 
the  order  enlarging  the  time  was  made 
by  consent  Halden  v.  Glaaaoock,  E.  7 
G.4.  390 

8.  A  plaintiff  cannot  declare  de  bene  ene 
upon  a  latitat  returnable  on  the  last  gene- 
ral return  of  a  term.  Wilson  v.  George, 
E.  7  G.  4.  454 

9.  Where,  in  ejectment,  A.  was  admitted  to 
defend  alone  as  landlord,  and  died  before 
the  termination  of  the  action,  having  de- 
vised all  his  real  estates  to  B.,  and  the 
statute  of  limitations  prevented  the  lessor 
of  the  plaintiff  from  bringing  a  fresh 
ejectment,  the  court  gave  him  leave  to 
sign  judgment  against  the  casual  ejectcr 
in  the  old  suit  and  issue  execution  there- 
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on,  unlets  B,  wcmld  appear  and  def(ind 
the  action  as  landlord.  Doe  dtm,  Grubb 
▼.  Grubb,  E.  7  6.  4.  457 

10.  Where  the  Conrt,  after  rerdiet  for  the 
p?aintifi;  granted  a  new  trial  without  men- 
tioning the  costs,  and  the  plaintiff  discon- 
tinned :  Held,  that  the  defendant  was  not 
entitled  to  the  costs  of  the  trial  Gray  ▼. 
Cor,  E.  7  0. 4.  458 

f  1.  Where  a  canse  and  all  matters  in  differ- 
ence were  referred  bjr  order  of  Nisi 
Prins,  and  the  arbitrator  by  his  award 
fonnd  that  nothing  it  due  to  the  plain< 
tiff:  Held,  that  this  most  be  considered 
as  a  finding,  that  the  plaintiff  had  no 
right  to  recover  in  the  action. 

The  arbitrator  had  power  to  enlarge 
the  time  for  making  his  award  by  in< 
dorsement  on  the  order  of  reference, 
that  order,  together  with  two  indorse- 
ments enlarging  the  time,  was  made  a 
role  of  Court :  Held,  that  on  moving  for 
an  attachment  for  not  performing  the 
award,  it  was  not  necessary  to  produce 
an  affidavit  that  the  indorsements  were 
duly  made. 

By  the  order  of  reference  costs  were 
to  abide  the  event;  there  were  two  de- 
fendants, one  of  whom  did  not  attend 
before  the  arbitrator,  or  take  any  part  in 
the  proceedings  before  him.  The  Master 
taxed  the  whole  costs  of  the  cause,  and 
the  reference  in  one  sum  to  the  other  de- 
fendant, by  whom  payment  was  demand- 
ed of  the  plaintiff.  The  Court  refused  to 
grant  an  attachment  for  non-pajrment  of 
Uiose  costs.  Query,  whether  the  Master 
had  power  to  tax  costs  for  the  two  defen- 
dants separately  1  Dtekine  v.  Jarvu  and 
Smiih,  £.  7  G.  4.  528 

i^  Where  an  award  under  the  9  dc  10  W.3, 
e,  15,  was  made  aAer  the  essoign  day,  but 
before  the  quarto  die  poet .-  Held,  that  it 
was  made  within  the  term,  and  that  a 
motion  to  set  it  aside  might  be  made  at 
any  time  before  the  last  day  of  the  term 
next  following.  Jn  the  matter  of  Burt, 
T.  7  G.  4.  668 

13.  Where  an  appearance  is  entered  for  a 
defendant,  and  a  declaration  filed  par- 
suant  to  the  12  G.  1,  e,  29,  no  demand  of 
blea  is  necessary,  Fru  v.  Maaon,  T.  7  G. 
4.  763 

14.  Where  a  declaration  in  ejectment  was 
left  at  the  house  of  the  tenant  in  posses- 
sion on  Saturday,  and  the  tenant  after- 
wards acknowlMged  that  he  received  it 
on  the  following  Sunday  (which  was  be- 
fore the  essoign  day :)  Held,  that  this  was 
not  good  service.    Doe  v.  Roe,  T.  7  G.  4. 

764 
«5.  Upon  a  general  demurrer  to  a  plea  of 
mV  debet  to  an  action  upon  a  bond,  the 
Demurrer  Book  is  to  be  made  up  by  the 
plaintiff's  attorney,  and  not  to  be  filed 
'  with  the  clerk  of  the  papers.  Herbert  v. 
Taylor,  T.  7  G.  4.  766 
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16.  One  of  several  Joint  defendants  may 
obtain  a  rule  for  judgment  as  in  a  case 
of  a  nonsuit  Jonee  v.  GUmon  and  Smith, 
T.  7  G.  4.  768 

17.  A  summons  for  better  particulars  of  the 
plaintiff's  demand  was  obtained  by  the 
defendant  four  days  before  the  time  for 
pleading  expired.  The  plaintiff's  attor- 
ney did  not  attend  till  the  third  summons, 
and  the  order  being  then  refused,  and  the 
time  originally  allowed  for  pleading 
having  expired,  signed  judgment  for  want 
of  a  plea:  Held,  that  as  the  delay  was 
occasioned  by  the  plaintiff's  attorney,  the 
Judgment  was  signed  too  soon,  and  was, 
therefore  irregular.  Giovery,  Watmore^ 
T.  7  G.  4.  769 

18.  Where  a  rule  or  summons  for  staving 
the  plaintiff's  proceedings  obtained  by 
the  aefendant  is  discharged,  the  latter  is 
bound  to  take  his  next  proceeding  within 
the  day  on  which  such  rule  or  summons 
is  disposed  of  Hughet  v.  Walden^  T.  7 
G.  4.  770 

PRESCRIPTION. 
See  PaoHinmov. 

PRINCIPLE  AND  AGENT. 

It  was  agreed  between  A.  resident  in  London, 
and  Bt  who  resided  in  the  Weet  Indiee,  that 
the  former  should  accept  bills  drawn  upon 
him  by  B.  to  a  specified  amount,  upon 
A's  having  bills  of  lading  filled  up  to  his 
order  for  coffee,  sugar,  cotton,  and  mm, 
and  that  after  deducting  his  (it's)  ad- 
vanes,  charges,  and  commissions,  the  ba- 
lance was  to  be  paid  to  C^  who  was  a  mer* 
chant  resident  in  London,  and  for  whom 
B,  acted  as  agent  in  the  Weat  Indiee,  B, 
shipped  goods  with  a  bill  of  lading  filled 
up  to  A*B  order.  At  the  time  when  the 
goods  arrived,  C.  had  become  bankrupL 
A.  demanded  the  goods,  but  the  captain 
having  wrongfully  refused  to  deliver 
them,  he  brought  trover  against  the  cap- 
tain. Before  any  assignees  were  chosen 
under  C's  commission  the  cause  was  r&* 
ferred  to  arbitrators,  but  they  not  having 
made  any  award,  the  cause  was  tried,  and 
A.  recovered  the  proceeds  of  the  goods 
The  assignees  of  C.  having  brought  o*- 
eumpait  for  money  had  and  received  to 
recover  the  proceeds  of  the  goods :  it  was 
held,  that  A,  was  authorised  by  the  bill 
of  lading  to  act  for  the  benefit  of  all  con- 
cerned, and  to  do  all  that  was  necessary 
to  obtain  possession  of  the  goods,  and 
there  being  nothing  to  show  that  a  refer- 
ence was  an  improper  step,  it  was  held 
that  A,  was  entitled  to  deduct  the  costs 
of  the  reference  as  well  as  of  the  cause. 
Curlit  and  Another,  Auigneee,  v.  Barclay, 
H.6&7G.4.  141 
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PROBIBITfOI?. 

I.  Bxtia  paxoehial  penoBS  caaaet«  estab- 
lish a  claim  to  seats  in  the'  body  4)f  a 

•  pariah  chvch  >witbout  prcx>f  of  a  -  pre- 
scriptive tide ;  ajid»  therefore*  if  they  sue 
in  the.  ecclesiastical  court  to  be  quieted 
in  the  possession  of  suah  seatSt  this 

'  court  will  grant  a  prohibition.  Sembte, 
that  they  cannot  establish  such  a  claim 
even  by  prescription.  ByetUgf  v.  Windui, 
mdoi/ur9,H.e6[>%G.4.  1 

%  The  Stat.  27  G.  3i  c  44,  does  not  limit 
the  time  for  proceeding  in  the  ecclesias- 
tical court  against  clerks  upon  a  charge 
of  fornication,  if  deprivation  be  the  ob- 
ject of  the  suit;  and,  therefore,  where  a 

.suit  was  instituted  in  that  court  against 
a  clerk,  charging  ^amongst  other  things) 
fornication  committed  more  than  eight 
months  before  the  commencement  of  the 
suit:  Held,  that. a  prohibition  shoi^d.  go 
as  to  proceeding  upon  that  charge  for 
reformation  of  manners,  but  that  a  con- 
sultation should  be  awarded  as  to  pro- 
ceeding for  deprivation.  Free,  D.  D.,  v. 
Burgoyne,  £.  7  G.:  4.  400 

3.  In  prohibition  a  writ  of  error  does  not 
lie  from  K.  B*  to  the  Exchequer  Cham- 
ber.   Fret,  D.  D.  v.  Burgoyne,  T.  7  O.  4. 

765 


PROMIseORr  NOTE. 

.See  BAvanvrr,  4.   Biii.  or  Ezc««««b»  1, 3, 

BATE. 

Where  an  enclosure  act  directed  .that  all 
great  tithes  payable  to  the  rector  of  the 
parish  should  be  eztingaished,  and  that 
the  commissioners  should  ascertain  the 
net  value  of  such  tithes,  and  affix  a/nr 
eletar  annual  rent  or  sum  of.  money  per 
acre  in  lieu  of  such  tithes,  as  an  ad- 
equate compensation  for  the  same  to  the 
rector:  Held,  that  the  rector  was*  in  re- 
spect of  such  rents,  rateable  to^  repair 
of  the  highways.  The  King  v.  Laeey', 
Ckrk^T.IQ.i.  702 

BEMAmDEE. 

See  DiTxtvS. 

KBMOVAL,.OBIfflR  OP. 

Where  an  order  of  removal  is  -  appealed 
against^  an <f  is  quashed  generftUy  by  the 
sessions,  the  appellant  on  die  irial  of 
another  appeal  may  show  by  evidence 
the  distinct  ground  upon  which  the  for- 
HIT  order  was  quasMd.  TV  J[mr  v, 
T.e  IfihahitimtM^  WlmkH^t  E.  7  O.  4. 
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REPLE VIN  BOND. 
Su  PLXADive,  12. 
QETTLEMENT-^ 

it.'  made  a  parol  agreement  with  B.  for  the 
parohase  of  a  couage  and  garden  for  402. 
•A,  took  possession,  and  paid  302.  on  ac- 
count, and  resided  upon  the  premises. 
No  conveyance  was  executed.  Ailer  A. 
had  been  in  possession  twelve  months, 
he  sold  the  property  for  402.  to.Cto 
whom  he  gave  up  the  possession*  A, 
aAerwards  paid  the  remainder  of  the  pur- 
chase money  to  B. : .  Held,  that  A,  did  not 
gain  any  settlement  by  the  purchase  of 
any  estate  or  interest  within  the  statute 
9  6.  1,  e.  7,  f.  5.  The  King  v.  The  In- 
kabUanieof  Llantillio  Gronmny, E. 7  (1. 
4.  461 

8ETTLEMENT--6y  Birtk. 

See  EvxBSHcs,  15. 

SHERIFF. 

See  Costs,  2. 

In  an  action  against  the  sheriff  for  m 
false  return  of  nuUa  bona  to  a  writ  otjieri 
facias,  the  sbert  AT  proved  that  he  had  seised 
all  the  goods  of  the  debtor  under  a  Jleri 
fadae  in  another  suit,  before  the  plain- 
tiff's writ  was  delivered  to  him.  The 
plaintiffs  in  answer  proved  that  the  judg- 
ment upon  which  the  first  execution  was 
sued  out,  was  entered  up  upon  a  warrant 
of  attorney  fraudulently  executed  by  the 
debtor  in  order  to  defeat  the  plaintilTs 
execution,  and  that  they  gave  notice  to 
the  sheriff  to  retain  the  proceeds  of  the 
goods  levied.  The  sheriff,  on  the  first 
day  of  the  next  term,  was  served  with  a 
•rule  to  return  the  writ  of  JierifaeiaM  un- 
der whkh  he  had  first  levied.  He  did 
not  give  any  notice  to  the  plaintiffs  by 
whom  the  second  fieri  fadae  had  been 
sued  out,  that  he  had  been  served  with 
such  a  rule,  and  at  the  expiration  of  the 
six  days  mentioned  in  that  rule,  the  sher- 
iff's officer  paid  over  the  proceeds  of  the 
goods  levied  to  the  plaintiff,  at  whose 
^uit  the  first,^eriyiKMr  had- been  sued 
out :  Held,  that-  this  was-  fniseoBdiiet  in 
the  sheriff,  and  rendered  him  Uable  to 
the  plaintiffs  in  the  second  executieii. 

Qumre^  whether  the  sheriff,  if -iiot-gnil- 
iy  Of  negligence  or  ttisooildset,- would 
have  been  liable  to  the  aetien.  War^ 
woU  and  Another  v.  Yanrng,  T.  7.O.  4. 

Ml 

•8BIP. 

The  S^C 3, e.  l^.ei l,is. io4)e«QMMcaed 
as  if  the  words,  «<wilhali  »her  afffwie- 
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lanees,"  had  been  iiiferted  after  <«ship 
or  vessel,**  as  in  sect  7. 

Whatever  is  on  board  a  ship  for  the 
object  of  thevoyal^  and  adventure  on 

-  which  she  is  engaged,  belonging  to  the 
owner,  constitntes  a  part  of  the  ship«and 
her  appartenances  within  the  meaning 
of  the  53  G.  3,  c.  159,  and  tiie  owner  is 
Kable  to  the  extent  of  tlie  value  thereof 
for  damage  done  to  another  vessel  in  the 

-manner  described  bj  that  act  Chlev, 
Xovrie  ami  0/Aers,  H.  6  &  7  G.  4  '    .156 

SLANDER. 

Words  spoken  of  an  inceeper  imputing 
insolvency  are  actionable,  although  at 
the  time  when  they  were  spoken,  an  inn- 
keeper was  not  subject  to  the  bankrupt 
laws.  Whittington  v.  Gladwin^  H.  6  dc  7 
G.  4.  180 

SPECIAL  SESSIONa 

The  notices  of  holding  a  special  sessions 
for  the  purpose  of  diverting  a  public 
-highway,  must  be  given  to  the  justices 
of  the  peace  of  the  county  acting  within 
the  district,  by  the  high  constable  of  the 
hundred.  The  King  v.  The  Jmiku  of 
5fWT«y,  H.  6  &  7  0. 4 

STAMP. 

-By  an  instrument  under  seal,  A.  agreed  to 
take  and  hire  of  B,  certain 'premises  at  a 

-certain  yearly  rent,  but  no  tune  was  fixed 
ibr'the  commencement  or  determination 
of  the  interest  It  was  also  agreed  that 
A.  should  take  at' a  valuation  td  be  made 
-on  a  future  day,  the  fixtures,  ftimiture, 

'and  stock  in  trade  on  the  premises.  The 

'  instrument  had  a  stamp  of  12.  lOt.  im- 
pressed upon  it:  Held,  that  it  was  only 
an  agreement  for  a  lease,  and  that  the 
stamp  was  not  sufficient  Sembk,  It 
ahoold  have  been  a  stamp  of  1/.  ]5«.,  the 

-  instrument  being  «  a  deea  not  otherwise 
charged"  in  the  schedule  to  the  55  6.  3, 
e.  184.  Clayton  and  (Hhen  v.  Bmfen- 
thaw  and  Anoiher,  H.  6  A  7  G.  4  41 

SURETY. 

See  IvsoLVBVT  Act. 

!  TITHES. 


TOLL. 


#1. 


■provisp,  that  SSI  persons  havingonce  paid 
the  ttfll  lor  their -carriages,  horses,  and 
eattle, -returning  the  tome  day  with'  the 
same  carriages,  horses,  and  cattle,  should 
pass  toll- free.  By  a  subsequent  act,  re- 
citing that  it  was  expedient  to  increase 
the  tolls,  the  provisions  in  the  former  act, 
elcept  with  certain  alterations,  were  re- 
enacted.  One  of  the  alterations  was,  that 
the  former  tolls  should  cease,  and  that 
instead-  thereof  there  should  be  paid  for 
every  horse  or  beast  of  draught  drawing 
a  carriage,  sixpenee.  After  the  passing 
of  the  laUer  act,  four  horses  drawing  a 
stage-coach  passed  through  one  of  the 
toll  gates  in  the  morning,  and  the  same 
four  horses,  drawing  a  different  stage- 
coach, belonging  to  the  same  proprietor, 
repassed  through  the  same  gate  in  the 
evening:  Hdd,  that  no  second  toll  was 
payable.  Feamky  and  Othen  v.  Mo^ley^ 
H.6idD7G.4  35 

2.  By  a  turnpike  act,  a  second  toll  was  im- 
posed upon  every  horse  or  other  beast 
drawing  any  carriage,  dec,  a  certain  other 
toll  upon  every  horse  not  drawing,  and 
other  tolls  upon  every  drove  of  oxen,  dec 
There  was  a  proviso,  that  no  collector 
should  take  more  than  one  toll  from  any 
person  for  or  in  respect  of  the  same  car- 
riage, horses,  beast,  or  other  cattle  pass- 
ing once  in  the  same  day  through  the 
same  or  any  of  the  gates  on  the  said 
roads,  such  person  producing  a  ticket 
denoting  that  such  toll  had  been  paid  on 
that  day  for  or  in  respect  of  such  horse, 
beast  or  other  cattle :  Held,  that  a  second 
toll  was  not  payable  in  respect  of  the 
same  horses  passing  once  and  repassing 
once  in  the  same  day,  but  drawing  a  diA 
ferent  carriage,  belonging  to  the  same 
proprietor.    Jackmm  v.  Curwtn^  H.  6  de  7 

TREES. 

See  DsxD,  6. 

TRESPASS. 

A  lessor  during  the  term  sut  down  some 
oak  pollards  growing  upon  the. demised 
premises,  which  were  unfit  for. timber: 
Held,  that  as  tenant  for  life  or  y^urs 
would  have  been  entitled  to  them,  if  they 
had  been  blown  down,  and  was  entitled 
to  the  usufruct  of  them  during  the  term, 
the  lessor  ooald  not,,  by  wrongfully  sever* 
ing  them,  acquire  any  right  to  tbem»  and 
consequently  that  he.  or  his  vendee  eould 
not  maintain  trea pass  against  the  taaant 
for  taking  them.  CihaRiioitv.Pato4,T.7 
0.4  -.997 


.  By.a  tiifBpft».aet'«0iiai]i  loUa-wara  im* 
/posed  upon  cafriagca.dnnnL.byhorsea, 


:  another  toll  upoaborsas  aoldiaiwiiig^ 
'  otter  Colla  Vfoii  oztm  4he.    Thflre«r 
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the  plaintiff  did  not  know  of  (he  conTer- 
•ion  ontil  within  that  period,  the  defend- 
ant not  having  practised  any  firaud  in  or- 
der to  prevent  the  plaintiff  from  obtain- 
ing that  knowledge  at  an  eaiiier  period. 
Granger  v.  George,  H.  6  dc  7  0. 4.       149 

VARIANCE. 

Ste  PuADiire,  11, 13, 15, 24,  da 
Etidbhcx,  8,  9,  IS,  33 

VENDOR  AND  VENDEE. 

.  A,  being  indebted  to  B^  the  latter  agreed 
to  accept  the  amount  by  instalments,  C. 
imdertaking  to  guarantee  the  payment  of 
them.  On  the  day  after  the  first  instal- 
ment became  due,  C.  remitted  to  B,  the 
amount  partly  in  bills  not  then  due,  and 
partly  in  bank  notes.  B.  wrote,  acknow- 
ledging the  receipt  of  the  bills  and  notes, 
and  said  they  should  be  placed  to  il.'s 
account :  Held,  that  although  he  was  not 
bound  to  accept  the  remittance  so  made, 
yet  having  done  so,  he  had  thereby 
waived  all  objection  to  the  time  when  it 
was  sent,  or  the  manner  in  which  it  was 
made  up,  and  that  he  could  not  after- 
wards maintain  an  action  against  A.  upon 
the  ground  of  his  having  failed  to  pay 
the  first  instalment 

At  the  time  of  making  the  said  agree- 
ment, A.  contracted  to  sell  and  deliver  to 
B.  a  large  quantity  of  bark.  He  delivered 
a  small  part  only,  and  failed  to  complete 
his  contract  B,  never  returned  the  part 
delivered :  Held,  that  A.  was  entitled  to 
set  off  the  value  of  that  part  against  B's 
demand.  Shipion  and  Another  v.  B.  CoB" 
mm,  £.  7  G.  4.  378 

8.  A  horse-dealer  cannot  maintain  an  ac- 
tion upon  a  contract  for  the  sale  and 
warranty  of  a  horse  made  bv  him  upon 
a  Sunday.  Fenneil  and  Anathtr  w.  BidUr, 
E.  7  6. 4.  406 

3.  Where  a  broker,  having  made  a  contract, 
entered  it  in  his  book,  but  did  not  sign  it, 
and  afterwards  signed  and  delivered, 
bought  and  sold  notes  to  the  contracting 
parties,  materially  differing  from  each 
other :  Held,  that  there  was  no  valid  con- 
tract in  writing  to  bind  the  parties.  Grant 
and  Others  v.  Fletcher  and  Another,  E.  7 
G.  4.  436 

4.  Where  a  contract  was  made  between  A. 
and  B,\  whereby  A^  having  a  quantity 
of  apples,  agreed  to  sell  his  cider  to  B. 
at  a  certain  price  per  hogshead,  to  be  de- 
livered at  7*.  at  a  ruture  time,  and  to  lend 
such  pipes  as  he  had,  for  the  use  of  the 
cider  to  be  manufactured  on  his  ^A.*s) 
premises,  and  to  be  paid  for  before  it  was 
removed ;  and  A^  in  pursuance,  delivered 
a  quantity  of  juice  expressed  from  the 
apples  to  a  servant  hired  by  B.  to  man- 
ufacture the  cider  on  il.'s  premises;  and 
before  the  cider  was  completely  manufac- 


tured, it  was  seized  by  the  exdse-officen, 
becanse  the  place  where  it  was  deposited 
had  not  been  entered,  and  was  condemned 
in  the  Exchequer  as  J5.'s  property,  to- 
gether with  the  casks.  In  oMimptif  for 
goods  sold  and  delivered  brought  by  A, 
against  J5.,  it  appeared  that  the  word 
dder^  at  the  place  where  the  contract  was 
made,  meant  the  juice  of  the  apples  as 
soon  as  it  was  expressed,  and  it  was  there- 
upon held,  that  the  contract  must  be  cod- 
strued  to  have  been  for  the  sale  of  cider 
in  that  sense  of  the  word,  and  that  the 
proper^  passed  to  A  as  soon  as  the 
apple  juice  was  delivered  to  his  servant 
Secondly,  that  it  was  B^s  duty  to  enter 
the  premises,  and  as  through  his  default 
it  became  impossible  for  it  to  deliver  the 
goods  at  Toffietf,  the  failure  to  do  so  did 
not  bar  his  action.  Thirdly,  that  A.  might 
recover  in  this  action  the  price  of  the 
casks  lent  to  the  defendant  Studdyr, 
Sanders  and  Another,  T.  7  G.  4.  638 

6.  A  verbal  agreement  made  on  the  35th  of 
September  for  the  sale  of  a  then  growing 
crop  of  potatoes,  is  not  a  contract  or  sale 
of  any  lands,  tenements,  or  heredita- 
ments, or  any  interest  in  or  concerning 
them,  within  the  fourth  section  of  the 
statute  of  frauds,  but  a  sale  of  goods, 
wares,  and  merchandizes  within  the 
seventeenth  section.  Evans  v.  Boberlt.  T. 
7  0. 4  8W 

6*  Where  the  owner  of  a  stack  of  bark 
entered  into  a  contract  to  sell  it  at  a  ce^ 
taia  price  per  ton,  and  the  purchaser 
agreed  to  take  and  pay  for  it  on  a  day 
specified;  and  a  part  was  afterwards 
weighed  and  delivered  to  him :  Held,  that 
the  property  in  the  residae  did  not  vest  in 
the  purchaser  until  it  had  been  weighed, 
that  being  necessary,  in  order  to  ascer- 
tain the  amount  to  be  paid;  and  that  the 
seller  could  not  before  that  act  had  been 
done,  maintain  an  action  for  goods  sold 
and  delivered. 

Semble,  that  an  action  for  goods  bar- 
gained and  sold  could  not  have  been 
maintained,  per  LUtledaU  J.  SimmonM  v. 
Swift,  T.  7  O.  4.  857 

WALES. 

SU   CxaTIOBABI,  I. 

WARRANT  OF  ATTORNEY. 

See  AirirriTT,  1.    SHiBirp. 

1.  Where  a  warrant  of  attorney  was  given 
with  a  defeasance,  stating  it  to  be  given 
«  as  a  security  for  4000iL  and  lawful  inte- 
rest thereon :  Held,  that  it  was  to  be  con- 
strued as  continuing  security,  and  not 
merely  as  a  security  for  money  then  due. 
WooUey  and  Others,  Assignees,  v.  Jenmngt 
and  Another,  E.  7  G.  4  165 

2.  A  bond,  npon  the  face  of  it,  appeared  to 
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be  conditioned  for  fhe  payment  of  a  snm 
certain ;  bat  by  an  indenture  of  the  same 
date,  declaring  the  parposes  for  which 
the  bond  was  executed,  it  was  agreed; 
that  it  should  be  lawful  for  the  obhgees 
in  the  bond  to  commence  an  action,  and 
to  proceed  to  judgment  whenever  they 
should  think  fit,  and  upon  judgment  be- 
ing obtained,  to  issue  execution,  and  that 
the  judgment  should  be  a  security  for  the 
payment  to  the  obligees,  on  demand,  of 
all  sums  of  money  which  then  were  or 
might  thereafter  become  due  to  them. 
A  judgment  having  been  entered  up  by 
virtue  of  this  deed,  the  obligees  issued 
execution  without  assigning  breaches,  or 
executing  a  writ  of  inquiry :  Held,  first, 
that  this  was  a  bond  substantially  con- 
ditioned for  the  performance  of  an  agree- 
ment within  the  8  A  9  TT.  3,  e.  11, «.  8,  and 
that  the  obligees,  therefore,  ought  to  have 
assigned  breaches.  Secondly,  that  the  in- 
denture, by  virtue  of  which  the  judgment 
was  entered  up,  was,  in  legal  eflfect  a 
eognooii  aeiionem  within  the  meaning  of 
the  third  section  of  the  3  G.  4,  e.  39,  or  if 
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not,  that  It  was  a  contrivance  to  defeat 
the  provisions  of  that  statbte,  and  tha 
indenture  not  having  been  filed  with  the 
proper  officer  within  twenQr-one  days  af- 
ter its  execution,  and  judgm^^^^  not 
having  been  entered  up  within  that  pe- 
riod, as  required  by  the  statute,  the  court, 
upon  an  application  by  the  assignees  of 
the  obligor,  who  had  become  bankrupt, 
ordered  the  execution  to  be  withdrawn. 
Hunt  V.  Jenmugtt  T.  7  0. 4.  650 

WAjSTE. 
See  LsASB  3. 

WITNESS. 
See  Evinsvci,  5, 11. 

WRIT  07  EBROa 

In  prohibition  a  writ  of  error  does  not  lie 
from  K.  B.  to  the  Exchequer  Chamber* 
Free,  D.  D.  v.  Aivyoyfie,  T.  7  G.  4.    765 
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